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_. PRIVY COUNCIL 
Appéal from the Patna High Court 
a. March 15, 1940 j 
_ Loep THANKEBTON, Sre QEoRGE RANKIN 
E AND Mer. M, R. JAYAKAR 
NAND KISHWAR BUX ROY—APPELLANT 


VETSUS 
GOPAL BUX RAI 4ND 0THERS— 


RESPONDENTS 
- Evidence Act (I of 1872), s3. 112, 106—S. 112, does 
not apply where maternity is in question — Evidence 
-—Birth of child—Maternity in dispute — Burden of 
proof—Appreciation of evidence ~ If should be con- 
sidered as whole. . 

Section 112, Evi, Act, has no application where 
the maternity ofa personis in dispute and not his 
paternity.. i o 

Where the plaintiff filesa suit for possession on the 
ground that he.is entitled to the property by rule of 
survivorship and the defendant contends that-he is 
the posthumous son of the late holder by hia widow. 
and hence entitled to it, and the fact of the defendant 
being-the son of the widow ‘ig disputed and it is 
found that the defendant was not in possession at thé 
date of the suit, the burden to prove that he is a son 
of the widow lies on the defendant. Apart from this, 
it is hardly Possible to apply to this case, where 
the dispute substantiaily relates to two-rival titles, 
the principles governing ejectment suits and even if 
it were proved that the defendant was technically 
in possession for a few months under a paper entry, 
that fact, would furnish very little indication of the 
superiority of his title over his opponent's, because 
mutation proceedings are merelyin the nature of 
fiscal inquiries, instituted in the intersst of the state 
for the purpose of ascertaining which of the several 
claimants for the occupation of the property may be 
put into occupation of it with the greater -confidencé 
that the revenue-for it will be paid, The provisions 
of s. 106 of the Evi, Act likewise require that: asthe 
facts relating to the pregnancy of the widow and of 
the defendant’s birth are within “her knowledge, the 
burden is on her tv provethem. “It is not incum- 
bent on the plaintiff to disprove the defendant’s case 
and his failure to support his cwn theory does. not 
prove the truth of his, 98 Ind, Oas, 1013, relied 


On. 
Held, that the -defendant failed to discharge the 
burden, |p.2,col2J- , Sere kir 
_ When dealing with 8 version spread oyer. several 
consecutive stages, it is inevitable that careful regard 
should be had‘to them all and their truth or falsehood 
tested on a review of the entire case. ~The incidents 
have to be judged in the light of what- preceded 


188—1 & 2 


-before the Board); 


and followed ; and it would be an error to segregate 
the incidents and test their veracity in isolation, 
[p. 4, col. 1.] 


Messrs. J. P. Eddy, K. C. and M. H. 
Rashid, for the Appellant, 
Mr. J. M. Pringle, for the Respondente. 


Mr. Jayakar.—This is an appeal trom 
the judgment and decree of the High 
Court of Judicature at Patna, dated 
March 2, 1936, which reversed the judg- 
ment and decres of the Additional Sub- 
ordinate Judge of Palaman dated March 17, 
1933, and decreed the suit of the plaintiffs 
respondents Nos. 1-7 for recovery of 
possession of an impartible estate called 
Deogan estate, in succession to the last 
holder Surendra Bux Rai (hereinafter calied 
Surendra). a l 
The suit was instituted on March 8, 
1924, by the plaintif (respondent No, 1) 
claiming a declaration that the property 
in the suit, being an aucestral imparti 
ble estate of the joint family of Surendra 
and himself, devolved on him by survivor: 
ship, on the death of Sureadra and that 
plaintif No. 1 was alone the rightful 
owner thereof under the Mitakshara Law 
and by virtue of the customs of primos 
geniture and female exclusion, which 


‘governed the estate. He also asked for 
- possession, l 


` Plaintiffs Nos. 2-7 were subsequently 
brought On the record, as assigases under 
a permanent lease obtained from plaintf 
No. 1, in consideration of amounts lent for 
financing the litigation. o 


The defendants were:—I, Binodini Devi, 
the. widow of Surendra (shortiy described 
as the Dulhin); 2, Mr. Ooutts, the manager 
of the estate appointed undgr the Ohvta 
Nagpur Eacumbered Estates Act; 3-3, the 
members, near, and remote, of the ae 
joint family; 9, Nend Kishwar (appeilan 


wha claimed tò be ihe 


“A 


“ “the property. 
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posthumous son of Surendra born of defen- 
dant No. 1, and 10, Sham Sunder Kuer, 
the daughter of Surendra, born of defend- 
ant No. 1. 

It is to be noted that the mcther of 
Surendra, shortly deaciibed as the Rajmata, 
was n0$ a party to the proceedings, Certain 
issues were raised, out of which, the only one 
which now survives for the consideration 
of the Board is Issue No. 4, viz., whether 
defendant No. 1 gave birth to defendant 
No. $ as alleged by the defence. On this 
issue, the trial Court held in the affirmative. 
The High Court has differed, Courtney 
Terrell, OC, J., and Dbavle, J., holding iu 
the negative and Agarwala, J. in the 
affirm ative, 

From this decision an appeal has been 
preferred to His Majesty in Oouncil. 

It has been found that the Deogan estate, 
though impartible, is the property of the 
joint Hindu family, of which Surendra 
and respondent No. 1 wére members, that 
itis an impartible jagir governed by the 
tule of primogeniture under the Mitake 
phara Law and that respondent No. | 
would be entitled to succeed by survivor- 
ship to the estate, ualess the appellant 
proved that he was the eon of Surendra. 
The findings on these issues are no more 
in controversy. 

The appellant's OCcunsel argued at the 
outset that the burden of ‘proving that the 
appellant was not tke son cf Surendra 
lay upon the plaintiff (respondent No. 1). 
Reliance was placed on the pleadings and 
certain sections of the Indian Evi, Act. It 
was urged that as the plaintiff was suing for 
possession from ihe appellant who was in 
possession at the date of the suit, the suit was 
in the nature of an ejectment action and 
s. 110 of the Indian Evi. Act applied. Sec- 
tions 101 and 112 of that Act were also 
relied upon. The last section, however, 
can have no application to the facts of this 
case. where the maternity of the appellant 
is in dispute and not his paternity, It 
was further argued that as the plaint- 
if made in the plaint charges of 
ffaud, it is for bim to prove them. 
The simple answer tothese arguments is 
first, that it has not been satisfactorily 
proved that at the date of the suit, March 8, 
1934, the appellant was in possession of 
It is enough to refer in 
this connection to the clear admission of 
the Dulbin, the appellants mother and 
guardian ad litem, made -in her objections 
“to the. appvintment of a Receiver dated 
September °20,-1925, hat the estate was 


220, 227; 90 Ind, Cas, 1013. 
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released from the management of the 
encumbered and wards estate Office in 
April 1924, which would be after the date 
of the suit, The entry relied upon by the 
defendant in the extract from the survey 
register confirms this view. It stows that 
the name of the Dulhin, the mother and 
guardian ad litem cf the appellent, was 
entered as proprietor of the esate in the 
year 1924-5 and as the official year would 


commence on April and the number of the’ 


entry is 568 -suggesting its lateness in the 
year, it is clear beyond doubt that, at the 
date of the suit, neither the appellant nor 
his mother on his behalf was in possession 
of the property. 

Apart from this, which is a complete 
answer tothe appeliant’s contention, it is 
hardly possible to apply to this case, 
where the dispule substantially relates to 
two rival titles, the principles governing 
ejectment suits and even if it were 
proved that the appellant was technically 
in possession for a few montis under a 
paper entry, that fact, in their Lordships’ 
opinion, would furnish very little indica- 
tion of the superiority of his title over his 
opponent’s. As has been frequently. held 
by this Board, mutation proceedings are 
merely in the nature of fiscal -inquiries, 
instituted in the interest of the State for 
the purpose of ascertaining which of the 
several claimanis for the occupation of 
the property may be put into occupation 
of it with the greater confidence that the 
revenue for it will be paid.* The provi- 
sions of s. 106 cf the Indian Evi. Act 
likewise require that as the facis relating 
to the pregnancy of the Dalhin and of the 
appellant's birth are within her knowledge, 
the burden lay on her to prove them. 
As for the fraud alleged in the plaint, it 
is irrelevant to the plaintiff's claim, which 
is based on his undeniable relationship 
to the last holder. of the estate. Their 
Lordships are therefore of the view that 
it lay upon the appellant to prove his 
case beyond all reasonable. doubt, 


- 
hd 


Turning to the High Court's judgments 
it-does not appear that the case was 
decided on the ground of onus, As the 
learned Ohief Justice observed, the ques- 
tion cf onus of proof was of no great 
importance, because both sices had entered 
into evidence. There are likewise enough 
indications in the judgments of the other 
two Judges to show that the facts proved 
by the evidence and the probabilities of the 


*Nirman Singh v. Lala Rudra Protab, L. R,53 I. A. 
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case formed largely the basis of. their 
decision. 

The material facts of the case are as 
follows: On April 7, 1922, Surendra, the 
last holder of the Deogan estate, com mitted 
suicide at his residenca at Nawa,. He was 
then 22 years old, He had become infatuate 
ed with a mistress, whom he was keeping 
in his house. In answer to the protests 
raised against such conduct, he killed first 
the mistress and then himself. He left a 
widow. the Duldin, defendant No, 1, and a 
daughter aged 2, who was defendant No. 10 
(respondent No, 8). Hə ala3 left a mother, 
the Rajmita. At the time of his death the 
Deogan estate was in the charge of a 
manager Mr. Coutts, appointed under the 
Ohota Nagpur Encumbered Estates Act 
(Act No. VI of 1876). Owing to this fact, 
it was necessary for the authorities to decide 
the question of succession. Tais involved 
an immediate inquiry as to whether the 
Dulhin was pregnant. Tao Deputy Come 
missioner Mr, Elmes and Mr, Coutts came 
to Nawa on the day after the death. They 
were then informed both by the Rajmata 
and the Dalhin that the latter was pregnant. 
Previous to this, they had seni a boy called 
Mona Bux, son of defedant No. 4, to laquire 
and report and it is allegad on behalt of 
the appellant that both the Rajmata and the 
Dalhin informed the boy that the latter 
was Pregnant. Mona Bux is said tu have 
reported the fact to the authorities, Petitions 
were subsequently presented to the authori- 
ties on behalf of the first reg pondent denying 
the pregnancy. A medical examination of 
the Dulhin was suggested, The Dulhin’‘and 
the Rajmata did not agrees Lo such examina- 
tion, on the ground, it ig Baid, that if held 
in Nawaor neatabout, it would, they feared, 
affect the prestige of the family. Rabindra 
Deo, a cousin of the Dalhin, was sent by 
the Dalhin’s mother—Dilraj Kumari—to 
see her on the death of ker husband and, 
it is alleged, that, on that ground and 
also becausa she was pregnant, to take 
her if possible to her mother's house in 
the Bamra State of Orissa, On this become 
ing known, more insistent pressure was 
brought to bear on the Rajmata and the 
Dulhin to consant tə the latter's medical 
examination. As before, they refused to 
agrea but ultimately consented to Such 
examination biag held at Gaya in ths 
course of the Dulhin’s journey to her mother's 
residence, Thereafter commences the story 
of an interesting itinerary, which, for the 
Purpose of coasidering the evidence, may be 
divided, as the lower Courts have done, 
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into incidents occurring at five successive 
stages as follows:— 
(1) Incidents prior to and shortly after 


the death of Surendra. 


(2) Those at Gaya. 

(3) At Bamra. 

(4) At Oalcutta. — ; 

(5) Post-Oalcutta incidents. 


(1) AT NAWA. 

The appellant's evidence about incidents 
which happened at Nawa before and shortly 
after the death of Surendra ig briefly as 
follows: — 

The Rajmata says that about a month 
before the death of Surendra, she learned 
from the Dalhin that she was pregnant 
and communicated the information to the 
Dulhin’s mother. During this period, two 
ladies related to the family, Sampat Raj 
Kuer and Ganesh Kuer, paid visits, both 
before and after the death of Surendra; 
there was no surreptitious concealment of 
the news about the Dulhin’s pregnancy; 
she gave the information at the earliest 
opportunity to the authorities who made 
Inguiries into the matter, | The appellant's 
evidence principally consists of the tosti- 
mony ofthe Rajmata and of the two ladies 
Sampat Raj Kuer and Ganesh Kuer. Tne 
Dulhin has not given evidence ia the 
case, Sampat Kuer says that she paid a 
condolence visit to Nawa five or six days 
after the death of Surendca, when she 
made inquiries of the Dulhin and found 
from her answers and the nausea She was 
having that she was pregnant; she visited 
again in July-Augusl and observed that 
She was pregnant. Ganesh Kuer's evidence 
is much to the same effect, She paid three 
Visits, the first, sometime in Fagua {(Feb- 
ruary 13, Maren 13), when both the Rajmata 


and Dulhin said that the latter was preg- 


nant, She thereafter paid two visits, one 
after Surendra’s death, when she saw that 
the Dulhin was having nausea and was 
told that she was pregnant. Waring her 
third visit in May-June, she saw herssif 
that the Dulnin bore signs of pregnancy, 
The trial Judge has very strong 
relied upon the evidence of the two 
ladies. He had the advantage of hearing 
their evidence given and ‘of observing 
their demeanour, which the High Court 

ot. 
ae ges plaintifis and defendants side 
and are not interested in ° dishonesily 
Supporiing the defendants’ side against 
tne plaintifis—a ‘taint which may. attach © 
in a large measurd& to the Rffmata’s evie 


They were distantly related toe a 
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dence. Their Lordships feel compelled to 
observe that if matters had stood there 
and the issue had not been clouded by 
many suspicious acts and omissions” dis- 
closed at the later stages of thie case as 
hereinafter stated, they would have found 
considerable difficulty in rejecting this 
evidence, so strongly relied on by the 
trial Judge. In the present case, however, 
it is difficult to judge of the truth or 
falsehood of the evidence in compartments, 
as the trial Court appears to have done. 
When dealing with 8 version spread over 
several consecutive stages, it is inevitable 
tbat careful regard should be had to them 
all and their truth or falsehood tested on 
a: review of the entire case, Tne incidents 
have to be judged in the light of what 
preceded and followed; and it would be an 
error to segregate the incidents and test their 
veracity in isolation. 

The concurrent judgments of the High 
Court have rejecied this evidence primarily 
on the ground that it would be impossible, 
even for the Dulhin and the Rajmata, to 
discover the pregnancy at such an early 
stage. The learned Chief Justice has 
strongly relied upon the circumstance that, 
taking December 8, 1922 as the date of 
birth and the fact that the birth was 
normal {as disclosed by the evidence) it 
would be difficult to accept the possibility 
that, at any stage prior to April 7, there 
would be any signs by which either the 
Rajmata or the Dulhin could have detected 
the pregnaucy. The difficulty of accepting 
this view is that the witnesses gave evi- 
dence many years after the incident. They 
were ladies of advanced age untrained to 
accurate observation or memory of time 
and dates and it is more than probable 
that in giving definite dates or periods, 
they exaggerated their impressions or made 
mistakes. It is undoubtedly correct that, 
taking the rule of 280 days as the period 
of normal gestation, the insemination took 
‘place on or about March 3. Their Lorde 
‘ships’ attention was invited to medical 

eatises to show that, in the case of sensi- 
ive persons, nausea appears as the result 
of pregnancy shortly after conception, 
though ordinarily it occurs after two months 
and never after four months. It is not, 
_ therefore, absolutely impossible that the 
Dulhin or the Rajmata, who was apparently 
experienced in such matters, may have 
discovered. the earliest signs of pregnancy. 
There is’ no evidence as to when the 
Dulhin's lat be a a passed. If it was 

shortly after the -insémination and three 
gin 


“bo this period is not at all helpful. 


two witnesses 
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weeks had passed after such disappearance 
it was not difficult for a shrewd and exe 
perienced lady like the Rajmata to suspect 
the pregnancy, and, in the honest belief 
that it was so, she gave currency to the 
news, One point, however, which weakens 
the defendant's case is the omission to 
produce the letter by whichthe Rajmata 
Says she communicated the happy news 
to Dilraj Kumari the Dulhin’s mother about 
a month before Surendra’s death. There 
is likewise a noticeable discrepancy on 
this point between the evidence of the 
Rajmata and of Dilraj Kumari. On the 
other hand, the plaintiff's evidence Tala DE 
tis 
practically worthless. The plaintif No. 1 
knows, notbing about this matter nor does 
defendant No. 4, who is the soul of this 
litigation on the plaintiff's side. Plaintif 
No. 1 relies upon the information of his 
wife, who is not examined in this case, 
although her name was mentioned amongst 
the witnesses to be called on the plaintiff’s 
behalf. Defendant No. 4 similarly relies 
upcn the information of his wife and aunt, 
who have not been examined, It is proved 
that the two families were living in two 
different compartments of the same house 
and the ladies upon whom the - plaintiff 
relies must have had excellent opportunities 
of observing the Dulbia during this period. 
They have not ventured to give evidence. 
Another witness was examined, a maid 
servant, Thakuri Kaharin, who says, from 
her observation, that the Dulhin was not 
pregnant. Gopal Ojha, who claims to be 
the Guru of the family testifies similarly. 
The story told by these two witnesses is 
palpably false and no attempt was made 
before their Lordsoips to resuscitate these 


rejected by the lower 
Oourts, 


_ (2) AT Gaya. 

Leaving this evidence in the state dese 
cribed above, it will be helpful to turn 
to the next group of events to ascertain 
how they affect the probability of this 
evidence being true. These are the ine 
cidents of (Gaya, mainly the medical ex- 
amination held by a lady doctor, first on 
July 5 1922 and subsequently in February 
1926. What happened at Gaya can be 
briefly told :— 

On July 4, 1922, the Dulhin, the Rajmata, 
Rabindra Deo, cousin of the Dulhin and 
Sitaram, 8 son-in-law of the Kajmata, with 
attendants and servants (including one 
Sukumari) forming one party, and Mr, 


1940 


Ovoutts and Mona Bux, since deceased, 
forming another, travelled by the same 
train to Gaya. Mona Bux was about 
14 years old and owing to that fact, it was 
intended that he should have access to the 
zenana in order to identify the Duthin 
before the examining doctor, It appears 
thas at Gaya the Rajmata’s party stayed 
at the rest house and Mr. Coutts and 
Mona Bux stayed elsewhere. Mr. Coutts 
arranged for a lady doctor, Miss De Menezes, 
the then Medical Superintendent of the 
Lady Elgin Hospital at Gaya, to examine 
the Dulhin at the rest house. On July 5, 
Miss D. Menezes examined a woman, al» 


leged by the defence to be the Dulhin, : 


at the rest house and found her to be five 
or Bix months pregnant. The lady doctor 
gave a certificate in the following terms :— 

Gaya—"This is to certify that I have 
examined Dulhin Binodini Devi, identified 
as such by Lal Rabindra Nath Deo of 
Deogarh and Babu Sitaram Singh of Chogam 
and find her to be between five or six 
months pregnant.” 

(Signed) Miss L. D. Menezes, F, R. O. 8. I. 

Gaya, July 5, 1922, 


Tf matters had stood there, this certificate 
would have placed the defence case beyond 
all reasonable doubt. Here was a certiĝ- 
cate given by an independent and com- 
pstent lady doctor, stating in clear terms 
the matter in controversy. But the matter 
does not end there. In February 1926, 
the same lady doctor examined the real 
Dulhin and came to the conclusion that 
the person she examined on July 5, 1922, 
was another woman, completely diferent 
in appearance from the Dulbin. A doubt 
is thus cast on the value of the certificate 
by its very author and the question arises 
how far Miss De Menezesg’ opinion and 
Veracity are to be trusted. Miss De 
Menezes was examined on three different 
occasions: on commission on September 2], 
1927, at Gaya, again on commission at 
Cawnpore on September 1, 1929 and last! y 
before the High Oourt on October 24, 1935. 
The High Court by a majority has relied 
upon her evidence very strongly, The 
Judges had the advantage, which the trial 
Judge had not, of seeing her demeanour 
in the box and it will be difficult to reject 
their appreciation, except upon grounds 
which clearly prove that their view was 
wrong. The High Court thought it neces- 
sary to examine her by reason of the exe 
planation given by her of the certificate 
mentioned shove and in order to remove 
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any possibility of -ambiguity and irreleve 
ance affecting her testimony. The learned 
Chief Justice remarks that he is entirely 
Satisfied that she is a witness of truth. 
Her evidence is that on July 5, 1922, she 
went to the rest house and with her went 
Mona Bux. The Rajmata admits that 
Miss De Menezes brought the boy with 
her, but that as his name was not mene 
tioned and the Rajmata did not know that 
the boy was Mona Bux, she did not permit 
him to identify the Dalhin. It is difficult 
to accept the  Rajmita’s story that se did 
not know either that Mona Bux was in the 
party, or that he was the boy proposed 
for identifying the Dulhin. Referring to 
her visit on July 5, Miss De Menezes 
further says that she was first shown into 
a room in which a number of people were 
assembled whom she did not know. She 
was told that she would be shown the 
Dalhin and would then examine her. She 
had been warned by Mr,” Coutts—the 
manager, who was present throughout — 
that possibly an attempt would be made 
to substitute another person for the Dulhin. 
She was then taken to another room and 
met by the Rajmata. It was at this stage 
that the Rajmata refused to allow Mona 
Bux to go in and identify the Dulhin. It 
is difficult to understand, although it does 
not affect her evidence very much on 
material particulars, why Miss De Menezes, 
on finding the Rajmata obdurate about 
not allowing Mona Bux to go in, did not 
refuse to examine tha woman presented 
to her; why she did not come out ime 
mediately and complain to Mr, Coutts, who 
was in charge of ths identification on 
behalf of the responsible authorities. She 
appears to have felt no such doubts and 
went in alone. She saw a young woman 
seated on a chair, who the Rajmata said 
was the Duolhin. By reason of Mr. Coutts’ 
warning about the possibility of imper- 
sonation, Miss De Menezes took particular 
pains to look at the countenance of the 
young woman and took care to remember 
it well. She pushed back the sari from 
the woman's face. She remembered tha 
face quite well. It was oval, fair, with 
high bridged nose and light eyes. She 
made an examination both internally and 
externally and found the patient to be 
five or six months pregnant. 
Menezes left the room and yeturned to 
the room which she had first entered and 
sat down to write her certificate in terms 
Mentioned above. Mr. Coutts was present. 
She pointed out to‘ M 


1. A 


Miss De` 


T. Obdutts the persons 


wari 


.She further admits, 
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-who. had identified the woman to be the 
'Dulhin. Mr. Coutts then supplied their 
names, which were Lal Rabindra Nath 
Deb and Babu Sitaram Singh, which she 
entered in her certificate. 


With reference to her examination of 
the Dulhin in February 1926, Misa De 
‘Menezes says that on that occasion she 
saw. two ladies, one of whom she at Once 
recognized to be the Rajmata. The other 
was certainly not the person she had seen 
in July 1922, The Rajmata persisted in 
‘assuring her that she was the same per- 
son, but Miss De Menezes adhered to her 
‘opinion; the lady she examined on the 


‘second occasion was dark, her face was 
more broad than oval and had a different 
type of nose. 


She was definite in her 
view that the two were entirely differen 
persons. M 


.Objections have been urged against 
Miss De Menezes’ testimony, that her mee 
-mory is not clear or correct as regards 
the identification by Lal Rabindra Nath 
Deb and Babu Sitaram Singh and that 
she is not accurate when referring to the 
stage at which she submitted the report; 
but it should be noted in answer to this 
that she was giving evidence before the 
High Court nearly 13 years after the event. 
It was not her duty to look to the identi- 
fication. There was Mr. Coutts to see to 
that. She was there to examine the per- 
son who was presented to her, She had 
never met the Dulhin before and could 
not say whether it was the right person 
wko was presented for her examination. 
As she says in one of her answers, "I 
knew there was the question of identity 
and J was therefore careful in giving my 
certificate.” Tke certificate, on the face 
of it, bears her out, especially the words, 
‘identified as such” and, commenting upcn 
-this wording, Miss De Menezes’ explana» 
tion, given before the High Court, is 
convincing, She says, “I was careful to 
say, ‘identified as such by so-and-so.’ To 
me she was only a person who claimed 
€o be so-and-so, so I guarded myself that 
she was identified as such by s--and-so," 
l “Perhaps I used a 
wrong English word. I should bave said, 
‘alleged to be so and-so.' Itold Mr. Coutts 
that these gentlemen say she is sc-ard-so, 
Mr. Coutts „gave me the names,” There is 
scme confusion in her evidence as regards 
certain matters, e. g.,the stage when she 
wrote .the geport, byt, on careful perusal 


of her entire ‘evidence, their. Lordships 
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feel no difficulty in agreeing with the 
concurring Judges of the High Court, that, 


‘notwithetanding some coufusion and inace 


curacies in matters of detail, she spoke 
the truth, A point was made which was not 
satisfactorily answered by the plaintiff, that 
if substitution took place as alleged by the 
plaintiff, how did Mr. Coutts feel satished 
about tre ecrrectness of the identification 
or cerlificate. He had every reason to be 
causiousand circumspect. He knew that 
Rabindra Deb and Sitaram Singh, to whom 
he apparently left the identification, were 
both interested in and related to the 
Dulhin and the Rajmata. Besides, Rab- 
indra had come, according to Mr. 
Coutts’ information to surreptitiously. take 
the Dulhin away to. her mother’s residence 
before any examination could take place. 
He knew the Dulhin and he had besides 
good reasons for suspecting impersonation 
þecause of the initial circumstance that 
Mona Bux bad been refused permission to 
goin. Another point which has likewise not 
been sufficiently explained is why should the 
Rajmata, who is, on the plaintiff's own 
hypothesis, a very intelligent, masterful 
and intriguing lady, risk subsiituting 
another woman so entirely different in 
appearance from the Dulhin as Mies De 
Menezes has testified; she knew that Mr. 


-Coutts would be present on the occasion and 


on the watch to detect falsehood, and he 
knew the Dulhin personally. The plains 
tiffs challenge had already been made 
openly and on mcre than one occasion. All 
these circumstances are urged as pointing 
tothe impossibility of the lady doctor’s 
certificate being untrue. These are undoubt- 
edly difficulties in the plaintif’s way 
which have not been cleared. He has 
perhaps added to them by taking upon 
himeelf the unnecessary burden of proving 
that a woman called Nathunia was sub- 
stituted for the Dulhin on July 5, a theory 
which has been rightly rejected by the 
lower Courts. Butit is clear that these 
points conld only have been cleared up, 
some by Mr, Coutts and some by the Dulhin, 
if they bad givenevidence. In the absence 
of this evidence any explanation offered in 
solution of these doubts, must largely be in 
the nature of a surmise. But whatever 
value these difficulties may have on the 
probabilities of the case, the fact remains 
that if Dr. De Menezes’ evidence 18 accept- 
ed as truthful, as the concurring Judges of 
the High Court have done. there is no 
escape from the conclusion that the woman 
she examined on July 5, was not the Dulhin. 


“= 
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As supporting her. testimony, their Lord- 
ships attach considerable importance to the 
wording of her certificate, especially the 
words, ‘identified as such,”and her explana- 
tion that she usad them inorder to protect 
herself from any future possibility of 
disbelief. An attack was made on this 
lady’s evidence on the ground that, as she 
wae a very busy practitioner, it was 
impossible for her, in the absence of a 
note of the examination madein July 1922, 
to remember the details of the apperance 
of the lady she examined on that occasion. 
She has, however, given an explanation 
which appears satisfactory. She knew 
this tobe an important case likely to 
appear in Court; she was warned to be 
careful about the person she examined, and 
that owing to these special circumstances 
and also because the case related to an 
aristocratic family, she took particular care 
to examine the appearance andshe has, in 
consequence, a clear memory of the couotene 
ance of the woman she examined in 1922, 

The contrary evidence is of the Rajmata 
and Rabindra. As against the clear and 
independent testimony of Miss De Menezes, 
it is difficult to believe these two witnesses. 
The evidence of Kabindra is open to many 
objectians, as pointed out by the High Uourt 
and the evidence of the Rajmata has to be 
accepted with considerable cauticn, whens 
ever her testimony is opposed to that of 
independent witnesses. Their Lordships 
do nut agree with the learned Subordinate 
Judge's view that the Rajmata did not 
derive any benefit from the birth of a son to 
Surendra. It is obvious that if defendant 
No. 9 was the son of Surendra, the estute 
would remain in the line of her son with 
all conseqnent advantages to her branch of 
the family, It may be that ber personal 
' benefits, namely rights of residence and 
Maintenance in the family as a Hindu 
widow, would not be affected by the events 
either way, but it cannot be denied ihat 
she was very keenly interested in the main 
issue of the case. Her subsequent conduct 
also ehows that from tke beginning she 
took the keenest interest in this case aud, 
at a later stage, when the Dulhin dropped 
out, she continued the proceedings with 
great perseverance, taking upon herself the 
burden of being the guardian ad litem of 
defendant No. 9. 


(3) AT BAM8A. 
The incidents at Bamra are mainly to be 
found in the evidence of the Bara Kumar, 
the Dulhin’s uncle, his brother Rajib 
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Lochan, her mother Dilraj Kumari and her 
cousin Rabindra, who has already been 
mentioned in connection with the incidents 
at Nawa and Gaya, Thess are the wit- 
nesses for the defence. On the other side 
there is the evidence of Mr. McPaerson, 
the then Superintendent of the Bamra State 
and tothe testimony, somewhat extraordi- 
nary, of a lady assistant surgeon, Mrs. 
Mazumdar, who examined the Dulhin. 
The Dulhin remained at Bamra until 
November, when she left for Calcuttain the 
circumstances which will be narrated later, 
Their Lordships are not disposed to attach 
much importance to some of the incidents 
which happened at Bamra. The evidence 
of the plaintiff's witnesses who testify to 
the Bamra incidents is material oa two 
points: (1) as showing that the Dulhin had 
a miscarriage during or previous to her 
stay at Bamra; (2) as proving, from the 
personal observation of the Dulhin by some 
of the witnesses at Bamra, that the Dulhin, 
during her stay there, was not pregnant. 
The Dulhin’s pregnancy during her stay at 
Bamra, if it existed at Nawa, would be far 
too advanced to remain unobserved. It 
is this fact which makes the testimony of 
the Bamra witnesses on the second point 
very material. 

As for the theory of miscarriage, their 
Lordships donot attach importance to it, 
because ib was never seriously suggested 
by the plaintiff's side, nor even seriously 
pursued. It, is also inconsistent with 
the view established by the foregoing 
evidence that the Dulhin was not shown 
to be pregnant at Nawa or Gaya, In 
support of the thecry of miscarriage, 
there is, in their Lordships’ opinion, very 
little satisfactory evidence. The theory 
appears to have ar.sen mainly out of the 
impressions of Mr, MecPharson. He had 
arrived in Bamra in 1922 and under him 
was working the Bara Kumar, ths Dulbin’s 
uncle. His evideace, on the points on 
which it is clear, is that he saw the Dulhin 
With his wafe and the Dulhin 
admiited to him in course of the talk that 
she had been pregnant, but that she had 
a miscarriage and she was no longer 
pregnant, and he accordingly made, a 
report to the Deputy Oommiasioner that she 
was not pregnant. The report has not 
been put on the record and there is no, 
means of testing the accuracy of the 
witness’s memory, which does not appear 
clear on many pints of details put to him 
on the course of his depositicn. Mr, 
McPherson admitm that he gas the’impres- 
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sion from what the Dulhin told him. The 
conversation. was going on in the Uria 
lan guage and had to be interpreted from time 
to time by the Bara Kumar. The explana- 
tion given by the defendants’ side, which 
is not unsatisfactory, -is that the Dulhin 
stated that she. had blood discharges, a 
fact supported by her mother's evidence, 
and that the expression (rakta sarab) which 
she used led Mr, McPherson to imagine 
that she had admitted miscarriage. If, as 
the plaintiff says, the Dulhin had been 
consistently pretending pregnancy during 
the period April-October, it is difficult to 
believe that she would willingly admit 
miscarriage in October, thereby destroying 
the. edifice which ehe and the Rajmata, 
with the aid of their relations, had built 
with such patient effort, Itis also equally 
difficult to understand why, after making 
an admission of miscarriage, she would 
think of going to Calcutta, thereby reviving 
her story of pregnancy after it had been 
abandoned, 

Mr. McPherson's memory, judging by 
what he stated before the High Court, where 
he was deposing more than 13 years after 
the incidents, is not very clear, His de- 
pcsitions shows that he did not remember 
many incidents and made mistakes on 
important details; for instance, he was not 
clear whether his visit to the Dulhim was 
in 1922 or 1923, when the report to the 
Deputy Oommissioner was made, whether 
bef.re or after he saw the lady, whether he 
saw the Dulhin atthe date of the report, 
namely Jauuary, 1923, or in the previous 
October, or whether the Dulhin’s visit itself 
to Bamra was October, 1922, or January, 
1923. Many of his answers in cross-exe 
amination or in reply to questions put to 
him by the High Oourt Judges are equally 
confusing and he is unable to give satis- 
factory answers to many vital questions, 
e. g., asto why the Bara Kumar's and Mrs. 
Mazumdar’s statements were not recorded 
till January, 1923, when the events to 
which they related took place in October, 
1922. But, in spite of these infirmities of 
hig, evidence, which perhaps ure natural, 
he is clearly of the opinion, based on his 
own, observation, that the Dulhin was not 
pregnant when.he saw her. He was asked 
more than once, “What is your impression 
about the state of pregnancy ?.” “In my 


° opinion, she was not pregnant.” The wile. 


ness added that she was not “in the state 
of pregnancy which had been reported to 

jm,” that is about eight months, that is 
she was ‘note visibly in sa state of preg- 
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nancy. 
come to thisimpression from her appearance. 
Asked for details, he says that she stood 
up, passed her hand over her body and 
therefore he saw her. The interview must 
have lasted ten minutes at least. He was 
perfectly satisfied from what she said to 


He makes it clear how he could ` 


him and from what he saw that she was not - 


pregnant. On this point, his evidence has 
not been shaken in the course of a long 
cross-examination, While their Lordships 
feel difficulty in accepting his version 
about the miscarriage, it is not easy to reject 
his testimony on the point of pregnancy. 
He was a disinterested witness, acting on 
behalf of the authorities, who, at this stage, 
were either neutral or disposed to support 
the defendant's claim. He was seen by the 
Judges of the High Oourt, two of whom have 
relied very strongly on his deposition and 
their Lordships see no reason to differ from 
their view. 

The Bara Kumar gave evidence on come 
mission for the defence on December 6, 
1827. He did not appear to give evidence 
before the High Ocurt, although given an 
opportunity of doing so. His deposition, 
taken cn commission, contradicated Mr. 
McPherson's evidence on material points, 
but he made a statement in writing be- 
fore Mr. McPherson at a later stage, names 
ly January 9, 1923, in which he states. “I 
accompanied Mr. McPherson to the Dulhin’s 
mther’s house where the Dulhin was stay- 
ing and I was present when Mr. McPherson 
interviewed her, The Dulhin told us that 
she had had a miscarriage and that she was 
no longer pregnant. . This wasin October 
last, I saw the lady myself and she did 
not show any signs of pregnancy.” An 
attack has been made on the admissibility 
and value of this statement on many 
grounds, but without considering the details 
of the objeciion, their Lordships think it 
unsafe to rely on this statement for various 
reasons, The Bara Kumar denies having 
made such a statement and he has not 
been confronted with it, as required by the 
provisions of gs. 145 of the Indian Evi. Act, 
He had no opporiunity of explaining this 
statement, It was besides made four months 
after the event in January, 1923. It isin 
Mr. McPherscn’s handwriting and the Bara 
Kumar only signed it, He must have 
known, at the time he made the statement, 
that the Dulhin was claiming to have given 
birth to the appellant in the previous 
December, On the plaintiff’s own hy pothesis, 
he was in the conspiracy, if so, it is difficult 
to understand how he could have made this 


“1940 


statement voluntarily. A suggestion was 
made on behalf of the appellant that the 
Bara Kumar was a subordinate of Mr. 
McPherson and made the statement under 
his influence. This may or may not be so. 
But it is obvious that there are many 
difficulties in the way of accepting this 
statement at its face value and their Lord- 
ships have thought it proper to exclude it 
from their consideration. 
‘As wegards Mrs. Mazumdar's evidence, 
their Lordships have equal difficulty in ac- 
cepting her testimony. She was examind on 
commission for the plaintiff on November 25, 
1929. She appears to bave been an unwill- 
ing witness, took every opportunity to 
protract her deposition from day to day 
and her evidence on material particulars is 
contradicted by Mr. McPkerson’s evidence 
and by parts of her report in writing, 
made to Mr. McPherson at a later date, 
January 17, 1922. In her deposition, she 
says that she saw the Dulhin in October, 
1922, at her mother’s place at the request 
of Mr, McPherson. It was cold at the time 
and the Dulhin wae wearing warm clothing 
on her person. “Her entire body was 
covered with clothes. I only saw the face. 
When 1 went there I found many ladies 
and I told them that I had come to examine 
the Dulhin for pregnancy. At this all of 
them got annoyed and the Dulhin began 
to weep. After this I did not get her body 
uncovered to examine her. I only saw her 
face. I asked the Dulhin whether she was 
having her monthly courses and she said 
‘Jao, Jao (leave me alone). I am getting 
everything.’ I understood from their be- 
haviour that they uttered these words 
angrily. I could not form any opinion as 
to her pregnancy. I told Mr. McPherson 
that I could not form any opinion as to her 
pregnancy.” In her written report to Mr. 
McPherson, made on January 17, 1923, 
she says that she examined the Dulhin in 
the first week of October and found no 
outward sign of pregnancy, Further, the 
Dulhin told her that she was not then in 
“the family way and she was still having 
monthly courses, Asked how she came to 
make such a report and why the import- 
ant details mentioned in her deposition 
were omitted, especially her inability to 
form any opinion, she explained it by 
saying that it was at Mr, McPherson's 
instance that the report was made, This 
may or may not be true; but on a review 
of the whole evidence, their Lordships think 
it unsafe to rely upon her evidence or her 
report and they have less difficulty in 
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doing sn, as they reject the entire story of a 
miscarriage at Bamra. 

The remainiug evidence is that of Dilraj 
Kumari, the mother of the Dulhin, who says 
that when the Dulbin came to Bamra she 
was pregnant and remained so during her 
stay there; that she had blood discharges 
after a stay of a month and a half, but 
no doctor was called in. She denies that 
Dr, Mazumdar saw the Dulhin at all during 
her stay at Bamra. She is unwilling to 
admit even innocent details about Mr. 
McPherson's visit, of which she must have 
known. She is, of course, very much ine 
terested in the issue of this case. Her 
subsequent conduct after the birth of de- 
fendant No. 9 dealt with laterin connec- 
tion with the “‘post-Oalcutta occurrences,” 
throws great light on the probability of her 
testimony being untrue. In dealing with 
her evidence as with that of the Rajmata, 
their Lordships think ib unsafe to accept 
her.testimony where it is contradicted by 
that of independent witnesses, or the pro- 
babilities of the case, 


(4) AT Catourta. 

The next stage is at Caleutta, The ma- 
terial witnesses for the defence on this 
episode are Rabindra, cousin of the Dulhin, 
Mrs. Roy, the lady doctor who attended at 
the delivery and the maid-servant, Suku- 
mari, alleged tohave been present when 
the child was born. The defendant's 
version is that the Dulhin was sent to 
Calcutta for two reasons : (1) because of the 
family custom of ladies visiting Calcutta 
for delivery and (2) because the blood dis- 
charges were continuing and required 
medical treatment. While she was there 
she lived in the house of one Pravash 
Chandra Ghose, and it is alleged that 
three or four days before the delivery 
of the child, the lady doctor (midwife) Mrs. 
Roy was called in to see the Dulhin, that 
on December 8, 1922, the Dulhin gave 
birth to a male child, who is defendent 
No. 9 that Mrs. Roy wag present at the 
delivery and that she attended the lady 
thereafter consecutively for 8 to 10 davs ared 
later at intervals, 

There were at this time present with the 
Dulhin in Oaleutta other relations, some of 
whom have not been examined in this case. 
These are the Dulhin’s sister-in-law (hus- o 
band’s sister), Murali Sham Kumari and 
her husband Shri Prasad. Thé former was 
available as a witness before’she died .in 
1927 and Shri Prasad is still alive. There 
were also living with the Dfflhin at this 
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time, Rabindra, cousin and Rajib Lochan, 
uncle of tre Dulhin, who have. been ex- 
amined on behalf of the defence. Rajib 
Lochan, though examined in detail, makes 
no mention of the pregnatey of tke Dulhin 
as coming under his cbservation in Oal- 
catta; in fact no question has been asked 
to him as regards her pregnaccy. He was 
a very near relation and stayed with her for 
four or five days. If the pregnancy existed, 
he would have seen it, as it was very ade 
vanced at that stage. Though he went with 
the Dulhin to Calcutta to keep her company 
in her travail, he left her before she was 
delivered. From his evidence he appears 
to be a very unobservant witness. Ag re- 
gards the maid-servant Sukumari she is 
clear in her depcsition that a son was born 
to the Dulhin in Oalcutta, that she was 
present in the deliverysroom and that the 
sister-in-law was also present along with the 
lady doctor. Ia addition to the fact that 
she is a maid-servant completely under 
the control of the Dulhin and the Rajmata, 
there are many parts of her deposition 
indicating that she is neither an observant 
nor a truthful witness and their Lordships 
think that the concurring Judges of the 
High Court rightly rejected her testimony. 
As for Mrs. Roy’s evidence the learned 
Chief Justice has commented adversely on 
it, relying on an important detail, that she 
gave what he thought was a false address. 
Their Lordships do not think that the 
point is clear from her evidence, nor would 
it be an adequate reason for discrediting 
her testimony if it was otherwise reliable. 
The main infirmity of her testimony, how- 
ever, assuming its truth, is that it is not 
helpful on the matarial question whether 
the lady she delivered wae in fact the 
Dulhin. She was a total stranger to 
tte Dulhin, had never met her before 
and her testimony furnishes no con- 
- vineing proof that the woman she dee 
livered was the Dulbin. She admits in 


her crossexaminition, “As all people 
in the house used to call her Uulhin, 
I came to know her as such.’ She appa- 


rgntiy hadno personal knowledge of the 
Dulhin. There are many other features of 
hey deposition which show that her testi- 
mony cannot be implicitly relied on, She 
is a professional midwife and her status 
and position are nct such as to compel the 
acceptance of her testimony, as against 
the several difficulties which this case 
presents including the testimony of a 
gell qualified doctor, Miss Hamilton Brown, 
whose eviderace will be.dealt with later. 
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One point, however, which Mra. Roy, 
clearly states is that the child which took 
birth at Calcutia onthe 8th wasa child 
born in normal time, Similar difficulty 
arises in accepting the testimony of the 
landlord Pravash Chandra Ghose and the 
astrologer Pandit Mahadeo Dutta Sharma. 
To both these witnesses the Dulhin was 
a total stranger. They heard Zrom” the 
persons in the house that it was the Dulhin 
who had given birth to a child and, they 
accordingly thought so, They did not 
know, of their own knowledge, who had 
given birth tothe child, 


As against this evidence, the plaintiff 
has tendered two witnesses, who are 
independent and have no interest in the 
issue of the case, The first is Mr, Lyall, 
the Commissioner of Chota Nagpur Division 
and connected with the encumbered estates 
of Palamau and Deogan. He apparently 
occupied a detached position and was the 
person who had kept himself intouch with 
Mr, McPherson. He says that he called on 
the Dulhin with the lady doctor, Miss 
Hamilton Brown, on receiving a telegram 
from the Dulhin, informing him of the 
birth of the child. His objectin paying 
this visit was to obtain irrefutable evi- 
dence of the Dulhin giving birth to the 
child, as her pregnancy had been chale 
lenged. He took Miss Brown with him 
for the purpose of having the Dulhin 
examined ata time when the physical evi- 
dence of the delivery would be fresh and 
noticeable, He warned the  Dublhin’s 
relations, whom he met at her residence, of 
the importance of such an examination 
and also ofthe consequences of a refusal. 
His warning was in clear terms, that if 
the opporiunity of having independent 
medical testimony -was not availed of, an 
adverse inference would be drawn against 
the authenticity ofthe birth and that he 
had got the best lady doctor for the pur- 
pose of the examination. In spite of thia 
warning, the Dulhin’s friends reported 
that she was not willing to beexamined. 
To relieve any possible anxiety of the 
Dulhin, Dr. Hamilton Brown assured her 
that the examination would cause no pain. 
Still tbe refusal was persisted in. 
Mr. Lyall then asked Dr, Hamilton Brown 
tO paya second visit on any day during 
the period of ten days, to examine the 
Dulhin and find out whether she had 
given birthto a child. Accordingly, Miss 
Hamilton Brown paid a second visit, when 
also she was not given an opportunity 
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of examining the lady, but only the child 
was shown to her. l 

On “all important points, Mr. Lyall is 
corroborated by the testimony of Dr. Ha nil- 
ton Brown, who gave her evidence by way 
of answers to written interrogatories, 
She confirms Mr. Lyall’s memory of tke 
twQ visits, on both cf which cccasions she 
was denied permission to examice the 
Dulhin and cn the second occasion only a 
‘child was shown to her She repeats that 
clear warnings about the adverse conse- 
quences of the Dujhin’s refueal to be ex» 
amined were given to the Dulhin and 
her friends without any success. 

The explanation of this refusal offered 
on behalf of the defence is twofold (1) 
that the Rajmata was not present in 
Oaleutta and in her absence, no one would 
take the responsibility of having an 
internal examination of the Dulhin by a 
strange European doctor, (2) The senti- 
ments of the family were averse to taking 
the child out of the delivery-room during 
the first few days of child birth, when it 
is considered unpropitious to expose the 
child to the observation of strangers. This 
latter ground loses its weight, when it is 
remembered that on the second occasion, 
which was within ten days, the child was 
in fact shown to Dr Hamilton Brown. As 
regards the first ground, it is not of much 
value, as the Rajmata was then residing 
at a day's distance by rail and her per- 
mission by letteror telegram could have 
been speedily obtained. 

It was suggested on behalf of the 
appellant ttat as Dr, Hamilton Brown was 
entirely a stranger, the refusal could not 
be imputed to a fear of her discovering 
that the patient was not the Dulhin. The 
probable answer is that, having regard to 
the happenings at Gaya and Bamra, 
Mr. Lyall would perhaps have taken 
greater care about identification, for 
instance, by cbtaining a thumb impres- 
sion cf the Dulhin, so as to: place the case 
beyond a!l possibility cf doubt. The 
defence knew, at this last stage of what 
they called the plaintifi’s persistent per- 
secution of the Dulhin, that this was their 
final chance of indisputably establishing 
the identity of the Dulhin. The Dulhin 
then had the advice of two male relations, 
Shri Prasad and Rabindra, who must have 
realised the consequences of the refusal, 
Tne refusal, therefore, is very significant. 

It is equally significant that though the 
Dulhin went to Oalcutta for obtaining 
medical advice on her ailment, no doctor 
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of any prestige or reaown was called in 
pricr to her delivery. She was having 
blood discharges, which according to her 
mother’s evidence, became more frequent 
as time went by. lt may be noted here 
that in the list of documents which the 
Dulhin filed as the appellant’s guardian 
are mentioned two certificates, one granted 
bya Miss S. Ghosh, M. B.F. R.O.8,, 
Calcutta and the other by a lady doctor 
named Oox of Calcutta Campbell Medical 
School, both certificates being “for change 
of climate on account of illness of the 
Dulhin due to her giving birth to a child.” 
Tt is strange that though. no lady doctor 
of any importance was called before prege 
nancy or for the delivery, two lady doctors 
were called for the comparatively unim- 


portant purpose of obtaining opinion 
as regards change of climaie on 
account of illness due to the delivery, 


The names of these two lady doctors 
appear in the list of witnesses, whom the 
defence desired to be examined on come 
missionand itis stated in the defendant's 
petition asking for time forthe production 
of these witnesses, that these two lady 


‘doctors used to attend the Dulhin, 


It appears that there were two other 
doctors consulted; Babu Boral, M. B., and 
Dr. Diwan Bahadur. The record shows 
that though the Commissioner gave, from 
time to time, facilities for the production 
and examination of these witnesses, they 
were not ultimately examined; in some 
cases because the witness refused to accept 
notice; in others because they were not 
available onthe day of the examination. 
The omission, in their Lordships’ view, is 
not without significance, The only ex- 
planation ‘given was that these doctors 
stipulated prohibitive fees for giving 
evidence, a plea which it is difficult to 
accept, when it is remembered that the 
Dulhin's friends .generously pressed Dr, 
Hamilton Brown toaccepta sum of 200 
rupees in lieu of her usual fee of Rs. 32 
for two visits, and, as Dhavle, J., observes 
in his judgment, leading Counsel from 
Patna were engaged for the defence, whith 
the learned Judge describes as “a notorie 
ously expensive matter.” o 

It is an extraordinary feature of this cage 
that on all occasions when the stage was 
set by the authorities for obtaining unr , 
impeachable pr-of of the pregnancy of the 
Dulbin, the defence failed* to meet the 
test, by being guilty of a flaw here 
and an excuse there, which resulted ia 
delaying, from time to, time, the pro- 
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duction of proof of sufficient potency 
to end the controversy finally. At Gaya 
although the Rajmata had the opportunity 
she did not allow Mona Bux to go in and 
identify the Dulhin. It was a simple 
affair. He was aboyof 14. His identi- 
fication did not necessarily involve his 
presence on the occasion when the ine 
ternal examination of the Dulhin took 
Place. At Bamra, the Dulhin’s refusal 
to be examined by Mrs. Mazumdar again 
had the same effect. At Calcutta, the 
same difficulty appears. The Dulhin and 
her friends refused to allow an indepens 
dent medical practitioner to examine the 
Dulhin, though they were assured that the 
lady doctor was the best to be obtained 
in Oalcutta, that ber examination would 
cause no pain, and, if successful, the test 
would finally end the controversy, 

Doubts thus arise at every stage, each 
by itself perbaps insignificant or expli- 
cable, but tkeir cumulative effect is to 
produce the impression that at every 
determinative stage, the defence has evaded 
facing the truth. 


(5) Post CALOUTTA INoIDENTs. 


The several incidents which can be 
grouped under this categcry are equally 
suggestive. If defendant No. 9 was the 


son ofthe Dulhin, his birth should have 
been hailed with acclamation by the 
Rajmata and the other relations, He was 
a posthumous son, the scion of an 
aristocratic family and the sole heir and in 
that sense, its sole hepe of succeeding 
to a large estate, which was about to 
emerge from the last stages of official 
management. Failing him, the estate 
would reach the hands of rivals, who would 
be, under circumstances generally attend- 
ingsuch affairs, bitterly hostile, Yet, as 
the evidence makes clear, there was hardly 
any rejoicing worthy of the occasion ; 


or any adequate notice taken of the child ` 


by the nearest relations. Though the custom 
of sending presants to grandchildren is 
admitted, Dilraj Kumari, the maternal 
gigodmother, sent no presents to the child 
and is unable to explain the omission. The 
usual rejoicings and celebrations on the 
birth of ason and heir did not take place, 
There were none in Calcutta. The chatti 
ceremony, which should have been perform- 
ed there within the first week of the birth, 
was not celebrated. The pre-natal rites, 
ensuring the birth of a son to the pregnant 
woman, which are usual’ amongst such 
families; weve not performed. At Ohatter- 
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pur, a Jalsa took place, but no respecte 
able men were invited, nor those relations 
who would ordinarily attend sucha func- 
tion. Deogan in Bamra received the news 
ofthe birth very quietly. No sweets or 
gifts were distributed, the boy received 
no presents, His paternal grandmother 
the Rajmata, who took such a promi- 
nent partin the pregnancy stages of the 
story, suddenly cooled down in her 
ardour afterthe birth; she did not even" 
visit Oalcutta to see the newborn grand- 
child ; in fact, she did not meet him for 
many months thereafter. The maternal 
grandmother Dilraj Kumari did not see 
the boy for a long period of five years. 
Communication of the birth was made 
to the authorities by telegram, but no 
communications took place batween the 
two grandmothers, exchanging greetings 
or congratulations on the birth. They ex- 
changed letters on pregnancy, but none 
on the birth. The Dulhin, instead of going 
to the Rajmata with the newborn child, her 
solace in her old age, goes to Banares for 
no apparent reason, Her subsequent be- 
haviour is still more inexplicable. With 
the help of her Bamra uncle, the Bara 
Kumar and on the advice of her cousin, 
the Thakore of Jharia and her sister's 
husband, Raj Kishor, who apparently 
watched her welfare, she entered into a 
compromise with her inveterate foe plain- 
tif No.1, who according to her previous 
story,had persecuted her from place to 
place, from April to December, 1922. By 
that compromise she gave away completely 
the rights of her son and declared that 
plaintiff No. l was the proprietor of the 
entire estate and, as such, was put in 
possession of it—an admission completely 
destructive of her previous contentions, 
This she did for benefits, which were more 
illusory than real She got a paltry amount 
for the expenses of the marriage of her 
minor daughter, a charge in any event 
leviable on the family property. The 
amount too was not to be paid immedi- 
ately, but was only to be deposited within ~ 
six years of the execution of the deed. 
There was also a minor payment of a sum 
of Rs. 10,000 to meet the expenses of 
the suit under appeal—another charge 
on the family funds, if the litigation 
was for the bona fide protection of the 
family estate. It is unnecessary to go into 
other detals of this compromise deed, as 
they have been sufficiently commented on 
in the judgments of the lower Oourts. 
The only explanation offered is that the 
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Dulhin was not a free agent in arriving 
at it, but succumbed to the duress of Mr. 
Mears, the Manager of the estate, who 
threatened her with imprisonment and 
criminal proceedings, It is difficnlt to 
accept this explanation, in the face of the 
fact that her own cousin and uncle were 
advesing her. 

1 Her subsequsnt bebaviour is equally 
unaccountable. The Rajmata has complain- 
ed tifat since the date of the compromise, 
the Dulhin has become lukewarm, if not 
hostile. She had been living with Raj 
Kishor at his residence, which for a widow 
of her age is undoubtedly unusual. The 
Rajmata tried to bring her to her residence, 
sent a servant, personally went to bring 
her, but was not allowed to meet her, The 
Dulhin is now living estranged from her 
mother-in law and completely indifferent 
to interests of her alleged son. The 
defence affords no satisfactory explanation 
of this volte face. That it was a complete 
change of front cannot be denied, for up to 
the year 1928 the Dulhin” was extremely 
active In protecting the interests of her 
child. In 1924 she applied for a mutation 
of names in his favour and to be appointed 
his guardian ad litem in this suit, Later in 
1925, she objected to the appointment of a 


Receiver in terms which show that she was - 


then very keenly alive to the rights and 
interests of her son, In 1925-6 she was 
activeley concerned in having’ her son’s 
horoscope cast and sent money for that 
purpose to an astrologer. After the com- 
promise, she grew totally unmindful even 
of the existence of her son. In 1931 she 
wrote 8 letter, in which she sent compli- 
ments to a distant relation, but made no 
reference to her son. 

For all these reasons, their Lordships 
find it difficult to accept the defendant's 
verson as proved and, they are ccmpelled 
to accept the conclusion at which the 
Majority judgment of the High Court has 
arrived. 

In doing this, their Lordships feel con- 
strained to observe, that they are fully 
aware of the fact thatthe evidence adduc- 
ed by the plaintiff has not at all been help- 
ful and that in parts it 18 not even 
truthful or convincing, He has not been 
able to substantiate tne theories, which he 
took upon himself, in their Lordships 
opinion unnecessarily, the burden of prov- 
ing, for instance, that a woman called 
Nathunia Kaharin impersonated the Dalhin 
at Gaya and another woman, the wife of 
one Lochan Bhuinya impersonated her at 
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Calcutta and her child was shown to Dr. 
Hamilton Brown and that on the subsequent 
death of that child atthe age of 14 years, 
the child of a third person, called Jamadur 
Rai has been put forward. These allega- 
tions have not been satisfactorily proved. 
Their Lordships are equally well aware that 
there are many difficulties, to some of 
which they have already referred, in accept- 
ing some of the suggestions made on the 
plaintiff's side; but, as Dhavle, J., rightly 
observed in his judgment, it was for the 
defence to prove beyond all reasonable 
doubt that the appellant was the son of 
Surendra, born of the Dulhin at Calcutta 
on December 8, 1922. It was not incumbe 
ent on the respondents to disprove the 
appellaat’s case and their failure to support 
their own theory does not prove the truth 
of hiss. 2 . 

Their Lordships agree with the view of 
the majority judgment of the High Court 
and are of opinion that the appeal should 
be dismissed and the decree of the High 
Court affirmed. The appellant will pay the 
first respondent's costs of this appeal, 

Their Lordships will humbly advise His 
Majesty accordingly. ` 


D. Appeal dismissed, 


Solicitors for the Appellant: — Messrs. 
Mehra & Co. 

Solicitors for the: Respondents:—Measrg, 
Douglas Grant & Dold. 


MADRAS HIGH COURT. 
Second Appeal No. 712 of 1935 
March 28, 1939 
LEAOH, ©. J. AND PaTANJALI SASTRI, J. 
VALIA MALIYAKKALSAYID MUHAMe- 
MAD JIFFIRI ATTAKOYA THANGAL 
AND OTHERS— APPELLANTS, 
versus 
Seyid MUHAMMAD BIN ALABI 
AYIDKOSS KUNHIKOYA THANGAL— 
RESPONDENTS © 

Interest Act (XXXI of 1839), s.1—Inam grant not 
fixing date on which land revenue is to be pagd— 
Interest on arrears of land revenue, tf can be granted 
—Madras Local Boards Act (XIV of 1920), as. 3 (9), 
&8—Inamdar and person tn possession both landlords 
—Latter also a tenant — His position — Right of 
inamdar to recover half of land cess paid by nim— 
Right ia subject of Art. 120, Limitation Act (IX of 
1908)—Madras Elementary Hducation Act (VIII of 
1920), ss. 34, 36 (before amendment by Act of 1931)— 
Landholder, if codld recover education tax from 
tenant. — . : e : 

The praviso to the Interest Act leaves it open to 
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the Court to award interest where a Court of equity 
would recognize the claim. 

Where the inam grant does not fix the date when 
the land revenue is to be paid tothe inamdar and no 
notice in writing 18 given to the persons in posses- 
sion that interest would be claimed in default of 
payment, the inamdar is not entitled $o interest on 
arrears of land revenue. [p. 14, col. 2.) 

The definition of ‘landholder’ in s. 3 (9), Mad. 
Local Boards Act is subject to there being nothing 
repugnant in the subject or context. 

Where both the tnamdarand the person in posses- 
sion of land come within the definition of “land- 
holder” but the person in possession also comes 
within the definition of ‘‘tenant,” to treat the latter 
as landholder and tenant would not only be contrary 
to the echeme of the Act, but would be impossible. 
In this case the landholder for the purposesof s. 88 
must be taken to be the inamdar and the person in 
possession must be taken to be the tenant. If the 
anamdar bas taken the land cess he is entitled to 
recover half ofitfrom the tenant, The right, how- 
ever, is the subject to the lawof limitation and the 
Article applicable is Art. 120, Lim. Act. 167 Ind. Cag, 
490 (8), relied on. " 

There was no provision in the Mad. Elementary 
Education Act (VIII of 1920 before its amendment 
by Act of 1931) that the landholder should be 
allowed to recover the tax or any portion of it from 
the tenant and the Rule framed under s, 39 did not, 
and could not’ supply the deficiency. 120 Ind. Oas. 
371 (9), relied on. [p. 16, col. 2.] 


S, A. against the decree of the District 
Court, North Malabar, in A. S. Nos.5 and 
9 of 1934. 


Mr. K. Kuttikrishna Menon, for the Ap” 
pellants, ; e 


Mr. B. Pocker, for the Respondents. 


Leach, C.-J.—The respondent’s prede- 
cessors-in-title obtained an inam grant 
from Tippu. Sultan. The grant was con- 
firmed in 1866 at the time of the Inam 
Settlement, Tne validity of the grant had, 
however, been recognized for many sears 
before that. The land in respect of which 
the respondent holdsthe grant is situate in 
Malabar. In 1932 he filed a suitin the 
Court of the District Munsif of Quilandy to 
recover from the appellants, who are in 
possession, & sum of Rs, 450-4-11 made up 
of land revenue and amounts paid by him 
in respect of land cess and education tax 
over a period of 12 years. He also 
claimed interest. With regard to the 
land cess and education tax the respon: 
dents case was that he had bean compelled 
to pay the amounts to Govt. and thereforé 
was entitled to recover them from the 
cecupiers of the land. ‘The appeilants denied 
fhat the respondent was entitled to recover 
anything from them. The District Munsif 
held that the respondent had the right 
to recover the amount-claimed for land 
fevenus with interest and also to the 
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amount claimed in respect of land cess, 
but in that case without interest. He re- 
jected the claim so far asit related to the 
education tax. An appeal and a cross- 
appeal was filed in the Court of the Dis- 
trict Judge, North Malabar. The District 
Judge held in favour of the respondent 
on all the points and decreed the suit. The 
appeal before us is from the decree of the 
District Judge. The learned Advocate for 
the appellants concedes that the respondent 
is enttiled to recover from them the 
amount claimed in respect of land revenue, 
but he challenges the findings of the 
District Judge on the other points. The 
questions which the Court is called upon 
to decide are therefore these : (1) Whether 
the respondent is entitled to interest in 
respect of the amount of the arrears of 
land revenue (2) Whether anything is 
recoverable from the appellants in reapect 
of land cess and education tax : and (3), If 
they are liable in respect of land cess or 
for education tax what is the period of 
limitation ? z 


Itis clear that the respondent is not en- 
titled to interest in respect of the amount 
due forland revenue unless the case falls 
within the proviso contained in the Interest 
Act. The inam grant does not fix the date 
when tne land revenue is to be paid to 
the inamdar and no notice in writing was 
given to the appellants that interest 
would be- claimed in default of payment. 
The proviso tothe interest Act however 
leaves it open to the Oourt to award 
interest where a Court of equity would 
recognize the. claim. This was the cone 
struction placed upon the proviso by the 
Privy Oouncil in the recent case in Bengal 
Nagpur Railway Company Ltd. v. Rattanji 
Ramji (li, In delivering the judgment of 
the Board, Sir Shadi Lal quoted the obsere 
vations of word Tomlin in Maine and New 
Brumswick Electrical Power Co. v. Hart 
(2), where Lord Tomlin said : 

“In order to invoke a rule cf equity it is necessary 
in the first instance to establish the existence of 
state of circumstances waich attracts the equitable 
jurisdiction, as, forexample, the non-performance of 
a Contract of which equity can give specific per- 
formance.” 

Q)ILR (1938) 2 Oal. 72;173 Ind. Cas. 15; AI R 
1938 PO 67; 65 I'A 68; 32S L R 374; 1938 OLR 
119; 19 P L T 125; (1938) A L J 169;10 R PO 216; 
47 L W 221; 1935 OWN 261; 1938 A L R 167; 4BR 
374; (1938)1 M L J610;670 L J 153, 42 O W N 985; 
(1938) M W N 616; 40 Bom. L R 746 (P O). 

(2) (:929) A O 631; 119 Ind. Oas. 615; A IR 1929 
PO 18598 LJPO 146; 141 L T 170; 30L W 115; 
(1929) A L J 1065; Ind, Rul. (1929) P Q 319,57 M LJ 
662; (1929) M W N 662 (P C). 
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In In re Drax Saviie v. Drax (3), the 
Court of Appeal recognized thab interest 
was payable when a settlement or contract 
contained a provision that a certain sum 
should be charged on land and be paid at 
a fixed time. In the case before us 
neither of these conditions is fulilled. It 
is true thatthe trial Court and the District 
Cour cossidered that the respondent was 
entitled to a charge and this finding has 
mot keen expressly challenged by the 
appellants in their memorandum of appeal. 
I shall state. presently what we consider 
should be the firm of the decree, but 
for the purposes of deciding whether 
interest is recoverable or not we have to 
consider whether a Court of equity would 
grant it. 

In Subbaraya Goundan v. Ranganatha 
Mudaliar (4), Wallis, ©. J., observed 
that it was well settled that by virtue of an 
‘assignment from Govt. of the right to land 
revenue the inamdar did not acquire & 
a charge upon the land and that the 
assignee was left to recover rent from the 
occupiers under the Mad, Rent kecovery 
Act. Sesnagiri Ayyar, J., indicated that had 
it been open to him to do so he would 
have come toa different conclusion, but he 
recognized that the principle of stare 
decisis applied.: The decision in that case 
was that where jodz is payable by an 
inamdar to Govt. it is recoverable as ree 
Venue and is a first charge on the interest 
of the inamdar but where a zamindar 
has been given the 1ight to collect joat 
payable by an inamdar to Govt, he 
has no charge cn the interest of the 
inamdar {for arreais, In the course 
of his judgment Wallis, ©. dJ., pointed out 
thatin Kasturi Gopal lyengar v. Ananthas- 
rama (Ð), it was.laid down broadly that aee 
signees of revenue could not proceed under 
5. 42, Mad, Revenue Recovery Act and 
had only a personal claim and referred 
to the earlier decisions to the same effect. 
We are bound by those decisions, but 
assuming we were not and were disposed 
to hold that in this case there was a 
charge the respondent wouid still be 
disentitled to ask a Court of Equity to 
award him interest. As I have indicated, 
his grant does not stipulate when the 
land revenue shall be paid to him. All 
that he gets under the instrument is the 
right to collect the land revenue. lí itis 
Breer ad 1 Oh, 781; 72 LJ Ch. 505; 88 LT $10, 51 


(4) 40 M 93; 32 Ind, Oas. 971; AI R 1917 Mad, 984; 
30M L J 387;3 L W 278, 


(5) 26 M 730, 
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not paid within the year or by the end of 
the year he has his remedy by suit, He 
could by giving notice in accordance with 
the provisions of the Interest Act make 
sure of a right to interest in default of 
Payment, but he does not come within the 
provisions; of the Mad. Revenue Recovery 
Act, which only applies to the payment 
of revenue due to Govt. Ia these circame 
stances the respondent is not entitled to 
interest and the decision of the District 
Judge on this question wi.l be reversed. 

Tue claim in respect of the land ceas 
psymenis requires a consideration of cer- 
tain sections of the Madras Local Boarda 
Act, 1920. Section 74-B states that in every 
District, a land cess being a tax on the 
annual rent value of lands shail be levied 


‘in accordance with the provisions of the 


Act, Section 81 provides that the cess 
shali be levied upon alaadholder or sub: 
Jandholder. Section 88 says that every laad- 
bolder and sub-landavlder shall pay the 
land cess due in respect of lands held by 
him, but there are two provisos. Tne 
first allows the land-holder or sub-land- 
holder, as the case may be, to recover the 
amount paid by himfor an intermediate 
land holder. If there is no intermediate 
laudholder aud the land is occupied bya 
tenant the second proviso allows the 
landholder or sub-landholder or an inter- 
mediate landnolder to recover half the 
amcunt of the cess from the tenant. The 
definition of “iandholder”’ is given ins, 3 
(9) and reads as follow : 

“Land holder’ includes all persons holding under 
a sanadi milkiat-tstimrar, all other zamindars, 
poligars, shrotriyamdars, jagirdars, and inamdars; 
all persons registered as proprietors under s. 5, 
Mad. Limited Proprietors Act, 1911, and all per- 
sons forming the land revenue under Govt. 
all holders of land in the District of Malabar under 
whatever tenure; and all holders of land 
under ryotwart settlement, or in any way subject 
to the paymentof land revenue direct to Govt, and 
all registered holders of land in proprietary right.” 


Section 3°(21} describes a ‘sub-landuolder’ 
asa person, not being a landholder, who 
(1) holds a portion of an estate consisting 
of one or more revenue villages on an 
under-tenure created, continued or rê- 
Cognized by the proprietor of the estate, 
or is entitled to collect the renis otherwfse 
than as agent or servant Of -the lande 
holder, and (2) is registered as a sub- 


landholder in the office of the Cellector.: o 


Sub section 22 defines ‘tenact’ as Including 
all persons who, whether personally or by 
ar agent occupy land under a landholder 
‘or an intermediate landholder, aud whether 
or not they pay rent to the lêndhulder or 
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` jntermediate landholder as the case may 
be. The appellants and the respondent 
both -come within the definition of 
‘landholder.’ The appellants are the holders 
of land in the District of Malabar and 
the respondent is an tnamdar. Neither 
the appellants ncr the respondent are within 
the definition of ‘sub-landholder,’ but: the 
appellants come within the definition: of 
‘tenant. In Bhupathi Raju v. Subba Rao 
(6), it was pointed out that a person could 
not at the same time be a tenantin respect 
of the land of which he was the intermediate 
land-holder. [tis obvious that the appel- 
lants cannot be both the landlords and the 
tenants of the same land. The definition of 
‘land-holder’ in s. 3 (9) is subject to there 
being nothing repugnant in the subject or 
context, and to treat the appellants as land- 
holders and-tenants-would not only be con- 
trary to the scheme of the Act, but would be 
jmpossib]e. In this case the land-holder for 
the purposes of s. 88 must be taken to be 
the respondent and the appellants must be 
taken to be the tenants. This very same 
grant had to be construed on a previous 
occasion by this Court. -- The case was Alubi 
v, Kunhi Bi (T), where a Division Bench 
held that the respondent was in the position 
of a landholder and the occupiers of a pore 
tion of the-land covered by the grant were 
tenants. - There is consequently authority’ 
for the statement that the appellants - can 
only be regarded as tenants of the respon 
dents. i 


This being the-position and the respons 
dent having paid the land cess, he is entitled 
to recover half of it from the appellante: 
The District Judge held that he was eh- 
titled to recover the whole under ss, 69 and. 
10, Contract-Act, but -this is not so. -The 
respondents could recover the full amount 
from the appellants only if he were ‘interest- 
ed' in making the payments but not pere 
sonally liable, If he is liable forthe money, 
and by reason of s. -88, Mad. Local Boards 
Act he is, he could only recover the full 
amount from the appellants by virtue of 
s®me statutory provision in that behalf. The 
only statutory provision is that contained in 
provieo 2to s. 88, Mad. Local Boards.Act, 
which gives him the right to recover half the 
amount paid by him.. The right is. subject 


e ‘however to the law of limitation and the Arti- 


cle of the Lim, Act which applies is Art, 120 : 


(6) 55 M 646: 141 Ind. Cas,’ 752; A IR 1932 Mad. 
e410; 62M L J 472; 35 L W 673; Ind. Ral. (1933) Mad, 


159. : @ 
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The Rajah of Vizanagaram v, Thammanna 
(8). The respondent is therefore only 
entitled to half the amount of the land cess 
paid by him in respect of the six years ime 
mediately preceding the ‘suit. The claim for 
interest fails forthe reascns already given. 
The remaining question is whether the 
respondent was entitled to -educatione tax, 
The District Judge here again erred. The 
case is governed by the provisions of the 
Mad. Elementary Education Act,°1920, 
before its amendment by the Madras Ele». 
mentary Eduction Amendment Act, 1931. 
Section 34 of the unamended Act provided 
for the levy cf an education tax and s: 36 
stated that the assessment and realization’ 
should be “in accordance with the procedure 
prescribed,” Under the power conferred 
by s. 36 the following rule was framed : 
“The tax levied by a local authority under s. 34 
of the Act under any head .of taxation specified- 
therein, shall be treated as an addition to the tax : 
levied under the heads by the local authority under 
the law for the time being in force governing it,’ 


and shall be assessed-and recovered along with the 
said tax as an integral partofit.” - 5 


There was. no. provision in the Act that: 
tre landholder should be allowed to recover 
the tax or any portion of it from the tenant. 
and the rule did not, and could not -supply 


the deficiency. See Saladi Nagabhur. 
shanam v. Vardlu Nidi Venkanna: 
(9). Wader the Act.as it now stands 


the respondent will in future be -able. 
to recover half of the education tax, but this 
was not the position at any time material: 
to the present suit, There will be a decree. 
providing for the payment by the appellants 
to the respondent of (a) the amount claimed: 
in respect of land revenue, but. without in- 
terest, and (b) half the land cess paid by the. 
respondent for the six years immediately. 
preceding the suit, also without interest. 
The claim in respect of the education tax is 
disallowed in toto. As the appellants have. 
not appealed against that part of the decree 
of the lower Oourt declaring a charge, the. 
charge will be allowed to stand, but only 
to the extent of the amount payable under 
the decree of this Court. As the appeal has. 
succeeded in part and failed in pars the 
parties will pay and receive proportionate 
costs throughout. . 


ti 


N.-D. Appeal partly allowed. 


(8) (1937) 1 M L J 91; 167 Ind, Oas. 490; A I R 1937 
Mad. 217; Í L R (1937) Mad. 498; 45 L W 74; (1937) M 
W N 7; 9RM462(F B). : 

(9) 53 M151; 120 Ind: Oas. 371; A IR 1930 Mad, 
te eee J 726; 30 L W 807; Ind, Rul, (1930) 
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CALCUTTA. HIGH COURT 
Appeal No. 1147 of 1937 
July 17, 1939 
B. K. MUKHRRIBA AND ROXBURGA, JJ. 
SURAJ OHANDRA MONDAL— 
DEFENDANT —APPBLLANT 


. f YETSUS 
‘ BEHARILAL MONDAL-—PLAINTIFr— 


Ca aoe RESPONDENT 

-Res judicata—Construction~Mortgage suzt-—Lessee 

ade party as purchaser of equity of . redemption— 

ts title as lessee not impugned in suit — Whether 
must set up “his tenancy right — If precluded from 
raising such question in subsequent suit—T'ransfer of 
Property Act (IV of 1882), es. 111. (d), 70—Merger, 
when takes -place — Purchase by lessee of lessor’s 
equity of redemption—Such case to be disposed of 
under 8. 70 and not as of merger—Mortgage —-Sutt on 
—Scope — Parties ~ Stranger setting up paramount 
title, if proper party — Landlord and tenant—Pur- 
chase by lessee of equity of redemption belonging to 
lessor—Inference as to merger. 

In order to bringa case within the rule of res 
judicata both the elements laid down in. s. 11, 
Expln. 4, Oivil P` O., must be established; and it 
must be proved that the matter could have been and 
ought to have beén raised in the previoussuit, Whe- 
ther it -0iight-to have been raised by, the defendant, 
depends entirely:uponthe circumstances of a parti- 
cular case and the pleadings of the plaintiff in the 
mortgage suit. [p.19,col.1.] - 7 

Where in amortgage suit a lessee Is made a party 
as a purchasér ofthe equity of redemption and there 


is nothing isthe plaint which impugned his title as a 


lessee it is not incumbent upon him to set up his tenancy 


right in the» mortgage suit and as such he is not- 


precluded from raising this question in a subsequent 

suit. 55 Ind. Cas. 959 (8), relied on. 

(6), dissented from. ‘{p. 20, col. 2 
[Case-law discussed.) ; 
Under s. 111 (d), T, P. Act,a merger takes place, 


when tbe tenant acquires the immediate reversion and: 


the greater estate and the less coincide in the same 
person, without any intermediate estate. 

-Per Roxburgh, J.—Oases where lessee purchases 
equity of redemption belonging to the lessor are to 
be disposed of as case3 of accession under s. 70, T, P. 
Act, dnd‘not as cases Of merger, and as that section 
does not provide for the case where the lessee acquires 
the equity of redemption, such a case is not a case of 
cL) tothe mortgaged property at all. [p. 23, 
col, 1. . ; au 

As ageneral rulethe ordinary scope of a mortgage 
suit isto cut off the equity of redemption and bar’ 
the rights of the mortgagor and those who derive their 
title from him. A stranger who sets up a title in- 
dependent of the mortgage and paramount or, 
adverse to it isnot a- proper: party tothe mortgage 
_ suit. Jajneswar Dutt v. Bhuban Mohan Mitra (1), 
relied on. {p. 18, col. 1.j- ii ; 

: Where a lessee has purchased equity of redemption 
belonging to the lessor the existence of a . mortgage. 
on the superior right when the lessee : purchased it, 
even if it cannot beheld tobe an intermediate estate 
which would prevent merger, would, certainly con- 
stitute a criterion to determine the intention of the 
lessee ; and, the .lessee could. not have intended a 
coalescence of the two'rights which’ is “manifestly to 
his prejudice. [p. 21, col. 1) | a 
- Asfrom appellate decree of the Additional 
District Judge, Alipore, 24-parganas, dated 
May 25, 1937. - ss 


188-3 & 4 


76 Ind, Oas. 017 
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‘Messrs. Hiralal Chakravarti and Benode 
Behari Haldar, for the Appellant. 


Messrs. Pachanon Ghose and Shyama 
Charan Mitter, for the Respondent. 


B. K. Mukherjea, J.—This is an appeal 
on behalf of the defendant and the suit 
was one commenced by the plaintiff for 
recovery of khas possession of the land 
in suit on establishment of his title by 
purchase ata sale in execution of his 
mortgage decree. The facts lie within a 
short ccmpass and are, for the most part, 
undisputed. The land in suit which 
measures one bigha odd, is 8 part of a 
bigger parcel which admittedly belonged 
to one Hyder Mollah in tenancy right. 
Hyder Mollah mortgaged the entire plot 
to.the plaintif- in 1915." The defendant 
claims to have a tenancy rightin the land 
in suit under the predecessor of ‘Hyder 
Mollah and then under Hyder Mollah 
himself long before -the date of the 
mortgage. In July 1917, the defendant 
purchased from Hyder Mollah the equity of 
redemption in respect of the disputed plot 
which he already held as a tenant. In 
1924 the plaintiff's mortgagee instituted a 
guit to enforce the mortgage bond, and 
having recovered a decree, put that decrees 
into execution and purchased the entire 
property inthe year 1933. The present 
defendant was made a party to the morte 
gage suit but he did not set up any 
tenancy right! which ‘he now claims in 
this suit., The plaintiff after taking 
delivery “óf - possession through the Gourt 
on June 11, 1933, attempted to take actual 
possession and was resisted by the defend- 
ant which led to the institution of the 
present suit. 

The defence in substance was‘that the 
defendant had a tenancy right in the land 
in suit which was created -long before the 


‘mortgage and was consequently, unaffected 


by the mortgage decree and the sale, 
The trial Court gave effect to this conten- 
tion -and though the plaintiff was given a 
declaration’ of: his title and was held 
entitled to recover rents from ihe defend- 
ant, his claim for khas possession and 
meene ‘profits was dismissed. An appeal 
was taken against this” decision by the 
plaintif to the lower Appellate -Oourt 


and the Additional District Judge. who. 
heard. the appeal reversed the deci- 
sion of ihe trial Judge. and decreed 


the plaintiff's suit inits entiréty. -It was 
held by the Appellate :Court that as theo 
defendant did not set up the téhancy right 


O 


1B 
in the mortgage suit to which he was 
made a party, his defence was barred by 


nd KET) 


It is -against 


sent second al has been Sy 


It seems tome thst the- decision of the 
learned Additional District Judge on this 
point -is not correct and the judgment in 
the mortgage suit could not bar the defence 
of the present defendant. under the. rule of 
constructive res judicaia. 

_As a genera] rule the ordinary scope of 
a mortgage suit is to cut off the equity of 
redemption and bar the rights of the mort- 
gagor snd those who derive their title from 
him, A stranger who Sets up a -title inde- 
pendent of the mcrtgage and paramount 
or adveree to it is not a proper party to tke 
mcrigage suit: Jajneswar Dutt v. Bhuban 
Mohan Mitra (1), Cases however arjee 
where a perscn who is impleaded as a 
defendant in a mortgage suit Bud is a 
necessary party to such a suit on the 
ground of his pcssessing.an jnierest in tLe 
equity of redempticn claims to have an 
independent or paramount title to the 
subject-matter cf the suit, The question 
is, whether in such, casés the defendant 
is bound to set up his paramount title as 
a defence in. the mortfage suit . itself, 
Almost all the Tepcited “duthorities so far 
as this Court is concerned have given a 
negative answer to this. „question : Girja 
Kanta v. Mohim Chandra (2), Asmatulla 
Pramanik v. Gamir Praigantk (3), Sona- 
bunnessa v. Abdul Hamid (4) and Sm. 
Champabati Dassi v. Mahomed Yukub Khan 
(5). Some of these authorities have gone 
to the length of saying that not only a 
defendant is not bound to raise such 


question but he is not competent to do so` 
and the Gourt should not allow him to . 


raise such a question. In the case in 
Sonabunnessa v. Abdul Hamid (4), Buhrae 
wardy, J., observed as follows ; 

“If a defendant in a mortgage suit has a title 
independent of and paramount or adverse to it, 
he is not bound to set it up. in the mortgage guit 
and the Court trying the mortgage suit is not 
justified in raising an issue of title as between him 
apd the mortgagee........0.. 


. This was quoted. with approval by 
: Panckridge, J.,in Sm, Campabatt-Dass¢ v. 
Mahomed Yukub Khan (5), Pearson, J», in 


(1) 33 O 425;30 LJ 205. 
-+ (2) 200 W N 675; 35 Ind. Qas. 2904; AI R 1916 Oal. 
170; 2330 LJ 587. 
(3) 33:0 W N.659; 122 Ind. Cas. 215; A IR 1929 
Cal. 672; Ind. Rul. (1930) Cal. 215. 
(9 58 0 1222; 134 Ind.-Oas, 892; AIR 1932 OM: 12: 
©35 0 W N 610: Ind, Rul. (1932) Gal. sh i 
(5) 39 Ò W I® 1100. 
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Asmatulla Pramanik v. Gamir Pramanik 
(3) observed that the Court has a discre- 
tion, if nct a duty, in such cases to refuse ` 
to entertain the objection. and thus enlarge 
the proper scope of a mortgaga suit, As 
against these, authorities there is a deci- 
sion in Srimanta Seal v. Bindu Bashini 

Dagi (6). which undoubtedly .takes a cone, 
trary view. There, ‘the. defendant m a 
mortgage suit was not only a. purchaser 
of the equity of redemption, .but also. 
claimed an independent-title asa Bettle- 
ment holder from the superior ‘landlord. 

He hcwever:did not take up this defence. 
in the mortgage, suit and a decree for sale- 
was made in his presence in execution - of . 
which the property was purchased. It was 
held by Mukherji and _ Chotzner, JJ that. 
he. was bound to raise that defence in the, 
mortgage suit and not having done -s0 the 
decree for sale was operative and binding. 
against him. The propriety of this view! 
bas been questioned in subsequent cases:. 

vide-Asmatulla- Pramanik v. Gamir. Pramas. 


nik - (3) and Sonabunnessa v. ` Abdul’ 
Hamid (4),° It. may be pointed i out, 
that the view. taken in this - case is,. 


definitely ageinst: what was. taken .. by 
Sir Asbutoeh Mukherjee, J., in an- ‘earlier 
decision which is.to be found, in, Girija, 
Kanta.v.. Mohim Chandra (2)... There also. 
a defendant who was_a legal representative, 


of one of the mortgagois and in that capa- 


city was a necessary party. to a mortgage 
suit, was. a person interested in his .own 
right adversely to the. mortgagee... It. was’ 
held: by Mookerjee, J., that the defendant- 
was not bound to raise the question nor 
could the question be raised at. all. in. the. 
mortgage suit. 

Considerable stress was laid by Mooker- 
jee, J., in thecase above mèěntoned upor an. 
earlier decision of this Court — Hare, 
Krishna Bhowmik v. Robert Watson &.Co.: 
(7), but that decision-in my opinion, does 


‘not really support the proposition which was. 


enunciated by the‘ learned Judge.. In that. 
case Messrs. Watson and Oo., who were. 
made: defendants in a mortgage suit as 
assignees ‘of: the’ equity of redemption: 
expressly set up. a..paramount title on the 
ground that. the mortgaged property. which 
was an occupancy holding was -not transe 
ferable and the mortgage was consequently’ 
not valid against them in the character. of 
landlord. The plaintif did not. object to the 
question being raised, and after the Court 


(380 L J 183: 76 Ind, Ons, 517; AIR 1924 Oal. 
(N80 WN 365. ee nh 
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“had decided ‘the pomt and: decided -it 
adversely to the plaintiff the latter came up 
on appeal to this Court and contended inter 
alia- that ‘the frame of the suit - was bad: 


and the Court should not have allowed the. 


question to be raised at all. This Court 
overruled this contention ,and: held that it 
was open -to the defendants to:raise this 
quesfion inasmuch as they had a capacity 
quite separate from that of purchasers of 
the eqyity of redemption, It is to be noticed 


that Sir Asutosh: Mookerji, Jo, himself com»: 
mented: upon this decision in Jajneswar 


Dutt v, Bhuban Mohan Mitra (1), and pointe 
ed ‘out that the facts and circumstances of 
the case were exceptional and if a;defen- 
dant in_a. mortgage suit set up by his 
answer a-paramount’ title and without 
objection went to trial cn that issue neither 


party who had taken tke chance of a favour. 


able decision could, when defeated, ask 
a reversal cf the decision on the ground that 
the issue’ was improperly’ tried. In- other 
words, the question was not one -of juris- 


diction-but.rather of the frame of the litiga- ` 


tion and the scope of thevenquiry. Jf this 
isthe correct proposition, the utmost that 


can be’ said is that a defendant who has. 


been properly joined as a party to a mort- 


gage suit-can, if he likes, raise a question. 
of his:independent title. The, Court may, 


in its discretion, refuse to raise an issue on 
this point-but if the question is investigated 
without objection by the parties: the 
decision cannot be challenged on the ground 
that the Court had no jurisdiction to decide 


it- The authorities,, however, including: 


the earlier decisicns of Mookerji, J, himself 


are clearly aguinst the view that the defen-- 


dant in such cases has a duty to- raise such 
an issue. In my opinion the, true principle 
which will govern cases of this description 
has been laid down by the Judicial Oom- 
mittee in Radha Kishun v. Khurshed 
Hossein (8). 
the rule of res judicata both the elements 
laid down in s.1ll, Explo. 4, Civil P. CO, 


must be established ; and it must be proved _ 
that the matter could have been and ought . 


to- have been raised in the previous suit. 


Whether it ought to have been: raised by - 
the defendant; depends entirely upon the. 
circumstances of a particular case and the. 
pleadings of the plaintiff in the mortgage 


suit. 


In this case the second mortgagee had, 


(8) 471 All; 55 Ind, Cas, 959. A IR 1920 P O 8l; 
41:0 662;18 A L J 401; (19290) M WN 308;38 ML J 
424; 11L W 518; 22 Bom, L.R 557; 28M L T 425; 25 
OWN4I7(PO) ~. 
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saed on the mortgage bond and had prayed 
for a sale of the mortgaged property, The 
first mortgagee was made a party to the suit 
but he did not appear. A decree was passed 
in his presence and in execution of that 
decree the mortgaged property was eold and 
purchased. by the second mortgagee. ` The 
first mortgagee afterwards sued on his own 
bend and the contention raised by the 
second mortgagee was that as the first mort- 
gagee did not make his mortgage a ground 
of defence in‘ the previous suit ‘he was 
barred from suing upon it. This contention 


ews 


mortgagee he was not a necessary party to 
the mortgage suit: In ‘my opinion, thet 
Cannot make any difference in principle. 
A. person may be a: necessary party to a 


‘mortgage suit but if in another : capacity 


he claims a title independent of the morte ~ 
gage he is not in that-capacity a proper 
party to the mortgage suit and his adverse 
title is as much outside the scope of: the 


‘mortgage suit as if he was attempted to 


be impleaded as a party defendant on the. 
basis of that capacity alone. There are two 
cases upon which considerable reliance has 
been placed- by Mr. Ghose—one of them 
is a pronouncement of the Judicial Com- 
mittes in Mahomed Ibrahim Hossein vV. 
Ambika Persad Singh (9) and the other is 
a- decision of this Court in Kedar Nath. 
v. Khiroda Dassya (10). In the first of 
these cases, the plaintiff was an assigaee 
of a simple mortgage dated February 17, 


"1888.. | This mortgage was subsequent . to 


earlier mortgages: of 1879-80 but the money 
advanced on it was applied towards 
discharging an earlier debt secured by. 

(9) 39 I A 68; 14 Ind. Cas. 496; 39 O 527;11M LT 
265; (1912) M W N 387; 9 A LJ 332; 14-Bom. L it 280; 
160 W N 505; 15-0 L J 4ll; 22 M LJ 468 


ars 37 o W:N 671: 149 Ind. Cas. .439; AI R 1933 0 
Oal. 680; 600 832; 6 R O 599, e = an 
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zarpeshgt lease of the year 1874. It appears 
that in a suit comménced.on tbe mortgage 
deeds of 1879-80 the ,, plaintiffs assignors 
were made parties but did not claim any 
Priority in respect-of the mortgage debt 
of 1888 by reason of the fact that an 
earlier mortgage debt was satisfied with 
this money. In these circumstances the 
claim of priority advanced by the plaintiffs 
was held to be barred by res judicata. 
Here it isto be noticed that the plaintiff's 
predecessors were impleaded as second 
mortgagees in the earlier mortgage suit and 
if they did claim any priority on equitable 
grounds in respect of. the second mortgage 
itself they were bound to set it up in that 
suit. The plaintiff wanted in that suit to 
subordinate the rights of the.second morte 
gagees to their own, and they wanted a 
decree on that basis. In these circumstances 
there was adistinct challenge to the rights 
of: priority, if any which the second mort- 
gagee -might claim- and it was incumbent 
upon them to resist the plaintifl’s suit, -by 
setting up this defence specifically. -‘In-the. 
other case which is reported.in Kedar’ Nath 
v. Khiroda Dassya (10) three out of four 
brothers had executed a‘mortgage in favour 
of the plaintiffs. The fourth brother was.dead 
and his rights devolved. upon his mother, 
who was-made a party to the mortgage suit 
not in that capacity but as-a lessee in 
respect of:a portion.. of the;s:mortgaged : 
property. The mother did not*raise any 
defence that her rights .. ag. heir-to her 
deceased son was not affected by the. mort- 
gage and a decree for sale was passed in 
her presence. It was held in a subsequent 
proceeding under O, XXI, r. 100,.Civil P. O., 
that the mother ought to have made this. 
claim.a ground of defence in the previous 
suit and the plea not having béen taken, 
it was barred by res judicata. It may .be 
pointed out, that in this case the mortgagee 
expressly asserted in the plaint that the 
property belonged to the three brothers 
only-and impliedly therefore it was a 
denial of the-rights of the fourth brother. 
This -might impose upon: the mother. a 
daty to set up a title asan heir to her 
deceased son.” Whether on the facts of this 
perticular case the decision was right or not 
is another: matter and it may be an arguable 
point’ whether the Court: was justified in 
-taking the plaint in this case to contain 
anything -impugning thè title- of -the 
deceased soh whose rights had devolved: 
upon the, mother.. But it is clear that the 
ejudgment proceeded: upon: the . principle 
laid down ‘by the Jtdicial Committee. in 
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Applying : this. principle to the facts and 
circumstances of this case it seems to 
me that:there was nothing in the plaint 
of the mortgage suit which impugned the 
title ofthe present defendant as a lessee 
in respect of the disputed property- or 
contained any allegation in derogation of 
this title... It was therefore not incumbent 
upon the défendant to set up his tenancy 
right inthe mortgage suit and as suck he is 
not precluded from raising this question in © 
the present case. I hold therefore that.the 
decisicn of the Court. below on the question 
of res judicata is erroneous and cannot be 
Supported; - eS Pg . | 
Mr. Ghose has attempted. to support the 
decision of the lower Appellate Court on an- 
other ground. He argues that the tenancy 
right, if. any, of. the défendant,- became 
merged. and extinct when the defendant 
purchased: the landlord's interest in the 
demised land in July 1917. After his.pur- 
chase he was holding the land in his rights 
as a landlord and -these rights. must-have 
been extinguished: by the mortgage sale. 
Under s..111 (dj, T. P. Act, a merger-takes: 
place, when the tenant acquires tLe imme- 
diate: reversion and the greater estate and 
the. less coincide’ in the same person with- 
out any intermediate estate. The Court 
below decided the question -of merger 
agalost the. plaintiff, on the ground that 
as there was a mortgage on the interest 
of the landlord at the time of. defendant's 
purchase, the entire reversion could not, 
and. did not vest in- the tenant. Mr. 
Gbosh argues that this -reasoning is not: 
correct, and even though there was a 
mortgage, -the mortgagor still remained the 
landlord, and there would be a merger 
when the: two interests were united in the 
defendant. . - 4 
-It is: true that-in a- simple mortgage 
it.. is-the mortgagor who is entitled to reae 
lize rents from the tenant, and in all forms. 
of -mortgage the ownership in the property 
remains in-the mortgagor until fore- 
closure or sale takes place, -It - may- be- 
argued. however -that- under-s.- 58, T. P. 
Act, there is a transfer of an -interest in 
immovable property- in favour of the 
mortgagee. and - it cannot -be said - that 
after the property is mortgaged the entire 
interest remains in the mortgagor. It is 
not-necessary I think to decide this matter 
finally, for in my.. opinion,. the material 
facts; which: would attract the ` operation 
of 8. .111 (d). T. P. Act, have not ‘been 
established in this case.- In the first: place; 
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wado not know whether the defendant's 
lease. was prior or subsequent to the 
T. P. Act and even if it was a subsequent 
transaction whether the lease was one to 
which the provisions of the T. P., Act 
are applicable. It. is said that Haidarali 
Mollsh’s interest has been recorded -in tha. 
Settlement records as that of a raiyat 
with regard to the entire area, It may 
be argued that the defendant’ in such 
Circumstances was an under-raiyat and 
the incidents of. his tenancy would be 
governed by the Ben. Ten. Act. If the 
general principle, of merger apart from 
s. 111 (d), T. P. Act, is sought to be applied 
to the present case other difficulties would 
arise. It would then be primarily a ques- 
tion of intention and we have no materials 
to decide that the. defendant intended to 
merge the two interests. A passage in 
the written statement of the defendant in 
the mortgage suit, to which our attention 
was drawn by Mr. Ghose, does not, in my 
Opinion, throw much light on this matter. 
A man is presumed to intend: that which 
is for his benefit, and judged ‘by that test 
it would obviously be to the advantage of 
the defendant to keep the two interests 
separate. His interest as a lessor is affecte 
ed by the mortgage and if he allows his 
lessee's interest-to be merged in the 
superior one he would be hit by the morte 
gage decree and the sale, and his rights 
would be extinguished. ‘Ihe existence. of 
a mortgage on .the. superior tight when 
the defendant ‘purchased it, even if if 
cannot be held to be an intermediate estate 
which would prevent merger, would, ia 
My opinion, certainly constitute a criterion 
to determine the intention of the lessee; 
and the defendant could not have intended 
a coalescence of the two righ‘s: which was 
manifestly to his prejudica... The con- 
tention of Mr. Ghose must therefore fail. 

Mr. Ghose’s argument in- the. last res rt 
is that at any rate, the lower Appellate 
Court has not come to any finding as 
to whether the tenancy set up by the 
defendant existed in fact or not. ‘Tuis 
seems to be a substantial point, though 
the question of merger which seems to 
have been raised and argued in the lower 
Appellate Court presupposes the existence 
of a tenancy.’ The trial Court had come 
to an aflirmative-finding on this point in 
favour of the defendant, but there were 
several grounds embodied in the memo- 
randum of appeal to the lower Appellate 
Court from which it appears that the plaint- 
if disputed the genuiness of the dakhilas 
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and denied the existenca of the tenney 
itself, Ths lower Appellate Oourt being 
of opinion that the defendant was barred 
fro n- raising this defence under the rule 
of constructive res judicata did not record 
any finding om this point and it was not 
necessary for it to do 80. 
In the circumstances we think that while 
we set aside the decision of the lower 
Appellate Court. on the questions of res 
judicata and merger_it is necessary that 
the appeal should go back to the lower 
Appellate Court in order that this question 
whether the tenancy existed in fact or not 
might be decided on the evidence on 
the record. If the lower Appellate Court 
after remand on ..a consideration of the 
entire evidence comes to be of the opinion 
that as a matter of fact there was a tenancy 
whatever its nature might be, the plaintiff's 
suit will be dismissed. If on the other 
hand it finds that there was no tenancy at 
all the plaintiffs would be entitled to a 
decres. We make no order as to Costs in 
this appeal. Further costs will abide the 
result, , 
Roxburgh, J.—I agree. The case raises 
for decision the following malo questions: 
(1) Is the defence barred because the defen- 
dant failed to set up his title as lessee in the 
mortgage suit ? (2) Is the case governed by 
the law of merger (a) under the T, P. Act, 
(b) under the rule of justice, equity and good 
conscience ? (3) Is the case one of accession 
to the mortgaged property and governed by 
the terms of 8.70, T. P, Act? In my opi- 
nion, the answers to all the above questions 
are in the negative. The first question turns 
on the Explanations to s. 11 of the Code and 
on the law governing the question whether 
aclaim to paramount title either (îi) can 
be pleaded and decided in a suit for fore- 
closure ‘or redemption of a mortgage, or 
(it) must be so pleaded or as to (iit) the 
effect when it has been so pleaded or de- 
cided. These matters have been considered 
in two types of cases (1) directly in morte 
gage suits, and (2) in subsequent suits where 
the question of ves judicata has arisen. It 
ig now well settled that a question as go 
paramount title can be decided in a morte 
gage suit, and that the decision will be res 
judicata in a subsequent suit- if the proper 
conditions are satisfied, It is also clear that 
it is not essential that a question of para- 
mount title must be raised by either side in 
e suite | . 
ora in. Srimanta Seal v. Bindu 
Bashini Dasi(6);_has been relied on by thg 
learned District Judge and in Argument bes 
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fore us for the view that the question of 
paramount titlé must be raised in the former 
suit, and the learned J udge appears to con- 
sider that the case in-Kedar Nath vy, 


Khiroda Dassya (10), also followed this view.. 


The case in Srimanta Seal v, Bindu Bashini 
Dasi (6), was considered by Pearson, J., in 
Asmatulla Pramanik v. Gamir Pramanik 
(3), ‘and it has been pointed out that the 
case which purports to be "based on the 
decison in Hare Krishna Bhowmik v. Robert 
Watson & Co. (7), ia itself apparently at 
variance with the views expressed by the 
same learned Judge in Girija Kanta v. 
Mohim Chandra (2), It may be added that 
the same learned J udge discussed the same 
case, Hare Krishna Bhowmik v. Robert 
Watson & Co. (7), in Japmeswar Dutt v. 
Bhuban Mohan Mitra (1), (as was pointed 
out by Subrawardy, J. in Sonabunnessa V. 
Abdul Hamid (4)), "and that he concluded 
that while the question as to whether a 
claim to paraniount title could be decided 
in a mortgage suit was not merely 
one “of convenience, it was not one of juris- 
diction. I do‘not consider therefore that 
we are pressed by the decision in 
Srimanta Seal v. Bindu Bashini Dasi (6). 
As regards the case in Kedar Nath v., 
Khiroda Dassya (10), it would appear that 
it was there held that the former decision 
was res judicata on two grounds, first that 
the issue had been raised between other 
defendants and had been decided, and 
secondly on the ground that the circum- 
stances were similar to those contemplated 
in Radha Kishen Ye Khurshed Hossain (8), 
as affording a fundation for the plea of 


res judicata, namely that i in fact - 

“it was distinctly. alleged in the plaint that the 
mortgagors were the only persons who were. DRETA 
owners in respect ofthe mortgaged property." 


. For reasons which will appear heteatter, 
in my opinion there is no question ' Lere 
that the defendant ought to have raised his 
claim as lessee in the mortgage suit; the 
only question is whether the mortgagee 
had distinctly alleged in his plaint a case 
in derogation of the title of the defendant 
as lessee, 7. e., whether this case is to be 
goyerned by the principle in Radha Kishen 
v. Khurshed Hossain (8). We had been 
taken through the_ plaint and -I am- of 
opinion that this is not so. The defen- 
‘dant was a proper party to the mortgage 
suit ab purchaser of the equity of redemp- 
tion, and there is nothing in the plaint to 
suggest ae his title if any as tenant was 
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or might not have decided it, but in fact it 
was not raised, nor was it necessary for the 
defendant to raise it in the circumstances. 
The case in Mahomad Ibrahim Hossain 
v. Ambika Persaud (9) hasbeen relied on 
as showing that this is a case where the 


~ defendant “ought” to have raised his claim 


of title..ds a lessee. The circumstances in 
that case were that a puisne mortgagee of 
1888 who had been made a party as such 
in suits by. prior mortgagees had also a 
claim to priority on the ground that ‘an 
earlier zarpeshgi deed of 1874 had been 
paid off out of the proceeds of the puisne 
mortgage of 1888. In the suits on the prior 
mortgages, the puisne mortgagee had not 
set up bis claim to priority on the basis of 
this redemption of the zarpeshgi, and it 
was held that he could not raise it in the 
later suit then under consideration. ~The 
circumstances appear to be quite disting- 
uishable from the facts of thé present case ; 
the claim to priority arose directly out of 
the circumstances of the transaction of the 
puisne mortgage : it may be said in fact 
that that mortgage was in form a puisne 
mortgage but in substance partook of the 
nature of a priór mortgage. When the mort- 
gagee was made a party as" puisnie mort- 
gagee his claim to priority was directly 
challenged, if he hadany, and it was for 
him to raise it, Asis stated in Kameswar 
Pershad V: Rajkumari Rattan Koer (11), 

“where matters are so dissimilar that their union 
might lead to confusion, the construction .of the 
word “ought” would become important ; in this 
case the matters were the same, It was only an 
alternative way of seeking to impose a liability upon 
Run Bahadur.” 

The question there was whether in the 
mortgage suit a claim against “Run Bahae 
dur’ personally should have been made. 
That waga case where it was held that a 
particular ground of attack. “ought” to hive 
been made. ‘In Mahamad Ibrahim Hossein 
v. Ambika Persad Singh (9), the question 
was toa ground of defence, but similar 
principles appear to be involved. It is 
clear that thé circumstances in the present 
case are quite distinguishable from those in 
the cases cited, the title ag lessee here is 
entirely separate from the title as purchaser 
of the equity of redemption, I am theres 
fore of opinion that thisis not an instance 
where the defendant: ought to have raised 
his claim to title as lessee whether regarded 
as one being governed by the principle in 
Mahamad Ibrahim Hossein v. Ambika 
Persad Singh (9), or as governed by that 
in Radha Kishan v. Khurshed SER (8), 
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and that therefore his defence.is not barred 
under s. ll, Oivil P. O.,a8 being res 
judicata. p $ 
_ As.to the second question, namely merger, 
it appears to me that this is not..a case of 
merger atall. No case of merger under 
s. 111, T. P. Act, where there was a mort- 
gage in respect of the lessor’s-interest has 
been cited to us, and it seems doubtful if 
merger as such can take place in such cir- 
cumstances, Such cases are I think to be 
disposed of as cases of accession under 8. 70 
of the Act, and not as cases of merger. It 
is to be noted thatthe case in Raja Kishen: 
datt Ram v, Mumtaz Ali Khan (12), which 
was decided in 1879 and is cited “sometimes 
in Connexion with: questions gf merger is 
evidently the foundation for ss. 63, 64 and 
10, T. P. Act 1882; relating to accessions and 
acquisitions bya mortgagee in possession 
or by a mortgagor as the casemay be. The 
case was discussed from the point of view 
of general equitable principle, and these 
are similar in cases of “merger” when so 
governed. It is not therefore necessary to 
decide whether the present is a case govern- 
ed by.the T. P. Act or is one relating to 
“merger” in the mufassil to be governed by 
the case in Dulin Lachhanbati Kumri v. 
Bodhnath Tewari (13). As I have indicated, 
in my opinion, the case is to be treated as 
one ander s. 70 as an accession.to the morte 
gaged property, if at all, this is the third 
‘question raised in this suit. In Raja Kishe 
endatt Ram v. Mumtaz Ali Khan (12), 
reference was made to Deo v. Pott (14), in 
which it was held that: | 
. “If the lord of a manor mortgage , it in fee, and 
afterwards, pending the security, purchase and take 
surrenders to himseif in fee of copyholds held of th 
manor they shall enure to the mortgagee’s benefit 
and the lord cannot lessen the security by aliena- 
ting them,” ; l 
Thus, acquisition of a lease by a lessor 
was considered as an accession,to the morie 
gaged property, and s.70, T, P. Act, is in 
the Indian. statutory provision‘ embodying 
the rule as to accession. The casein Raja 
Kishendatt Ram V; Mumtaz Ali Khan (12), 
related to acquisition by a mortgagee in 
possession which is dealt with in s. 63, 
T. P. Act, (and albo in-s. +0, Trusts Act, 
1882), butsome of the matters there dis- 
cussed would be équally important in the 
case of acquisition by a mortgagor. In the 
-Q950 198;6 I A 145; 5 OL R213; 4 Sar. 17 


(13) 421 A 485; 65 Ind. Oas. 551; AI R 1922 P O 94; 

(1922) M W N 58;.15 L W 343; 30 M L T216; 26 

3 P i T 383; 4 U PILRIPO 42 

(PO me . 
(1d) (1778-85) 2 Dough 710. 
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present case great reliance has been placed 
on the case in Surja Narain Mondal v. Nund 
Lal Siuha (15), by. Mr. Ghose supporting 
the case of the respondent. This case has 


been discussed at some length in Hirendra 


Nath v. Hari Mohan, Ghose (16), the latter 
being a case on ‘apportionment in land 
acquisition proceedings, the former being a 
case of mortgage. In the view which I 
take it is not necessary to discuss the case 
in Surja Narain Mondal v. Nund Lal Sinha 
(15), at length. It is sufficient to say that 
the learned Judges in Hirendra Nath v. 
Hart Mohan Ghose (16), found good reason 
to differ from the former case on the subject 


‘of merger, pointing out that it had not fully 


appreciated the points in Raja Kishendatt 
Ram v. Mumtaz Ali Khan (12) If the 
present had been a case of acquisition by a 
mortgagor it would have been necessary to 
consider this matter in more detail to decide 
how far the question of intention was to be 
considered in cases of acquisition of a sub- 
tenure by the lessor; but it seems to me that 
this case is to be finally disposed of on the 
ground that the only provision under which 
it could be brought being s. 70, and as that 
Section does not. provide forthe case where 
the lessee acquires the equity of redemp- 
tion, this is.not a case of accession to the 
mortgaged property at all. 

I agree that the case should be remanded 
for the determination by the lower: Appel- 
late Court of the question of fact whether 
the tenancy of the defendant exists, 


Bo =~ Cage remanded. 
(15)33 0 1212. > 
(16) I8 O W N 860; 22 Ind, Oas. 986; AIR 1914 


Cal. 618. 
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. lis—TIt is. mot destroyed by mere fact of defendant's 
/non-appearance or his appearance and. admittance 


of .claim—Pleadings — Amendmént—Interference by 


` High Court with discretion of lower Court. 

: A man is entitled to transfer his property as he 
pleases ‘even though it has an encumbrance or 
charge upon it and the transferee, whoever he is, 


steps into the shoes of his transferor and becomes 
the owner of the property- subject of course to ‘its 
encumbrances, Ji there is a mortgage on it, he 
must redeem it, but the choice lies with him and 
‘not with the ‘mortgagee. “So also in the case of a 
charge, with this difference that in theciseof a 
charge, the subsequent purchaser in good faith for 
value and without notice is not affected. A mere charge- 
holder, or a person who is subrogated to that position, 
‘cannot.sue for possession, and his only remedy is to 
enforce his charge in a suit brought for that purpose. 
So tar as the right to possession is concerned, it lieg 
with the transferee. All that the chargésholder can do 
is to enforce his charge, that is to say, to mould his 
suit as far as possible along the lines of a suit on 
‘a simple mortgage, and ask for sale after giving the 
defendants in such a suit an opportunity to redeem. 
` [p_26, col. 2; p. 27, col. 2.) i ki. 

Where the amendment would convert the suit 
' Into’one of a totally different character based 
not “only. on. entirely different allegations but on 
allegations wholly inconsistent with the original 
plaint, and would involve a fresh trial with fresh 
pleadings and fresh evidence the amendment ought 
nob to be. allowed even if it were otherwise 
/permissible. 100 Ind. Cas. 56 (16), and 63 Ind. Cas. 914 
(17), referred to. [p. 27, col. 2.) i 
__ The éssence of the doctrine of lis pendens is that. 
the property in question should form the subject- 
matter of a dispute. Where the property is never 
the subject of a contest noris there a charge on it 
but the only dispute is about a sum of money and 
the parties eventually agree upon a mode of 
satisfaction which was never in contest and never 
a dispute the doctrine has no application, [p. 28, 
col, 2. 
` In cases where there is no plaint the property 
must form the subject-matter of the relief sought 
in the application which starts the contest; for 
example applications for probate or administration 
etc. [p. 28, col. 2.] 

The mere fact that the defendant does not appear, 
or appears and admits the claim, does not deatroy 
the dis because the fact of suing in itself initiates a 
contest and starts the lis. How the matter ends has 
ae y do with the doctrine of lis pendens. [p. 

,COl 1.]] 

Where a party has omitted to raise certain relevant 
pleas ‘at the beginning of the proceedings without 
any excuse and the Oourt has refused amendment 
of the pleadings subsequently, there is no good 
ground for the High Court to interfere with the lower 


court's discretion, 


F. A. from the decree of the Court of 
the Additional District Judge, Khandwa, 
dated January 30, 1937. 

J. Sen, for the 


Mr. A. Razak with Mr. 
Appellants. , 
Mr. R. S. Dabir, for the Respondent, 


> ` Judgment.—The litigation out of which 


this appeal arises has had 
career, The suit is for ‘possession and 
mesne profits of and im respect of a 
fheatre - knawn as ` Tarachand . Theatre, 


a chequered 
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situate at Khandwa in the Nimar district - 
of this province. The 2nd and 3rd‘defen- ‘ 
dants are in possession and’ they are the 


The facets are as follows: One Shamji 
Hemraj- sued the 1st defendant Tarachand 
in the- Bombay High Oourt and obtained 
a consent decree for Rs. 7,000 and at the 
same time was given by consent a charge 
on the Taracband Theatre. The date for 
payment was fixed as November 15, 1999 
and the decree provided that on failure 
to pay on that date, the property charged 
would be sold under the direction of the 
Bombay High Oourt. This decree is dated 
August 23, 1929 and was obtained in Civil 
Suit No. 437 of 1929. A copy of it has been 
filed here as Ex. P. 8. 

This Tarachand, the lst defendant, was 
considerably indebted and -several suits 
and decrees were pending against him in 
the Courts of this province about this 
time. One of these suits was Civil Suit 
No. 18 of 1930 filed in the Court of the 
Subordinate Judge, First Class, Khandwa, 
by one Rai Bahadur Govind Rao Mandloi. 
He attached the theatre in dispute on 
February 20, 1930 and later obtained a 
simple money: decree. The property was 
then brought to sale in execution and 
purchased by the 2nd defendant on J anuary 
9, 1931. The sale was confirmed on July 
22, 1933. This defendant later sold a 
14 annas share in the Theatre so pur- 
chased to the 3rd defendant on April 28, 
1934 and the two are now between them in 
possession, ` 

Other decrees were also-.outstandin 
against the lst defendant and rateable disg- 
tribution had. been ordered in respect: of 
the proceeds of the sale, but we are not 
concerned with those facts here except 
indirectly. Their only relevancy in this 
suit is -as evidence in support of the 
appellants’ plea of collusion and fraud 
between’ the lst defendant and his decrees 
holder Shamji Hemraj in Bombay. 

In between these dates, that is to say, 
on March 31, 1931, just after the auction- 
sale in which the 2nd defendant purchased 
but before its confirmation, the piaintiff 
-Purchased the same property in execution 
of the consent decree obtained by him 
in the Bombay High Court. This sale 
was held in Bombay by the Sheriff ‘of 
that city though the property was situate 
at Khandwa. 

Thereupon the plaintiff filed an objection 
under O. XXI, r. 58, of the Civil .P. 0, 
in the sale proceedings then pending in 


‘appellants here, 


ys 
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execution of. Govindrao Mandloi’s decree, 
in the Khandwa Court.. This objection 
was registered as M. O. No. 70 of 1932 and 
was decided against the plaintif on June 
23, 1934, | P 

Having failed in the objection proceed- 
ings, the plaintif instituted the present 
suit out of which this appeal arises. The 
plaint was filed on July 12, 1934. The 
contesting defendants (the appellants here) 
‘raised a number of pleas, among them one 
. of collusion, but according to their learned 
Counsel in this Court they did not bother 
much about those pleas and did not 
trouble to adduce the necessary evidences 
because they had a cast iron defence 
against which the plaintiff could not possibly 
succeed, 

It so happened that the Court of the 
Judicial Commissioner in Nagpur had 
frequently been called upon to decide 
questions about the jurisdiction of the 
Bombay High Court to proceed in the way 
it did in the Bombay suit referred to above 
against property situate in this Province. 
The decisions were not uniform and so the 


matter was twice referred to a Full Bench ` 


of that Court. On both occasions the 
learned Judicial Commissioners held that 
the action of the Bombay High Court was 
without jurisdiction and so ultra vires. 
The first of these decisions is to be found 
reported in Gangaram Tekchand v. Dhar- 
amsi Jetha Co, (1) and the second in 
Murlidhar v. Gorakhram Sadhuram (2), 
In the face of those decisions the appel- 
lants’ learned Counsel says it would have 
been a waste of time and energy to raise 
complicated defences on the merits which 
would have taken months to try. The 
appellants therefore contented themselves 
with indicating vaguely that they also 
had a defence on the merits but con- 
centrated their real attack on this matter 
of jurisdiction. But however that may be, 
with these decisions in their favour, the 
appellants succeeded in the lower Court 
as of course they were bound to do. 

The learned Judge recorded briet find- 
ings on the issues raised, which according 
to the appellants had only been half- 
heartedly pressed, and then, following the 
Full Beneh decisions, or rather one of 
them, dismissed the plaintiff's suit on March 
26, 1926. 

The Nagpur decisions greatly agitated 


(1) 31N LR Bup 43; 159 Ind Oas. 739; A IR 1935 
Nag. 250;18 N L J 995; 8 RN 133 (FB). 

(2)31 NL R Sup 57; 161 Ind, Cas, 877; A IR 1936 
Nag.1I;8RN252(FB).° | i 
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the . Bombay community and so they took 
the matter up in the Legislative Assembly 
at Delhi and there obtained an Act called 
the Decrees and Orders Validating Act (V 
of 1936) which had the effect of nullifying 
those decisions. Section 3 of that Act isin 
these terms: 

“Where in any proceedings concluded onor after 
August 26, 1935, any such decree or order has been - 
found to be invalid on such ground by any Qourt, 
such finding shall be void and of no effect; and 
the Court shall, notwithstanding anything to the 
contrary in the Indian Lim. Act, 1908, or any 
other law for the time being in force, on applice- 
tion made within six months from the commence- 
ment of this Act by any person prejudicially 
affected by such finding, restore the proceedings at 
and continue the proceedings from the stage 
reached immediately before the order embodying 
or based on such finding was made.” | 

This Act was passed on April 26, 1936, 
that is to say, a month after the plaintiff's 
suit had been dismissed here, but it waa 
made retrospective so as to cover ali 
proceedings pending on August 26, 1935. 


The plaintiff thereupon started in to 
reap the benefit of its provisions. He 
applied for restoration of the suit to file 
and his prayer was granted on July 28, 
1936, the defendants consenting, But 
having eccnsented to the restoration they 
applied at a later date to the Court to 
review its order and when this application 
was refused, they came up tothis Court 
in revision and prayed that the order of 
the lower Court refusing to review its 
order of July 28,1936 be set aside, The 
application for revision failed and was 
dismissed on December 10, 1936. There- 
upon the contesting defendants filed an 
application in the first Court dated January 
19, 1937 asking for leave to amend their 
pleadings, This was refused and the 
parties having no further evidence to offer, 
the Court, after hearing arguments, pro- 
ceeded to judgment. This time the plains 
tiffs claim was decreed and the present 
appeal is against that decision. 


The first point raised here on behalf of 
the appellants was that they should have 
been given leavetoamend. We think leave 
was rightly refused. o 


The excuse put forward here cannot 
hold water for a moment, The earlier of 
the two Full Bench decisions was decided 
in August 1935 and was not published 
(at any rate in the Nagpur Law Reports) 
till the following year*, Up till then the 
decision of the Bombay Full Bench in 


. ~+ Reported in 159 Ind, Oas, 739 e ' as 


26 BADRİ DAS V. PRATAPGIR (NAG.) 


‘Hatimbhai Hassanally v. Framroz Edulji 
(3) from which the Nagpur Full Benċh 
‘dissented was the one which held the 
field so fdr as Bombay was concerned, 
‘although there were decisions of other 
‘High Courts tothe opposite effect, That in 
our. opinion is the reason why the defene 
. dants pleaded to the merits on August 20, 
1934 when their statement was filed. The 
‘issues were framed on October 2, 1934 
and the 2nd defendant was examined as 
a witness on September 16, 1935. There- 
fore even if be can be said to have known 
‘about the Nagpur Full Bench decisions at 
‘the date of ‘his evidence, so far as the 
pleadings .are concerned, it is clear that 
the appellants ‘could. not possibly have 
been misled because those decisions had 
not then :been given. It is to be noted 
that the application was to amend the 
‘pleadings: and not to be allowed to adduce 
additional-evidence on the old pleadings. 

So far as that is concerned, the defen- 
dants were afforded an opportunity of 
adducing further evidence in the lower 
Cou:t and they declined to avail them: 
selves of it. The learned Judge of the 
lower Court states in para. 5 of his judg- 
ment as follows : 

“After ihe case was re-opened, the parties 
did not lead any evidence but only offered 
their arguments.” 

It was urged on. behalf of the plaintiif- 
respondent that this application for leave 
fo amend was rightly rejected as none of 
the points raised could have succeeded 
even cn the merits. Though this matter 
was argued we prefer not to express any 
opinion on the merits of the application 
as it is likely that the matter will be 
raised again. Of course we do not say or 
indicate that the appellants will be entitled 
to raise these questions hereafter. That 
is a matter which will have to be decided 
when and if it arises. All we say at the 
moment is that we can see no excus 
for the omission to raise these pleas, if 
relevant, at the- beginning of these pro- 
ceedings and that therefore there is no 
goai ground for interfering with the lower 
Court’s discretion in refusing amendment, 
There would be.no end to litigation if 
amendments were allowed in the manner 
asked for here. — 

» “That brings us to the next question 
which is more difficult, The contention 
of the appellants is that as the 2nd defen- 
dant was the prior purchaser he obtained 

*3) 51 B 516; 104 Ind, Oas. $; A IR 1927 Bom, 278; 
29 Bom. L R498 (F BX 5 00 2 
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priority and so is entitled to retain possess 
sion. According to them the ‘date of the 
2nd defendant’s purchase is the critical 
date and not the date of the charge. 
Therefore, they say that not even the 


‘charge cannot be enforced against them. 


Their learned Counsel relied ‘on s, 65° of 
the Civil P. O., and on Nanack Chand 
v, Teluckdya Koer (4), Kutti Chettiar V. 
Subramania Chettiar (5), Chinnaswami 
Padayachi v. Darmalinga Padayachi (6) 
a Nagendran Chettiar v. Lakshmi Ammal 

None of these help him. Thëy are all 
cases in which the contest was between 
prior and subsequent mortgagees and 
though the facts in each differed, the gist 
of the decisions can be summed up in the 
words of the head-notein Nanack Chand 
v. Teluckdya Koer (4): 

“In a suit for possession between two pur- 
chasers who had bought the same property at 
two several auction sales under decrees obtained 
on two several mortgage bonda, held that no ques- 
tion could arise as to which mortgage was prior 
in point of time, but that the real question to be 
decided was, which of the parties could prove a 
prior title to possession.” , is 

All that these cases do is to decide 
which of two contending parties is entitled 
to possession. Naturally it is- the one 
who first gets the mortgagor’s title. But 
they also decide that such a person gets 
no better rights than the mortgagor through 
whom he claims and so must still pay off 
the other encumbrances. All the decisions 
are agreed ihat the transferee from the 
ee must be given a chance to do 
that. f 

The principle is a simple one. ;À man is 
entitled to transfer his property as he 
pleases even though it has an encum- 
brance or charge upon it and the trans- 
feree, whoever he is, steps into the shoes 
of his transferor and becomes the owner 
of the property subject of course to ita 
encumbrances. If there is-a mortgage on 
it, he must redeem it, but the choice lies 
with him and not with the mortgagee. So 
also in the case of a charge, with this 
difference that in the case of 4 charge, 
the subsequent purchaser in good faith for 
value and without notice is not affected. - 

The plaintiff's learned Oounsel, on the 
other hand, argues that his client has 

(4) 5 O 285; 4 O L R 358. z 

(5) 32 M 485; 4 Ind. Oas, 1077; 19 M L J728. noO 

ING 56 M115; 189 Ind. Oas. 309; AI R 1932 Mad, 
566; 63M L J 394; (1992) MW N742; 36 LW 253; 
Ind, Rul. (1932) Mad. 660. : 

(7) £6 M 846; 144 Ind. Oas. 833; A IR 1933 Mad. 
583; 65 M L J 108; (1933) M W N 384; 6 RM9; 38 
L W 169 (FB). ; a En, Iaa 7 
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.priority and relies on Seetharamanuja- 
charyulu v. Venkatasubbaimma (8), Hemlata 
Debi.v. Bhowani Charan Roy (9) and Maina 
v. Nathu (10). These cases do not assist 
him either. The Madras case is a case 
‘about lis pendens and the other two rulings 
merely state that the plaintiff has a 
charge. With that of course we agree, 
but the point is that if he is a mere 
charge-holder or is subrogated to that 
position, then he cannot sue for posses- 
sion, and his only remedy is to enforce his 
charge in a suit brought for that purpose. 
That brings us to the next contention 
which is to the effect that if a charge exists 
‘at all, it can only be enforced in a suit 
properly framed for the purpose and not 
in a suit for possession. Therefore, accord- 
-ing to the appellants’ learned Oounsel, -the 
present suit must in any event be dise 
missed, 

The charge was created by the decree of 
the Bombay High Court on August 23 
“1929. The 2nd defendant purchased on 
January 5, 1931, and the plaintiff did not 
purchase till later, namely March 31, 1931, 
In the circumstances it is clear that so far 
as the right to possession is concerned. it 
lies with the 2nd defendant and his trang: 
feree, but so far as the question of charge 
is concerned, the’ plaintiff is entitled to’ it 
Bubject to questions about notice and good 
faith about which we say nothing in this 
‘case. This is the effect of the decisions in 
Venkata Lakshmamma v. Seetayya (11), 
Gobtada Chandra Pal v. Kailas Chandra 
Pal (12), Hem Ban v. Bihari Gir (13) and 
Ma Kin Kyaw v. R. C. Dey (14). 

It was also argued on the strength of 
Ahsan Hussain v. Maina (15), that since 
the charge was created by a decree, tke 
2nd and 3rd defendants will be bound by 
it whether they had notice or not. That 
however is a matter into which we need 
not enter here because, in our cpinion, 
the present suit must fail in any event, 
and therefore all these questions involving 
the liability of the 2nd and 3rd defendants, 
assuming there is a charge on ihe pro- 


(8) 54 M 132 (152); 127 Ind, Oas. 909; A I R 1930 
Mad, 824; 59M L J 485: (1930) M W N 625: 32 LW 
416; Ind. Rul, (1930) Mad. 1019. ' 

(9) 390 WN 725.. l 
- (10) 19 N.L J 2543 169. Ind. Cas. 169; 9 R N 307. 

(11) 43 M 784: 57 Ind. Cas. 764; A I R 1920 Mad, 
183;39 M L J 30; 11 L W 466; (1920) M W N 294; 
28 M L T 44 


(12) 45 O 530; 41 Ind. Cas. 73; AIR 1918 Cal. 705. 

(13) 28 A 582 AL J479; A W N 1905 188. 

(14) 4 R 96; 97 Ind. Oas. 243; A IR 1926 Rang. 183, 

(15) IL Ang Nag. 431; 172 Ind, Oas. 949; A I R 
1938 Nag. 129; 10 R N 364. Oe I 
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See s. 100 of the T. P. Act. 
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properly left for consideration .in such 
suit as the plaintiff may be advised to 
bring for the purpose of enforcing his 
charge. 

We are clear that the present suit 
cannot lie. The claim is for possession 
and mesne profits, but no charge-holder 
can sue for possession. Al] he ean do is 
to enforce his charges, that is to say, to 
mould his suit as far as possible along 
the lines of a suit ona simple mortgage, 
and ask for sale after giving the defendants 
in such a suit an opportunity to redeem, 
The right to 
possession resides in the appellants. Their 
prior purchase gives them priority so far as 
that is concerned. 

After the arguments had concluded and 
we had indicated our opinion, the learned 
Counsel for the plaintiff-respondent made 
strenuous efforts to obtain leave to amend 
his plaint. He made an oral application to 
that effect at the end of the day after we 
had concluded hearing arguments in 
another appeal, and then made a written 
application on the following day, We are 
unable to allow the amendment sought. 
It would convert the suit into one of a 
totally different character based not only 
on entirely different allegations but on 
allegations wholly inconsistent with the prec 
sent plaint. 

The suit as laid involves a complete 
negation of the appellants’ title: the am- 
endment sought would involve an admis- 
sion of their right to the property. More- 
over, ib would involve a fresh trial with 
fresh pleadings and fresh evidence. In 
these circumstances the amendment sought 
ought not to be allowed even if it 
were Otherwise permissible, which we doubt. 

Order 6, r. 17, of the Code of Civil P. O., 
restricts amendments to matters necessary 
for determining the real question in con- 
troversy between the parties, The real 
question in controversy here is whether 
the plaintiff has titl as .owner to the 
Property and not whether he should 
be allowed to enforce a charge, The ade 
dition of that. matter to the suit will not 
assist in determining whether the plaintiff 
has a title. But however that may be, we 
are clear that this is not a suitable case to 
allow the amendment sought. See Rame 


saran Mondal v. Mahabir Sahu (16) and 

(18) 6 Pat 323 (329) 100 Ind. Cas 56; AI R 1997 
PO 18; 54 IA 55; 25A L J 74; (1927) MW NG; 8 
PLT 98;38M LT 74,52 ML J 402; 310 WN 
oC 2LW 635; 450L7 313; 29 Bom. L R 786 
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Ma Shwe Mya.v.Maung Mo Hnaung (17). 
This is especially so as the plaintiff has 


throughout strenuously opposed the defen- ; 


dant’s tight to amend. 
It is possible, though we say nothing 
about that because the matter has not ye; 


been tried, that the amendments asked for - 


by the defendants will furnish a come 
plete answer to the new cause of action. 
In any case the defendants are clearly 
entitled to have the matter, including ‘their 
right to raice new defences to the new 
cause of action thus sought to be introe 


duced, tried: and that will involve what. 
in effect would ‘be a totally new trial.’ 


We are consequently unable to allow the 
amendment. l 
It was argued on behalf.of the appellants 


that the charge .cannot in any case be 


enforced in this case because-the appellants 
are bona fide purchasers for value without: 


notice, but that is‘an enquiry foreign ‘to this 
suit and is 4 matter more properly to be 
determined when and if the plaintiff sues to 
enforce his charge. We therefore refrain 
from comment cn.this portion of the discus- 
sion ‘before us. 
- It was argued, however, in this connection 
that the appellants have virtually consented 
to the amendment sought because on 
July 17, 1939, they filed an additional 
ground of appeal asking in the alternative 
to be allowed to redeem. But the appel- 
lants’ learned Counsel later dropped- that 
ground and said definitely that he opposed 
‘any attempt to enforce the charge in this 
suit, principally because the plaintiff would 
not allow them to amend their written 
Btatement and thus set up a case which 
according to the learned Counsel, would 
furnish an answer to any claim on the 
charge. 
It was then 
pldintiff-respondent that, however that may 
bein other’, cases, so far as this case was. 
concerned the defendants’ purchase was 
lis pendens and consequently cannot enure 
against his purchase which, though later in 
point of time,.was in pursuance of an 


eaglier decree wherein the property now in, 


a 


sult was distinctly comprised. : 

“He points out that the charge here was 
‘created by the decree itself and that the 
decree provided for. the .enforcement ‘of 
that charge in the execution of that- very 
decree and that it was not necessary to file a 
Separate suite Therefore according to him 


' (U7) 48°C 832° (836);°83 “Ind, Cas. 914; A IR 1999 


RO :249; 48.1.4 214;.4 U BR 30; (1991) M W N 996; 


30 M L T 28; 24Bom,.L R 682 (P 0), 
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the lis commenced at that point- of time, 
namely, when thè decreeeholder asked -for 
and obtained the right to enforce the 


-` charge because of the prior compromise; 


and’ at any rate when he asked to enforce 
it in execution, no one could purchase 
the. property and obtain a good title 
against any purchaser in execution of the 
Bombay decree till that decree’ Had been 
fully satisfied. l K 

The learned Counsel argues that, e, 52 
of the T. P. Act is not confined to suits 
but applies also to “other proceedings” 
and urges thet the application to have 
the agreement of compromise (in which 
the charge was agreed upon) incorporated 
into the decree, was such “other proceed- 
ing,” and that in any case the applica- 
tion in execution certainly falls w.thin 
the meaning of those words: He relies 
on Kattur v, Mammadissa (18); Rajya, 
Lakshmidevamma v, Subba Ram - (19), 
Bepin Krishna Ghose v. Byomkesh Deb (20), 
Krishnappa v., Shivappa (21), Seethara- 
manujanharyulu v, Venkatasubbamma (8) 
Ramdulari Kuer v. Upendranath Basu (22), 
Gharbhoya v. Deodatta Bihari Pragad (23), 
and Ahsan Hussain'v, Maina (15), Mb 

We do not think that the doctrine: of 
lis pendens applies to the facts of this 
case and need not examine these cases 
in detail because none of them ‘deals 
with facts like the present. The essence 
of the doctrine is that the property in 
quesiion ‘should form the subject-matter ‘of 
a dispute. ‘The property here was never 
the subject of a ‘contest nor. was the 
charge on it. The only dispute was about 
a sum- of money and the parties even- 
tually agreed upon a mode of satisfaction. 
That mode was never in contest and 
never in dispute, In the cases’ cited as 
for example Seetharamanujacharijulu v. 
Venkatasubbamma (8), the charge was 
asked for from the very beginning in the 
plaint itself. It- is essential -that this 
should be so:° Bhagwan Das v. Akbar 
Hussain Khan (24). In cases where there 
is no plaint the property must form the 


(18) 38 M 45); 20:Ind. Cas. 976; A I R1915 Mad. 
884; (1913) M W N 672;144 M LT 185. .° ~~ yee 
(19) A I R 1936) Mad. 84; 161 Ind. Oas, 421;. 43 L 
W 301; (1936) M WN216;8 R M 82: .` ae 
ð i one (1040); 84 Ind. Oas. 820; A IR 1925 
al. 395. . 
(21) 31 B.393; 9 Bom. L R530. °. | 
(22) 4 Pat. 619;90 Ind. Oas. 251; A I R 1995 Pat 
462;/6 P L T 483, i i 
(23) 1 L R-(1937) Nag. .452; 172 Ind. Oas, : 389; 
10 R N 204; A I R1937 Nag. 400. : ME 
(24) A I R.1936 Pat. 571; 165 Ind, Oas. 67; 3BR 
50; 9 R P182. — ae bs 3 
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subjectematter of the relief sought in the 
application which starts the contest; for 
example-applications for probate cr admini» 
stration etc. 

. We arë aware that the mere fact. that 
the defendant does not appear, or appears 
and admits the claim, does not destroy 
the lis because the fact of suing in itself 
initiftes a`: contest and starts the lis, 
How the matter ends has nothing to do 
with tte doctrine and that, in our opi- 
nion, ‘is as much the case under the 
amended section as it was under the 
old, We are clear then that there is no 
place for lis pendens here. 

That leaves the question of improve- 
ments for determination, The defendants 
claim to be reimbursed for improvements, 
That is also a matter which we do not 
intend to decide here because, as we hava 
said, the. plaintifi’s suit must fail. He- is 
a charge-holder pure and simple or rather 
is subrogated to that- position, and his 
only remedy against the defendant, whose 
purchase is prior in point of time, is to 
enforce that charge in such manner as 
the law allows. When we say the plaintiff 
is a charge-holder, of course we realise 
that the; charge was not made in his 
favour but in the circumstances ‘of the 
case he steps into the shces of the 
decree-hélder in ‘the Bombay euit so far 
as this -matter is concerned and is entitled 
to enforce “the-.chirge-in the same manner 
and to ‘the’ same extent as the decréé- 
holder himself would have been entitled 
to had the present defendants been joined 
as parties to, the proceedings in the Bom». 
bay High Court to enforce the charge, 
The present suit must, therefore, fail for 
a technical reason. Oonsequently the less 
we say about the merits the better, We 
are anxious not to prejudice one way or 
another the case of either side if and when 
a-properly framed sult is instituted. 

The result then is that the plaintiffs suit 
fails and must be dismissed. 

“That leaves outstanding the question of 
costs. The suit has failed on a technical 
ground which was not raised in the Courts 
below, If the objection now taken had 
been taken at the proper stage, all the 
time,.and money wasted on this-litigation 
could have been avoided. But it must 
be remembered that the plaintiff would 
in any: event have failed because he chose 
the wrong remedy. In the circumstances 
we think each party should bear its own 
coste throughout. 


8. Appeal allowed.. 
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ALLAHABAD HIGH COURT — 
Civil Revision No. 367 of 1939 
November 23, 1939 
RACBHPAL SINGH, J. 

: HARCHARAN DAS SOMPARKASH— 
PLAINTIFF — APPLICANT 


Versus 
JAI JAI RAM—Derenpanr 
—OpPosite Party 

‘Coniract— Wagering contract—Kachcha arhtiya and 
pukka arhtiya, positions of explained — Contract 
between pakka arhtiya and hts constituent providing 
that there should be no delivery butthat only difference 
should be paid, held wagering contract and void, 

The position of a kachkcha arhtiya is that he acts 
as an agent with personal liability on himself, so far 
asthe third party is concerned. His remuneration 
consists solely of commission and he is in no way 
interested in the profit or loss made by his consti- 
tuents on the contracts entered into by him on his 
constituents behalf. The position of .a pakka 
arhtiya is totally different. Where there is a con- 
tract between a pacca arhttya and a constituent, the 
pacca arhtiya is himself responsible to his constituent, 
The fact that he did or did not enter into acontract 
with a third party in pursuance of the order of his 


‘constituent makes no difference, For all practical 


purposes, the pacca arhtiya himself and his con- 
stituent.act as principal parties. In case ofa kachcha 
arhtiya if hedoes not enter into a contract with a 


third party in pursuance of the instructions given by 


his constituent then the order of the client remains 
unexecuted order, But a contract between a pacca 
arhtiya on one side and his constituent on the 
other is a contract between: them as principals 
and the pacca arhttya does not act, in such cases, as 
an.agent of his constituent. 
` [Case-law referred to.| a ti i 

A contract between a pacca arhtiya and his con- 


:gtituent provided that their should be no‘delivery but 


that*only difference should be paid by oné‘party to the 
other and that the constituent would have no right 
to enquire from the pacca arhtiya as‘ to whom he had 
to pay any losses in respect of the transaction in 
question : 

Held, that the contract was a wagering contract and 
could not be enforced. 107 Ind. Oas. 29 (1) and 139 
Ind, Cas, 881 (2:, relied on. 186 Ind. Cas. 511 (10), dis- 
tinguished. i 

O. R. from the order of the Judge, Small 
oi Court, Moradabad, dated March 9, 
1 8. ' T ' 


Mr. K. C. Mital, for the Applicant. 
Mr. S. N, Seth, for the Opposite Party. 


Order.— The plaintiff, a firm, instituted a 
suit against the defendant in Oourt of Small 
Oauses at Moradabad to recover a gum cf 
money. Tne defence was that the contract 
on the basis of.which the plaintiff sued was 


a wagering contract, This defence has been 


upheld by the learned Judge of the Court 
below and the suit has been dismissed, The 
plaintiff firm has come up in revision before 
this Court. The defendant firm carries on 
business as commission agents at Moradabad 


while the plaintiff firm are grain dealers ate 


Meerut. In February’and March 1934, the 


i s 
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defendant firni purchased grain from the 
plaintiff. In connection with those purchases 
the plaintiff: claimed to recover profits 
together with interest. ‘The important 
question which requires consideration in 
this case is whether. or not the contract 
set up by the plaintiff was a wagering 
contract, The rule laid d.wn by théir Lord- 
ships ofthe Privy Councilin Sukdeo Doss 
Ram Prasad v. Govind Dass Chaturbhuja 
` Dass & Co. (1), is thatthe mere fact that 
the contracts are highly speculative is 
insufficient in itself to render them void 
as- wagering contacts; to produce that 
result there must be proof that the cou» 
tracts were entered into upon.the terms that 
the performance of the contracts . should 
not be demanded but that : differences 
should only 
High Oourt in Ramdin Hazari Lal v. Mansa 
Ram. Murli, Dhar (2), held that. the true 
test in*cases of this type was whether or 
not the parties to the contract had agreed 
that there wasto be no delivery. If there 
was an agreement that there was to be 
no delivery then the contract would bea 
wagering one. -The question has to be 
decided with reference to the terms of the 
contract and the evidence produced in each 
particular case. If in. a case two parties 
enter into an agreement and it is mutually 
agreed that there is to be no delivery, then 
the .contract'is void under the provisions of 
B. 30, Contract Act. | 


L 


In cases of this kind the question sok 


importance is as to who are the, parties 


this description into two classes. 
class’ relates to cases in which contracts 
are made through the agency of kachcha 


arhttyas.. The other class of cases are. 


tbose in which the contracts are made with 


pukka arhtiyas, The position of a kachcha ` 


arhtiya is‘ that he acts as an agent with 
personal liability on himself, so far as the 
third party is concerned. His remuneration 
consists solely of commission and he is in 
no way interested in the profit or joss. made 
by his constituents on the contracts entered 
into by him on his constituent’s behalf; see 
Fakir Chand Lal Chand v.. Doolub.Govindji 
(3y at pp. 215 and 216, The position of a 
pakkaarhtiya is totally different, 
there is a contract between a pakka.arhiiya 
* (1) 26 A L J-484; 107 Ind. Cas. 29;-A IR 1928P 0 
30;.5: M 96; 551 A32; 47, O LJ 144; 54 ML J 130; 
30 Bom. L R238; 5 OWN 190; 27 L W 453;1 L T 40 


Mad. 138 (PO); | 
(2) 51 A 1027; 122 Ind. Oas, 881, A I R 1929 All, 890; 
(1929)-A L-J- 1140; Ind. Rul. (1930) AU. -337 - -- 


(3)7 Bom. LR 213, (215 and 216), | 


become payable. Our own 


> 
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and a constituent, the pakka arhtiya is him» - 
self responsible to:his constituent. The fact 
that he didcrdid not enterinto a contract - 
with a third party in pursuance of the order 
of his constituent makes no difference. For 
all practical purposes, the pakka arktiya hime 
self and his constituent act as principal 
parties,’ In case ofa kachcha arhtija if. 
he does not enter into a contract wifh a 
third . party in pursuance of the instructions 
given by his constitutent then the order of 
the client remains unexecuted order, But 
already stated, a contract between a pakka: 
arhtiya on one side and his constituent on: 
the other is a contract between them as 
principals and the pakka arhtiya does not 
act, in such cases, as an. agent of his 
constituent. In the case before me we have 
a contract between a pakka arhtiya on one 
side and his constituent, the defendant,. 
on the. other. There is no question of agency 
in such cases. If is true that in para, 1 of- 
the contract between the parties the plain-' 
tiffs style themselves as agent. But that 
does not make any difference because in the 
same paragraph it is stated that the plain- 
tifs are pakka arhtiyas, In para. 2°of~the 
agreement it is stated: Ni 
“Pakka-arhtiya ko akhtiyar ho ga ki woh sauda 
karane wale ke sauda ki bakat delivery mal kt 
chahe woh kahin se at ho, kar de, lekin sauda karne ' 
wale ko arhti se delivery mangne ka akhtiyar na 
hoga,” i i : i = o ! 
Then in para 4. it is stated: E i 
“Nafa ada karne ka, zimedar aur nuksan wasul 
karneka mustahag pakka arkti “hoga. Woh yeh 
batlane ka paband na hoga ki usne kis kis khas. 


s ; . admi konuksan ada kiya hat.” 
to the contract. I would divide cases-’of . nukdan ada kiy 


One: 


In Harnarayan Jodhraj v. Radhakisan: 
Chandrabhan, 75 Ind. Oas, 905 (4), it was 
laid down in a Nagpur case that relatione 
ship between pakka arhtiya and his cone 
stituent is not that of principal and agent 
but of principal and principal. InChhogmal 
v. Jainarayan Kanyia Lal, 20 Ind. Oas. 


. 882 (5), at p.-886 it was remarked: 


“There are in fact no parties to the selling con- 
tract but the client and .his arktiya who is the 
buyer. The arhtiya is not the disinterested broker. 
He is party to the contract... y : 

In Moti Chand v. Keshav Appaji (6), at 
p. 89 a Bench of two learned Judges of ` 


the Bombay High Court observed: - | 
The position of a pakka arhtiya differs in this _. 
respect from that of an ordinary commission agent: ', 
. all that could be said is that the .common. 
intention of the two contracting parties (è, es the | 
plaintiff and defendant) must be proved, s...” ` i 
Learned Counsel appearing “for the 
plaintiff-applicant “has very strongly* cone’ : 


(4) 75 Ind. Uas. 906; A I R 1923 Nag, 324, - , 

(5) 20 Ind. Oas. 882 (886); 15 Bom. L R 790. l 

(6) A IR 1920 Bom. 88 (89); 57 Ind. Oas, 129; 22 - 
Bom, LR 406. ~ 
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tended that the position of a pakka arhttya 
is that of an agent. One of the rulings 
on which he reliesis Tika Ramv. Daulat 
Ram .(7). From a perusal of that case it 
appears that it was held that pakka arhtiya 
while entitled to charge against his prin- 
cipal his expenses and entitled also to an 
indemnity against all losses resulting from 
carrying out his duty, is under an obligation 
to pay to his principal the amount due after 
the accounts have been settled. The terms 
ol the contract between the parties to that 
suit cannot ‘be ascertained from the 
judgment ‘and therefore it is difficult 
to hold that that ruling is against the 
defendant of the present. case. Learned 
Counsel for the applicant also relied on 
Bisheshar Dayal v. Jwala Prasad (8) and 
Bidhi Chand v. Kacchhu Mal (9). Those 
cages were cases in which the kachcha 
arhttya was acting as. agent and they can 
have no apptication to cases in which the. 
plaintiff and the defendant act as principals. 

The terms of the contract in the case 
before me clearly show that the plaintiff 
and the defendant were entering into 
a .contract‘as principals. The terms of 
the contract show that there was a mutual 
understanding that there was to be no 
delivery and that only differences would. 
be paid by one party to the other; 
Paragraph. 2 clearly provides, that the 
defendant ; will have no right to call for 
delivery. .Paragraph 4 of- tke Contract: 
“ provides that the defendant will have no right 


onal 


¢ 


his pakka afhtiya as to whom he had to pay. 
any losses in respect of the transaction ‘in 
question. The casein Bankey Lal Nanhey 
Lal v. Bhagirath Lal (10), is not applicable 
to the present case because in that 
case the agent was kachcha arhtiya and 
tħe plaintiff had been able to prove that 
hé” had paid losses on behalf of the 
defendant. In the case before me there 
was an express agreement between tke 
Parties that the defendant would not be 
able to claim to know whether there had 
been any losses or to whom they had 
been “paid. After a consideration of all 
the circumstances of tte case I agree withe 
the view taken by the Court below that the 
contract between the parties was a wager- 


(7) AI R1924 ‘All, 530; £0 Ind, Oas. 661; 46 A 465; 
29 A LJ 591 : : 


(8) 36 A 426; 25 Ind. Oas. 415; AI R 1914 All, 321; 
12 A L J 817. 


wl) 45 A 503; 73 Ind. Cas, 477; A I R 1923 All. 


(10) (1930) A L J 1073; 186-Ind. Oas. 511; A I R 1940 
All. 95; 12 R'A 399 °° °° | 


whatsoever'gyèn to inquire from the plaintiff. 
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ing contract which the plaintiff cannot 
enforce in view of the provision of s. 30, 
Contract Act. I. hold that there was no 
intention to give delivery and the parties 
mutually agreed to pay the differences only. 
The result therefore is that the applica: 
tión stands dismissed with costs, 


D. Application dismissed, 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT `^ 
Oivil Revision No, 141 of 1939 
January 26,1910. 
MIR Asman, J. i 


= 


MOHAMMAD NAZIF ABDUL KARIM— 
— PLAINTIFF —PRTITIONER ; 


Versus 

Firm MUSHTAQ MAL KHEM SINGH 

AND OTdERS— DeFeNDiNTs—RasponpENTs. 

Civil Procedure Code (Act V of 1908), O. XXXIII i 
r. 9—Application to sue in forma pauperis—Court, if 
can see whether petitioner has cause of action— 
Person acting for somebody else cannot be allowed to 
si kt i 

n an application to sue informa pauperis the 
Court is entitled to see whether the Sean has 
any cause of action and if it is found that the peti- 
tioner is in fact acting for somebody else the Court 
is perfectly justified inholding that application was 
barred by O. XXXIII, r. 5, cl. (d), Civil P; O. Lf this 
were not the law, and such persons were allowed to 
proceed with their suits in forma pauperis, every ons 
who can afford to pay the court-fee, would put up 
some pauper to sue as his tranaferes and avoid paying 
duty. 50 Ind. Oas. 5£0 (1), followed 


« v 


- O.R. of an order of the Senior Sub- 


Judge, Mardan, dated February 15, 1939. 
Mr. L. Wazir Chand, for the Petitioner. 


Mr. L. Charanjit Lal, for Respondents 
Nos. Ito 5.. 


Order.—Respondents Nos, 1 to 5 owned 
money to respondent No. 6 who is a lawyer. 
Respondent No. 6 transferred his debt to 
the petitioner before me. The petitioner 
applied to the Oourt below under 
O. XXXIII, r. 1, Civil P. ©., for permission 
to sue in forma pauperis for the recovery 
of Rs. 3,864-9-3. Heimpleaded all the six 
respondents. The Senior Sub-Judge Mardan 
dismissed the petition onthe ground that 
the petitioner was a benamidar and had 
therefore no cause of action to sue. In 
other worde, he found that el. (dj of 
O. XXXIU, r. 5, Oivil P,O., was in his 
way. The plaintiff petitioner has come up’ 
on revision to this Oourt. The petitioner 
and his witnesses were examined under 
O. XXXIII, 7, 7, Civil P. O. | The petitioner 


admitted that he had been the tenant of 


. 
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respondent No. 6 (the transferor of the debt) 
for the last 10 years. In the application 


‘he had said that he had obtained the debt by 


oral agreement. In his examination in 


| Court however he alleged that he had pur- 


ee, 


“he was in trouble. 


chased it by means of a document.. He 
did nct produce the document, Again, he 
did not state in. his application the amount 


of money for which he had purchased the 
, debt. 


On the other hand, in his statement 
in Court he averred that he had paid 
Rs. 400 for it. He did not deny that res- 
pondent No, 6 used to finance him whenever 
In my opinion, these 
facts clearly show that the petitioner is a 
benamidar and respondent No. 6, who can 
afford to pay the stamp ‘duty, has put him 
up in order to avoid his liability under the 
fiscal law. In Charu Sia Dasi v. Haran 
Chandra 50 Ind. Cas. 520 (1) the Patna 
High Court has hèld that a benamidar of 


this. description is not entitled’ to, sue in 


forma pauperis. J agree with this proposi- 
tion. 


_ The learned Counsel who appeared for. 
‘the * petitioner -has-urged that:the question 


whether- the: petitioner was a benamidar 


“and .had»:therefore no cause of action did 
‘He contended that: 


not: arise- at this stage. 
it. would arise when: the. suit ig‘ tried on 
merits. According to him all- that the 


Courts had to see at ‘present was the. claim: 
put forward-in the petition. He pointed out- 


that according to the claim the petitioner 
Was the owner of the debt. He concluded 
that: the petitioner had therefore a cause’ of 
oction to sue, This:very point was -raised 
before their” Lordships of the Patna High 
Qourt in the rúling cited above and their 
answer was that under r. 7 of O: XXXIII, 
Civil P. O., the Court was perfectly justified 


in. enquiring “whether the application was 


barred under any of the provisions of r. 5, 
one of which is that the application should 
be dismissed: if there be no cause of action. 
I am in perfect agreement with the Patna 
High Court in this respect: The- Òourt. was 
entitled to see whether the petitioner had, 
any cause of action and:-if it were found 
tlfat the petitioner was in fact acting for 
son.ebody ‘else the Court 
juStified in holding that his application was 


barred by O.*XXXIII,r. 5, cl. (d), Civil P,- 


O. If this were not the law, and ‘such per- 


o 'ECDB were allowed to proceed’ with their suits 


in forma pauperis, evely one who Gan ‘afford 
to pay the court-fee, would put -up some 


pauper to sue as his transferee and avoid: 
‘Paying duty. 


“For the reasons given’. above, 
(1) 50 Ind. Cas, 526; A. I R 1919 Pat, 58, 


SUNDARAMMAL V. PALANIANDI MUDALI (MADR. ) 


“was perfectly. 


188 i 0 
I agree with the trial Court and dismiss this 


petition for revision .with costs. Pleader’s 
fee Rs, 10. ~ 
5, ; Petition dismissed. - 





MADRAS HIGH COURT 
Criminal Revision Case No, 656 and 
Petition No, 624 of 1938 
December 14, 1935 E . 
PANDRANG Row, J. 
SUNDARAMMAL—ParitionsR 
BETSAS | 
_PALANIANDI MUDALI—RgE;PoxpentT ` 
Criminal Procedure Code (Act V of 1898), s. 488— 
Reasonablé apprehension of physical ill-treatment, 
whether just ground ‘for wife’s refusal to live with 
husband—Husband's marrying second wife, if just 
ground, 
A wife isnot bound to return to her husband and 


“live with him if really she has reasonable-apprehen- 


sion of physical ill-treatment. Refusal of wifé>to 
accept a belated offer of her husband to take her back 
and maintain her, on the ground that she was afraid 
of further ill-treatment is sufficient or just ground 
when she has reasonabla apprehension of physical 
ill-treatment, 

The fact that the husband has married a second wife 
though not a just ground forthe first wife's refusal to 
live with him, is yet a factor to be taken into account 
in considering whether the offer is ally bona fide or 
not. 


Or. R. Case and P. to revise order of the 
Sub- Divisional Magistrate, | Ranipet, dated 


B.C. 


o 12;:1938. 


Mr. K. Chandrasekharan ar“ Mr. 
Seshachala Iyer, for the Petitioner, 
“Mr. K. Venkataraghavachariar, for the 
Publie Prosecutor, for the Crown, 
Mr. V. Hajagapar ae karian: for the Ren 
pondent.. A 


Order.—This is a petition arising G 
of an application for maintenance by a wife 
against her husband. The marriage is 
admitted and the maintenance is sought not 
only for the petitioner herself but also for 
her child aged about two yearəa The 
unfortunate feature of this. case is that 
while this child wasin the womb, the petie 
tioner had an attack of smalispox which 
left her more or less a physical wreck and 
made her completely blind with the result 
that she is absolutely helpless and unable. 
to earn anything by her own exertions, 
and indeed she requires assistance, even 
for ordinary purposes. The learned Magis- 
trate appears to have ignored altogether the 
claim of the child whose right to get main- 
tenance is not and- cannot -be denied, 
because.it isnot pretended that the counters 
petitioner ever gave ‘anything: for; the. 
maintenance of the child or that the child 
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was living with him. So far as the child 
is concerned, ib is obvious that the order 


of the Magistrate dismissing the petition’ 


entirely cannot be sustained. 

As regards the petitioner herself, she did 
give as a reason for her refusal to accept 
the belated offer of the counter-petitioner 
to take her back that she was afraid of 
further ill-treatment. The learned Magis- 
trate appears to have thought that this 
cannot be regarded asa valid ground for 
the refusal to accept the offer. He says: 
“To me this ground of her refusal appears 
as no valid ground.” This is obviously 
‘wrong because the ground would be 
certainly sufficient ground or as the section 
has it ‘just ground’ for the refusal. A wife 
is not bound to return toher husband and 
live with. him if really ‘she has reasonable 
apprehension of physical 11l-+treatment. 
Tne learned Magistrate's ‘final decision 
appears to have: been vitiated by- this 
wrong view of the law onthe subject of 
what constitutes a just ground for a wife’s 
refusa’ to live with: her husband. No 
doubt in one place’ he says vaguely that he 
does not find any neglect on the part of the 
counter petitioner, because the counter- 
petitioner’s mother begged for her daugh- 
ters’'s welfare, but that is not at all 
conclusive on the point. It may be that 
the actual begging was due either to actual 
want or to the belief in the efficacy of 
begging -as a cure for the blindness. But 
there can be-no doubt in this case that 
there was a neglect by-the counter: peti» 
tioner to maintam the petitioner for soma 
‘time past. The counter-petitioner has 
married a second wife and though this ‘is 
‘not'a Just ground for the -trst wife’s refusal 
to live with him, that is a factor, to be 
taken into account in considering whether 
the offer is really bona fide- or -note -On 
the whole, it seems to me as if the petitioner 
had established satisfactorily her claim to 
maintenance for herself and as regards 
the. claim on behalf of the “child, there is 
really no defence to'it. In the circumst- 
ances therefore the order of the Magistrate 
dismissing ‘the petition -is set aside. I am 
of Opinion ‘thata maintenance of Rs. 6 
a month tothe j} etitioner and Ks. 2 a month 
for her child would ‘be reasonable mainten- 
ance: and tonere wil! be an order directing 
‘the--counter-petitioner, the. respondent -in 
this Gourt, to pay maintenance: allowance 
at these rates tothe petitioner wita effect 
from the date of the order cf ‘thé Sub» 
Divisional Magistrate, 2,.e., August 12, 1938. 

D. --2 » Qrder set aside, -- 


Llgs—5 & 6 


High Uourt- ın the exercise of the 
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BHOPAL HIGH COURT 
Full Bench . 


May 1, 1910 
MouAMMAD AHMAD Kuan, C. J. 
P. O. BIRDI AND ALI AHMAD Kuan, JJ. 
Seth NATHU RAM— DRORREReHOLDER— 
APPELLANT 


versus 


Seth GOPAL DAS —OBJEOTOR— 
RESPONDENT 

Letters Patent (Bhopal), cls. 7, 8/1—Interpreta- 
tton—Cl. SJL is general and prevatls over provisions 
of Civti Procedure Code Act V of 1908)—Order of 
Single Judge passed on Original Side on objection 
under O. XX1, r. 58, Bhopal Civil Procedure Code 
(Act V of 1906), ia governed by cl. 7 and not by 
cl. &/1 and is not appealable under Letters Patent 
—Civil Procedure Code (Bhopal) (Act V of yay 
0. XXI, r. 58—Order. deciding claim under O, XXI, 
r. 58, whether ‘judgment’—Interpretation of Statutes 
—Two sections of same Act cannot be diametrically 
opposite—Duty of Court. 

In spite of the fact thats. 3 of the Bhopal Civil 
A . has excluded from its purview all 
special enactments providing otherwise, cl. 7 of 
the Letters Patent (Bhopal) is governed by the 
provisions of the Code owing to the fact that a 
saving clause has been added to it for this very 
purpose. (lause 8/1 of the Letters Patent is gene- 
ral and without any saving clause, Therefore, its 
provisions would prevail even inthe case of their 
being directly opposed to the orders of the Bhopal 
Oivil P. O., ın virtue of s. 3 of the said Ooda, 
What is actually meant by cl. &l isthat in all 
cases not falling within the purview-of cl. 7 an 
appeal from the judgment ofa Single Judge would 
lie to the High Court, [p. 36; col, 2.) ' 

. An-order passed by a Bingle Judge of the Bhopal 
original civil 
jurisdiction in the matter of a claim or an objec- 
tion under O. XXI, r. 8 of the Civil P. U., (Bhopal), 
is a ‘judgment’ and is primarily governed by. cl. 7 
and Rot by cl. fi, Letters Patent (Bhopal) and 
hence is not appealable under the Letters’ Patent, 


{p. 34; col. 2:) ` 


An order deciding a`claim under O. XXI, r. 58 
of-the Civil P; O., (tshopal) has the effect of finally 
disposing of that claim so far as the deciding 
forum: is concerned. The claimant either loses his 
case or wins 1t. ln any case the first stage of 
adjudication upon a legal claim is over. If - the 
same question is permitted to be agitated afresh 
by means of a regular suit it does not mean that 
the adjudication at the previous stage was either 


‘incomplete or defective in form. Hence a decision 


under O. XXI, r. 53 isa ‘judgment’ within the 
meaning of cl. 4 of the Letters . Patent. (Bhopal> 
104 lnd. Cas, 330 (5), not approved, 23 Ind, Uaa. 
367 (5), 186 Ind. Cas, 129 (4) and 8 Ind. Cas, 34 
(6), reterred to. |p. 36, col; L| - | i 
Two provisions of the same act’ can never’ ba 
intended to operate against esch other, In- one and 
the same enactment one section is not expected to 
be ‘diimetrically opposed to the other, However, 
uphappily woraed’ may a statute appapr, itis the 
duty of the Courts applying -the-same to -put the 
most reasonable interpretation on its provisions, s9 
far as the language 18 able to, bear, No Act could 
ever’ be intended to permit and forbideone and the 
same thing at the same time..|p. 36, cdls, 1 & 2,] 
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Order of Reference 


P. C. Birdi and A. A. Khan, JJ.— 
This is an appeal from the judgment 
of Single, Judge of this Court by Seth 
Nathu Ram, decree-holder, who had ap- 
plied: for the sale cof’ a house belong- 
ing to the judgment-debtor in execu- 
- tion of his decree, and Seth Gopal 
Dass had objected to such sale on the 
ground of his charge on the same house. 
The objection was allowed and the house 
was ordered to be gold’ subject to the ob- 
jector’s charge, The decree-holder pre- 
ferred this appeal which came up for 
hearing before this ,Division Bench and 
the successful objector, who is-respondent 
in this appeal, tock a preliminary ob- 
jection, and argued that the appeal was 
not. competent under cl. 7 or 8 of -the 
Letters Patent of the-Bhopal High Court 
read with O. XXI, ï. 58 (corresponding to 
T, 63 of British Indian Code) of the Civil 
P.O. Í T 
, The contention of the learned Coursel 
for the appellant is-tħat the order - under 
-appeal was a “judgment” within the mean- 
ing of cl, 8/1 of the Letters Patent and 
cl.7 was. not applicable to the present 
- case. Relevant» portion -of . cl. Sfl of 
Letters Patent of Bhopal High Oourt reads 
as follows :— ~~ * S 
“An appeal, shall lie to the High Oourt from 
every judgment of a Single Judge,. excepting a 
Judgment passed by the said Judge in the exercise 
_of the Revisional Oriminal Jurisdiction of the High 


‘ Court,” 
and the . part of cl. 7 of the above 
Letters Patent bearing on the point in 
: Issue is :— `v Na a 
“An appealshall lie tothe High Court from every 
decree passed by a Judge in the exercise of original 
Civil jurisdiction ofthe High Uourt, and except as 
otheiwise provided by any law for the time 
belung in force, from every order passed by such 


Juuge,. 

lu nas been ably argued with reference 
to tne above provisions. of the Leners 
Patent thatan order by a Single Judge 
passed in the exercise of original as weil 
as uppeilate civil Jjurisdiciion was made 
@Ppealable as a. judgment under cl. òjl. 
No exception has been made ın ci. 8/1 for 
6ny CoOulrary provision `of any law tor tne 
time being -in force as we find in cei, 7. 
The respondent contends, and not without 
. Teason, that twoclauses of the same law 
‘Cannot be contradictory to- eacn ‘ctuer. 
The scheme of tae Lettérs Pavent maxes it 
wbundanity clear that. cl. (- was intended 


for appeals-from decrees’and orders passed 4 


in the ex@rcisa of original jurisdiction, aud 


NATHU RAM. V. GOPAL DAB (BHOP.) 


‘tion ofc). 15 of the 


188 10 


later ôn added to allow 


cl, 8/1 was 


‘appeals from judgments of a Single Judge : 


passed on the appellate side of the High 
Court. The whole argument on this point 
is crystalised in one issue, that is to say, 
whether this appeal rightly falls under cl, 7 
or cl. &/l of the Letters Patent, and 
whether provisions of the Civil P.O, took 
precedence over the Letters Patent ? l 

There is a divergence of opinion on a 
Similar point arising out of the interpreta- 
Presidency High 
Courts and cl. 10 of the Provinciel High 
Courts in India. Madras rulings support 
the appellant’s contention while Calcutta, 
and Rangoon seem to favour the respon- 
dent’s arguments in this appeal. Refer- 
ence in this connection may be made with 
advantage to  Sabhapathi Chetti v. 
Narayanasami Chetti (1), Venugopal 
Mudali v. C. Venkatasubbiah Chetty 2) and 
Kaluram Marwari v. Matilal (3). It is 


‘important to note that in British India all 


Letters Patent appeals on the civil side 
are governed by cis. 15 or 10 as mentioned 


“above, while in our Letters Patent- there 


are separate cls, (7 and &1) for civil 
appeals from original and appellate sides 
of the High Court.. Broadly speaking pro- 
visions of any general law are not appli- 
cable to particular cases for which any 
Special law has been enacted. In thelight 
of these remarks the respondent's argu- 
ment must prevail, and provisions of cì. 7 
which have been specially enacted for 
appeals from decrees or order passed in the 
exercise of original jurisdiction cannot be 
set at naught by general provision of cl, 8/1. 
Reading both cls.7 and 8/1) together we 
ere inclined to hold, that cl. 7 governed 
appeals from decrees and | orders on the 
original side and cl. &/1 applied to appeals 
from judgments on the appellate side of the 
High Uourt. If we hold otherwise, we have 
to admit that provisions of both the 
clauses were contrary to each other. The 
point in issue contains legal importance, 
and in order that it may be definitely 
settled so taras this Oourtis concerned, 
wə refer it for the decision of the Full © 
Bench under cl. 9 of our Letters Patent in 
ing terms : : 
a Sea by a Single Judge of this Oourt 
in the exercise of the original civil _jurisdiction in 
the matter of a claim or an objection ‘under 
O. XX1, r, 58 of the Uivil P. O. (Bhopal), appealable 
under the Letters Patent ?” 


YoMa.5 li M L d 346, 
pfs M 1146; 28 Ind, Qas, 367; 17 M L T 208; (1915) 
W Nle 


” (8) 60 O 914; 147 Ipd, Oas, 359; AI R1933 Oal, 


715; 37 OW N64; 6 RO 316, 


1940 


. Messrs. Nasiruddin and Raghbar Dayal 
“for the Appellant. 


Moulvi Syed Mohammad, for the Respon- 
dent, 


Opinlon 


M.A. Khan, C. J.—The main difficulty 
in this case is the same as has been the 
causé of great diversity of opinion among 
the High Courts in British India. It is 
provided by O. XXI, r.58 (=r. 63 Indian) of 
the Civil P. C., that subject to the result 
of the suit, if any, the order shall be 
conclusive. An appeal against such an 
orderis expressly forbidden. The Letters 
Patent of the British Indian High Oourts, 
however, allow an appeal to the High Court 
from the judgment of a Single Judge whee 
ther passed inthe original or the appellate 
sides thereof, Tne question therefore 
arose whether in view of the clear prohi- 
bition contained in O. XXI, 1, 63 of Civil 
P.O, an appeallay to the High Oourt 
under the provisions of the Letters Patent 
from an order of a Single Judge sitting 
on the original side of the High Oourt 
allowing or disallowing a claim or an obe» 
jection in execution proceedings. The 
Oaleutta High Courtin Kaluram Marwari 
v. Matilal (3) answered this question in the 
negative. In that casethe learned Chief 
Justice discussed Madras and Rangoon 
authorities and held that the arguments in 
favour of the opposite view were not 
sufficiently convincing. In Venugopal 
Mudali v. C. Venkatatsubbiah Chetty (2) 
the learned Bench after a full discussion 
and following an earlier decision in Sabha 
pathi Chetti v. Narayanasami Chetti (') 
answered the question. in the afirmative 
as follows : 


“The reasoning by which it was held in Sabha- 
pathi Chetti v. Narayanasami Chetti (1), that the 
appeal granted by s. 15 of the Letters Patent was not 
intended to take away by s. 591 (=s 105) of the 
Civil P. O., applies also to the contention that by 
5. 283 (=O. XXI, r. 63) the said right of appeal is 
takenaway. That reasoning isthat ‘when the legis- 
lature has already given its attention toa particular 
subject and provided for it, it is reasonably presumed 
not to intend to alter that special provision by 8 
subsequent general enactment unless that intention 


is manifested in explicit language,’ and also that the - 


provisions of the Oivil P. O., referring to appeals are 
intended to apply to appeals from one Oourt to a higher 
Court and not from one Judge of the same Oourt to 
other Judges of that Court. The long standing prac- 
tice also has been to allow such appeals under the 
Letters Patent.” 

In the above passage the learned Bench 
has laid down two rules of great 


: importance, first relating to the interpreta- 
-> tion of statutes and second concerning the 
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applicability of the Civil P. O., to appeals 
within the High Court, These principles 
have been more fully enunciated quite 
recently by Niyogi, J., in a Full Bench 
case Madhukar Trimbaklal v. Shri Sati Goda 
wart Upasami (4). The learned Judge has 
drawn attention to the provisions of a. 4 
of the Civil P, O., which provides that the 
Qode does not affect any special jurisdic- 
tion or power conferred or any special 
form of procedure prescribed by or under 
any other law for the time being in force. 
Letters Patent is such a law as confers on 
the High Courts a special jurisdiction with 
regard to appeals from the judgment of a 
Single Judge, This section of the Gode 
gives validity to the provisions of the 
local Act within its own spbere, and in the 
case of inconsistency between the special 
law and the Oode the former aways 
prevails. On a careful consideration of 
this generally accepted principle of inter- 
pretation of statutes, there is hardly any 
room le{t for disagreeing with the learned 
view of the Fall Bench of Nagpur High 
Court in the above mentioned casa. 

Another objection against such appeals 
is that an order under O. XXI, r, 58 is not 
held by some High Courts to bea “judg- 
ment” within the meaning of cl. 15 of the 
Letters Patent. In Jamal Brothers & Co., 
Lid. v. Chip Moh & Co. 104 Ind, Gas 330 
(5) the Rangoon High Oourt held that an 
order dismissing & claim under O. XXI, 
tr 58 (1) of the Oivil P, O. was not a 
‘Sjudgment” within the meaning of cl. 13 of 
the Lettera Patent of the Rangvon High 
Court. Reasons for this view seem to be cone 
tained in a passage from Sir Arnold White, 
C. J?s judgment, cited with approval in 
the above case as follows: — 

“T agree that a decision which affects the merits of 
the question between the parties by determining 
some right or liability may rightly be held to bea 
‘judgment;’ and I think that an order which merely 
paves the way for the determination of the question. 
between the parties cannot be considered to be a 
‘judgment;’ nor can a mere formal order merely re- 
gulating the procedure in the suit, or one which is 
nothing more than a step towdrds obtaining a final 


adjudication. Jamal Brothers & Co., Ltd. v. Chip 
Moh & Co., 104 Ind. Oas. 330 (5)," 


Simply because there is a further right 
given to the unsuccessful party bo bring a 
suit, the order adjudicating upon the 
patties’ right under O. XXI, r. 98 is not 
considered a judgment. This view has. 
not been followed elsewhere, Madras has 


(4) A I R 1940 Nag. 39; 186 Ind, „Oase 129; 1940 
N LJ 37; 12R N1s3; I L R(1940)Nag. 141, - 

(5) 104 Ind. Oas, 330; AIR 192% Rang, 287; > 
R Jl; 6 Bur, L J162- © | eC 
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36 
clearly taken an opposite view holding that 
“an adjudication is a ‘judgment’ within 
the meaning of this clause, if its effect is 
to put an end to tke suit or proceedings 
Bo “far as the Court prcnouncing the same 
is concerned [T. V. T. Row v. M. K.F. V.A. 
Chettiar (6).} The true test of a judgment 
within the meaning of cl, 15 of the Letters 
Patent, as laid down in Madras rulings 
seems to be its effect of terminating the pro- 
‘ceedings in the Oourt making ‘that pro- 
nouncement, rather than its conclusivenees 
between the parties. With due deference 
‘to the learned Bench which decided the 
‘Rangoon case ‘mentioned above it may be 
noted-that‘an order deciding a claim under 
“O0. XXI, r, 58 -of 'the:Civil P. C, has 

-the*effeċt of-'finally disposing ‘of that claim 
‘so‘far as-the deciding forum was’concerned. 
“The ‘claimant: either loses his:case or wins 
‘it. In-any case the first stage of adjudica- 
“tion upon-‘a legal’claim ‘js: ‘over. If the 
‘game ~question -is permitted to'be agitated 
‘afresh “by ‘means -öf a‘regular suit it does 
not‘ mean that the “adjudication at the 
previous-stage was either incomplete or 
“défective ‘in form. “It ‘was:arrived’at by a 
‘competent :Court’ ‘after proper inquiry. ` It 
-was- meant.to operate as a decision ‘on 
thè- point at issue, léaving'it open to the 
` vanquished party ‘to filé a suit if so advised, 
‘Therefore’ the ‘Madras “view as propounded 
in ‘the. judgments ‘referred to “above is in 
“keeping ‘with the ‘spirit of procedure, and 
it'can “be safely laid~down that ‘a decision 
‘under O. XXI; r 58 wasa ‘judgment’ within 
‘the meaning of the relevant clause of the 
“Letters Patent. 

The ‘result ofthe above discussion.is that 
‘provisions of the Letters “Patent of ‘the 
High Courts. would prevail in the case 
of inconsibtency bétween them and .the 
‘Oivil P, O.,and that the word “judgment” 
‘used in. cl. 15 or'10;-as the-case may: be, fully 


‘cévered ail orders-made respecting claims - 


_or-objecticris preferred by any party in the 
Court-executing a decree. Now. coming 
.tto-the-interpretation*of’ cls, 7-and 98/1 -of 
“the ‘Letters -Patent of Bhopal High Gourt, 


“Lamin full agreement with the viéw that - 


. two provisions of the same act Can never be 
“intendéd to operate. against each other. 
“In cl. 7 an appeal is allowed from all decrees 

in the original side. But as regards orders 

passed -by a Single Judge sitting on the 

Original Bide of the High Court appeal is 

granted only subject- to the provisions of 

‘aby. law. fer/ ithe: time ‘being -in force. - It 
(6)'35 Mel; 8 Ind, Cas; 340; (1916)-M W N 697;8 

L T 453; 21M LJ, fe ater 


e 
@ , 
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means that any order made in the Original , 
Side of the High Oourt against which an 
appeal is forbidden under the Civil P. O., 
canno. be the subject of appeal under the 
Bhopal Letters Patent, This saving clause 
does does not appear in any Letters Patent 
of ‘British Indian Courts. Txerefore in 
spite of the fact that s. 3 of the Bhopal 
Oivil“P. O, has excluded from its purview 
all special enactments providing otherwise, 
el. 7 of ‘the Létrers ‘Patent is governed by 
the provisions of the Code owing to the 
fact that a saving clause has been added 


to it .fur this very purpose. Clause tl 
of the Létters Patent is general and 
-without any saving clause. Therefore 


its’ provisions would prevail even in the 
case of their being directly opposed to the 
orders of the Civil P. O., in virtue of s.3 
of the said Code. ' Now the question’ may 
arise, ashas actually cropped upin the 
case under reference whether an order 
‘which isnot appealable under cl.7 can 
"be subject of appeal in virtue of the 
“general provisions of cl. t/1. Reading both 
these clauses together we find that cl. 7 
‘allows an -appeal from original decrees, 
and from such Original Side orders~ as 
‘against which appeal is not -specifically 
forbiddea by’the Givil P. Os Olause ¢/l 
“makes ‘every judgment of a Single judge 
‘appealable, and appears in form to clearly 
-override the provisions ofcl. 7. In one 
and thesame enactment one section is'not 
“expected to ‘be diametrically opposed ‘to 
“the other. A general application of cl, 8/1 
would no doubt render the provisions of 
cl. 73 specially -with regard to- appeals from 
orders, merely ‘nugatory, which is against 
“the scheme -of a well considered Act of 
However unhappily ` worded 


asa 4 


“and forbid one and the same -thing at*the 
“same time. How could then the Letters 
, Patent be-read.as forbiding appeal.in one 
clause and allowing-the. same in another ? 
-What is actually ‘meant by cl. 8/1 is that 
~*in all cases not falling within the purview 
of cl. 7 an appeal from : the judgment -of a 
“< Single Judge would lie to the. High (our. 
‘In the present case-the appeal has arisen 

out of an order passed by a Single Judge 

sitting on the Original Side of the High 

Court, therefore it is primarily governed by 
“al. 7 and not by cl: öfl; Therefore [ would 
` answer this réference inthe négative. < 


1940 

P. C. Birdi and All Ahmad Khan. JJ. 
— We agree wiih thə opinion of the learned 
Chief J ustice. 


9. Reference answered accordingly. 





e CALCUTTA HIGH COURT 
Application in Suit No. 928 of 1935 
. June 5, 1939. l 
: PANCKRIDGE, J. 
PROMATHA NATH PRAMANIOK— 
DEFENDANT— APPLICANT 
versus 


NIRODE CHANDRA GHOSE—PLtaintirF 


— RESPONDENT 

Income Tax Act (XI of 1922), s. §4—S. 54, object 
of—Joint assessee—If can use certified copy of 
assessment orderio detriment of his co-assessee tn con- 
tentious proceedings between them—Evidence Act (I of 
1872), 98.74, 76, 77 — Certified copies of assessment 
one, if fall under s. 74—-Their admissibility in evi- 

ence, 

The purpose of s. 54, Inscome Tax Act is clearly 
to securethat assessees shall not be deterred from 
making a frank statement of their income and finan- 
cial position generally by the fear that the informa- 
tion which they supply to the Department will there- 
after be disclosed to other persons, who may use it to 
the detriment of the assessees. 

Tt may be that in the case ofa sole assesses there is 
no objection to his using certified copy of assessment 
order as evidence in legal proceedings if there are no 
othr objections toite admissibility. It may be said 
that the provision that an assessment order shall be 
treated as confidential is a privilege which an assessee 
may waive if hethinks fit to doso. However, it would 
be a startling thing if a joint assesses were to be per- 
mitted to use the copy of such an order to the detri- 
ment of his co-assessee in contentious proceedings 
between them. 

An assessment order is a public document within 
the meaning of s. 74, Evi. Act. There is no provision 
under the Income Tax Act which gives an assessee 
aright to inspect the records of the Income-tax 
Department. Therefore, the assessment order does 
not fall within the ambit of s.~ 76 and it follows that 
if the assessee has no right to inspect it, he has no 
right todemanda certified copy of it under the 
section. Accordingly, such copies are not under 
5. 77 certified copies which may be produced in proof 
of the contents of public documents or parts of the 
-public documents of which they purports to be copies, 
$4 Ind. Oas, 487 (1) and 137 Ind. Oae. 381 (2), relied 
on. 


Messrs. S. N. Banerjee (Sr.), S. N, Baner- 
jee (Jr.) and D. N. Sinha, for the Applicant, 


Messrs. P. C. Ghose, and B. N. Dutt Roy, 
for the Respondent. 


Judgment, — This is an application to 
vary or set aside a Special Report made by 
Mr. S. O. Ghose acting as Special Referee 
under a.decree made. by me on Febru- 
ary 10, 1938. The suit was instituted by 
two persons of the name : Pramanick ‘against 
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the defendant on the allegation that he 
was the manager of a business which 
traded under the style of Kali Krishna 


Pramanick and of which the plainte 
iffs were the owners. On this basis, 
the plaintiffs claimed an account on 


the footing of wilful default. Alternae 
tively the plaintiffs alleged that the 
defendant was a partner in the firm of 
Kali Krishna’ Pramanick, his share being 
six annas, the remaining ten annas being 
the property of the plaintiffs. On this 
basis they sued for partnership accounts. 
In his written statement, the defendant 
denied that he was a servant of the plaint- 
iffs, and alleged that he was a partner in 
the firm of Kali Krishna Pramanick, his 
shares in the partnership being eight annas 
while the remaining eight. annas belonged 
to the-plaintiffs jointly. When the suit 
was heard the plaintiffs abandoned the 
Contention that the defendant was an 
employee of the firm, and accordingly the 
main issue between the parties was whe- 
ther the defendant owned eight annas 


‘share in the firm or a six anDas share. 


The order for reference isin the following 
terms: 

“The Special Reference is directed: (a) to enquire 
whether the ‘share of the defendant in the partner- 
ship was increased to eight annas as pleaded in 
para, 5 ot the written: statement, and (b) also 
to take account of all dealings and transactions in 
respect of the partnership from December 5, 1919 
apto May 14, 1934," 

When tbe Special Referee had entered 
upon the reference, and while he was 
dealing with the question of the extent of 
the defendant's share in the partnership, 
the defendant's Counsel sought to tender 
certified copies of certain documents which 
he had obtained from the Income- tax 
Department, The plaintifs objected that 
these documents were inadmissible in evi- 
dence, and at their request the Special 
Referee has made a special report, in 
which after setting out the circumstances 
of the case, he has come tothe provisional 
conclusion that the certified copies of certain 
income-tax assessment orders are admissi- 
ble, There was also an attempt to tender 
the order sheet of the Income-tax Officer 
who dealt with the assessment, but the cone 
tention that this certified copy is admissi- 
ble is now not pressed, The assessment 
orders which have been tendered purport 
to show that the partners in the firm of 
Kali Krishna Pramanick fore the year of 
assesement 1934-35 were Kali Krishna 
Pramanick, thatds to say. the two plaintiffs 
to the extent of ten .annas,. ané the. defen 
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dant to the extent of six annas. Thereafter 
upto the year of assessment 1934-35 the 
plaintiffs are shown as owning eight annas 
and the defendant as owning the remain- 
ing eight annas. I should add that the 

Im is an unregistered firm. 

The plaintiffs seek to exclude these 
certified copies of the assessment orders 
on the ground that they fall within the 
Sccpe of s. 54, Income Tax Act, of 1922, 
There is no doubt that the original asseas- 
ment orders are within the scope of the 
section, which enacts that all particulars 
contained (inter alia) in any record of 
any assessment proceeding shall be treated 
as confidential, and that notwithstanding 
anything contained in the Evi, Act, 
no Court shall, save as provided by the 
Income Tax Act be entitled to require 
any public servant to produce before it 
any such return, account, document or 
record or any part of such ‘record, or to 
give evidence before it in respect thereof, 
Subs. 2 of s, 54 imposes a heavy penalty 
on a public servant who discloses such 
particulars. The purpose of the section is 
clearly to secure that assessees shall not be 
deterred from making a frank statement 
of their income and financial position gener- 
ally by the fear that the information 
which they supply to the Department will 
thereafter be. disclosed to other persons, 
who may. use it to the detriment of the 
assessees. ; 

I apprehend that by describin g the parti- 
culars contained in an assessment order 
as confidential what is meant is that the 
Department may not disclose such Darti- 
Culars save with the express consent of 
the assessee. Under the Income-tax 
Manual an assessee is entitled to one copy 
of an assessment order free of charge, and 
apparently to further copies if he is pre- 
pared io pay for them. The object of that 
provision of the Manual is, apparently, to 
enable assessees who contemplate appeal- 
ing to the Assistant Commissioner or the 
Commissioner of Income-tax, to prepare the 
relevant materials which they may desire 
te lay before those officers. It may be 
that in the case of a gole assessee there 
i®no objection to his using the copy so 
obtained as evidence in legal proceedings 
if there are no other objections to its admis- 
sibility. If may reasonably be said that 
the provision that an assesamert order 
Shall be treated as confidential js a pri- 
vilege which an assesses may waive if 
che thinks fit, to do so, However, it would be 
a startling thing if A Joint-ascessee were 
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to be permitted to use the copy of such 
an order to the detriment of his co-assessee 
in contentious proceedings between them. 
If s , person who has been assessed to 
income:tax can object to the materials in 
the possession of the Incomestax Depart- 
ment being disclosed, it is surely a matter 
of indifference whether the person ewho 
desires to make them public is a co-assessee 
or a stranger, 

Tke learned Special Referee has referred 
to three cases, two decided by the Rangoon 
High Court, and one decided by the Bom- 
bay High Court, in which certified copies 
of assessment orders have been held _ to 
be inadmissible. Certainly in the Ran- 
goon cases the certified copies had by some 
means or other been obtained by a third 
party who sought to use them against the 
assessee, and I think that the same observa- 
tion is true of the Bombay decision. I need 
only mention two of the cases specifically 
namely the Rangoon decision in Anwar Ali 
V. Tofazal Ahmed (1) and the Bombay 
decision, which is a decision of an Appellate 
Bench sitting in appeal from the original 
side, in Devidatt Ramniranjan Das vy, 
Shriram Narain Das (2). It is not necessary 
to hold comprehensively that in all cases 
where an original document is .confidential, 
a certified copy is inadmissible, but it is 
sufficient to say that, in my opinion, in 
the circumstances of the present case the 
documents do not fal! within the sections 
of the Evi. Act, which deal with certifie 
ed copies. 

Iam willing to consider that an assess- 
ment order is a public document within 
the meaning of s. 74, Evi. Act, since it is 
among the class of documents forming the 
acis or records of the acts of pu blic officers, 
legislative, judicial or executive of British 
India, but, in my opinion, because a 
document isa public document it cannot 
be inferred that it is one to which the 
public ‘or specified members of the public 
have a right of access. Under s.: 76 every 
public officer having the custody of 
a public document which any person has 
the right to inspect, shall give that person 
on demand copy, of it on payment of the 
legal fee therefor together with a certificate 
of its correctness. There is no provision 
under the Income Tax Act which gives an 
assessee a right to inspect the records of 
the Income tax Department. It is true 


(1) 2 R 391; 84 Ind, Oas, 487; A IR 1925 Rang, 
84 


(3)}56-B 394; 4137 Ind. Oas, 381; A I R 1932Bom. 
991; 34 Bom, L R 236; Ind, Rul, (1939) Bom, 245, 
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that under the instructions in the Manual 
he can obtain a copy of the assessment 
order althongh nothing is said as to such 


copy being certified. As the Special Re- 


feree himself points out the Departmental 
instructions in the Income-tax Manual 
have of themselves no statutory authority 
and even assuming this particular instruc- 
tion to be legally unobjectionable it does 
not purport to give the assessee a right 


te inspect the original assessment order: 


and compare with the copy.- Therefore, 
the assessment order does not, in my 
opinion, fall within the ambit of 5.76 and 
it follows that if the assessee Las no right 
to inspect it, he has no right to demand a 
certified copy of it under the section. 
Accordingly, the docaments which it has 
been sought to tender in this case are 
not under s. 77 certified ccpies which 
may be producedin proof of the exntents 
of public documents or parts of the 
public documents cf which they purport 
to be copies. In my opinion, both on the 
ground of principle and on the technical 
grounds | have elaborated, copies of the 
Varlous assessment orders which it was 
sought to put in evidence, are inadmissible 
and ough to be rejected. I accordingly 
discharge the special report of the learned 
Special Referee who will proceed with the 
reference, but exclude from his considera- 
tion the copies which in terms of the 
report he was proposing to admit. The 


defendant musi pay the costs of these 
proceedings, 
8. Report discharged. 
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WOoRTAND MANOHAR LALL, JJ. 
RAMESHWAR NATH . 
—DBEFENDANT— APPELLANT 

VETSUS 
NARAMDESHWAR PRASAD 


Appeal 


NARAIN SINGH AND ANOTARR— PLAINTIFFS 


—RESPONDENTS 

Mortgage—Construction—Usu fructuary —Mortgagee 
to appropriate entire “produce" — Premium obtained 
by settlement of land, if. produce—Settlement by mort- 
gagee of raiyati lands— Whether binding on mortgagor 
(IV of 1682, s. 76— 
ail WA executed before Act — Principle of s. 76, i} 
applies. 

Where a passage in a deed of gartpeshgi mortga 
is that the mortgagee is to D Gagak year a iter 
year the balance amounting to Rs. 562 besides the entire 
produce which he may have in excess as profit in lieu 
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of interest,” the premium which the the mortgages 
obtains by the settlement of the bakaskt lands which 
are the subject-matter of the garipeshgi, isnot the pro- 
duce of the land. Themeaning of the word ‘produce’ 
in the deed is that which would ordinarily be placed 
upon it, that is, the produce of cultivation. It is there- 
fore quite clear that insuch a case mortgagor 
would bs entitled to have the amount received on 
account of the settlement cet off in the account against 


im. 

The right of thetenant cannot be determined by a 
contract between the mortgagor and the mortgagee, 
but is to be determined by the rule, of law. Hence 
unless there is a provision in a zarpeshgé lease, res- 
tricting the power of the egarpeshgidar as regards 
the settlement of raiyati lands, the latter is, inthe 
ordinary course of management, entitled to settle 
raiyati lands with tenants, and such settlement will 
be binding on the proprietor. Where thesa tenants are 
occupancy ratyats, their right to remain on the land 
willcontinue in spite of the mortgagor going into 
possession, and ths tenant’s possession or right to 
possession does not come to an end at the time the 
mortgagor comes back into possession. 97 Ind, Oas. 
494 (1), relied on. 

Where the mortgage is executed beforethe T. P. 
Act, although s. 76 does not apply in terms to fhe 
mortgage yet the principle there laid down applies. 
80 Ind. Cas, 1019 (2), relied on. 


A. trom a decision of the Subordinate 
Judge, of Ohapra, dated January 30, 
937. 


Dr. D. N. Mitter and Mr. J. N, Sahai, 
for the Appellant. 

Messrs, Gendhari Prasad Singh and Lal 
Narain Sinha, for the Respondents. 


Wort, J.—This is an appeal by the 
mortgagee defendant in an action for 
redemption, The only question that arises, 
thera being no doubt as to the right of 
the plaintiffs to the return of the zarpeshgs 
deed, is that of accounting, The zarpeshgi 
dates back to the yesr 1872 and was fora 
sum of Re, 8,325, The rental ofthe property 
was estimated to be about 682. The mort- 
gagee was to pay, according to the terms of 
the zarpeshgi Govt. revenue amounting to 
Re. 120, and was to appropriate the balance 
Rs, 562, “besides the entire produce which 
he may have in excess of the proit in 
lieu of interest on the said peshgi money 
and remuneration for the thika;’’ I am 
quoting for the document itself (Ex, H). 
Therefore until the mortgagor was prepared 
to pay the principal, subject to any questitn 
of account, the zarpeshgidar was entitled, to 
Temain in possession. 

Now, in taking the account the learned 
Judge in the Court below has come to the 
conclusion that the zarpeshgidar had settled 
certain bekasht lands and had realized a 
premium of Rs. 1,299 for such settlement, 
but that he should have received “an 
additional Rs. 1,911, that is te@say, instead 


“A0 a 
“of. obtaining the Rs, 1,299 he should have 
obtained Re. 3,210, and in taking the 
‘account ‘of ‘the monies due by the plain- 
tiff to the defendant. The Judge has made 
this allowance of Rs. 3,210. Incidentally I 
might state here that the learned Judge 
has. allowed the sum of Rs, 1,299 twice 
over. That of course will have to be 
eliminated: from .the account. In addition 
to--that:‘the- learned Judge has come to the 
conclusion. that-as regards the rent of these 
bakasht lands..settled by the mortgagee in 
possession another Re, 11 on the total area 
settled should have been obtained, The 
case of the mortgagor plaintiff was that 
the mortgagee should have obtained as 
rent something much.in excess of this 
‘amount. The learned Judge has in -the 
result’. come to the conclusion that the 
difference between the rental at which 
he: ought - to ‘have settled the. lands 
and- that which he in fact has settled 
them-at ‘is‘Rs. 1]: ‘Capitalized that by twenty 
the Judge has allowed Rs. 220° in the 
account; and jn addition to that. he has 
allowed’ Rs. 125, to the mortgagor for cess, 
which the mortgagor himself has paid 
between the years 1932 to 1935, . 

I propose to deal with the sum-of Rs, 220 
in the first instance. I should have thought 
that the maxim de minimis non. curat lex 
applies to the case although the learned 
-Advocate appearing -on behalf of- the 
-respondent contends that he can support 
the -Judgment by showing that the evidence 
would substantiate the claim -he made. 
That argument in my judgment cannot be 
accepted. It merely. amounts to this that 
the decision of the learned Judge in the 
Court below was wrong, and howa judgment 
can be supported by contending. that it 
is wrong I fail to see. In my judgment 
this. amount is so small, that it should 
not have been allowed in the account, Ib 
will-therefore be struck out accordingly. 

As regards Rs, 1,299, the question depends 
upon the construction of the document 
itself. The passageis: “appropriate year 
after. year the balance amounting to 
Rs, 562 besides the entire produce which 
hè may have in excess aS. profit in. lieu 
of interest.” In my judgment the argument 
of* Dr. Mitter, that the premium which he 
obtained by the settlement of these bakasht 
jands was the produce of:the land, cannot 
‘be supported. -It is quite clear that the 
meaning of the word ‘produce’ in.the deed 


itself. ia: that which. would ordinarily be - 


placed::upon it, that.is, the. produce of 
eultivation., It- istherefore quite; cléar: that 
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the mortgagor would be entitled-to have 
a 1,299 set-off in the account against 
im. 

The Rs. 1,911 is somewhat more difficult 
The argument put forward by Dr. Mitter 
was that-the settlement by him (the mort- 
gagee) would enure only until such a time as 
he went out of possession. As I understood 
the argument, the mortgagor when he*came 
into possession would be entiiled to eject 
the persons that the mortgagee had settled 
upon the lands. To put the argument in 
another form, the mortgagorshould minimise 
his damage that is, if he could turn these 
tenants out (although the rents and the 
premium obtained for the settlement were 
both low), he did not in fact and need not 
auffer any damage, because ejecting the 
tenants he could reesettle the lands with 
other tenants, That argument was met 
by the decision of Adami-and Kulwant 
Sahay, JJ., in Bhairo Nath Ray v. Shanke 
Pahan.:1>`. There Kulwant Sahay, J., in 
delivering the judgment: of- the Ocurt 
distinguished bakasht land by saying that 
such land is nothing more than ratyati 
land which had asa resnlt of- surrender 
or ‘abandonment come into. the possession 
of the landlord; and then came; to the 


following conclusion: 

“Unless there is a provision a zarpeshgi- lease, 
restricting the power of the zarpeshgidar as regards 
the settlement of- raiyatt+ lands, the letter is, in 
the ordinary course of management, entitled- fo 
settle raiyati lands with tenants,:and such -settle- 
ment will be binding on the proprietor.” 


I think it may be pointed out, as has 
been pointed out on many occasions, that 
the right of the tenant cannot be determin- 
ed by a contract between the mortgagor 
and the mortgages, but is to be determined 
by the rale, of law. If as in this case, 
(although there is no decision on the point) 


a 


these tenants are. occupancy ratyats, their ` 


Tight to remain on. the land will continue 
in spite of the mortgagor going into possess 
sion, and it must be held in my judge 
ment that the tenants’ possession or right 
to possession did not come to an end at 
the time the mortgagor came back into 
In my judgment, therefore, the 
point as regards Rs, 1,911 apart from the 
merits of the case,' which has not- been 
argued, is unsustainable, and the mortgagor 


‘was entitled to have the Rs. 1,911 taken 


into . account as between himself: and the 
defendant, 


The .question that, remains-is the ques- 


.1)8P L T 31; 97 Ind. Oas, 494; (1926) Pat. 298; 
K 1926,Pat, 605; 8 Pate 129 A 
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tion of cess.. That in my judgment is 
determined by the provision of s. 76 of 
the T. P., Act: 

“Tf the mortgagee fail to perform any of the duties 
imposed upon him by this section, he may, when 
accounts are taken in pursuance of a decree made 
under this chapter, be debited with the loss{if any) 
occasioned by such failure.” 

The first cl. (a) of s.76 provides: “He 
must manage the property asa person of 
ordinary prudence would manage it if it 
were hisown.” The principle of law there 
laid down by s. 76 applies in my judg- 
ment both to the case of Rs, 1,911 and to 
the question of cess, and as regards the 
question of cess.the matter is concluded 
by. the decision in Abid Husain Khan. v. 
Kaniz Fatima (2), In that case (as in this 
case) there was a usufructury mortgage of 
May 1869, prior to the passing of the 
T. P: Act in 1882, and their Lordships of 
the Judical Oc mmittee of the Privy Council 
held that 

‘fag the. mortgages did not provide otherwise the 
mortgagee was bound to pay the enhanced revenue 
and cesses as part of his duty to manage the pro- 
perty with prudence, and was not entitled to recover 
the payments. upon redemption.” 

Clause (e) of s. 76 of the T. P. Act 
reads: 

“He must.in the absence of a contract tothe contrary, 
out of the income of the property, pay the Govt. 
revenue, all other charges of a public nature and 
all rent accruing due in respect thereof.” 

Although, s: 76 does not apply in terms 
to the mortgage ia this case nor did it 
apply in terms, to that: in Abid, Husain's 
case (2), yet their. Lordships, applisd the 
principle there Jaid down and. made. this 
observation: 

“In British India a mortgages in possession of 
immovable property under a mortgage made before 
the T. P. Act of 1882 came into force was under the 
ordinary law then in force bound to manage itas 
a person with ordinary prudence would manage it 
if it were his own, and, unless there wasan agree- 
ment to the contrary with the mortgagor, he was 
bound to pay out of the incoms of the property 
the Govt. land revenue which might during hia 
possession be assessed upon it and such charges 
of a public nature as. might accrue due in respect 
of the property.” 

Their Lordships held that cess was one 
of these charges of public nature payable 
by the mortgagee. 

In the result the. mortgagor will be 
entitled, in the taking of the account, to 
set-off Rs.. 1.299, Re, 1.911 Rs, 125 and 
Rs. 66 for cutting- down trees with 
regard. to which I have heard no 


(2)51 1A 157; 80 Ind. Oas. 1019; A IR 1994PO 
103;10 O& A LR2QSl; 22 A LJ'284;34M LT 78 
19 L W703; 46 A 269; 270 O 72;11 O LJ 427; 
(1924) M W N 6575290 W N 214; R 5A (PO) 212: 
10 W N33(P 0). . 
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The decree is modified to 
the extent cf striking out Rs, 220 and 
Rs, 1,299 which have been charged twice 
over, ‘The appellant is entitled to propor 
tlonate ccsts of this ‘appeal. In working 
cut this prcportion Rs. 1,299 must not be 
taken into account because this amount 
could have been corrected by an applicas 
tion to the Judge in the Court below. 


Manohar Lall, J.—I agree 
D. Order accordingly, 


ie 


_., MADRAS HIGH COURT, 
Civil Miscellaneous Petition No. 2237 of 
1938 
5 T April 19, 1939 
EACS, U. J. AND PATANJALI Sastre 
HIS HOLINESS PERIA KOIL KELYI 
APPAN THIRUVENGADA RAMANUJA 
PEDDA JIYANGARLU VARLU— 
PRTITIONER 
PRATHIVADI BAJ 
BAYANKARAM 
VENKATAOHARLU anp OTHERS— 
ii Gus RESPONDENTS. . 
wil Procedure Code t V 
— Case relating to ee of re ae NA 
Temple in Chittoor District falls under 3. 109 (e 
Where the case relates to the form of aaf l t 
the Tirupathi Temple in Chittoor District it falle 
under s. 109, (e), Oivil P. O., as it relates to reli- 
gious rights and ceremonies at a temple of nati nal 
importance and the questions in issue are in the < 
selves. of great public.and private importance, = 


O. Misc. P. for leave to appeal to Hig 
aa ee against the judgment of 
igh Court in Appeals Nos, 464 5 
and 119 of 1926. > pion ae 


Messrs. T, M. Krishnaswami Ayyar, and V. 
N. Venkatataradachariar, for the Petitiorer, 


Dr. Ramaswamy Iyengar for Messrs. C. 5. 
Venkatachariar and C. Narasimhackariar, 
for the Respondents, 


Leach, C. J.— This is an application for 
a certificate permitting an uppeal to His 
Majesty in Council. The petitioner is the 
legal representative of the plaintiff wo 
died during the pendency of the appeal. 
The plaintiff was the head of an important 
mutt and as such had the right of conduce 
ting public worship at the Tirupathi temple 
in the Chittoor District. Both sides are’ 
agreed that the Tirupathi temple is the 
most important Vaishnavite temple in the 
whole of India and pilgrims in large num- 
bers visit it every yegr in order, to worship” 
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there. The VaisLnavite community is divid- 
ed into two sects, the Thengalais (Souther- 
ners) and Vadagalais (Northerners). It 1s 
also common ground that the adherents of 
each sect are counted by millions The suit 
was filed by tte plaintiff in order to estab- 
lish his right to conduct public worship 
at the temple according tothe Thengalal 
ritual. Before the recitation of the Tamil 
scriptures (Prabandam), mantras are sung. 
The mantras sung by the Thengalais are 
different from those sung by the Vadagae 
lais. After the recitation of the scriptures, 
mantras are again sung, Here also the 
mantras sung by the Thengalais differ from 
the mantras sung by the Vadagalais. There 
are other points of difference in the wor- 
ship, but it is unnecessary to pause to state 
them, The plaintiffs case was that the 
Tnengalai mantras should only be sang at 
the worship in this temple, The contesting 
respondents say that the Vadagalai sect 
has the right of singing ils own mantras at 
the same time as the Thengalai mantras 
are being sung. The trial Judge held that 
the plaintiff was right in his contention 
that only the Thengalai mantras should be 
sung before the recitation of the scriptures, 
but he considered that after the recitation 
of the scriptures the Vadagalais on certain 
oceasions. had the right of singing their 
mantras at the same time as the Thengalais 
sang theire, On appeal to this Court it was 
held that tbe trial Court was wrong in 
holding that the. Thengalai sect had the 
tight to have their mantras sung at the 
Commencement of the service. The Vadaga- 
lais had the same rights as the Thengalais 
both before and after the recitation of tha 
scriptures. 
The plaintiff valued the relief claimed in 
the plaint at Rs. 10,500 and in the appeal 
to this Oourt the relief was valed at a like 
amount. It is however obvious that no 
monetary value can be attached to the 
relief and the petitioner rests his case on 
the provisions of s, 109 (e), Civil P.O, It 
is said that the questions involved in the 
appeal are questions of great public and 
private importance, but the contesting res- 
pondents deny this, and maintain that on 
a previous occasion this Court refused leave 
and the Privy Coun-zil refused special leave 
to appeal. The case referred to by the learn- 
“ed Advocate for the contesting respondents 
is Venkata Varatha Thathachariar v. 
Ananthachgriar (1). An examination of the 
judgment there shows that the question in 
jssue, was «ntirely different. The questicn 
(1) 16 M 208; 3 M LJ 150; 6 Sar, 364 (PO), 
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was whether the Thengalais or the Vadaga- 
lais were entitled to an office in a certain 
temple. The decision therefore does not 
help the contesting respondents in any way. 
There can beno doubt that the form of 
ritual at the Tirupathi temple, is a matter 
of both public and private importance and 
consequently we are of opinion that the gase 
does fall within s. 109 (e), If there were 
any doubt, the doubt wonld be removed 
by the decision of the Privy Couneil ir 
Radhakrishna Iyer v. Swaminatha Iyer (2), 
where Lord Buckmaster in delivering the 
judgment of the Board said : 

“u.e It ig plain that there may be certain cases 
in which it is impossible to define in money value 
the exact character of the dispute; there are ques- 
tions, as for example, those relating to religious 
righta and ceremonies, to caste and family rights, 
or such matters as the reduction of the capital of 
companies as well as questions of wide public im- 
portance in which the subject-matter in dispute 
cannot be reduced into a actual terms of money. 
Sub-s, (c} of s. 109, Civil P. O. contemplates that 
such a state of things exists, andr. 3 of O. XLV 
regulates the procedure,” 

As this case relates to religious rights 
and ceremonies at-a temple of national im- 
portance and the questions in issue are in 
themselves of great public and private im- 
portance, the application will be granted 
on the usual conditions, Costs of the appli- 
cant will be made costs in the appeal, 


N. D. Application granted, 


(2) 44 M 293; 60 Ind. Oas 85; AI R1921 P O 
25; 48 I A 31; 19A LJ 161;40 ML J 229,13 L W 
321; (1921) M W N 112; 330 L J 277; 250W N 
630; 23 Bom, L R718; 29M L T 418 (P On 


CALCUTTA HIGH COURT 
Appeal No. 107 of 1937 
April 25, 1939 
B. K, Moxueesea, J 
ABDUL RASHID SHEIKH AND OTHERS— 
PLAINTIFFS— APPELLANTS E 


versus 
SACHIDANANDA RAJ AND OTHRRS-— 


RESPONDENTE 

Landlord and tenant—Permanent lease—Stipulation 
regarding transfer by lessee — Lessee to remain liable 
for rent till establishment of relationship of landlord 
and tenant between lessor and transferee of lessee— 
Transfer, when binding on landlord—Ctivil Procedure 
Oode (Act V of 1908, O. II, r. 2—Suit for injunction 
dismissed as plaintif was already dispossessed — Sub- 
sequent sutt for Khas possession on establishment of 
title, if barred. 

A stipulation may be inserted in a permanent 
lease providing for the fulfilment of certain conditions, 
without which a transfer by the lesses would not be 
binding on the landlord. Dinabandhu Roy v. W. C. 
Bonerjee (1) and 144 Ind, Oas. 764 5(2), ‘relied on. 
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Where a permanent lease contains a clause that in 
case of transfer by the lessee so long as the trans- 
feree does not establish the relationship of landlord 
and tenant with the lessor till then the lessee would 
remain liable for rent it does not provide for any- 
thing being done forthe transferee, before the trans- 
fer canbe recognized by thelandlord, and the 
relation of landlord and tenant as between the lessor 
and the transferee is established as soon as the 
document is executed and registered and the land- 
lord’s fees are paid, and when the conditions in the 
lease have been complied with the transfer must be 
rerardog as operative and binding on the land- 

ord. 

Where a previous suit brought by the plaintiffs 
for an injunction restraining the defendants from 
taking possession of certain property by evicting the 
plaintiff was diemissed on the ground that the plain- 
tifs were already dispossessed, a subsequent suit by 
the plaintiffs for khas posseesion on establishing their 
title is not barred under O. II, r. 2, Civil P. O., as 
although the cause of action that was put forward in 
the earlier suit was wrong yetthe provision of 
O. II, r.2,couldnot be invoked siace the relief 
claimed in subsequent suit could not be claimed on the 
cause of action which was the basis of the earlier 
suit, f 


A. from the appellate decree of the Dis- 
ce Judge, Burdwan, dated August 18, 
1936. 


“ Messrs. Gopendra Nath Das and Sambhu 
Nath Banerjee, for the Appellants. 


Messrs. Hemendra Chandra Sen and 
Khitish Chandra Ghatak, for the Respon- 
dents. 


Judgment.—This appeal is on behalf of 
the plaintifis and it arises out of a suit 
commenced by them to recover khas possess 
sion of the lands in suit on establishment 
of their title to the same as tenants under 
defendants Nos. 1 to 3, The facts lie 
within a small compass. The disputed lands 
which measure 5 bighas 3 cottas admittedly 
belong to defendants No, 1 tod as being 
withia their putni and darputnié tenures and 
they were originally held by them in khas, 
In April, 1925, they granted amokarari lease 
of 6 bighas and 3 coitas of land including 
the lands in suit to defendant No. 6, reserving 
a yearly rental of Rs. 13-7-0, Defendant 
No, 6 sold 1 bigha out of these lands to one 
Rustum and by three separate kobalas 
executed between 1925 to 1929, sold the 
balance of 5 bighas 3 cottas. which is the 
subject-matter of the present dispute to the 
plaintiffs. Rustum had a separate’ jama 
created in respect of his 1 bigha plot in 
the sherisia of the landlord for which an 
annual rent of Rs. 2 annab odd was paid 
by him separately, The plaintiffs did pay 
the landlords fees atthe time of their pur- 
chase and their names were recorded in 
the cadastral survey records. as tenants 
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under defendant Nos. 1 and 3 in respect of 
the lande in suit. Defendants Nos, 1 to 3 
however ignoriog the rights of the plaintiffs 
brought a suit for rent against defendant 
No. 6 claimiog rent for the suit lands and 
having obtained a decree in that suit put 
up the land to sale and purchased that 
themselves in December 19352. They took 
symbolical possession in 1934 and took 
away certain paddy crops grown by the 
plaintiffs. The plaintiffs thereupon in- 
stituted a suit for an injunction restraining 
these defendants from taking possession of 
the properties and in that suit the defen- 
dants gave out that they were possessing 
the lands through their bargadars, defen» 
dants Nos. 4 and 5. That suit was dismissed 
on the ground that as the plaintiffs were 
already dispossessed no suit for injunction 
would lie. Thereupon the present suit was 
instituted in June 1935 and the plaintifs 
claim khas possession of the lands in suit 
as well as mesne profits and damages. The 
Material defence was that defendant No. 6 
was an ordinary ticca tenant and did not 
acquire either mokarari or even occupancy 
right in the lands in suit under defendants 
Nos. 1 to3 ‘and that the plaintiffs were in 
the position of unrecognized transferees 
and were hence bound by the decree which 
defendants Nos. 1 to 3 obtained against 
defendants No. 6. Defendant No. 3 put 
forward an additional plea that he not being 
a party to the potta granted to defendant 
No. 6, defendant No, 6 or the present plain- 
tiffs were not tenants under him. 

‘The trial Court held on evidence that all 
the defendants including defendant No. 3 
were bound by the terms of the potta 
granted to defendant No.6 which created a 
permanent and transferable interest in 
favour of the latter and as the plaintiffs 
purchased the suit lands by a registered 
kobala and duly paid the landlords’ fees 
they became tenants since the date of their 
purchase and no question of recognition 
did arise. The decree which defendants 
Nos, 1 to 3 obtained against defendant No. 6 
was therefore not binding on the plaintiffs 
and they were not in avy way affected by 
the execution sale. On these findings, the 
trial Court decreed the plaintiffs suit. 
Defendant No.3 alone tcok an appeal to 
the lower Appellate Oourt against this 
decision, Although the main point taken‘ 
on behalf of defendant No.3 in the trial 
Court was that as he was a mijnor at the 


- time when the petta was executed he was 


not in any way bound by the same, yet thig® 
contention was not raised- on his behalf in 
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the appeal preferred by him. There were 
two other points raised before the lower 
Appellate Court on his behalf both of which 
found favour with the learned District 
Judge whoallowed the appeal and dismissed 
the plaintiffs’ suit, The first grcund upon 
which the District Judge allowed the appeal 
was, that there was an express covenant 
contained in the potta granted to defendant 
No. 6, which created the lease, to the effect 
that though the lessee would be at liberty 
to transfer his interest, yet he would 
remain liable for rent so long as the 
relationship of landlord and tenant was not 
established between the landlord and the 
transferee. It was held that under this 
covenant, which was valid. and enforceable, 
defendant No. 6 remained liable for rent 
as the plaintiffs. were not recognized as 
tenants by defendants Nos. 1 to 3 and 
consequently the rent decree against defen- 
dant No. 6 and the sale in execution thereof 
were binding on-the plaintiffs. The second 
ground accepted by the District Judge was 
thatthe previous suit for injunction com- 
menced by the plaintiffs against defendants 
Nos. 1 to 3 having been dismissed, the 
present suit was barred under O, 1I, r. 2, 
Civil. P. ©. The -propriety of both these 
grounds have been challenged before me 
by the learned Advccate wko appears for 
the plaintiffs-appellants. 

As regards the first point [ have-no doubt 
in my. mind that it is-quite possible to 
insert a stipulation in-a permanent lease 
providing for the fulfilment of certain con- 
ditions, without which a.transfer by the 
lessee would not be binding on the landlord. 
Thus there may be acovenant that the trans- 
feree should furnish security or that he 
should pay a mutation fee and unless these 
are done, tte transferor w.uld not be absulv- 
ed from his liability to pay rent and the 
landlord shall not recognize the transferee : 
vide Dinabandhu Roy v. W.C. Bonerjee (1) 
and Nabjan Sardar v. Neburali Molla (2). 
In the present case the clause of the potta 
Ex, 11 which is material for our present 
purpose and upon which reliance has been 
placed by ths District Judge runs as 


follows : 

““You will be entitled to possess and enjoy lands 
with great felicity down to your sons, grandsons and 
heirs and successors with rights of transfer of all 
‘sorts; in case oftransfer so long as the transferee does 
“ not establish the relationship of landlord and tenant 

with us till then you with your heirs and successora 
would remain ‘liable for rent.” 


‘es (1) 19 O 774. 


(2) 37 O, WN 272; 144 Ind, Oas. 764; A IR 1933 Oal 


506; 57, OL J. 387; 6-R.Q 15, | 
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This -clause does not provide for any- 
thing being done for the transferee, e. g., 
by wayof furnishing səcurity or paying 
any mutation fee before the transfer can 
be recognized by the landlord. It simply 
Says that so long as the relationship of 
landlord and tenant is not established 
between the lessor and the transferee, the 
transferor would not be exempted from his: 
liability to pay rent. In my opinion, the 
landlord wants to make it sure that the 
transferee has become in law liable to pay 
rent before he loses his hold on the old 
tenant and absolves him from his obligation 
to pay rent. In tha presant case as the 
lease is admitted to be a permanent one, 
the relation of landlord and tenant as 
between the lessor and the transferee is 
established as soon as the document is 
executed and registered and the landlords’ 
fees are paid, and in my opinion the con- 
ditions in the lease have been complied 
with and the transfer must be regarded 
as operative and.binding onthe landlord. 
The interpretation put upon the clause by 
the lower Appellate Court does not seem 
to me to be at all ` reasonable. If that 
construction is accepted, the lessor will not 
only be able to dictate any terms which 
he chooses to the transferee befure he 
accepts him as his tenant, but he will even 
be competent to refuse to grant him recog- 
nition without assigning any, reason whut- 
soever, and this. would clearly nullify the 
character of the lease asa permanent and 
transferable one and go against the whole 
tenor of the document. It is difficult to say 
why: this clause was at.all introduced, if the 
intention of the parties was to create a 
permanant lease. It-may be that the parties 
had no clear idea as regards the position - 
of the transferee under the law, but I am 
definitely of opinion that this clause did 
not lay down any further condition to be 
complied with by the transferee, than what 
ig necessary in law to make him a tenant 
of the lessor. But even if the construction 
that is put upon the clause by the lower 
Appellate Court is accepted I do not think 
it would help defendants Nos, 1 to 3 in the 
present case, There has admittedly been a 
transfer of a portion of the tenure to 
Rustum and this transfer has been recog- 
nized by the landlords who are realizing 
separate rents from Rustum in respect of 
the lands purchased by him. After this 
the landlord cannot certainly hold defen- 
dant No. 6 liable for the whole rent reserved 
by the potta. Ijthink the transfer which is 
contemplated by the potta is a transfer of 
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the entire tenancy and that as there has 
been a transfer cf a part of the lands 
already and the transferee has bean recog- 
nized as a tenant, the clause has lost its 
force altogether and cannot be invoked 
when the rest ofthe tenure issold. I hold 
therefore that on the first point the view 
taken by the lower Appellate Court is not 
right. 

I now come to the second point as to 
whether the plaintiffs’ suit is barred under 
the porvisions of O. II, r. 2, Civil P. O. 
Here also I think that the view taken by 
the District Judge cannot be sustained. 
This print, it may be stated at the outset, 
was definitely abandoned before the trial 
Judge. Be that as it may,- the records 
show that inthe previous suit the plaintiffs 
prayed for injunction on the footing that 
they were in possession of the lands in suit 
and that defendants Nos.1 tod as auction- 
purchasers were threatening to evict them. 
The suit failed on the ground that as the 
plaintifis were already dispossessed, their 


remedy -would be-to institute a suit for 


possession. This suit they have now institat- 
ed. I donot think that O, Il, r. 2 can in any 
way operate as a bar to the present suit. 
The cause of action on which the earlier 
suit was commenced ‘could not certainly 
enable the plaintiffs to pray for a wider and 
larger relief that what they actually claimed 
in that suit and there is no question here of 
seeking.to recover the balance which they 
could claim on -the earlier cause of action 
by any separate and independent proceed- 
ings, It may be that the cause of action 
that was put forward in the earlier suit was 
wrong but the provisions of O. I, r. 2, Civil 
P. O„ could not be invoked since the relief 
that is now claimed could not be claimed 
on the cause of action which was the basis 
of the earlier suit. It is not contended 
before me that any question of title was 
decided against the plaintfffs in tho earlier 
suit or that the present suit is barred by 
any rule of res judicata either actual or 
constructive. In these circumstances I am 
of opinion that the appeal must succeed on 
both the points, The judgment and the 
decree of the lower Appellate Oourt are set 
aside and those of the trial Court restored. 
The plaintiffs will get their costs against the 


-heirs‘of defendant-No. 3 in this Court-as 


also in the lower Appellate Court, the costs 
to come out of the estate left by defendant 
No. 3. They will get ccsts against all th 
detendants in the trial Court. 
a > < Appeal allowed.: 
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PATNA HIGH COURT 
Civil Revision No. 605 of 1939 
March 1x, 1940 
AGARWALA AND ROWLAND, JJ. 
f JHARI LAL GOPE AND OTHERS— 
DEFENDANTS — PRTITIONERS 
VETEUS 
RAMDHIKARI MISSIR — PLAINTIRE 
— OPPOSITE PARTY 

Decree—Execution—Preliminary decree appealed 
against—Meanwhile lower Court passing final decree 
—Appellate decree reversing preliminary decree— 
Final decree of lower Court, tf can be executed— 
Practice—Law giving two remedies—Person can 
avail of either of them. 

_ Where an appeal has been brought from the pre- 
liminary decree before the final decree has been 
passed, such appeal is competent and if the preli- 
minary decree be set aside, the final decree falls to 
the ground along with it, When a preliminary dec- 
ree is set aside, the final decree is superseded, whe- 
ther the appeal was brought before or after the 
passing ofthe final decree. That being eo, until 
a final decree in accordance with the appellate 
decree is passed there is no decree which can be exe- 
cuted. 

|Case-law’ relied on.) 

When the law gives a person two remedies he is 
entitled to avail himself of either of them unless 
they are inconsistent. 12 Ind. Oas., 664 (5), relied 
on, 

O. R, against an order of the Additional 
Subordinate Judge of Darbhanga, dated 
August 28, 1939. 


Mr. K.N. Moitra, for the Petitioners. 
Dr, -D, N. Mitter, Messrs. B. N., Rai, and 
K., K, Sinha, for the Opposile Party. 


Agarwala, J.—This isan application by 
some ofthe defendants to a suit for mesne 
profits. “The facts were that tne oppo-ite 
party as thicadar of Mauza Harpur Rewari 
instituted a suit for 416 dighas of land which 
he claimed to be the proprietor’s bakasht 
and for mesne profits for the years 1333 and 
1334 F'asli, alleging that the defenaanis had 
conspired to dispossess him. The claim 
for possession was subsequently abandoned 
and the suit tried purety as a suit for 
mesne profits, Oo April 3, 1929, a joint 
preliminary decree for mesne proits was 
passed against the defendants, Defendants 
Nos.1 tos and 29 appealed to this Oourt 
in First Appeal No. 117 of 1930. Some of 
other defendants amongst whom were the 
petitioners before us, preferred First Appeal 
no. 116 of 1930 against the preliminary 
decree. On the September 12, 1933, the 
High Court moditied the decree of the Court, 
below. The decree of this Court was in these 
terms :— . 

“Tt ig ordered and decreed that this -appeal be al- 


lowed in part and the decree of the Uourt below 
shall be varied to ths extent that a degree for mesn& 


profite shall be made in favour of the plaintiff for the 
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gen gih suit against each ot thedefendants or group 
of defendants who were admittedly in possession of 
lands and for the area over which they admit to be in 
possession in their written statements. Itis further 
ordered and decreed that in other respects the decree 
of the Court below shall be affirmed and the appeal 
shall be dismissed with costs in this Court, the appel- 
lants paying to the plaintiff respondent the full costs 
and alsoto the defendant respondent third party. It 
is also ordered and decreed that costs in the Court 
below so far as the defendants appellants and the 
plaintiff-respondent are concerned shall be propor- 
tionate to success, and the order for costs of the lower 
Court against those defendants who have not appeal- 
ed shall remain.” 

In the meanwhile the plaintiff had applied 
to the trial Court for ascertainment of 
mesne profits according to the original preli- 
minary decree of the Subordinate Judge, 
A final decree was drawn upon February 
10, 1932, in accordance with the Subordi- 
nate Judge’s original preliminary decree. 
The amount of mesne profits was escer- 
tained to be Rs. 16,000 and odd. Against 
this final decree there was an appeal by 
defendants Nos. 1 to 8 and 29, being First 
Appeal No. 67 of 1933, the memorandum 
of appeal cf which was presented to this 
Court on May 3, 1932, That appeal suc- 
ceeded. The High Court directed by its 
order dated August 24,1936, thatthe case 
should be remanded to the Oourt below fur 
the purpose of apportioning the liabilities 
of the then appellants, defendants Nos. 1 
to 8 and 29. In accordance with this direc- 
tion the Subordinate .Judge appcrlioned 
the liabilities of defendants Nos. 1 to 8 and 
29 by an order dated January 14, 1937. 
Thereafter the plaintiff applied for execu- 
tion of the entire final decree of February 
10, 1932. As against defendants Nos. 1 to 8 
and 29 he sought to recover the amount 
which had been found due from them by 
the Subordinate Judge after the remand 
by the High Oourt in First Appeal No, 6; of 

1933. As against the remaining defendants 
he sought to execute for the balance of the 
mesne profits. Some of the defendants then 
applied for amendment of the final decree 
of 1932 in accordance with the direction 
of the High Gourt in First Appeals Nos, 116 
and 117 of 1930. That application has 
been rejected. The first question which 
arises is with regard to the order of this 
Court in First Appeals Nos. 116 and 117 of 
1930. By its terms it was a direction to the 
learned Subordinate Judge to apportion the 
mesne profits which had been found due 
from the defendants against each 
of them or. each group of them in respect 
of the several areas of which they 
admitted that they were in possession 
“by their æritten statements. There is no 
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doubt that under O. XLI, r. 33, this Court as 
an Appellate Court had power to pass an 
appropriate order affecting the interests of 
defendants who were not appellants as 
well as of those who were appellants and 
there is nothing in the language of the 
decree which indicates that the Court did 
not intend to take this course. I am of 
opinion, therefore, that the Court did irtend 
to direct an apportionment not only ‘of 
the liabilities of the defendants-appellant 
but of all the defendants. The judgment 
of the Court proceeded on the ground that 
in the circumstances of the case a joint 
decree should not have been passed. That 
being in my Viewthe proper construction 
to place on the decree of this Cour; in 
the appeal against the preliminary decree 
the next question is what the effect of 
that decree is on the final decree prepared 
by the Subordinate Judge in 1932, 

In Telebaliv, Abdul Aziz (1), Sir George 
Rankin, O. J. presiding over a Full Bench 
of the Calcutta High Oourt said : 

“Where an appeal has been brough from the preli- 
minary decree, before the final decree has been passed, 
this Oourt has consistently held that such appeal is 


competent and that, if the preliminary decree be set 
aside, the final decree fells to the ground along with 
it.” 


Later on in the judgment he said, 

“I would add that when a preliminary decree is 
set aside, the final decreeis superseded, whether the 
appeal was brought before or after the passing of the 
final decree." 


That decision is in agreement with the 
View taken in this Oourt in Bibi Wahide 
unnissa v. Deep Narain Prasad (2), and in 
Wajthunnissa v. Banke Behari Singh (3), In 
that case the referring Judges were Das and 
Kulwanot Sahay, JJ. In the order of 
reference Kulwant Sahay, J., referred to a 
decision of Sharfuddir, J., ‘sitting singly 
in which that learned Judge held thata 
final decree passed during the pendency of 
a second appeal ceased to exist since the 
preliminary decree was meditied by the 
High Court and observed: “Ine ground 
work of the final decree haying been set 
aside the final decree became inetfectual.” 
The decision of Sharfuddin, J., was taken 
in appeal under tha Latters Patent. In the 
course of the judgment in the Letters 
Patent Appeal Sir Lawrence Jenkins said: 

“The decree of the High Court of January &, 1903 
though a preliminary decree, must be regard- 
ed as decisive of tne rights of the paities, notwith- 

(1) 57 U 1013; 123 Ind. Uas, 300; A I R 1929 Val, 


659; 34 O W N 66; 50 U Liu 568; Ind. Rul, (1930) Oal. 
305 (F B). 

(2) 1 P L J 406; 35 Ind. Oas. 873; 1 P LW 13; 20 
O W N1174; ATR 1916 Pat. 370 (F B). 

(3) 11 P L T 64; 12, Ind. Oas. 449; A I R 1930 Pas, 
177; Ind. Rul, (1930) Pat, 689. Í 
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standing the fact that there had been a prior final, 
decree andin the special circumstances of this case 


we have so to determine.” 

In the view of this Court and of the 
Calcutta High Court, therefore, the final 
decree passed by the learned Subordinate 
Judge in thiscase on February 10,1932, was 
superseded by the decree passed by this 
OCoust in the appeals from the preliminay 
decree. That being so, it seems to me 
that until a final decree in accordance 
with the appellate decree of this Oourt is 
passed there is no deczee which the plaine 
tiff can execute against the petitioners. 
It was argued, however, by Dr. Mitter on 
behalf of the plaintiff that this Court 
has in fact passed a final decree in First 
Appeal No. 67 of 1933. As I have already 
stated the appellants in that case were 
only defendants Nos. 1 to 8 and 29. As 
between the plaintiff and those defendants 
the decree of this Court in First Appeal 
No, 67 of 1933 has finally determined their 
Tights; but the defendants who were not 
parties to that appeal and who were satis- 
fied with the direction given by this Court 
in the appeals from the preliminary decree 
were entitled to refrain from appealing 
against a decree with which they were 
satisfied and to wait for the drawing up 
of a final decree.’ Ifthat decree had been 
passed, and had not followed the directions 
of this Court: so far as they were concerned, 
it would then have been necessary for them 
to determine whether they would challenge 
the final decree by appeal or not; but 
until such a decree comes into existence 
there was no occasion for them to appeal 
and, in my view, no decree against them 
capable of execution. ; 

. The Subordinate Judge will now proceed 
to draw up a final decree in accordance 
with the decision of this Oourt in First 
Appeals Nos, 116 and 117 of 1930. The 
application is allowed and the petitioners 
are entitled to their costs. We assess the 
hearing fee at three gold mohurs. 


< Rowland, J.—I agree. 


_ That an appeal from a preliminary 
decree is. maintainable and that its result 
18 to supersede the preliminary decree 
seems nowto be the concurrent view of 
all the High Courts in Iadia. I may refer 
in addition to the cases cited, to a Full 
Bench decisicn of the Allahabad High Court 
in Kanhaiya Lal v. Tirbeni Sahat (4), and 
decision which is to the same effect in 


-(4) 36 A532; 24 Ind. Oas. 827; 12 A L J 876; AIR 
1914 All, 380. ae ae a 
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Laksmi v. Maru Devi (5). In principle all 
these decisions seem to me to beentirely in 
comformity with the pronouncement of the 
Judicial Committee of the Privy Council 
in Jowad Bussain v. Gendan Singh (6). In 
this case the question before their Lorde 
ships was one of limitation, that is to eas, 
whether an application for a final decree 
must be made within three years of the 
date fixed in the preliminary decree for 
‘payment when there had been an appeal 
from the preliminary decree and their 
Lordships held that time would run from 
the final order dismissing the appeal from 
the preJiminary decree and their Lordships 
approved the observation of Banerji, J. in 
the case of Gajadhar Singh v. Kishan 
Jiwan Lal (7). 

“The essential condition tothe making of a final 
decree is the existence of a preliminary decree which 
has become conclusive between the parties. When 


an appeal has been preferred, it is the decree of 
the Appellate Court which is the final decree in the 


‘cause.” 


They alsoapproved of the summary of the 
position put by Tudball, J. : 
` “If an appeal is preferred, the final decree is the 
decree of the Appellate Court of final jurisdiction. 
When that decree is passed, it is that decree, and 
only that, which can be made final inthe cause 
between the parties.” 

The preliminary decree finally effected 
between the parties was thus the decree of 
this Court dated September 12, 1933, and 
that must be read in the light of O. XX, r.12, 
suber. (2) that where an inquiry is directed 
under cl. (b) or (c) a final decree in respect 
of the rent ormesne profits shall be passed 
in accordance with the result of such inqu:ry. 
In pursuance of the preliminary decree of 
this Court it was for the Court of first ine 
stance to make the inquiry and to pree 
pare the final decree in accordance with 
its results. ThusI do not find any sub- 
stance in the contention of Dr. Mitter that 
it was for this Court and not for the 
Subordinate Judge to pass the final decree 
for mesne profits in the suit as between the 
plaintiff and all the defendants, 

One other point was raised and that was 
that the petitioners before us had another 
remedy, that is to say, they could have 
appealed from the final decree and not 
having availed themselves of that remedy 
they ought not to be heard now to object 


(5) 37 M 29; 12 Ind. Oas. 664; 10 M L T 437; 21 M L 
J 1083 


(6) 6 Pat. 24; 98 Ind. Cas. 499; 24 A L J 765; AT 
R 1926 P C 93; (1926) M W N 591; 44 OL J 63,30 
W N 690: 24 LW 394;7PL T 57°; 310 WN £8 51 
M LJ .781; 28 Bom. L R 1395; 531 A 197 (P 0O). . 

(7) 39 A 641; 42 Ind. Oas, 9315A L J 734;AIR, 
1917 All. 163. l T. | oS ` 
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against its execution, A similar argument “framed by the Subordinate Judge, “The 
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was raised in a case to which | hayé-. suit was by an indorsee of a promissory 


already referred Laksmi v. Maru Devi (>), 
in which it was pointed out that: when 
the law gives a person two remedies he is 
entitled to avail himself of either of them 
unless they are inconsistent. 
vation applies to the fact of the present 
case, 

D, Application allowed. — 


MADRAS HIGH COURT 
Appeal No, 202 of 1936 ° 
August 12, 1938 
ae . PANDRANG Row, J, l 
SINNACH AMI CHETTIAR—APPELLANT 
versus 
RAMASWAMI OHET [AR AND OTHERS— 
RESPONDENTS” 
. Promissory note—Suit by indorsee of payee 
against executant—Payee benamidar—Indorsee's 
claim, if can be questioned by maker—Negotiable 


Instruments Act (XXVI of 1881), s.46—Delivery to 


beneficiary under note 28 ‘eufficient—Benami—Re- 
lationship between. benamidar and beneficiary, af 
that of agent.and principal—Questton: of ratifica- 
tion. ; 
In a-suit brought by the indorgee of the payee of 


“a promissory note againat the executant, the claim 


by the payee or his indorsee cannot be questioned 
by the maker of the promissory note on the ground 
that the payee was only a benamidar. Subbanara- 
yana Rao v. Ramaswami Ayyar (l), relied on. 
The delivery contemplated bys. 46, Negotiable 
Instruments Act, must bea delivery by the maker 
or by some one authorized on his behalf. It need 
not necessarily be to the person whose name “18 
given.in the note as payee. So long as there. is 
delivery made by the maker the note is valid and 
complete. Where the note is admittedly handed 
over to the beneficiary under the note, there is a 
delivery which is a sufficient delivery. for the pur- 


pose of completing the transaction evidenced by 


the promissory note, 

The relationship between the beneficiary and the 
benamidar is not that of a principal and agent. 
The relation between them is the result ofa trust 
arising by implication of law between the two. No 
question, therefore, of ratification can arise as be- 
tween them, ; 

A. against an orderof the Subed udge, 


Dindigul, dated March L1, 1936. 


j Mr. K. Rajah Iyer, for the Appellant. 
«Mr. B. Sitarama Rao, for the Respon» 
dents, 


Judgment.—This is an appeal.from the 


- order of the Subordinate Judge of Dindigul 


dated March 11, 1936, setting aside the 
decree of the District Munsif.of Periakulam: 
dated February, 28, 1935, in O. S. No, 70. 


eof 1934 apd remanding: the suit for fresh. 


disposal atter -degiding certain ‘issues 


That obser-. 


note executed by the defendant in favour 
of one Subbayan Ohettiar, the endorser. 
The issues framed by the District Munsif 
Were:. - Soe 

ti) Is the full discharge pleaded true? (2) Is 
the ‘plaintiff not a bona fide holder in due course? 
(3) Is the defendant. entitled to raise the plea 
of C DATES 3s ‘contended in-his written state- 
men A 


_In substance, the“defence was that the 
promissory -note had been executed in 
favour of Subbayan Cnettiar as a benami- 
dar,*the beneficiary and the person who 
lent the money under the promissory note 
being Ramalingam; Chettiar, the -brother- 
in-law of Subbayan Ohettiar. Tne plaine ` 
tiff and his brother Ramalingam were 
members of a joint Hindu family of which 
Ramalingam “was the manager. The 
défendant’ | pléaded:. two ~ payments’ to 
Ramalingam Chettiar tue earlier of which 
was admitted by the plaintiff in bis paint, 
but-the latter*was no: referred to at all in 
the paint,” It was contended on behalf cf 
the plaintiff that the subsequent payment 
also being one alleged tohave been made . 
not to Subbayan Oheitiur, the payee under 
the note, but to Ramalinga: Chettiar, the 
payment could not be pleaded, as a tis- 
charge of the’suit claim.. . i l 

The District “Munsif after considering 
the cases bearing on the point and in parti- 
cular tbe Full Bench decisicn in Subbanra- 
yana. Rao V. Ramaswami Ayyar (1) came 
to the conclusion that the defendant could 
not pléad_ a discharge by a payment made 
tothe befedciary under a promissory note, 
the’ payee of -which is a benamidar. In 
accordance with this conclusion he was of 
opinion that it was unnecessary to decide 
whether the subsequent alleged payment 
was made or not, and he accordingly made 

a decree in favour of the plaintiff. Oa 
appeal, the learned Sub-Judge while not 
disagreeing with the District Munsif on 
his conclusion on the point of law in so 
many words, nevertheless thought tnat it 
was open to the defendant to put forward a 
plea that the promissory note itself could 
not be sued upon by the payee or his 
indorsee because there was no delivery of 
the promissory note to the payee by the 
maker thereof, though it was admitted in 
the written statement of the defendant that 
there was a delivery by the maker to the 
beneficiary who advanced the’ money, 
Some argument about the execution of the 
promissory. note to Ramalingam Oaettiar-as 

(1) 30 M 88; 16 M L J 508(F B), Bh aki, 
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an agent of Subbayan” Onettiar and’ a 
Subsequent’ ratification of the same by 
‘Subbayan Chettiar appears to have been 
addressed to the Court below, and it was 
Im consequence of ‘these arguménts that 
the‘ learned Subordinate Judge was of 
opinion that the decision of the District 
Munsif could not-be supported unless certain 
issues relating: io these new., points were 
decided, namely, >`. eee ie 
z (1) Was the promissory note, Ex; A; delivered tö 
Sudbayan: Ohettiar and. did. the transaction become 
complete in his favour? (2) If there was no deli- 
yery to Subbayan Chettiar, is plaintiff a holder, 
ao if 60, & bona fide holder in due course ?'(3). If 
the promissory, note was not delivered to Subbyan 
Caoran, did he ratify the transaction as per Ex. A? 
hen was such a ratification, and if it was after 
the alleged payment in‘ May :1931, does not that 
bind him a” 


andso on. Tliese questions did not really 
arise in the present case. and :1 am of 
opinion-that the: Subordinate Judge erred 
in coming, to the conclusion that the. decree 
of the District Mungif could not be sap- 
ported: unless these points..were decided 
in thè present suit. This is a- suit brought 
by the indorgee -of the payee of a pros 
missory note against the executant, and it 
is obvious thatsthe claim -by the payee or 
his indorsee cannot be questioned by the 
maker of the promissory note on the ground 
that the payee was only a benamidar. The 
present attempt seems to be.to avoid the Fall 
Bench decisiou in Subbdnarayana Rao v. 
Ramaswami Ayyar (1) by. raising a point 
about delivery of thé promissory «note. 
Woich really had never been thought of 
all “these years in cases of this kind. The 
delivery contemplated by,s. 46,. Negotiable 
Instruments Act, no doubt must be, a 
delivery “by: the’ maker “or” by some. ~one 
authorized “on his “behalf. Ib need: not 
necessarily be to the person whose name 
is given in the note as payee. So long as 
there is.delivery made by..the’ maker the 
note is valid and’ complete. In this case, 
the note was admittedly.. handed over to 
Ramalingam Ohettiar, the beneliciary under 
the note; according to’the defendant. ‘here 
waa thus a delivery ‘which ‘was’ a sufficient 
delivery for the purpose. of completing the: 
transaction .evidenced- by the promissory 
note. - No authority- has: been quoted” to 
me in support of thé proposition ` that 
delivery:. must. be to the person whose name 
is’ given- ın - tLhe--promissory note- as the 
payeeor tot any agent authorized by him in 
that behalf. “So long as theére is delivery— 
as. in. this Case— with  the., intention of 
completing- tne. transaction .to’ the person’ 
who~ actually- advanced the money~ under 
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the promissory note, it is, in my opinion, 
futile to argue that there was no delivery 


“and that the promissory noteis nota coms 


pleted transaction, In many cases of benamé 
promissory notes, the benamicar may not 
even know of the transaction and if this 
argument were to be accepted, the pro- 
missory note given and taken in exchange 
for cash would be a worthless document. 
I have no doubt that there is really no 
substance in the point about want of 
delivery and that the point as regards a 
subsequent ratification by the benamidar 
of the promissory note executed in his name 
is equally without foundation. The” re- 
lationship between the beneficiary and the 
benamidar is ‘not that of a principal and 
agent. The relation between them is. the 
result of a trust arising by implication of 
law between the two. No question, there- 
fore, of ratification can arise as between 
them. In these circumstances, I am of 
opinion that the issues framed by the 
lower Appellate Court for determination by 
the first Court are not necessary for the 


disposal of the suit and that, in any case,. 


there was no justification whatever for the 
lower Appellate Court to have set aside the 
decree of the trial Court simply because 
certain issues had to be determined. Tais 
is a Plain and simple case in which the 
decree of the District Munsif who heard 
the . suit, was obviously rigat And it 
should not have been interfered with 
ın any manner by tne. lower Appellate 
Oourt. : aa _ 4 

‘The appeal is therefore allowed-and the 
decree of the trial Ovari restored subject 
to aay alteration that may have to be 
made as tne result of any application made 
to it under s. iv, Mad.. Agri. Relief 
Act. nis condition is. necessary. because 
tne learned Oounsel for the defendaat- 
respondent represents tnat his client 18 
an agriculturist and would be entitled to 
certain beneits under the Mad. Agri. 
Relief Act. , No actual application is made 
nor is“any ‘atfidavit filed 10 the efect tnat 
the defendanterespondent is an agricul- 


turist within the-meaning of the Act. Under 


these’ circumstances; thé best cuurse seers 
to be to give the defendant-responden} 
liberty to apply to the trial Gourt for such 
reliefs as he would be entitled to under 
the: Mad. Agri. Relief Act. Taé appel: 
iant is éntilléd*to-have nis costs in wis 
Court’ and in. ihe lower Appellate Qourt 
from the defendant-respondent, who will 
bear: bis’owa; Leave to appeal is refused. : 
pi ee í 


Appeakaliowed. ° 


~ 
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PRIVY COUNCIL  . 
Appeals from the Bombay High Court 
March 18, 1940 
Lorp ATKIN, Lorp THANKERTON, 
Lord PCBTER AND Sie LaxogLor 
|" SANDEBSON l 

Tae GUJARAT GINNING & 

MANUFACTURING COMPANY Ltp.— 
APrELLANTS 


veTSUs 

V. GOVINDAN NAIR—RasPunpent 

aster and Fservant—Dismissal— Habitual 
gence, how far would justify summary dismissal— 
Dismissal on ground of _incompetence—Comparison 
of work and output of employee with that of hia 
predecessor— Whether conclusive, 
_ Habitual negligence of a serious character would 
justify the dismissal of an employee or indeed 
misconduct on one occasion only if sufficiently 
TOBI, But Summary dismissal ig a drastic atep, 
and if it is to be excused, the acts or neglects of 
the Bervant of which complaint is made must be of 
a Berious nature and such as to show that he is 
not carrying out his part of the bargain in a matter 
going to the root of the contract, Boston Deep Sea 
a and Ice Co. v. Ansell (1), reliedon (p, 52, 
ol, 


In case of summary dismissal of an employee on 
ground of incompetency it is not possible to prove 
negligence or’ incompetence merely by com paring 
= work with that of his predecessor, 
col, . 


Messrs. D, N. Pritt, K. C., and J. y. 
Parikh, for the Appellants. ii ki 


Messrs, C. S, Rewedstle K. C., SP 
Khambatta and J. L. Boy; ior the Respon- 


dent, 


Lord Porter.—In this appeal ihe 
dent, who was the plaintiff 
Claims damages. for Wrongful dismissal. 
The trial Judge on April 6, 1936, passed 
a decrée in favour of the appellants (defens 
dants), but on September 21, 1936 this 
decree was -reversed by the High Court 
Sitting as a Court of Appeal. 

The respondent was employed by -the 
appellants under a Contract in writing 
dated April 13, 1931, in the following 


respon“ 
ln the action, 


terms:— 


“Date, Bombay, April 13, | 
f hi. ~ IBL 


gents, The Gujarat Ginn: : o 
Lt d, Aime ria a mning and Mfg, Oo., 


I have a reed t 
as the ing, Bleaching ana 


the sole head-of the depart ent and to be 
as such under your directions, and I shall work 
"1." This agteement is for a 

gad: to be determined 
~~ ° @ -_ -- 


i 


period of thre 
thereafter by either ua ae 
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2, My salary is fixed at Rs. 1,200 per month 
. payabie on the last day of each month, 

3. In addition to the above-mentioned salary you 
agree to pay me the:sum of Rs. 60 per month for 
house allowance and likewise provide me with 
sufficient furniture or alternatively pay me an 
amount of Rs. 1,000 (one thousand) to enable me to 
purchase the furniture which remains your property 
subject toreasonable wear and tear, |, an 

4, I shall devote myself personally to the work 
of my department in the Company during the usual 


working hours for heads of ‘department in your 
mill and shall not connect myself directly or in- 
directly with the business of any other firm or 


Company manufacturing piece goods or doihg 
bleaching, dyeing and finishing work but Iam -at 
liberty to advise any firm or company doing the 
~ above work outside Gujrat. A ee Tk 
‘3. In the even; of the Uompany terminating my 
employment before the expiry of this agreement 
the Company shall pay me the-salary for “the re- 
maining period of the agreement as: and when it 
usually becomes payable and I agree that’ I shall 
not connect myself with any firmor company doing 
business at Gujrat. - a 

“6. I shall be entitled to leave on full pay for a 
period up to three months in all during the period 
of this agreement on account of illness, - i 
A Te oe Yours faithfully, : 

l V, G, NAIR | 


of Jamnabhai Mansukhbhai i 
x April 13, 1931." 


m- a 


In addition ‘to the duties prescribed by 
this contract the respondent appears to 
have undertaken the supervision of the 
laboratory and calendermmg department. 
He began his work on June 11,1931, and 
containued until he was summanily dismisse 
ed on duly 28, 19452.” - 

The grounds on which the appellants 
justified their action and the responaent’s 
contentions appear in-a letter of that date 
and two letters following ‘it, tae material 


portions of waich are set vut below:— 

.“ The Gujarat Ginning and Manufacturing 

ii Gne SEN ee š Co., Ltd., 

Ahmedabad, July 28,1932, : 
“No, 1832. ar ; 

To 
~ V. G. Nair, Eeg,, eel 

. yeng and.Kleaching Master, ~ ` ~ 
The Gujarat Ginning and Manufacturing 
Oo., Ltd.. Ahmedabad, 5 
Dear Sir, | i rae es a 
We have extremely regret to have to inform you 
that you have failed to keep proper records enabl- 
ing the Oompany to know the vital statistics about 
“ your department such as working costs,. etC.. and 
further due to gross negligence on your part. the 
work of the department under you has resulted in 
great lossés- and they ‘are still” ificurred, för which 
you are taking no measures. - pie pa 2 
- in the circumstances, we-have to inform you that 
the Company is constiained to tieat your conduct 
as breach ot agreement by you and you arë re- 
quested to hand over charge to Mr. Vadulal Man- 
Bukhram, å i ae 
A statement of the lossesto the Company due to 
your,conduct will be sent to you in due course. _ 
| Regarding furniture, you will please arrange tọ 


Ka 


L 
at 
-t 


- 
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return the same by the lst proximo, failing which 
rent will be charged. P 
Yours faithfully, 


R. V. GURJAR, 


l Secretary,” 
_ “ Madhar Bang Road, - 
Ahmedabad. July 28, 1933. 


Jivanlal V. Desai, 
Bar-at-Law. 


= - 


To l 
Messrs, The Gujarat Ginning and Mfg. Oo. 
l a Ltd. 


< Dear Sirs, l : < ee 


__ My client is quite ready and willing to perform 

his part of the contract for the full 
agreement and to'give you a chance he calls upon 
you to recall at once the letter sent to him over 
your Secretary’s signature and allow - him peace- 
fully to perform his duties and pay him his salary 
for June which is now much overdueand’ arrange 
to pay him regularly under the terms ofthe agree- 
ment. 

If the letter under reply is not instantly with- 
drawn, my client will treat your conduct as 
amounting to wrongfully dismissing him and will 
take necessary steps to recover damages-from you 
for his wrongful dismissal as provided for-in the 
sooment between youand him dated April 13, 


As the matter is ‘very urgent a personal delivery 
of this letter is madeonyouand another copy ‘is 
being sent by post. wi ; 

eS. Yours faithfully, : 
J. V. Desa," 


“The Guj arat Ginning and Manufacturing Oo., Ltd., 
, T Ahmedabad. July 29, 1932, 
“No. 1857, eee ah 


V. G. Nair, Esq., l 
Dyeing and Bleaching Master, 
Gujarat Ginning and Manufacturing Oo., 
Ltd., Ahmedabad, 
Dear Sir, © ` i ; 
In addition to the breach of agreement on your 
part by your failure to keep records . of vital 
‘statistics and gross negligence, you have further 
deliberately refused to obéy the orders of the Com- 
pany through its Secretary by not handing over 
‘charge and by continuing to persist in ` your con- 
duct of coming tothe mills to make show of at- 
‘tending to work. With the relation that you bear 
with the Company, it is necessary that you. should 
not persist in that conduct and { have, therefore, 
‘to request you not to enter the mill premises an 
more and leave them after receipt hereof. l - 
: i TE Yours faithfully, 
R. V. GURJAR, 
_ Becretary,” 


The respondent thereupon took procéed- 
ings by plaint dated September .8, 1932, 
for damages for wrongful termination of 
“the contract set ‘out’ above. Ina answer 
‘the appellants justified their action by 
asserting that the respondent was habitually 
-neglectful of his duties, and this assertion 
they supported by alleging that ~during 
“the plaintiff's tenure of office the production 
of his department decreased and the percént- 
age. of damage increased in comparison with 


t . 5 
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that existing. in his predecessor's time, 
They also alleġed that- the respondent 
failed to keep -proper records which would 
show the cost of the manufacture of the 
goods in his department, This particular 
plea originally stated that the records did 
not show such costs “at a glance” but 
it was admitted at the trial that it was 
impzssibe to keep records from which an 
immediate knowledge: of the costs of pro- 
duction in that department could be 
obtained, i 
Feeling no doubt that grave misconduct 
must be proved in'order to justify such 


. drastic action on their part ihe appellants 


also. alleged that repeated warning had 
been given the respondent, that he failed 
to remedy the matters complained of and 
that he was habitually neglectful. Founde 
ing their case on tuese allegations the 
appellants also by counter-claim asked 
for damages against tha respondent for 
losses said to -have been caused by his 
negligence, - 

In compliance with an order of the Oourt 
dated April 16, the appellants on May l, 
1934, furnished particulars of the habitual 
negligence they. alleged. They were as 
folio ws:— 

“ (a) Tho plaintiff failed to keep proper records 
which would show the costs of production of the 
departments in his charge ; 

- (b) The‘plaintifi failed to keep racords of the 
materials used in his-departments posted up to 


c) The plaintiff did not pay any head to the 
various notes and letters addressed to him by the 
salesman of the defendants frontime tə time re- 
garding the damage caused in various ways to the 
cloth while passing through his departments and 
did not givea satisfactory reply toor explanation 
‘for any of them ;, f | 
~ (d Thè plaintiff failed to take steps to increase 
the production in his departments although his atten- 
tion was frequently drawn tothe decrease of pro- 
duction in his departments ; | ; | 

‘(e) The plaintiff failed to keep keen and adequate 
‘supervision over the workmen employed in his 
departments, with the result that the production 
decreased and the percentages of damage to cloth went 
on increasing.” 


. 


“The case was tried before Mr. Justice 
Barlee, beginning on March 10, 1936. The 
‘real issue contested was whether the plajn- 
tiff was habitually neglectful of his duties 
in the respects allegéd in paras. (d) amd 
(e) above, and the onus of proof admittedly 


“upon the appellants to justify their action. 


Some evidence of bad bleaching and dyeing 
and of damage for which the respondent 
was’ said to be responsible was given and 
some rather vagué evidence of oral com- 
‘plaints of such‘damage was called. There 
was also evidence of written® complaints 


production’ appears’ to have 
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beginning in Februray, 1932, and continuing 
up to July of that year, and of the 
respondent's written replies in answer 
defending himself and explaining the cause, 
No written 


ANGEN, 


‘avity of it it. had been 
sbown that access to the contents of the 


‘book had been required either irequentiy 


oF quickly. In tact no frequesi tor its 
iction "ap been -made 
unti just before the respondent’s dismissal, 
-In the absence’ of such evidence they: agree 
with the’ Appellate Court in regarding the 
fault as. of a venial character, Lhough no 
doubt ıt niust be taken into consideration 


‘du determining whether the-appeliants were 


justified inthe’ courge they took. 


: ; 
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188-1 0 


So. far as the other matters are concera- 
ed there is no doubt that habitual negli- 


did Barlee, J. base his judgment: on -any 
‘such independent finding, He fastened 
rather upou the difference, between , ihe 
oulturo of Hiralal and. that of the respons 


was justified. tees 7 
‘foe learned . Judges finding as 
duction is 6xpressed in the words :— | 

‘ Defendant has ‘proved a ‘decrease in production 
in the, bleiching department of 2,000 yards per day 
. Or “about 10, per cente, @ very serious _ mutter, ` and 
the plaintiff hag failed to explain it.” ©” 

. AS LO UaMage Ne Bays i— 
_ “ "He! (the respondent) “claims. that the -per- 
centage of damage in his time was not very high, 
Tuis“elatément 16 Dot very useiul, l can only 


Judge. him ‘by the standard set by Hirsla}, and so 
was much 


to pro- 


bigner than’ ıt had been.” 


_ His general conclusion is summed up 1n 
the paragraph :— Le ee 
“My conclusion on the evidence is that plaintiil’s 
Manuayement of the bleaching department was not 
Bo etuoient as Hiralal’s, The agent of the Company 
1lound that there was a serious decrease in produc- 
tion accumpuuied by an increase in damage, He 
Called for an explanation on July 0, but none 
was supplied. He found, too, that there was lax 
‘supervision in the department office, He was, there- 
fo1e, -Justilied in determining the contract,” 


(1) (1888) 39 Oh, D 339; 59 L T 945, 


™ 
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In their Lordships’ view such a conclusion 
“ is not supported by the premises, 
Beaument, O. J.,in the Appellate Court 
pointed out, as their Lordships think, 
rightly :— 7 
“All he [the respondent] has to do is to bring 
reasonable skill and diligence to bear on his work, 
and I doubt very much whether it would be pōs- 
sible jn a case of this sort ever to prove negligence 
or incompetence merely by comparing the plaintifi’s 
work with that of his predecessor.” 
Some attempt was made no doubt in 
the: Court’ of first instance -to’ show ‘that 
the conditions in the time of the réspone 
dent and his predecessor were identical, 
or at least almost identical, ‘If ‘identical 
conditions, identical work and the pre- 
sence of the same workmen’ werking in 
the same way had teen proved to the 
satisfaction of the learned Judge, some 
foundation for an argument on béhalf of 
the appellants’might have been established, 
though their Lordships are not prepdred 
to accept it as necessarily being sufficient, 
But no such finding is made in the judg- 
ment. Rather it seems tohave been con- 
sidered to be enough that the réspondent 
did not explain his failura to reach figures 
as successful as those of Hiralal. The 
onus was placed on him instead of on 
the appellants. Two sentences from his 
judgment will illustrate Barlee, J.B. view:— 
“I find it altogether impossible to find out what 
effect (if any) the changes in the classes of goods 


in the plaintifi’e time had in the rate of produc- 
tion. i 


What he has to explain then is why the per- 
centage ‘(of damage)’ increased to go great an extent 
during his period of service.” . 

“But a similar outlook is to be observed 
tbroughout the judgment, and in their 
Lordships’ opinion the conclusion reached is 
founded upon this mistaken view. l ' 

Faced with the difficulty of supporting a 
judgment where the onus of procf is put 
upon the wrong party, the appellants 
sought to argue that as the respondent 
did not bimself complain of the condi- 
tions under which the goods were pro- 
duced, his failure to do as well as 
Hiralal and so wide a difference between 
their results necessarily involved serious 
and continued negligence on the respons 
dent's part. They pointed out that he had 
said in evidence :— 

“ Whenever I saw lower production I used to make 


inquiries. I never felt any general dissatisfaction. 
I was usually satisfied,” 


| and again :— 
“the old machinery did not reduce or retard pro- 
duction,” 

and :— 5 l , 
ks From my point of view the criterion is yard- 


|| 
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They admitted indeed that according to 
his evidence he had dealt with different 
and finer goods than those dealt with by 
Hiralal and that the yardage per lb, in 
bis time ‘was greater. But that assertion 
they alleged was disproved by a table 
which showed only a very slight increase 
in yardage per lb. The inevitable con- 
clusion was said to be that in fact the 
type of cloth dealt with was to all intent 
Similar, 

In their Lordships’ view a much more 
searching analysis of the facts and cire 
cumstances of the production in the two 
periods, viz., that during which Hiralal 
was in charge and that during which the 
respondent was engaged, would be neces- 
sary. before any satisfactory conclusion 
could be drawn. 

The type of cloth as well: ás its fineness 
may, have made a difference, the machinery 
may have—indeed probably would have— 
deteriorated, and admittedly the respone 
dent had made a report in February 
1932, pointing out the existence of many 
defecta ih it, Moréover, as Beaument, O. J., 
points out, the comparison was between 
the last year of Hiralal's time and the 
first year whilst the respondent was in 
charge, and indeed there are some indi- 
cations in the table produced of an ime 
provement under the respondent both in 
production and quality in the course of 
the 15 months during which he served, 
Such possibilities of difference are illustra- 
tive only and not exhaustive, but they 
show the danger of forming a Judgment on 
comparative results. : 

As to the alleged increase in damaged 
goods the respondent's contention was that 
the standard set was too high and that 
many of the faults attributed to him 
were actually due to carelessness in Weave 
ing. ; 
Tiere again is a reason for distinguish- 
ing between the two sete of results, yet 
the learned Judge appears to have placed 
the onus upon the-respondent of showing 
the existence of differences instead of 
ldoking to the appellanta to show that 
conditions were identical, To draw a 
trustworthy inference it would be necessary 
to: determine. upon satisfactory evidence 
Whether or not the ‘standard of weaving 
Was: ás high in the later period as in the, 
former. 7 ee 

Moreover, quite ‘apart from*the question 
Whether ‘there Was a diversity of condi- 
tions. as, between the two, periods the ress 


‘pondént's duties: wefe nòb th® same as 
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Hiralals—he had undertaken the supervi- 
sion of both calendering and the labora- 
tory, duties from which’his predecessor was 
free. 

. Their Lorpships cannot think that a 
defence against a claim for wrongful dis- 
miseal can be proved in such a way. No 
complaints by the manager until just be- 
fore the time of dismissal are suggested, 
Indeed the manager ‘himself was never 
called. If the plaintiff did not complain 
of his conditions none saye salesmen and 
those in subordinate positions complained 
of him. | l 

|. Having regard to their opinion that the 
grounds on which the learned Judge 
thought the dismissal was justified could 
not be supported, their Lordehips have 
not thought it necessary to examine the 
évidence meticulously. They agree with 
the criticisms and conclusion of the High 
Court in appeal and will humbly advise 
His Majesty that the appeal should be dis- 


- - 


missed with costs, 


D- r T Appeal dismissed. 


: Solicitors for the Appellants :—Messrs, 
‘Hy. 8. L, Polak & Co. 

: Solicitors for the Respondents :—Messrs. 
T. L. Wilson & Co. 
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l BOMBAY HIGH COURT 
-” Letters Patent Appeals Nos. 25 and 26° 
a + of 19388 j 

September 27, 1939 
Wassoopew AND: INpaRNARAYEN, JJ. 
Shaikh DAWOOD ABDUL REHMAN 

HURJUÜUK— PLAINTIFF — APPELLANT 

l ` l VETEUS 
BALAJI DHARAMNAK MAHAR— 
g DEFENDANT— RESPONDENT , 

Grant—Dunlop's Proclamation—Claim by khot 
against - tenant -to teak and injayali trees— Tenant 
in permanent occupation of. land with right to 
transfer etc., without khot’s' consent—Tenant held 
entitled to trees growing thereon—Subsequent kabu- 
liyats held ineffective as violating Dunlop's Pro- 
clamation which is irrevocable, ' 

The khot besides being the farmer of the revenue 
h@ some other interest, which could be described 
as quasi-proprictary, that is, he hasan interest in 
tite village which might under certain circumstances 
be an estate in .possession. But on that account he 
cannot claim the right to the teak and injayali 
trees against the tenants who are holders of the 
-khott-nisbat lands. For, the tenants besides being 
in permanent occupation have aright to transfer the 
estate as security without the consent of the khot. 
“They can assign their rights in it without such 
consent, and they can also “will it away as they 
elike. Hence in a popular sense they can say that 
‘the land is Pheirs for thé parposa. of the Dunlop's 
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Proclamation although the lands are khoti-nisbat 
lands. Consequently the tenants are entitled to the 
teak and.injayali trees growing on the khoti- 
nisbat lands in their occupation within the meaning 
and Dunlop’s Proclamation, Sakharam Bhiku v. 
ae Krishna, B. A. No. 387 of 1933, distinguish- 
ed. a: 

- [Case-law referred to] 

: The Dunlop's Proclamation is an irrevocable grant 
of royalty trees, such as teak, blackwood, and 
sandalwood trees. The subsequent grant by. Govt. 
by kabuliyat of 1863 or 1865, would violate the terms 
of the proclamation and, therefore, would be ir- 
effective unless it is proved that the tenants came 
a land subsequent to Act I of 1&65, [p. 56, col, 


L. P. A. from the decision of Sen, J., in 
S. A, No. 215 of 1935, 


Messrs. M. Y. Haindade and V. B. Virkar, 
for the Appellant. 


Mr. Ramnath Shivlal for Mr. A.S. Asye- 
kar, for the Respondent, 5, Bose 


Wassoodew, J.—These are two Letters 
Patent Appeals, Nos. 25 and 26 of 1938, 
from a decision of Sen, J. They arise from 
two suits instituted by the khot of Alsunde 
in the Kolaba District to recover damages 
for wrongfulfelling by the khoti-tanant of 
certain teak and injayali trees from the 
land in his possession. The plaintiff&khot 
claimed the right to the trees on two 
grounds; first on the ground that the 
‘Dunlop's Proclamation of 1821 conferred 
the right, to the trees growing on the 
land in the possession of his tenants 
on the khot, and secondly, on the ground 
that under the kabuliyats of 1863 and 
1865 entered into between himself and the 
Govt, the ownership of the teak and 
injayali trees standing on the land oute 
side the reserved forest was expressly con- 
ferred on the khot, The learned trial 
Judge and the Judge in first appeal up- 
held that claim of the plaintiff, and passed 
a decree for damages and costs, In second 
appeal a ccntrary view prevailed, and it 
was held by.Sen, J., that the benefit of the 
Dunlop's Proclamation could be claimed 
in the circumslances by the tenants, who 
are respondents in the appeals. Against 
that decree the plaintiff has filed these 
appeals. 

The principal question argued before us 
is whether the benefit of the Dunlop's Pro- 
clamation of 1824 can be claimed exclu- 
sively by the khot in this case, so that 
the felling ofthe trees by the defendants- 


‘tenants, which is admitted, could ‘be re- 


garded as wrongful, The relevant portion 


of the Dunlop’s Proclamation, upon which 


reliance has been placed, is to the following 
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effect : 


~ 
= 


“And (whereas the Govt.) thinks that it would be ' 


to the advantage of all, if from this day forth teak, 
blackwood, and any other kind of good timber trees 
’ were raised inthe country, it is proclaimed to all 
the people that Govt. has no intention towards the 


trees that may be growing on the lands of any 
person.” 


Now theexpression “the trees that may 
be Browing on the lands of any person” has 
been judicially interpreted in Sadashiv v. 
Secretary of State (1), as implying the trees 
of any person who could prcve that 

“the land, on which the trees stood, was his in a 
popular sense, 2. e. it was sufficiently marked out 
as being in his permanent occupation in his own 


right so as to make it properly described as his 
land.” 


The question is which of the two rival 
claimants can be described in a popular 
sense as persons who can claim the land 
as theirs. The plaintiff-khot maintained 
that the land was his ina popular sense, 
first, because he was the khot of the 
village and as such entitled to khot fayda 
from this land under the terms of his 
tenure and secondly, because. the land in 
the possession of the defendants being 
khoti-nisbat land the khot was entitled, 
‘upon compulsory acquisition of that land 
by Govt. to compensation under the Land 
Acquisition Act and also to the reversionary 
interest, which it is said has been recognized 
since the decision in Tajubat v Sub- 
Collector of Kolaba (2),and affirmed in 
s, 38, Survey Act (I of 186). It 
is also argued that the reversionary 
interest or estate becones in Jaw 
an estate in possession, when it Can, 
be claimed by the khot upon resignation, 
forfeiture and ‘lapse or escheat in a 
general way. It has been suggested that 
on account of ‘that reversionary interest 
the hhot becomes the ‘occupant’ ot the 
rented land in the khoti village under 
s, 3, Sub-s. 16, Bom, Land Revenue Code 
(V of 1879), and has proprietary or quasi- 
proprietary interest in the entire soil of the 
Village. ; 

Now the position of the khot in the khott 
villages of Kolaba has been judicially cone 
sidered in several decisions of this Oourt 
Since 1866 when the Survey Act came into 
force. The first case is the well-known 
case in Tajubat v. Sub-Collector of Kolaba 
(2). There are certain observations 
in the judgment.of the Oourt that “a khot 
‘is a farmer of land revenue, and that right 
has become hereditary.” But the Court 


(1) on Bom, L R14]; 44 Ind. Cas, 872; A I R 1917 
om, 38. 
_ (2) 3 Bom. HOR A O 132. 
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was not prepared to say that qua khot he 
had any proprietary interest in the vil- 
lage, which was the foundation for a claim 
made in that case to restitution of half 
share of the village unconditionally during 


the period of the management by the 
Collector, and tbat that position 
was not affected by the fact that 
the khot had :a transferable interest 


in the village pertaining to his 
khott. The position was later examined 
in Collector of Ratnagiri v. Vyankatrav N. 
Surve (3). But the Court refused to pro 
nounce its opinion on the question as the 
case was imperfectly put. The decision was 
therefore limited to the particular case 
as put before the Oourt, But in a later 
case, Nagardas Sanbhagyadas v. Conserva» 
tor of Forests Bombay (4), their Lordships 
of the Privy Council had an opportunity 
to discuss the position of the khot in regard 
to his claim to aright to the trees in the 
reserved forest, The following observations 
in the judgment of Sir Barnes Peacock are 
important (p. 272*) : 

“Without expressing any opinion that no khot is or 
can be the proprietor of the soil, it is sufficient to say 


that it is clear that the proprietorship of the soil is 
not vested in every khot.”’ 


The later cases in Ahmed V. Ganesh 
(5), and Ganapati v.Secretary of State (6), 
do not support the viewthat merely because 
a person is a khot of a village he has 
necessarily a proprietary right therein in 
the sense in which that term is ordinarily 
understood. A reference was made to the 
case in Collector of Ratnagiri v. Vyane 
katrav N. Surve (3), wherethe term “quass 
proprietary rights” was used in reference 
to the claim of the khot to the benefit of 
the Dunlop’s Proclamation. In Ahmed v. 
Ganesh (5), the dispute was between the 
khot and other tenants who were not 
dharekaries, and they were not properly 
regarded as permanent tenants. The lands 
were merely khotienisbat lands and con- 
tinued with the defendants as tenants of 
the khot. And it was held that although 
there was no general rule that no vatandar 
khot could claim tobe owner of the soil, 
the khot with regard to khoti-nisbat latds 
was very much in the position of an owner. 
In Ganapati v. Secretary of State (6), the 
question upon the position of a khot arose 

(3) 8Bom. HO RAOL. 

e 55; 4 Sar. £9 ; 
4 $5 Bom LR sel; 73 Ind. Gas 1035; A I R 1933 


. 462. 
Bom, Ad Bom. UR 754; 83 Ind. Oas.: 370; AI R 1925 


( 
Bon: 44; 48 B 599. ° 
#Page'of 4 B.Ed) a. 
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between the khot and Govt. on account of December 10, 1936 by Beaumont. O. J., and 
the former’s refusal to accept the annual Macklin, J.: it was held that the defend- 
” kabuliyat in the amended form, and it was ants-tenants, whether they were permanent 
. held that as stated in Mr. Candy’s report, or not, could not alienate their land. ‘Theree 
which was quoted with approval : , fore the benefit of the Dunlop's Proclama- 


“A khot's interest in his village was limited, not “tion was given to the khot. The deter- 
' absolute; he possessed in some eran i garter mining test in view of the pronouncement 
aare cae pani a ee Sin Sadashiv v, Secretary of State (1) would 
one ‘But the quéstion was not’ considered in be ae = the rh ee ane ae ag 
: those decisions from the point of view ofa pe pap jibah a a 2 
Claim ‘to the trees-by a khot ea ae assumed in that case. Here the khot 
Buolgpy redana ke decens ee Eat cvtan propristaty sigh’ which “ag 
-ferred to however emphasize the fact, and Gane aan 5 Ban — Th ee hee a Tight i 
- it 18 incontrovertible in that respect that o ranci the baie as security without 
-the khot besides being the farmer of the [0 ‘tanster ak OTL , 
‘revenue has’ some’ other interest, which the consent of the khot. They can assign 
awa “be. spe aa as .quasi-proprietary, their rights in it without such consent, and 
: ; quasi propriebary, they can also will it away-as they like. It 
. that is, he has an interest in the Village 


aa : | es ‘isnot denied that these rights which are 
e me Gg aa ee claimed have been established. There is 


a "Some mis-statements in the judgment of the 
tion is whether on that account he can trial Court where it says that the defend« 
' claim the rightto the trees against the | | s < 
defendants who are holders of the khotj- 20t8 do not claim that their ancestors 

sibat lands - were on the suit land from the beginning, 
iui PA Pyrat Pee of oe BE a ùa% €n even before Act I of 1865, That 

The learned -trial Judge has found—and statement is clearly wrong in view of 
that finding: does not seem ‘to have been :the written statement which has been read 
challenged—that the defendants have _over to us, They did make a claim bared 
according to custom the right to alienate upon antiquity of possession. Probably 
the khoti-nisbat lands in the Village withe -they had in mind the obscurity of the 
out the’ consent of the khot. That Tight origin of that possession to enable them 
exists and is duly proved. But eventually tolay claim to permanency of tenure, But 
‘the Judge came to the conclusion that apart from it, it is conceded that they are 
‘although the defendants are permanent permanent tenants, although the lands are 
occupants in the sense that they „are khotenisbat lands, The right to reversion 
Permanent lessees or tenants with a here- would be common to all classes of tenures 
ditable and transferable interest in the in the khoti village, even dharekari 
property in their occupation, there ig lands. If the testis which of the claimants 
Superiority of interest claimed by the in ‘such circumstance: can Bay that the 
plaintiff as khot, and that therefore the land is his in a popular sense, I am inclined 
former must yield tò'it in a claim to the to the view that upon a balance of the 
trees on his lands, Now, Ordinarily, ifa rival claims as: proved, the preponder- 
‘tenant with an occupancy right or at will ance must be in favour of the tenant, for 
planis trees on his holding, the Property -in a popular sense he can say that the 
in those trees, in the absénce of custom land is hia for the purpose of the Dunlop's 
-Or contract to the contrary, would attach Proclamation. Although ‘it might not be 
to the land, and the tenant would not have ‘proper to refer to the preamble in regard 
any power of selling or otherwise transfere to the object of the proclamation, it may 
.Ting those trees. But here we are dealing be said that this will rather serve than 
wih royalty. -trees to which the Govt, defeat the object in view, 

‘alone can lay claim, and it is upon a It is urged on the alternative ground 
concession of those Govt, rights that the that apart from the Dunlop's Proclamation, 
question arises as to the right to remove the kabuliyat contains an express grant of, 
those trees between the khot and the trees to the khot in 1863 or 1865 by Govt. 
- ,tenants, In the cases to which we were The plain answer to that claim’ is that if 
referred, theetenant had not established a the Dunlop’s Proclamation is an irrevoce 
hereditable . and transferable tenure. In able grant of royalty trees, such as teak 

Sakharam Bhiku v. Vishnu ‘Krishna Second blackwood, and sandalwood trees the sub- 

Appeal: No. 387 of. 1933, decided. . on sequent grant by Govt: would violate the 
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terms of the proclamation and therefore 
-would be ineffective. In Secretary of State 
for India v. Sitaram Shivram (7) the khots 
in the village had cut down a large num- 
ber of teak trees growing on the khoti 
Kkhasgi land. Thereupon the S-cretary of 
State sued them to recover their value, 
alleging that they ‘were the property of 
Govt.. The khots then relied upon the 
Dunlop’s Proclamation, and it was held 
that the proclamation was not a mere pr>- 
mise, but an actual grant or gift of the 
teak trees to the persons on whose lands 
«they were then actually growing, or might 
thereafter grow, and that the gift could 
not be revoked, and that by reason of the 
proclamation Gov. has no right to the 
teak trees growing on the land in question. 
It must follow that the. claim based upon 
asubsequent grant, sssuming that cl. 18 
of -the kabuliyat, which expressly states 
that “the ownership of the remaining trees 
has been given to you,” intended to confer 
the right to the trees, must be ineffective 
unless it were proved that the defendants 
came onthe land subsequent to Act I of 
1885. But no such issue was claimed in 
the trial Court, and we are not prepared to 
allow the plaintiff in these Letters Patent 
Appeals to raise a fresh ground of attack 
against the defendants. Therefore these 
appeals fail and must be dismissed with 
costs. 
D, Appeals dismissed. 
(T) 23 B 518; 1 Bom. L R 19, 





PATNA HIGH COURT 
Death Reference No. 13 of (Orissa) and 
Criminal Appeal No. 34 of 1939 
- November 24, 1939 
VARMA AND Mgegpita, JJ, 
EMPEROR —Prosgutor | 
l VETSus 
KOMMOJU BRAHMAN—Acoutsro— 
APPELLANT 
Criminal Procedure Code (Act V of 1898), ss. 164, 
361, 533—Confession recorded without asking any 
question to ascertain whether confession is 
voluntary—A dmisstbility—Extra-judicial confession 
to doctor — Admissibility under a. 21, Evidence 
Act (I of 1872)— Confession not recorded in language 
of accused but in English—Defect, if curable — 
Questions required by s. 164 (3) not asked by Magis- 
trate—Defect, tf curable univer 8. 533 — Eztra- 
judicial confession to Magistrate, when can be 
proved, i 
The provisions of s. 164 (3), Oriminal F. O., are 
mandatory. The Magistrate must ask the accused 
questions designed'to.ascertain and to satisfy himself 
whether the confession_is being made voluntarily or 
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„Dot. - It would, be going too far to say that the 
questions must beia any special form, for s, 164 
"does not prescribe that; but clearly there must be 
some question or questions designed to reveal 
whether the statement is being made voluntarily. To 
ask a question which can only test the accused's 
memory is not a compliance with the provisions of 
this section, Where no questions to ascertain whether 
the statement is voluntary or not are put the 
Magistrate has no jurisdiction to record a confession. 
Such a confession is inadmissible. €8 Ind. Cas, 
854 (2), 163 Ind. Cas. 881 (3), and 39 Ind Oas, 991 
(5), relied on. [p. 62, cols. 1 & 2.] E 
here the confession is not recorded in the 
language of the accused though it could have been 
done but it is recorded in English, the defect is 
curable under s. 533, Criminal P. O. 71 Ind. Cas. 54 
(1), relied on. : 

No doubt extra-judicial confession to a doctor 
cannot carry the same weight as a confession duly 
regorded under s. 164 but itis admissible under 
8. 21, Evi. Act. [p. 64, col. 2.) 

By using the provisions of s. 533, Criminal P. C., 
a defect of form can be removed, but nota defect of 
substance Where the Magistrate is able to say in 
Court .that he had asked the necessary questicng 
but had forgotten to record them, then s. 533 would 
be applicable; and s, 91, Evi. Act, will cause 
no difficulty ince s. 533 expressly states that it 
‘shall not do so. But where the Magistrate does not 
or cannot supply the defect in the written form 
with oral evidence, s. 533, cannot help. If no 
questions were actually asked, s. 533, will not help; 
but if the Magistrate's evidence shows that the 
questions were asked, then that is merely a defect 
_of form ands, 533, will cure it. 65 Ind. Oas. 613 (6), 
93 Ind. Cas 978(7), 84 Ind. Cas. 458 (8), relied on, 
{p. 63, col. 2.] l 

Though an extra-judicial confession to any 
ordinary person other than a Police Officer) can be 
proved, such a confession cannot be proved at all 
if made to a Magistrate, unless the provisions of 
s. 164, Oriminal P. O., have been complied with; 
and it will nothelp, for a Magistrate to say that he, 
did not purport to act under the provisions of s. 164 
163 Ind. Cas. 881 (3). relied on, [p. 64, col, 1.) si 

Death Ref. and Or, A made by the Agency 
‘Sessions Judge, Koraput, dated Septem- 
ber 29, 1939. , l 

The Public Prosecutor for, Orissa, for the 
Reference. B 

Mr. S. N. Banarji, against Defence. 

Varma, J—This is a reference under 
5. 374, Orıminal P. C., by the Agency Bee- 
sions Judge of Koraput, in the casa of one 
Kommoju Brahman, aged 35, Viswa Brah- 
min by caste, a goldsmith by occupation, 
of village Sovai, Taluk Pottangni, within 
the jurisdiction of Nandapur Police Station 
in Koraput who has been convicted under 
s. 302, I. P. O., and sentenced to death ff 
kaviog killed a woman named Kali Moni, 
aged 20, who belonged to the Payako caste, 
at about 3 a; M. on April 24, 1939. There. 
is also an appeal by the accused against his 
conviction and sentence, ° 

Kali Moni was a kept woman of the 
accused. The accused and the deceasedo 
used to live in a veratidah of MYtrchomalia 
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‘Lokhon (P. W. No. 9), an uncle of: the 
deceased woman. The verandah was ene 
closed by a matting, and the accused and 
the deceaséd woman used to sleep therein, 
There they lived together for three years 
-and a child was born to them about six 
months before the date of tke occurrence. 
P.: W. No, 9 and his wife Hiramanij (P. W. 
No. 10), lived inside the house, and the 
door of their room communicated directly 
with the verandah in which the accused 
and the deceased slept. P. Ws. Nos. 9and 
10, the accused and the deceased, as well 
as their child went to sleep on the night 
of Apri] 23,1939. Early in the morning at 
about 3 a. M., P. Ws. Nos. 9 and 10 were 
‘both awakened from sleep by bearing of 
the voice of the deceased—''Farther ! I 
am dying.” P. W, No. 9, lit a lamp, 
' opened the door, and as he attempted to 
come out he found the accused standing 
with a bloodstained knife in. his hand and 
the body of the deceased at his feet with 
a number of stab wounds from which blood 
was gushing out. The accused threatened P. 
W. No. 9 to stab him also, whereupon P, W, 
No.10 pulled him back into the room and 
the door of the room was shut, P, W. 
‘No. 9 raised an outery from inside the 
room calling out loudly by names P, Ws. 
Nos. 11, 12, 13 and 14. Kichi Syamo and 
Pujari Raghunath (P. Ws, Nos. 11 and 12), 
-whose houses are at a distance of 2 and 10 
steps, respectively, from the house of P. W, 
No, 9, were the first to respond -to the cries 
of P. W. No. 9.: They came out of their 
houses and saw the accused proceeding 
towards the direction of Nandapur Police 
Station, Then they came to the house of 
P. W. No, 9 and on announcing their arrival 
P. W. No. 9 opened the door and came out 
with alight. These two witnesses saw the 
body of Kali Moni with a number of stab 
wounds from which blood was still flowing. 
To them P. W. No. 9 narrated what he had 
seen and heard. About this time P. Ws. 
Nos. 13 and 14, Hanthalo Syamo and Burudi 
Domburw also came up and they too saw the 
body with blood still running from the 
found, and heard the account given by P. 
W. No. 9. Kalapari Budhu (P. W. No. 8) the 
village Naik was then called, and together 
with the Naik all of them went tothe Nanda- 
pur Police Station where they resched at 
“about 7 a, M. ora little later next morning, 
When they reached the Police Stati-n they 
found that the accused had preceded them 
and had given himself up to the Police, 
goatee made a statement surrendering the 
kni 6, “ ‘ j l ii a i 


18810 
What happened at the Nandapur Police . 


‘Station before the witnesses and the Naik 


arrived there, may now be noted: Lakhono 
Dolai (P. W. No. 3), a constable, was in 
charge of the Police Station. The accused 
appeared before him at about 7 a mi on 
April 24, 1939, and made a statement. The 
constable entered the statement in the 
station diary (Ex. O) a-d prepared a seizure 
list (Ex. D. for the knife which was handed 
over to him by the accused in a blood 
stained condition, and for the khadi (country 
made cloth) which the accused was wearing 
and was deeply stained with blood, The 
constable sent a report to the Sub-[nspector 
who was then in camp with the Assistant 
Sub-Inspector. The Assistant Sub-Inspec- 
tor arrived at the thana at 2 ep. m. which is 
at a distance of six miles from the village 
where the occurrence took place. He found 
the accused at the Police Siation, and hav- 
ing perused the entry in the station diary, 
e registered a case under s. 302, I, P. O. 
and recorded the First Information Report, 
The Assistant Sub-Inspector recovered the 
blood stained cloth from the accused and 
then proceeded to the scene of occurrence 
where he arrived at 5 P. M. and held an 
inquest on the dead body that evening. ‘The 
Inquest Report is Ex. F. He sent the dead 
body to the medicai officer for post mortem 
examination and started the investigation. 
The Sub-Inspector of Police, Janardhan 
Patnaik (P. W. No. 7), reached village 
Sovai at 9 P. m. on April 24, “He prepared’ a 
rough plan of the scene of the occurrence, 
which is Ex. G, and forwarded the accused 
from Village Sovai to Pottangi on April 25, 
to obtain a remand order from the Magise 
trate there. He also submitted a requisi- 
tion to the Taluk Magistrate at Jaypur to 
record the confession of the accused. The 
accused was produced before the Magistrate 
on May 1, 1939, to have his confession re- 
corded, but the confession was actually 
recorded.on May 2, (Ex. A). After Police 
investigation and inquiry by the committing 
Magistrate the- accused was committed to 
the Court of Session where he stood his trial 
with the result alreadymentioned, > -> 
The nature of the injuries on the’ body 
of the deceased may be gathered from the 
evidence of P. W. No. 2, the Sub-Assistant 
Surgeon who held the post mortem examina- 
tion. He says that he discovered seven stab 
wounds on the chest, two stab wounds on 
the neck, and seven wounds on the left 
hand, forearm and arm, all, except one, 
caused by a sharp, cutting instrument such 
as the knife (Ex. I). In his‘ opinion fotir'of 
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, the seven stab wounds on the chest were 
quite fatal, death was due to shock and 
haemorrhage caused by the injuries and the 
victim could not have survived the injuries 
for more than an hour. The learned Judge 
has rélied upon the confession of the accused 
ald on the evidence of P. W. No. 9, the 
-uncle of the deceased, P, W. No, 10, the wife 
of P. W. No. 9, and also on the evidence of 
P. Ws. Nos, 11 to 14 who had seen the 
accused going towards the Nandapur Police 
Station with a knife in hand. The accused 
pleaded not guilty to the charge and at the 
trial retracted his confession before the 
Taluk Magistrate. Although he admitted his 
statement made before the constable at 
Nandapur Police Station, he said that he 
had made the statement in a confused state 
of mind. His defence is also to be gathered 
from the statements made by him under 
s. 342, Criminal P. C., in the Court of 
Session. Those statements are as follows: 


“Q. You have heard all the evidence against you, 
What have you to say? 

A. Iadmit the statement I made in the lower 
Court. Will I kill my own wife? Before three 
months of the day of occurrence I had been work- 
ing in outside villages. My father-in-law and 
mother-in-law tutored my wife to go and live as 
wife with Madhu Bisoi. She and I had no enmity. 
She used to goand live with Madhu Bisoi as his 
wife. Onmy return from the other villages she 
- used not totalkto me. Itis not I that killed her. 
Madhu Bisoi might have done so. On the Sunday 
night I and my wife and child all slept on the 
verandah of my father-in-law’s house. I do not 
know if he called her or not. I do not know when 
he arrived at that place. Maybe she refused to go 
with him andso he stabbed her. When she cried 
out I wokeup and saw Madhu Bisoi stabbing her. 
While I tried’ to obstruct him he injured my left 
hand. I snatched the knife from his hand and ran 
after him when he ran away. Because I saw blood 
on the body of my wife I was distraught and went 
to the Police Station and reported what had hap- 
pened, that is that Madhu Bisoi had killed my 
wife. The constable asked if my wife was living or 
dead. Ireplied that Idid not know. That is alll 
have to say. 

- Q. Is the knife your property? 

A. The knife(Ex I) ismy property. I donot know 
how it came into Madhu's hand. 

Q. Are the shirt and cloth (Exs. II and III) your 
property? 

A. Yes. The blood stains upon themare from the 
cuton my wrist. 

. Q What have you to say about the confession made 
to the Taluk Magistrate? 

A. I told the facts that I have told here to the 
Magistrate. I donot know howhe hascome to write 
down that I confessed to killing my wife. I did not 
confess to him that I had killed her. 

Q. Have you any defence? 


A. Ihave no defence All the villagers are speack- 


ing together against me.” | 

Mr. 8. N. Banerji, appearing on behalf 
of the accused, has urged that the -state- 
ment made by the accused to the constable 
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at the Nandapur Police Station ‘Ex. ©) is 
inadmissible in evidence, I accept the cone 
tention. The statement amounted to a cone 
fession, and it having beén made to a 
Police Officer, under s, 25, Evi. Act, it could 
not be used against the accused. Mr, 
Banerji then contends that the confession 
(Ex. A) made before the Taluk Magistrate 
is also not admissible in evidence for he 
says, it has not been recorded in the 
language of the accused and no attempt 
seems to have been made by the Magistrate 
to find out: whether the confession was made 
voluntarily. I do not see any force in the 
first part of this contention, because s. 364, 
Oriminal P. C., says that the whole of the 
examination of the accused: 

_ “Including every question put to him and every 
answer given by him,shall be recorded in full, in 
the language in which he is examined, or, if that 
is not practicable,in the language of the Court or 
in English: and such record shall be shown or read to 
him, or, if he does not understand the language in 
which itis written, shall be interpreted to him in a 


language which he understands and he shall be at 
liberty to explain or add to his answers.” 


In this case the Magistrate who took 
down the confession of the. accused, has 
been examined and toa Court question he 
answered: 

“It is impossible that I misunderstood what he 


confessed. I have used hisown words. He spoke in 
Telugu which I speak.” 


A similar objection was raised in Deo 
Dutt v. Emperor (i). In that case the 
statements of the accused were recorded in 
the narrative form in English, and it .was 
argued that those statements were inad- 
missible inlaw. ‘their Lordships of the 
Allahabad High Court overruled the objece 
tion and observed that any ‘formal defects 
which might have been made in tke recorde 
ing of the confession was cured by the pro- 
visicns of s. 533, Criminal P.C. The second 
part of the contention raised by Mr, Banerji 
is however a serious one. Unders. 164 (3) 
of the Code: 

“A Magistrate shall, before recording any such 
confession, explain to the person making it that 
he is not bound to make aconfessionand that if he 
does so it may be used asevidence against him, and 
no Magistrate shall record any such confession unless, 
upon questioning the person making it, he has reasen 
to believe that it was made Voluntarily.” 


In the case before us it appears that the 
Magistrate before recording the: confession 
questioned the accused in a manner to warn 
him that he was not bound to make -any 
confession and that if he did soit could be’ 
used as evidence against him, «but it dces 
not appear from the record of the confession 


(1) A I R 1923 All, 90; 71 Ind. Oss. 54; 45 A 166; 
94 0rLJj 6; WALIS . -® | 
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that the Magistra'e questioned the accured 
to find out -whether the statements were 
going to be made by tke accused voluntari- 
ly as contemplated by s, 164. Neither the 
record of theconfession ncr the statements 
of the Magistrate made in Oourt disclose 
such a state of affairs. No doubt there isa 
memorandum recorded by. the Magistrate 
to accompany the record of the confession. 
The memorandum says as follows: 
“In spite of two warnings in the absence of the 
- Police, he has made quite voluntarily the statement 
enclosed. I fully believe that his confession statement 
is quite voluntarily free from any influence.” 


Even in his evidence before the Court the 


Magistrate says: ; 
“I sent the Police escort away and warned accused 
that he was not bound to make a statement and 
thatifhe made any statement it could be used 
agdinst him ..... I ‘am convinced that the atate- 
ment was purely voluntary and that no extraneous 
influences were brought to bear upon him to induce 
accused to make his statement.” | 
The facts .disclcsed in the meniordndim 
no:doubt amount to a compliance with the 
provisions of s. 164; ‘but ‘the question is 
whether the Magistrate was'entitled to-take 
down the confessional statements before he 
had actually questioned the accused in the 
manner contemplated in the section. On 
the explicit, terms of s. 164, Oriminal P. O., 
the confession Ex, “A is inadmissible in evie 
dence, In- Bahawala v. Emperor (2)-it was 
held that the provisions of s. 164 (3), Cris 
minal P. ©., as amended, render it ine 
cumbent upon the Magistrate who is called 
upon to record a confession, to explain to 
the persen who is to make it (a) that he is 
not bound to make a confession at all; and 
(b): that if he does go, it may be used as 
evidence against him; and, further (e) the 
Magistrate should record the confessions, 
only if upon examination of the person 
making it he has reason to believe that it 
will be made voluntarily. Thus, where in 
the ‘Magistrate’s memoranda at the foot of 
the confessions these explanations were not 
complete, their Lordships held that the 
presumption under s, 80, Evi. Act; that 
the confession was ‘duly taken’ did. nof 
arise, and- the questicn whether the above 
raéentioned defect was curable under.s. 533 
of the Code depended upon whether the 
required explanation, though not recorded, 
had as a matter of fact been made. 
case befcre us, as I have already said, 
- neither in the memorandum nor in the de- 
pesitions.of the Magistrate is there anys 
thing to show that questions were put by 
the Magistrate to the accused to find out if 
© (2) 6 L-183: 86 Ind. Gas, 854; AIR 1925 Tah 489: 
26 Or L J 1288; 36 P.L R331). a 
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the statements were going to be made 
voluntarily, 

In Nazir Ahmad v, Emperor (3) their 
Lordships of the Judicial Committee laid, 
down that where a power is given todo a 
certain thing in a certain way the thing 
must be done in that way, ornot at all ; other 
methods of performance being necessarily 
forbidden. In that case reliance was placed 
by the prosecution upon the evidence of a 
First Claes Magistrate entitled to 
preceed under s. 164. His evidence was 
that on the application of the Police and 
on the orders of the District Magistrate he 
had - proceeded to the scene of the occur- 
rence and to the places material to the 
events connected with it. The object was 
said to be that the accused, including the 
appellant, might be given the opportunity 
of voluntarily and after a caution leading 
the way and showing to tke Magistrate the 
places where incidents in the Grime 
occurred. On arrival, the Magistrate said 
that he excluded the Police, or sent- thém. 
to stand apart ata distance, and-then was 
Jed round by each man and the places were’ 
pointed out. The appellant before ‘heir 
Lordships, according to the Magistrate, 
made a full confession, and the Magistrate 
said that he made rough notes of what he 
was told, and ‘afiér dictating to a typist-a 
memorandum from the rough -notes, he dés« 
troyed the rough notés. He produced, and 
there was put in evidence, a memorandum, 
called a note, signed ‘by him, containing 
the substance but not all ‘of the matter tó 
which he spoke orally. The note was signed 
by. him and at the end, above the signature 
there were appended a certificate somewhat 
to the same effect as that prescribed- ini 
s. 164 and in particular stating that the, 
Magistrate believed that the. pointing out 
and the statements were voluntarily :made: 
But it was not snggested that the Magis- 
trate though he was manifestly acting under 
Part V of the Oodde either purported to 
follow orin fact followed the procedure of 
ss. 164 and 364. Appellants denied the 
statement in the Sessions Oourt but the 
confession was accepted by the Additional. 
Sessions Judge before whom the trial took 
place, and the appellants were convicted: 
Their Lordships, as I have stated, held that 
this confession was inadmissible and in cone. 

(3)17 PLT 594; 163 Ind: Oas. 881; A IR 1936 
-P O 2538; (1936) Or, Oas. 752; 370r L J 897; 17 
629; 63 I A 372; 38Bom L'-R 987; 19360 WN 505; 
(1936) M W N 745; 1936 O L R ‘437°(2); 1936 A L R 
747; 9R PO 57;-19386)A L J 795; 40 OW N 1221; 
71M LJ 476; 39PLR43;44 LW 583; 19 NL J 
214,640 Ld 445(P 0), l 
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nection with the point raised with regard to 
B, 533 said: 


“In this case no question of the operation or 
scope of 8. 533 arises and their Lordsbips desire to 
express Ro opinion on that matter.” 


In the present case also there is no indie? 
cation either ın the statement of the Magis» 
trate or in. Ex. A that questions were put 
to the accused to find out whether the 
Statements were being made voluntarily. 
The question that. now arises- is wlLether 
without the confessional statements which 
‘are excluded, ‘there are materials cn’ record 
to bring the ‘guilt home to the accused.. In 
this connection the: evidence oi P. W; No. 9 
the uncle of the deceased, and of P., W. 
No. 10 is of importance, P. W. No. 9 says 
that on hearing the cry of the deceased he lit 
a lamp, opened the door and looked out. He 
stepped out in the verandah and.found the 
accused standing holding a knife which was 
blood - stained with the woman lying at his 
feet. He was standing over her on, her left 
hand, She had wounds.on her chest and 
blood was flowing from. them, He, threa- 
-tened to-stab the witness if he remained 
door and started shouting. Uj 
ing P. Ws. Nos. 1l and 12. B N up - and 
then he opened the door, and aiter’he open- 
ed the door’ P. Ws. ‘Nos. 15 and 14 also 
arrived. His ‘wife P. W. No. 10 sapporis 
him in this statement. P. Ws. Nos. 1] and 
-12 saw the accused running away towards 
the Nandapur Police Station with the knife 
in hand, and they also saw that the accused 
was wearing: the clotues (Exs,, 2-and 3). `P. 
Ws, Nos., 14 and, 14, say: tnat, when, they 
arrived at the. house ot. P. W.: No. 9 .he.told 
them ,.that the deceased. was stabbed, by- the 
appellant and they also heard P;- Ws. N os. 11 
and 12'say that they, had, seen the accused 
going away wiih.a knife in hand.. Nothing 
has been elicited- in their -examination 
which might lead one to believe that their 
statements are not correct. li is aiso in 
evidence that ne handed over the kofe to 
the Police Officer at-Nandapur, and ne does 
not deny the ownership of ihe knife. Then 
there is the evidence of the Sub-Assistant 
Surgeon who says that he examined tne 
accused soon after the murder, found a cut 
injury on his lett wrist, and that the accused 
explained to him that the injury nad been 
caused by himself wren he was stabbing 
the deceased and that he had pidced his lett 
band on her chest while he stabbed her aod 
had misjudged, 

Mr. Banerji urges that this éxtta-judicial. 
confession before the witness should ‘not be 
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taken against the accused, because it was 
not given in the Oourt of the committing 
Magistrate. [ am not prepared to accept 
this contention inasmuch as there is nothing 
to indicate that the Sub-Assistant Surgeon 
could in any way be called a partisan wite 
ness, and no question seems to have bean 
put in crosseexamination about this man 
before the committing Magistrate. On the 
evidence disclosed on the record I have no 
dobut in my mind that the accused is res- 
ponsible for causing the injuries upon the 
deceased as a result of which she died and 
that he is guilty under s. 302, I, P,C. His 
statement before the Sessions Court is too 
fantastic to be accepted and there is notbing 
to support it, and there is no evidence to 
show.that Madhu Bisoi killed the woman. 
Then the question is about the sentence. 
The appellant and the deceased lived as 
husband and wife for three years, anda 
cnild was born to them about six months 
before the date of the occurrence. They 
went to sleep as usual and, according to the 
witness, it was early in the morning before 
dawn that the occurrence took place. There 
is nothing to indicate that there was any 
premeditation,on the part of the accused to 
commit the offence. His subsequent conduct 
in going, to the,thana with. the. blood stained 


knife- shows that.he was in a state of franzy. 
“As to what actually led him to cummit the 


crime. it i8 very difficult to say; but- it is. 
not difficult. to, imagine. tnat. something 
must have taken place at that-hour of the 
night - -whicH-caused him to fiy into a rage, 
and he. might at the time bê. remembermg 
some; incidents connected with: Madhu Bis 1 
and the deceased whom he treated as his 
wife. The majority of the prosecution wite 
nesses curiously enough denied all know- 
lodge of the person Madau Bisoi; but P. W, 

No. 14 says that there issucn a man in the 
Village aithough: he did ‘not know anything 
about the relationship between the deceased 
and Madhu Bisoi, Under the circumstances 
I bave-no doubt in my mind that the ac- 
cused killed his wife under some sudaen 
provocation, and therefore the extreme 
penalty of 1aw 18 not called for in this case. 

‘he ends of justice will be met if he is sen- 
tenced to the lesser sentence of transporte 
tion for life. 

In tne-result I would discharge the refer- 
ence and allow the appeal only to this | 
exteut that the sentence of death will be 
Commuted to one of transportation for life. 

Meredith, J—1l agree with the ‘view 
taken -py my learned brother. “hat the first, 
information report is: inadmissible - ‘cannot 
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be questioned. ft is a confession to the 

olice and as such under s. 25, Evi. Act, 
it cannot be proved as against the accused. 

be principle in Superintendent and Re- 
membrancer of. Legal Affairs, Bengal v. 
Lalit Mohan Singha Roy (4) is not applic- 
able in this case as there are no parts of 
the first information report which can be 
extracted from the rest and said to be re: 
levantina themselves and admissible as not 
being incriminatory. The first informa> 
tion report in this case forms a single con- 
nected story. No part of it has any meaning 
of significance except in relation to the 
whole, It would be quite wrong to extract 
fragments from’ it in which the accused 
does not make: any  self-incriminating 
statement, for, there are no such fragments 
which in themselves have any. relevance 
or significance. In the case of the confession 
made to a Magistrate the position is not 
so clear, but I have no doubt that it is 
inadmissible, as it has not been duly record- 
ed under s. 164, Oriminal P. O., and the 
defect cannot be cured by s, 533 of that 
Oode. Section 164, cl. (3) is in the follow- 
ing terms: 

“A Magistrate shall, before recording any such 
confession, explain to the person making it that he is 
not bound to make a confession and that if he does 
so it may be used as evidence against him and no 
Magistrate shall record any such confession unless, 
upon questioning the person making it, he has 
reason to believe that it was made voluntarily; and 
when he records any confession;> he shall make a 


memorandum at the foot of suck record to the fol- 
lowing effect : , 


‘I believe that this confession was. voluntarily 
made.” It was taken in my presence and hearing, 
and was read over to the person making it, and 
admitted by him-to be correct, and it contains 8 
mn and true account of the statement made by 
1m. 

‘Yhesé provisions are mandatory, as has 
been laid down bythe Privy Qouncil in 
Nazir Ahmad v. Emperor (3), The Magis- 
trate must act strictly in accordance with 
the provisions of 8. 164,ornot atall One 
of the provisions just quoted says that no 
Magistrate shall record any such confession 
unless, upon questioning the person mak- 
ing it, he has reagon to believe that it was 
made yoluntarily. Therefore, the Magistrate 
nfusi ask thé accused questions designed 
tg ascertain and to satisfy himself whether 
the ‘confession is being made voluntarily. 
or not, It would, I think, be going too far 
to say that the questions must be in any 
‘special form, for s. 16% doesnot prescribe 
that; but clearly there must be some. ques- 


tion’ or questions designed to reveal whe- 
(4) 25.0. W N 786; 62 Ind. Oag. 578; A I R 1921, 


al, 111; 22 Gr, LJ 562, . ; 


s 
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ther the statement ia being made volun: 
tarily. What happened in the present case 
was that the Magistrate, when the accused 
was produced before him,. warned him 
that he was not bound to make a Blater 
ment and that it might be used as .evi-= 
dence against him. He then put him back 
for 24 hours for cool reflection. When he 
was producéd the second time he Ssked 
him one question preparatory to recording 
his confession and one question only. This 
question was: l , i 

“Have you remembered the warning I gave you 


yesterday that you are not bound to make a statement 
and- that it may be used as -evidence against 


y . 2 
to which the accussd answered “I have heard 
your present warning also. I am prepared 
b? make a statement.” In his certificate at 
the foot of the confession the Magistrate 
recorded : ` ; 2° 2 
“The accused was produced before.me-on.-May-1, 
1939, from the Sub-Jail, Jaypur, I have asked the 
Police escort to go out of my Court hall and gave 
him warning that -he ia not bound to make a statê- 
ment and that the eaid confession if any made may 
be used asevidence against him Lhave given him 
time till to-day for 24 hours for cool reflection. To- 
day, è. e, May 2, 1939, he is again produced. I have 
again warned him as stated above. In apite of two 
Warnings in the absence of the Police, he has made 
quite voluntarily the statement enclosed; - I fully 
believe that his confession statement is quite volun 
tarily, free from any influence.” ~. 


... That 18, the position so far asthe Magis 


trate’s written rec ord is concerned. When he 
was examined as a witness the Magis- 
trate took the matter no further. He 
sald : | ; 

“The accused was produced before me on May 1 
sence I sent the Police escort away and warned 
the accused that he was not bound to make a state- 
ment and that if he made a statement it could be 
used against him. I gave him 24 hours to reflect and 
recorded his statement the next day. At that time 
no Police Officer was present or within sight ..... ih 
fem convinced that the- statement was purely 
voluntary and th3t no extraneous influences were 
broaght to bear upon him to induce the accused 
to make his statement." | 


“Olearly the Magistrate amọoly warned 
the accused, and so fully complied with 
the first part of s. 164, cl. (3); but he did 
not, in my opinion, comply with the man- 
datory provisions of the second part of that 
clause, and coséequently he had not juris- 
diction to say that he was satisfied that the 
confession was voluntary. The only quese» 
tion asked was not a question regarding 
the voluntary character of the statement, 
but only a question with regard to the 
accused's memory of the previous warning. 
If fully answered, it could reveal no more 
than the fact that the accuged remembered. 
the warning made 24 hours’ before, and. 


1940 . 


as the same warning had just been made in 
identical terms it could not possibly take 
the matter any furiher or add in any way 10 
the warning just given, In the circumstances 
it was a question which could reveal no- 
thing, and was not in my view a question at 
all within the meaning of s. 164, cl. (3), To 
ask a question which can Only test the 
accused's memory is not acompliance with 
the provisions of this section. The ques- 
tion or questions, whatever the form, must 
be designed to show whether the accused 
is making the statement voluntarily. Such 
questions, fur example, mignt be: “Are you 
making your statement as a result of any 
threat or inducement? Are you making your 
statement entirely of your own free will, and 
not as a result of anything anyone has said 
to you? Whatis your motive for making a 
statement which must incriminate you?” 
These are only examples. Others might 
be thought of. As. Ihave said, the law 
does not compel any particular questions 
or any particular form of questions. There 
must be some, question, and some question 
the answer to which will indicate whether 
the confession is a voluntary one. Where 
there was.no such question, the Magistrate 
has no jurisdiction, to record a confession, 
and it will not do to point to some question 
which may; have been asked but was 
directed to some other end, All this follows 
from s. 164 itself, which says thatin the 
absence of the question tne Magistrate 
shall not record the confession, He bas no 
jurisdiction to record as a Magisurate 
go as to bring into operation the pros 
visions of s. 8U, Evi. Act, and, secondly, 
he has no jurisdiction to record a state- 
ment that he has | 
the confession is Voluntary, lt has been 
laid down in Jiubodhan Bhuian v. Emperor, 
39 Ind. Ugs. 991 (5) that if the Magistrate 
fails to question the accused in the propor 
manner, he has no jurisdiction to say 
that he had satisfied himself that the 
confession was voluntary. With that 
view I entirely agree. Having regard to 
conditions in India, the Legislature has 
thougot it proper to prescribe certain 
safeguards befure a confession made .to a 


Magistrate can be used against the person . 


making it, and itis :most important that 


these safeguards should not. be whittled. 


down. l ; 
“In a case like this, 8. 853, Oriminal P. O, 


cannot be brought n to cure the defect.. 


Itis true that under that section oral 


(5) 39 5 A “* : r. 1R-(1 J- ( 
623. Ind „Oas 991:'A I R 1917 Pat. 475; 19 Or L T 10); 26 Or L J 344, i a 
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evidence can be taken to show that the 
defect was one of form only, and not of 
substance, and that though the Magistrate’s 
record doesnot show that he had fully 
complied with the provisions of s 164, yet 
in fact, he had actually done so. But 
that is all that e. 533 can do. By using 
its provisions a defect of form can be 
removed, but not a defect of substance, 
Where tbe Magistrate is able to say in 
Court trat he had asked the necessary 
questions but Ład forgotten to record them, 
then s.533 would be applicable and s 91, 
Evi. Act, will cause nodifficulty since 
s. 533 expressly states that it shall not do 
so. But where the Magistrate does not or 
cannot supply the defect in the written 
form with oral evidence, s. 533 cannot 
help. That is the view taken in Farid v. 
Emperor (6) and Partap Singh v, Emperor 
(7). These cases lay down that s. 533 can 
be used to cure defects of form but not of 
substance. The view taken in these cases 
seems to me to be correct. If no question 
were actually asked, s. 533 will not help; 
but if the Magistrate's evidence shows that 
the questions were asked, then that is 
merely a defect of form and s. 533 will 
cure it. Such a case is reported in 
Ramai Ho v. Emperor (8) where the real 
Point was that the Court found that the 


“accused had been questioned sufficiently, 


although not io proper form, 


It might be said that even. if the con. 
fession is not one properly Tecorded by 
the Magistrate under s.-164, it might still 
be proved, not under the.provisions . f 
5.60, Evi. Act, not as a confession formally 
recorded by a Magistrate, but as asort of 
extra-judicial confession made toa person 
whose position 1enders bim worthy of 
credit. It might be argued with some 
plausibility (sic) that if a casual confession. 
to an outsider made without any warning 
such as the extra-judicial confession to the 
dcctor inthe present case, can be proved 
then why cannot the confession to the 
Magistrate be equally proved? Is not a 
Magistrate as worthy of credence asa 
dcetor oras a chance bystander who hears 
an extra-judicial confession? And if the 
provisions of s. 80, Evi. Act, are not applie° 
cable, why not the provisions ofss, 17, z1 
94 and 26? yee 


(6) 2 L 325; 65 Ind. Oas. 613; A I R 1922 Lah 
art A KATA Tnd Oas. 978 | b 

(7) 6 L 415; , Oas. 978; AIR 1935 L 
21 Wr LI El - E 

8) 3 Pat 872; 84 Ind, Cas, 458; A I R1925 Pat, 
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The answer to thisis that the Privy 
` Council in Nazir Ahmad v. Emperor (3) 
‘has considered this very question and has 
said “No.” In view of that decision it must 
be held that, thcugh anextrajudicial con- 
fession to any ordinary person (other 
than a : Police Officer) can be proved, such 
a confession cannot be proved atall if 
made toa Magistrate unless the provisions 
of s. 164, Criminal P. O. have been 
complied with; andit willnot help, in 
view of that decision, for a Magistrate to 
say thathe did not purport to act under 
the provisions of s. 164. A second objection 
was-taken to the confession in the present 


case namely thatit was not recorded in, 


Telugu, the language in which it was 
made, Though the Magistrate stated 
that 'he spoke Telugu, he did not say that 
he could write the Telugu script. He’ was 
not asked in cross-examunation if he could 
write Telugu, or why, if so, did not record 
the confession in Telugu but in English, 
Assuming however that he could have 
recorded the confession in Telugu and 
that: the provision of s. 364 (1), Oriminal 
P. O., were not fully ccmplied with,- that 
is a defect which is clearly curable under 
s, 533, Criminal P. O., and it has been so 
held in Deo’ Dutt-v. Emperor (1). The 
confession however’ is inadmissible . by 
reason: of the first objection, tnough not 
by reason of the second. l 
..Excluding the first information report 
and the confession, I agree with my learned. 
brother that, there is ample evidence -to 
prove the. guilt .of the accused. I see no 
reason why..P,.Ws. Nos.9 ad. 10 should 


not : be : believed,. and their. evidence. 
is inconsistent with the innocence of the: 


accused. That P. Ws. Nos..9 and 1) gave 
out, their story at once is proved by P. Ws. 
Nos..11 and 14, Then there is.the evidence 


of P, Ws. Nos, 1l and 12 that the accused. 


was seen. running away „with the blood- 
stained . knife. This again is not. the 
conduct of .an innocent.man. 
evidence that he appeared at the Police 


station and made over the blood-stained. 


knife, which has been proved to be his own 
and with his clothes covered with blood, 
“Though the first information report cannot 


be used,. the evidence that he appeared at. 
the ihana covered with blood, made over. 


his blood-stained knife, and did not lay any 
information accusing: anyone else of the 


murder, is admissible. Then there is thé’ 
evidence that he retired for the night alone. 


with the deceased and instantly after, the 


murdèr he was found alone with her body,- 
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He is proved to have had the opportunity, 
aid he has himself given the-motive. Lastly, . 
there is the extra-judicial confession made 
to the doctor in which he stated that he 
had caused an injury to his -left hand, 
seen by the doctor, while committing the 
murder. He placed: his left hand on the 
woman's chest, he’said, to hold her down, 
and one of his blows had been skghtly 
misdirected and cut his own hand. No doubt 
this extra-judicial confession cannot carry 
the same weight as a confession duly 
recorded under's. 164; but’ it is admissible 
under s. 21, Evi. Act. There’ is no 
reason whatever why the doctor should 
make a false statement, and the evidence 
does:serve to corroborate the circumstantial 
evidence in the case. 


“D Sentence reduced: “ 
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LAHORE HIGH COURT 
Oriminal Appeal No. 407 of 1939 - 
- July 15,1939. < - 

-Braoxer, J. -- 
DHANPAT RAI—Oonvigt— 
i APPELLANT 


os versus 
~ - BMPEROR—Oppostts Party 

Criminal: Procedure Code (Act V. of- 1895); 2, 238 
(2)=-Accused:charged with being. principal in. manu-. 
facturing counterfeit coin—Conviction for abetment 
when justified. an | ; 

Where an accused is actually charged with being 
principal in the manufacture of counterfeit coin,-the. 
Magistrate is.not justifisd in convicting him of - 
being abettor, when the facts which would con: 
stitute the offence of abetment are quite different 
from the facts which would constitute: the offence of 
manufacturing: counterfeit coin, st ae “i 

S. A. from an order of the Special 
Magistrate, Punjab and Delhi, dated March 
28, 1939. J / : 

Bakhehi Bhagat Ram, for the Appellant, 


Mr. Mohammad: Monir, Assistant Advocate- 
General, for the Crown, "i , 


Judgment.— Fazal Ahmad, Tej Ram and 
Dhanpat Rai:appeal from their convictions 
by a-Special Magistrate at Lahore. Fazal. 
Ahmad was. convicted under s. 232, I, P. O., 
and sentenced to seven years’ rigorous 
imprisonment. The other two appellants 
were Convicted of abetting this offence 
and sentenced to five years’ rigorous 
imprisonment each. The case for the 
prosecution walen was accepted by the. 
learned trial Magistrate appears to be as 


follows : < - 
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Tej Ram and Fazal Ahmad entered into 
"a conspiracy to manufacture counterfeit 
coins, Not having sufficient capital they 
induced one Balmokand Khera to put up 
the capital for the necessary machinery 
and materials under the pretext of starting 
a factory for. the manufacture of buttons. 
When the necessary machinery and the 
material had been obtained these two con- 
spirators revealed their plans to Balmokand 
K'hera -and invited him to join. He was 
horrified and refused, whereupon Dhanpat 
Rai appellant, who was a partner with Tej 
Ram in the firm of Dhanpat Rai and 
Company, Limited. was. approached and 
asked to join the conspiracy. In pursuance 
‘of this conspiracy counterfeit coins. were 
actually manufactured in the shape of false 
rupees and fouranna pieces. As regards 

Fazal Ahmad there appears to be no doubt 
whatever. He was not only caught red- 
handed- which fact has been proved by 
evidence. wnich there. appears to be no 
reason to doubt, but he has made a long 
and detailed confession in which he has 
fully implicated himself. His offence is 
serious and the sentence inflicted cannot be 
said to be excessive. His appeal is accord- 
ingly dismissed, 

- With regard to Tej Ram and Dhanpat 
Rai, however, a legal objection has been 
raised on behalf ot Tej Ram which. also 
applies in Dhanpat Rai. It was not raised 
by Dhanpat Rai’s Counsel on his. behalf as 
‘the. Counsel argued that. he was entitled 
to a full acquittal: This 
two. appellants: were actually.charged with 
being: principals, in the manufacture of 
this counterfeit coin and that, in the cır- 


cumstances of this case, the: Magistrate was. 


'not justified in convicting them of being 
abettors, presumably by conspiracy. 


_L think that.this objection is well founde 


ed. The learned Magistrat» has argued 
that abetment is only a minor offence as 
compared with the substantive offence and 


has attempted to justify the conviction. 


under sub-s. 2 of s. 238, Criminal P. O. 


There would no doubt be cages in which. 


, this would. be applicabie to a case of 


abetment but I do not think that. the. 


Present case is one of them as, in my 
opinion, the facts which would constitute 


the: offence of abetment in this case are. 
quite different from the .facts which. would. 


constitute the offence of manufacturing 
counterfeit cin. Tne matter however does 
not end there.as.under s. 229 before. I can 
regard the error in stating the offence ia 
the charge to be material [ have to tind as 


1889 & 10 


is that these. 
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a question of fact thatthe accused was in 
fact misled by such error or omission and 
that it has in fact occasioned a failure of 
justice. In this case it is not difficult to 
find that the accused have been misled. 
After the charge had been framed the 
accused through their Oounsel protested 
against it. His objection was however 
overruled by the Oourt whoheld that the 
charge, as framed, was perfectly good. It 
seems to me to be impossible to draw any 
other inference from this that the Oourt’s 
action must have led the accused to the 
definite opinion that what they had to 
answer and what they had to rebut was the 
charge of committing the offence as prine 
cipals.. Thelearned Counsel for the Orown 
has argued that all the circumstances 
from which inferences of the abetiment 
could -be raised: were put to the accused 
in their examination’ before the charge, 
This mey be so, but when the charge was 
afterwards framed and speciically related 
to the substantive offence and the Oourt on 
the matter being brought to its notice 
persisted in this attitude, namely that it 
was as principals the accused were being 
charged, I think it is only a natural ine 
ference that they would not in such a 
case think it necessary to defend themselves 
against a charge of being only abettors. 
For this reason. therefore it is clear that 
the refusal of the Court to alter the ` 
charge when requested to do so must be | 
deemed to have occasioned. a failure of 
justice. . 
For- these reasons therefore I find my- 
self compelled in the case of Tej Ram and 
Daanpat Rai to set aside the conviction and 
to order a fresh trial. This trial however 
will only start at the stage where the error 
took place, namely from the amended 
charge agaicst these two persons. It has 
been represenied to me thai these pro- 
ceedings are likely to be protracted and 
that the two appellants, Tej Ram and 
Dhanpat Rai, have already been for con» 
siderable. time in custody, A prayer is 
therefore made for bail, On considering the 
case, I find the. seriousness of the offence 
is such that Ido not think that. E would. 
be-justified. in this case in releasing them - 
on. bail,.especially.as they havé been found’ 
guilty. in this trial by a competent Oourt, 
even taough I have bad to set aside that 
conviction on a technical legal pgint. This 
remark .of mine however must not be con- 
strued by the Magistrate as any indication 
of. their guilt and he ghould try the case 
with a fresh mind: on the faets before him, 


e 
He will, no doubt, if he finds the appellants 
guilty in this new trial, in assessing ther 
Bentence, take into consideration the fact 
that the proceedings had: been protracted for 
no fault of their own. 

È. - Order accordingly. 
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CALCUTTA HIGH COURT . 
Application in Suits..Nos. 950 of 1934 
| and 1230 of 1936 E 
August 25, 1938 


SEN, J. 
Kumar GONESH CHUNDER MULLIOK 
AND OTHERB—APPLICANTS 


1ETSUS 
Smt. NARAYANI DASSI— 
RESFONDENT ; 

Legal practitioner—Lien—Solicitor's lien over pro- 
perty obtatned by his exertions—Insolvency of client 
— Effect. i 

A Solicitor has at Common Law and apartfrom any 
order ofthe Oourt or statute a lien over property- 
recovered or preserved or the proceeds of any judg- 
ment obtained for the client by his exertions. Subject 
to any statute to the contrary, the Oourts in India 
will follow the Common Law of England in this 
respect. So far as this type of lien is concerned, it 
does not matter whether the solicitor has got actual 
possession of the property overwhich he proposes to 
exercise his lien or not. 105 Ind. Oas. 383 (1), relied 
on. Mercer v. Graves (2), explained. [p. 67, col. L] 

The insolvency of the client makes no difference to 
the Common Law right of the solicitors to be reim-. 
bursed for their costs out of the property obtained by . 
their exertions. This right is based on the principle ` 
that it is not just that the client‘ should get the benefit - 
of the solicitors’ labour. without paying for it. 
The lien, therefore prevails notwithstanding the 
bankruptcy of the client. Guy v. Churchiil (5) and ` 
In re Meter Cabs Ltd. (8), relied on. Mercer v. 
Graves (2), distinguished, [p. 68, cols. 1 & 2.] 


Messrs. S. M. Bose, J. N. Majumdar, N, C.’ 
Chattarjee, H. N. Sanyal and G. K. Mitra, 
for the Applicant. l i 

Mr. J. A. Clough, for the Respondents. ` 


Order. — The facts giving rise to this 
application briefly are as follows: Kumar. 
Gonesh Ohunder Mullick hereinafter. dese. 
cribed for convenience as the client engaged. 
Messrs. Charu Ohunder Bose & Oo, as 
his attorneys for the conduct of Suit No, 950 
of 1934 . instituted by him against one ; 
Sm. Narayani Dassi for the recovery of 
& sum of money. The suit was decreed 
in favour ofthe client on August 17, 1934 
for the sum of Rs. 17,206-6-0 with interest , 
< and costs. Premises No. 13 Bentinck Street. 
which belonged to the estate of the 
defendant Narayani Dassi's husband was 
acquired by the Oaleutta Improvement 
e Trust and the compensation money paid 
therefor lay in. deposit with the Oalcutta 
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Improvement Trust Tribunal. In execution | 
of the aforesaid decree the client through his . 
attorneys,’ Messrs. Oharu Chunder Bose & 
Co., attached the sum of Rs. 18,000 lying in 
deposit with the said tribunal on Deceme ` 


- ber 20,1934. Thereafter, the two daughters 


of Narayani Dassi, namely Smt, Lajabati 
Dassi and Smt. Lalabati Dassi. objected 
to this money being attached on the 
ground that the decree passed against’ 
their mother Smt. Narayani Dassi not binde 
ing on the estate of their father. On 
April 6, 1936 the decree was amended on: 
the application of Smt. Narayani Dassi, 
and it was directed in the decree that the 
decretal amount was to be paid out of 
the estate of Narayani Dassi's husband 
whose name is Brojonath Chunder. Theree 
after the writof attachment was amended ' 
and the property was again attached. Upon’ 
this the two dughters of Naryani Dassi men- 
tioned above instituted a suit in this 
Court being Suit No. 1230 cf 1936, inter” 
alia, for a declaration that the decree 
passed against Narayani Dassi in Suit 
No. 950 of 1934 was not binding upon the 
estate of their father Brojonath Chunder. 
Jo this suit’ Kumar Gonesh Ohunder 
Mullick was one of the defendants and the’ 
solicitors Messrs. Oharu Ohunder Bose & 
Oo., acted on behalf of Gonesh Chunder 
Mullick». `The.suit ended in a compromise 
decree. Among. the terms of the compro- 
mise decree the following only need be 
stated, -It was declared that the decree’ 
passed in Suit No. 990 of 1934 was binding 
on the estate of Brojonath Chunder decease 
ed-and on his reversioners, The defendant: 
Gonesh Chunder Mullick agreed to accept: 
the sum of Rs. 16,000 in full settlement of. 
his. claim and costs under the aforesaid 
decree, and it’ was. declared that he was: 
entitled to realize and ‘recover this sum 
out of the estate of Brojonath Ohunder,’ 
lt. was also declared that the attachment 
on the moneys lying with the :Calcutta 
Improvement Trust Tribunal in execution 
of the decree passed in Suit- No. -950 of 
1934 should remain subsisting. This decree 
was passed on February 4, 1938.. The. - 
petitioners who are the attorneys of Kumar. 
Gonesh .Chunder Mullick ‘state that the. 
costs due to them by the- client in respect 
of both these suits amount to Rs. 3,100 
which is yet unpaid. . : . kat a 
After the consent decree was passed, 
the .client was adjudicated insolvent on 
February 22, 1938. Tnereafter the: Official 
Assignee applied to the Calcutta Improve- 
ment .Trust Tribunal for'payment of the 
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tioners Claim that before this sum is paid 
over to the Official Assignee the sum of 
Rs. 3,100 should be paid to them on the 
ground that they have a lien for this 
amount on the sum of Rs. 16,000 which was 
procured for the client by the exertions of 
the petitfoners as his attorneys. 

The facts-alleged are in the main unchal- 


Ienged. The Official Assignee resists this- 


application on grounds of law. Learned 
Counsel on his behalf ‘says that the sum 
of Rs. 16,000 not having come into the pose 
session of the petitioners they could have 
no lien on this sum in the strict sense of 
the word. Next he points out that 
this sum being the property of the insol- 
vent vested in the Official Assignee and 
became divisible smong the creditors of 
the insolvent under the Presi, Towns Insol. 
Act on the making of the order of adjudi- 
cation. He argues that the petitioners 
have no higher right with respect to this 
sum than any other creditor of the insole 
vent and that their remedy lies in proving 
their debt in the insolvency proceedings. 
Certain other technical objections were 
Taised in the affidavit in opposition but 
these were not pressed. It has been estab- 
lished and indeed it is not challenged that 
this sum of. Rs. 16,000 was procured for 
the client by the exertions of the- peti- 
tioners. It is also established that the 
client has not paid the attorneys their 
costs of the suits. The costs have not 
yet been taxed but E shall assume for the 
moment that they amount to Rs, 3,100. Now 
“a solicitor has at Common Law and apart from any 
order of the Court or statute a lien over property 
recoverad or preserved or the proceeds of any judg- 


ment obtained for the client by his exertions: 
(Halsbury Vol. 26, para. 1342), d 


Subject to any statute to the contrary, 
the Oourts in India will follow the Common 
Law of England in this respect, This is 
now well established by a series of cases 
decided by the High Courts not only of this 
¿Province but of other provinces also. A 
number of such cases has been collected 
together and noticed in Tayabji Dayabhai 
£ Co. V. Jetha Devji & Co. (1). Bo far as this 
type of lien is-concerned, it does not 
matter whether the solicitor has got actual 
Possession of the property over which he 
proposes to exercise his lien or not. In 
this connexion I propose to deal with the 
argument of learned Counsel for the 
Official Assignee that there can be no lien 
without possession, He referred me to 


" -€1) 51 B-855; 105 Ind, Oas. 383; A I R 1927 Bom, 642 
29 Bom, L R 1196, o - 
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the cass in Mercer v, Graves (2) where 
Cockburn, O. J., remarked that there is no 
such thing as a lien except upon some- 
thing of which you have possession. His 
Lordship however goes on to say 

“that although we talk of an attorney having a 
lien upon a judgment, it is in fact only a claim or 
right to ask for the intervention of the Oourt for 
his protection, when having obtained judgment 
for his client. he finds there is a probability of the 
slient depriving him of his costs,” 

This is precisely the right which is now 
being claimed by the petitioners, It seems 
tome that at the present time and in the 
circumstances of this case the objection 
that the word lien cannot be usad to dese 
cribe the rights claimed by the attorneys 
over the sum of Ra. 16,000 is merely pedane? 
tic. The word has been so used by high 
authority in numerous decisions and texts 
books. In Halsbury’s Laws of England, 
Vol. 26, para, 1434 the lien of a solicitor 
is said to be of three kinds: (1) A passive 
or retaining lien; (2) a Common Law lien on 
property recovered or preserved by his 
efforts; (3) a statutory lien enforcible by a 
charging order. [a India the first type of 
lien or the posgessory lien corresponds 
to the Lien described in s. 171, Contract 
Act. This case is concerned with the 
common -law: lien and this lien attaches 
to property procured by the labour of the 
solicitor whether or not the property is in 
the possession of the solicitor. Parae- 
graphs 1342 to 1345 of Halsbury’s Laws of 
England, Vol..z6 deal with the Common 
Law lien, In para. 1343 it is said that this 
lien does not attach to real property but 
with this exception it attaches to property 
of every deseription, “such as for instance, 
money payable to the client under a 
judgment.” This is precisely, the kind of 
property involved in the present application 
and I propose to follow the learned author 
and deseribe the solicitor’s rights over 
such property for his unpaid costs as a 
lien. Thus, if there had been no insolvency 
proceedings the petitioners would be entitled 
as a matter of course to ask this Court to 
direct the payment of their costs out of 
this. sum of Rs. 16,000 before any of it 
was made over to the client or to anybody 
else. The Court in such case would act 
summarily in aid of its officer and would 
direct payment upon a motion: In re Tyabji 
& Co. (3) and Harnandroy Foolchand v. 


Gootiram Bhuttar (4). g 
(2) (1872) 7 Q B 499; 41 LJ Q B 212; 26 L T 551; 20 
W R 605 


605. p 
(3)7 Bom, L R547 7 p 
(4) 46 O 1070; 54-Ind, Oas? 691; A I R4920 Oal 
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The question is, whether the insolvency 
of the client will have any effect on this 
right of the petitioners.. The argument of 
learned Counsel for the Orficial Assignee 
is shortly this. He refers me to s, 52, 


Presi, Towns Inaol. Act which describes- 


what does not constitute property divi- 
sible among the creditors of the insolvent 
and says that the sum of Rs. 16,000 does 
not fall within this description,. Next he 
refers to s. 17 of the said Act which enacts 
that the property of the insolvent upon 
his adjudication shall vest in the Official 
Assignee and become diviaible among his 
creditors and which prohibits creditors 
from proceeding against such property in 
any other way except.as provided by the 
Act. There is an exception made in the case 
of secured creditors. Learned Counsel for 
the. Official Assignee. points out that the 
petitioners are not secured creditors and 
relying on the said two sections argues 
that they. can have no higher right over 
this sum of Rs.‘16,000 than any. other 


creditor now that the client has become 
insolvent, 


I am, not inclined to accept this view. 
‘Property’ has not been defined in 
the . Presi. Towns Insoj. Act except. by 
saying that it includes certain things. 
Property Consists of a bundle of rights 
which a person possesses over or in a thing. 
Lhe.property of the client: in this sum of 
Re. 16,00 is curtailed to this extent: that 
the solicitors have the right to get their 
casts out of this sum first, pefore the client 
can get possession of or deal with it. ‘This 
right of the solicitors has’ not been 
taken away either expressly or impliedly 
by the Presi. Towns Insol, Act. All 
that has. vested in the Ottcial Assignee 
by virtue of s, 17, Presi. Towns 
Insol, Act, is the proprietary right 
which the insolvent possessed in this sum 
of Rs. 16,000 and nothing more.. In my 
opinion, the insolvency of the client makes 
no difference to the Common Law right of 
the solicitors to be reimburged for their 
costs out of. the property obtained by 
their exertions. This right is based on the 
principle that itis not just that the client 
should get the benefit of the solicitors’ 
labour without paying for it. Here the 


Official Assignee, representing the client 


and ihq creditors, wisnes to get tbe benefit 
of thé sum :of Ra. 16,000 without paying the 
solicitors by whose labour it was procured, 
This ghould not jn;my opinion 
ted. This-is the principle laid down in 
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Guy v. Churchill (5). In In re:‘Meter Cabs 
Lid. (6), Swinfen Oady, J., states that this 
Common Law lien prevails notwithstanding 
the bankruptcy of the client, 

Learaed Counsel for the Official Assignee 
says that this is an obiter dictum. That 
is so, but an obiter dictum from such 
high authority is entitled to the greatest 
respect and consideration, and should be 
followed unless any authority to the con- 
trary is shown or unless there is other 
gcod reason’ not to follow it. No case has 
been placed before me which would justify 
me in not following this dictum which [ 
may say with great respect is grounded on. 
principles of justice and equity. As regards 
the case in Guy V. Churchill (5) in which. 
the Official Receiver was not allowed to 
take the property of the insolvent without 
the costs of the solicitur who obtained the 
property being first deducted, learned 
Counsel for the Official Assignee argues, 
that these costs were incurred and the 
property procured after the adjudication, 
whereas in the present case the costs were 
incurred and the property procured before 
adjudication, This, in my opinion, is a 
distinction without a difference, The case 
in Mercer v. Graves. (2) relied on by 
learned Counsel for the Official Assignee is 
not, in my opinion, helpful for the decision 
of this case. The point fcr decision .there 
was whether the defendant could claim a 
set-off against the claim of the plaintiff. 
The plaintiff contended that in the property 
for which he was suing the defendant, his 
attorney had a lien for costs incurred in 
obtaining that property and that he should 
be considered as trustee for his attorney 


and that therefore there could be no setroff. 


‘This contention was not given effect: to. 
The point for decision was very different 
and | donot think that I need consider 
that case any furtner. 

ln my opinion, the insolvency of the 
client has made no difference to the rights 
of the solicitors, Their Common Law lien 
remains unimpaired and they are entitled 
to get their costs incurred in both suits out 
of the sum of Ks, 10,000. 1 direct therefore 
that the sum of Rs. 3,100 be paid out of 
this sum to the solicitors. The costs will 
be taxed and if it be found that anything 
in excess of the taxed costa has been 
taken, the excess shall be refunded to the 
Official Assignee. ‘Ihe petitioners give an 


(5) (1887) 35 Ch. D 489; 56.L J Ch, 670;56 L T 510 
35 W R 706. a, ’ 


(6)- (1911) 20h. D 557; 81 L J Ch. 82; 105 L T 372 
iv Manson 92; 56 3 J 36, KNA Ka 
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undertaking to this effect. The Official 
-Assignee shall pay the ecsts of this applica- 
tion out of the assets of the insolvent, 
The balance of Rs. 1t,000 shall be paid to 
the Official Assignee. The interim injunce 
tion is dissolved. The Official Assignee 
shall be entitled to retain his costs out 
of the assets as between attorney and 
client, ° 
5. Application allowed. 





NAGPUR HIGH COURT 
Miscellanecus Judicial Case No. 66-B 
of 1935 
August 21, 1939 
StonE,C. J. AND BOSE, J. 

Tag COMMISSIONER cr INCOME-TAX, 
C. P. ano U. P., LUCKNOW —. 
APPLIOANT 
Versus 


Messrs. BADRIDAS RAMRAI SHOP, 


AKOLA AND OTHERS—OPPOSITE PARTY 

Income Tax Act (XI of 1922), ss, 22 (3), 23 (4), 13— 
Applicability of s. 22 (3)—S. 23 (4), applicability— 
Income-taz Officer, if can guess as to what assessment 
should be—S. 13%s3 computation section—Asseasee, whe- 
ther entitled to further notice before 3. 13 is put into 
operation. 

Section 22 (3), Income Tax Act is designed to 
enable a person who has made a return which he 
subsequently discovers contains an omission or & 
wrong statement to correct that wrong statement at 
any time before the assessment is made. It does not 
apply to the case of a person who has made a false 
return knowing it to be a false return and whose 
false return is discovered by the Income-tax 

ficer. 

If no return has been made at all or if a return has 
been made and the notice given has not been com- 
plied with, then a. 23 (4), Income Tax Act applies and 
the Income-tax Officer has to make the assessment to 
the best of his judgment. Where s. 23 (4) applies so 
long as the Income-tax Officer does not act dis- 
honestly, vindietively or capriciously but exercises 
his judgment, he may make such assessment as he 
thinks fit even to the extent of guessing what the 
assessment should be. 167 Ind. Oas. 793 (1), referred 


0. 

Section 13, Income Tax Act is not an assessment 
but a computation section. Its provisions instruct the 
Income-tax Authorities as to the method to be adopted 
in computing the profits and gains of the business in 
question. Primarily the method is that adopted by 
the assessee. Where a return has been made and 
notice has been given and a corrected return has been 
put in, the assessee is not entitled to further notice 
and tofurther scrutiny before the powers conferred 
by s. 13 are put into operation. 


R. B. D. N.Choudhari, for the Appli. 
cant. 

Messrs. A. V. Khare and W. B. Pendhar- 
kar, for the Opposite Party, 

Order.—This order governs Miscel- 
laneous Civil Case No.81 of 1936, Miscel- 
laneous Judicial Oase No. 37-B of 1935, 
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Miscsallaneous Civil Case No. 46 of 1937 
and Miscellaneous Oase No. 66-B of 1935. 
These four matters are all concerned 
with points which arise under the Income 
Tax Act in the assessments made upon 
the joint family owners of Badridas Ramrai 
Shop, a firm of money-lenders operating 
in Akola, Berar and elsewhere. 
Miscellaneous Civil Oase No. 81 of 1936 
and Miscellaneous Judicial Oase No. 37-B 
of 1935 relate to the year of assessment 


: 1932-33, while the other two relate tothe 


year of assessment 1933-34. The first two 
are only very faintly argued before us 
because it is apparent that the less said 
about the points there in dispute on behalf 
of the assessee the better because the 
assegsee’s only hope is to get the assesse 
ment for the year 1933-34 reduced and he 
can only hope todo that by establishing 


that in that year he became a reformed 


character. 

The particular assessee who made the 
returns, we understand, has since died but 
it is reasonably plain that for the years 
before his death until at least the year 
1933-34, he wasin the habit of placing 
before the Income-tax Officers false 
returns supported by falee books. One 
assessment year which is not before us 
we understand was. the subject of litiga- 
tion which went eventually as far as the 
Judicial Committee. The case is found 
reported in The Commissioner of Inzome 
tax, United and Central Provinzes v. 
Badridas Ramrai Shop, Akola (1) and there 
their Lordships laid down that the Income- 
tax Officer was justified in making a fair 
estimate for assessment purp ses and that 
in making that estimate he can take into 
consideration local knowledge and repute 
as regards the assessee’s circumstances 
and his own knowledge of previous returns 
by and assessments of the assessee and 
all other matters which he thinks will. 
assist him ia arriving ab a fair and 
proper estimate, but that he is not bound 
to hold a local inqniry or to place on 
record a note of the details and rasults 
of such inquiry. 
at p. 202 of “honest guesswork" and 


at p.203 indicate that waere the Income- o 
tax Officers are operating under s. 23 (4) 


a guess made in such circumstances may 
be justified. 

(1)I L R1937) Nag. 191; 167 Ind. Oas. 793; AIR 
1927 POi33; 641A 102:318 L R284; 19370 L R 
960: 1937 AL R 315:9 R P O 215:3B R 413: 1997 
O W N 484;39 PL R 380; 41 O W N 719; 46 L W 21:. 


39 Bom. L R 765; (1927) 2 ML J 43;(1937 MW N o 
> 


858; (1937) A L J 928 (P 0). * 


Their Lordships speak a 
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The next-year of assessment subsequent 
to that whicb was under discussion in tbe 
_case ‘mentioned above is that of 193233 
‘and the assessee in that year made what 
‘ils admittedly a falee return supported 
by what are admittedly false books. The 
‘following expedient was resorted to:— 
The return was made by the managing 
‘member. of a joint Hindu family engaged 
‘IN ,money-lending business, That family 
‚consisted not only of the assessee making 
ithe return ofthat person and a number 
of his brothers, Tothose brothers were 
‘notionally imputed a considerable number 
‘of money-lending transactions. Particulars 
‘of these were suppressed aad these trang: 
‘actions were not reflected in the books of 
the business, with the result that the 
. books of the: money-lending business only 
disclosed such transactions as this family 
thought fitto allocate to the family, The 
result did not in any way reflect the 
truth and we think that Mr. Khare exer- 
cised a wise discretion in not attempting 
to do anything with such a perfectly ime 
: possible case, especially as he had, in order 
-to be able to say anything about the nert 
assessment year 1933-34, to take up the 
. position that in that year the assessee had 
, abandoned his old practices, 


The reformation is supposed to have 
‘come about after the return for 1933-34 
-was made by the assessee. That return 
also is admittedly false. We have seen 
it. It shows a loss of Ra, 8,722-14-9, This 
_loss was doubted by the Incomesrtax 
.Authorities and notice was given : to the 
assessee under s. 23 (2) which notice is 
not before us although there has been 
.6ome argument as to whether the assessee 
was given all the opportunity he should 
be given of explaining his position. But 

- 1618 quite clear from the minutes made 
‘by the officer concerned that subsequent 
to the notice being given the assessee 
appeared with his books which were 
examined and from which it was deduced 
(a) that the books were unreliable and (b) 
that the return was defective. The reasons 

° for these conclusions were so cogent that 
the assessee himself was convinced and he 
appeared to have taken his return back 
and represented it in an amended form 
without altering the date. The amended 
form shows that instead of Suffering a 
loss of Rs. 8,722-14-2 the family had made 
& profit, of Rs. 14,000. Thereupon, - not 

‘unnaturally, the Income-tar Officer scruti- 


ised the return-again. As to ‘this, “on” 


-an .omissicn or a 
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appeal, his superior makes the following 
observations:— . 

“On exəmination the Income-tax Officer, for 
very definite reasons, found that (1) the lists 
did not entirely remove the defects pointed out 
by him (2), that there was no account in the 
books of the relevant account year ‘for one Govind 
Mahadeo of Malameshwar against whom the 
assessee had obtained a foreclosure decree (3), that 
interest realised through purchase of Mahadeo 
Dagduram's property had not been adjusted, (4) 
that the claim put forward by the assessee that 
the accounts had been complete since 1957-88, was 
not true inasmuch as (a) no less than sevén accounts 
had been inserted in the books of the year 1988- 
89 ‘the account year) and (b) there was no trace 
in them of the Bank of India and Srikishan 
Balkishandas accounts at any rate (b), that the 
interest, though trifling, received from a 
debtor from Nizamabad had not been adjust- 
ed and (€) that there were clear reasons to think that 
the cash book did not represent genuine balances.” 

In view of these findings the Income-tax 
Officer refused to regard the amended 
return as correct and proceeded to assess 
and compute under the provisions of the 
proviso to s, 13 of the Income Tax Act, 


It is said that in so doing he was wrong 


-in ` law, for s, 22 (3) of the Income Tax 


Act permits an assesses who discovers 


that he has made an omission or a wrong 


statement in his return to make another 
return or a revised return at any time 
before the assessment is made, and it is 


said that this is a case where the assessea 


has discovered an omission or a wrong 
statement. 

In our opinion s, 22(3) is designed to 
enable a person who has madea return 
which he subsequently discovers contains 
wrong statement to 
correct that wrong statement at any time 
before the assessment is made. It-does 
not apply to the case of a person who has 
made a false return knowing it to be a 
false return and whose false return is 
discovered by the Income-tax Officer; 
were it otherwise, one would be left with 
an infinite progression of return scruti- 
nised, found false, returns altered, found 
false andso on. Where the assessee has 
made a false return and had been given 
notice to satisfy the Income-tax Officer as 
to the correctness of the return and proe 
duces his books which are scrutinised and 
found false or incomplete or unreliable, 
then the proviso to 8.13 comes into play. 
In this case the Income-tax Officer has 
been given a return which is not reliable. 
That return has been supported by books 
which are also not reliable, The position 


_is in substance the same as arises where 


no return hasbeen made at, all, but in 
law there is a curious difference between - 
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the two positions. If no return has been 
“ made at allor if a return has been made 
and the notice given has not been com- 
plied with, then s, 23 (4) applies and the 
Incomesrtax Officer has to makethe assesse 
ment to the best of his judgment. The 
Privy Council in the case mentioned above 
has decided that wheres, 23 (4) applies 
so long as the Incomestax Officer does not 
act dishonestly, vindictively or capriciously 
but exercises his judgment, he may make 
such assessment as he thinks fit even to 
the extent of guessing what the assessment 
should be. But where there has been a 
return and the notice has been complied 
with and itis found that the books which 
are put forward to support the return are 
unreliable, then one goes tos. 13. Section 
13 isnot an assessment but a computa- 
tion section. Its provisions instruct the 
Income-tax Authorities as to the method to 
be adopted incomputing the profits and 
gains of the business in question, Pri- 
marily the method is that adopted by the 
assessee, 


Their Lordships of the Privy Oouncil in 
Commissioner of Income-tax, Bombay y Sar- 
angpur Cotton Manufacturing Co. Ltd., Ah- 
medabad (2) have shown the difference bete 
ween “method” and “books,” Normally, 
however, the method of arriving at a profit 
or a loss is tobe ascertained by a perusal 
of the assessee’s books of account, though 
as is indicated in the above-mentioned 
Privy Oouncil case there may be other 


factors necessary to be regarded before the 


method is completely discovered. Baut 
whatever the materials used for determine 
ing the method, obviousty one fails to as- 
Certain any method if it be found that 
those materials are unreliable. Itis like 
attempting to arrive at a conclusion on 
the evidence of a perjured witness. One 
cannot find anything from unreliable books. 
One cannot therefore discover what method 
is employed. One is therefore driven to go 
to the proviso tos,13. The only difference 
between the proviso tos. 13 and the pro- 
visions of s. 23(4) is that ths latter 
authorises the Income- tax Officer to make 
the assessment, to the best of his judgment” 
whils the former tells the Income-tax Officer 
that he has to make his computation “upon 
such basis and in such manner as the Income- 


(2) A 1 R 1938 P O 1; 172 Ind, Oas. 1; T L R (1938) 
Bom 239; 32 SL R 225; 1937 O W N 1225; 10RPO 
221; 19370 L R All; 1937A L R 978; 4B R171; 
(1938) A L J 48; 42 O'W N 194:47 L W 9; (1938; M 
W N 152; (1938) 1 M-L J 1;40 Bom, L R 257; 660 L 
J 4il (P ON $ * ` 7 


r 


COMMISSIONER OF INCOME-TAX 1. BADRIDAS RAMBAI (NAG.) 


} 
7 


tax Officer may determine.” In our opinion 
the proviso to 8. 13 gives the Incomectax 
Officer as wide, ifnot wider, powers than 
he is given under s. 23 (+^. This is not 
unreasonable becausé s. 23 (4Y applies to a 
case where the assessee does nothing, 
whereas the proviso applies where the 
assessee does something positively false. 
In our opinion where a return has been 
made and notice has been given and a 
corrected return has been put in, the 
assessee is not entitled to further notice 
and to further scrutiny before the powers 
conferred by s. 13 are put into opera- 
tion. 

The Income-tax Commissioner in this case 
has on application by the assesses stated 
the following point of law: 

“In all the circumstances of this case, was there 
any evidence on which the Income-tax Officer 
could find that the accounts produced by the 
assessee were incompleteand unreliable so as to 
reject the accounts to the extent which he has 
rejected them and to compute the asseasses 
income in the way in which he has computed it?” 

In our opinion the answer is tobe fouad 
in the judgment of their Lordships of the 
Judicial Gommittee reported in Feroz 
Shah v. Income-tax Commissioner, Punjab 
(3) and on ths facts of this case here. To 
start with the assesses had a thoroughly 
bad income-tax record. His books had 
been scrutinised in the past and bad been 
found unreliable and he had been pro: 
secuted the prosecution being compounded. 
In this particular year, that is to say his 
best year, the Income-tax Officer scrutinised 
his books and found that the closing ba‘ 
ances did not tally with the opening 
balances for the various years. He seru- 
tinised the return and found that it was 
false, It is said that itis only after that 
that the assessee made an endeavour, an 
honest endeavour, to correct his retura 
andto complete his books. As we have 
already observed, at that stage a fur- 
ther examination and scrutiny was under- 
taken by the Income-tax Officer and for 
all the reasons above enumerated he was 
of the opinion that the reformation was 
not complete, that the return was still 
inaccurate and that the books were stil? 
unreliable. In our opinion, in the light of 
the decision in Feroz Shah v. Incom2-tazx’ 
Commissioner, Punjab (3) and the general 
sense of the matter, the Income-tax Officer 
did not act without evidence. Theanswer ° 


(3) A I R 1933 P O 198; 144 Ind. Oas. 686; 60 I A 
325: 14 L 682; 10 O W N 797; 6 RP O 1; (1933) MW N 
889: (1933) A L J 1258; 370 WN 1133; 65 M LJ 335; o 
34 P LR 1090 (P O. ° o 


12 
accordingly to the ‘question put is in the 
affirmative. 

Asto the various questions which the 
asseasee has raised and which are to be 
found atp.22 cf the paper-book in Mis- 
cellaneous Judicial Oase No. 66-B of 1935 
we areof the opinion that none of them 
raises a question in relation to which it 
would be proper to call upon the Income- 
tax Officer to state acase. The one that 
has been most pressed is No.6 which is in 
the following words : 

“Whether the Income-tax Officer was justified in 
law in passing the order of assessment and in 
disallowing claim without telling the assesses the 
grounds on which the return was not being accepted 
and-farther by not giving the assessee an oppor- 
tunity of substantisting the correctness of the 


return and of rebutting the grounds of the Income- 
tax Officer's disbelief ? " | 

' In our opinion the answer to the first 
part of that question, if we had directed a 
case to be stated on it, would be clearly in 
the affirmative, and the latter part of the 
question assumes things which are not 


correct. 


It was further argued and somewhat 
pressed thatin this case the Income-tax 
Officer was wrong in fixing a flat rate in 
tLe way he hasand that even if that 
could be justified,the quantum of the flat 
Tate could not be justified. The Income- 
tax Officer has in the face of these in- 
complete and unsatisfactory books, operate 
ing under theproviso tos.13, adopted 
a method which can be described as fol- 
lows: He finds that the firm is a mones- 
lending firm, He finds that its capital 
is go much. He assumes that that 
capital is utilized to make loans. He 
takes an average interest percentage on 
the whole of the capital which he assumes 
isin use, He assumes that everybody pays 
on that average rate. He arrives at an 
income based on those assumpticns and 
assesses accordingly. 

It is said thatit is an arbitrary way 
of arriving at the income and that it is a 
mere guess-work. In ouropinion it is nota 
guessework mor is ib arbitrary. We see 
nothing vindictive or capricious or unfair 
ine what the Income-tax Officer has done 
in this case. On the other hand, the 
Income-tax Officer has pointed out that 
be has not based- his figures on the 
maximum interest rates charged. He has 
indeed worked out the average and 
arrived at a figure which was little more 
than what .was eventually allowed on 
appeal. That average can. be justified if 
sne regardg the rates charged | which 
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sometimes amount to 24 per cent. and 
sometimes to 36 percent. He has taken ° 
15 per cent. asthe average. — 

But it is said, assuming that the method 
can be supported, the result is unfair 
because there came into operaticn in 
Berar in 1936 the Reduction of Interest 
Act which had the result of causing the 
interest that could be recovered on cértain 
kinds of loans to be reduced as from the 
January 1,1932 and the reduction was 
such that in the case of secured debts 
not more than 9 percent. snd inthe case of 
unsecured debts not more than 13 per 
cent could be recovered, 

In our opinion, however, it would not 
be proper for us to arrogate to ourselves 
the powers that have been conferred by 
the Act upon the Income-tax Officer. It is 
fcr him todetermine what the computation 
is, not for us. We might take this and 
that into consideration. He might take 
other things into consideration. We 
might think that it would be fair to take 
note of the operation ofthe Reduction of 
Interest Act. He might think that it is 
not desirable totake note of that Act for 
many reasonsand among others for the 
reason that the Reduction of Interest Act 
did not ecme into opera'ion until 1936 
and could not possibly affect any recoveries 
made in the years 1932, 1933, 1¥34or 1935 
although it might affect the recoveries 
made after the coming into operation of 
theAct. In all the circumstances therefore 
we are ofopinion thatas to Miscellaneous 
Judicial Cases Nos, 37-B of 1935 and 66-B 
of 1935, which are references made by 
the Commissioner of Income-tax raising: 
the point of law above mentioned, the 
question is answered as above stated and 
that asto Miscellaneous Oases Nos. &1 of 
1936 and 46 of 1937 the applications are 
dismissed with costs which we fix at Rs. 350. 
Rs. 200 already paid will be: credited 
towards the costs, ; 


S. Application dismissed. 





RANGOON HIGH COURT 
Criminal Revision No. 456-B of 1939 
' Oetober 12, 1939 
Mosg.y, J. 
Tas KING—PRosEOUTOR 
Versus 

MI NGE BOE— ACCUSED 
Criminal Procedure Code (Act V of 1898), 8, 246— 
Magistrate finding that another offence hos been 
proved against accused—Whether must re-open trial 
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and follow procedure under as. 243 and 244— Burma 
- Exctse Act (V of 1917), 8s. 44,380 (a)—Applicadili- 

ty to case under a. 30 (a). 

On a plain construction of s, 246, Criminal P. 
0., the Magistrate is not bound when he thinke 
that another offence (i. e., one other than that stated 
in the particulars stated to the accused under s. 242) 
has been proved to re-open the trial and follow 
the procedure of ss. 243 and 244. The view that 
he is go bound would necessitate a re-hearing of 
all the evidence in the same trial, and is clearly 
opposed to the manifest intention of the Legisla- 
ture. 4 Ind. Cas. 352 (2), Mudoosoodun Sha v. Hari 
Das3 Das (3) and Kalidaes v. Mohendra (4), relied 
o 


n. 

Section 44, Burma Excise Act, has no application 
to the common case under s. 30 (a) where the'charge 
is one of possession of a larger quantity of an 
excisable article than is allowed under the Act. 
In prosecutions under s. 30 (a), it is necessary to 
prove such possegsion, and there is no room or 
need for any presumption. In prosecutions for 
possession of an excisable article under s. 37 it is 
necessary either to prove that the accused person 
knew or had reason to believa that the excisable 
article was unlawfully. manufactured, or toset up 
circumstances from whicha presumption of such 
knowledge or belief may be presumed, such as the 
simultaneous finding of a part of still in the pos- 
session of the accused person or the impossibility 
of obtaining the article from a licit source. Such 
& presumption could ordinarily be drawn under 
the general provisions of s. 114, Evi. Act, but 
8. 44, Excise Act, may be of useful application and 
allow the presumption to be drawn in rarer cases 
such as where the still was not seized at the same- 
time as the liquor, or had not been used for some 
time, or was found at some littie distance from the 
premises where the liquor was found. 


Or. Rev, from the order of the Township 
Magistrate, Pyu, dated July 11, 1939. 

Order.—In a summary trial the Magis- 
trate convicted the respondent of possession 
of a still for manufacturing country spirit, 
and of yeast balls, an offence under s. 30 
(d), Excise Act, and also of possession of 
two quarts of setnye, which he thought was 
an ofience under s. 30 (a) of that Act. In 
revision the learned Sessions Judge asks 
for a ruling whether possession of less than 
four quarts of seinye is punishable under 
8. 30 (a) in Toungoo District. Under Finan- 
cial Department Notification No. 77 of Sep- 
tember 18, 1917, possession of four reputed 
quart bottles of seinye (country alcoholic 
liquor, is allowable in that district. The 
respondent was fined Rs. 20 under 30 (d) 
and Rs. 5 under s. 30 (a). The learned 
Sessions Judge has recommended tbat the 
conviction under s. 30 (a) be set aside 
and the fine, Rs. 5, refunded. Para. 913 
of the Burma Qourts Manual and Emperor 
v. Nga Po Setk (1), should be referred to on 
the subject, 


(1) 7R 316; 119 Ind. Cas, 223: 


356; (1929) Or. Cas. 451; 30 Or. 
(1929) Rang. 303, 


A IR 1929 Rang. 


L J ‘$90; Ind. Rul. 
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Emperor v, Nga Po Seik (1), was one 
where the accused was charged with posses- 
sion of half a quart of country liquor only, 
aod not also of materials for its manu- 
facture. No offence punishable under s. 30 
(a), Excise Act, could have been committed 
as that quantity is within the linits for 
possession prescribed, and no presumption 
could be drawn under s. 44 of the Act. 
N.rcould the accused have been convicted 
under s. 37 of the Act. There was evidently 
nothing adduced in evidence to show that 
the accused knew or had reason to believe 
the liquor to have been unlawfully minu- 
factured, and the circums‘ances of the cage 
did not allow any presumption such as is 
described in s 114, Evi. Act, to be drawn 
as to such knowledge or belief. Section 44, 
Excise Act, which is stronger in its terms 
than s.114, Evi, Act, would only apply if 
the accused had been charged under s. 37, 
Excise Act. I would however with respect 
remark tkat the provisions of s. 246, Ori 
minal P. O., appear to have been overlocked 
in Emperor v. Nga Po Seik (1), when it was 
observed that the reason why a conviction 
under s. 37 of the Act could not be had 
was because the guilty knowledge or belief 
which was a necessary ingredient of the: 
offences was not included in the particular 
of the offence stated to the accused, and 
because the accused was not called upon 
to answer a charge under s, 37, 

In the present case the procedure prese 
cribed for summons cases had to be allowed 
(s. 262 (1), Oriminal P.O). In a summong 
case the accused can be convicted of any 
offence triable as a summons offence which, 
from the facts proved, he appears to have 
committed whatever the nature of the come 
plaint or summons. As was well said in 
Das+rath Rai v, Emperor (2) : 

“On a plain construction of s. 216, the Magistrate 
is not bound when he thinks that another offence (i. e., 
one other than that stated in the particulars stated 
to the accused under s. 242) has been proved to Te-open 
the trial and follow the procedure of ss, 243 and 
244, Such a view would necessitate a re-hearing of 


all the evidence in the same trial, and is clearly 
opposed tothe manifest intention of the Legislature.” 


See also Mudoosoodun Sha v. Hari Dass 
Dass (3) and Kalidass v. Mohednra (4). In” 
this case, the presumpti-n arose from the o 
possession of materials for manufacture that 
the accused knew the seinye possessed by 
her to have been obtained illicitly, and she 
was, therefore, guiliy of an offence under 
s. 37, Excise Act, and should have been 
c nvicted under s. 37 instead of s. 30 (a), 

(2) 36 O 869; 4 Ind. Cae( 352, 


(3) 22 W R Or. 40. > 
(4) 12 W R Or, 40; 5 Beng. LR Appr82m 
. s L 
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I would note that s. 44 of the Act which 
says that in prosecutions under e. 30, s. 37, 
and some other sections the Court may pre 
sume until the contrary is proved, that the 
accused person has committed an offence 
under the section under which he is charged 
in respect of excisable article and materials, 
for the possesssion of which he is unable 
to account satisfactorily, does not appear to 
have any application to the common case 
under s. 30(a) where the charge is one of 
possession of a large quantity of an excis- 
able article than is allowed under the Act. 
Iu prosecutions under s. 30 (a), it is neces- 
sary to prove such possession, and there is 
no recm or need for any presumption, In 
prosecutions for possession of an excisable 
article under s. 37 it is necessary either to 
prove that the accused person knew or had 
reason to believe that the excisable article 
was unlawfully manufactured, or to set up 
circumstances from which a presumption 
of such knowledge or belief may be pre- 
sumed, such as the simultaneous finding 
of a part of still in the possession of the 
accused person or the impossibility of 
obtaining the article from a licit source, 
Such a presumption could ordinarily be 
drawn under the general provisions of s. 114, 
Evi. Act, but s. 44, Excise Act, may be 
of useful application and allow the presump- 
tion to be drawn in rarer cases such as 
where the still was not seized at the same 


_ time as the liquor, or had not been used for 


some time, or was found at some little 
distance from the premises where the liquor 
was found, Let the proceedings be returned 


with these remarks. 
8. Order accordingly. 


Ee AH 


ALLAHABAD HIGH COURT 
Miscellaneous Case No, 316 of 1938 
November 3, 1939 
IQ3AL AHMAD AND Bagpat, JJ. 
B. RISAL SINGH AND oTHERS—PLAINTIFES 
 —APPLIOANTS 
versus 
HIRA AND oTHERS—DsFENDANT3a— 
OppostTg PARTY l 
. Agra Tenancy Act (III of 1926), s. 271 (1) (4y— 
eg, 271 (1), applicability where defendant added under 
s. 270 (1) and not original defendant pleads that he 
had proprietary right — Held on facts that s, 271 (4) 
applied and appeal lay to District Judgeand not to 


Collector. é 

Provisions of s, 271 (1), Agra Ten. Act, apply only 
when the original defendant to the suit pleaded that he 
was not a tenant but had a proprietary right in the 
land. It does not apply where such a plea was raised 
not by the priginal defendant but bya defendant 
added under Be 270.(1) of the Act. :' Pa 
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Where in an appéal by the plaintiff under s. 243 to 
the District Judge in whichthe question of proprie-- 
tary right was in issue the District Judge remands 


the case to the Assistant Collector for disposal on 


merits after getting from Oivil Court a finding onthe 
issue about the plaintiff's proprietary title, and the 
Assistant Oollector after obtaining the finding dis- 
misses the suit, s. 241 (4) applies and the proper 
Court to hear the appeal is the District Judge and 
not the Collector, a 
_ Misc. Oase on reference submitted by 
the Additional District Judge, Meerut, 
dated March 7, 1938. . 
Mr. K. C. Mital, for the Applicants. 


Bajpal, J.—This is a reference by the 
learned Additional District Judge of 
Meerut under s. 267 (2), Agra Ten, Act 
(Local Act No. III of 1926). There is. an 
unfortunate bistory behind the reference 
and it isa pity that a suit for arrears of 
rent filed in the Court of an Assistant Col- 
lector of the Second Olass so far back as 
1932 has not yet been finally decided, 
Originally it was pleaded on behalf of the 
defendants that they had paid the rent 
claimed in good faith to one Qabul. 
Qabul was made a defendant to the suit 
under £. 270, Agra Ten, Act, Both Qabul 
and the original defendants pleaded that 
the plaintiff was not the proprietor of the 
land in suit but that Qabul was the pro- 
prietor. It is important to notice at this 
stage that the original defendants did not 
plead that they were the proprietors of. the 
land in suit but the plea was advanced 
only by Qabul. The Assistant Collector 
dismissed the suit. There was an appeal 
presumably under s. 241 of the Ten. Act 
to the Collector and here again it was 
pleaded by the defendants that Qabul was 
the proprietor of the land in suit and that 
the plaintiff had no right in ite The Ool- 
lector decided the appeal against the 
plaintiff and maintained the order of dis- 
missal of the suit. The plaintiff went in 
appeal under the provisions of s. 243 of 
the Act to the learned District Judge. It 
is provided by s. 243 that 
“an appeal shall lie to the District Judge from the 
Appellate decree of a Oollector in any suit in which 
a question of proprietary right has been in issue 
between the parties claiming such right in the first 
Appellate Court, and is in issue in the appeal.” . 

From what we have said above it is clear 
that Qabul raised a question of propristary 
right before Collector and this question 
was in issue before the second Appellate 
Court as well. The appeal to the District 
Judge was therefore a competent appeal, 
Mr. 8. Maitra the then Additional District 
Judge entertained the appeal and re- 
manded the case to the Court of first ine 
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stance (the Court of the Assistant Collector 
of the Second Class) directing that Court 
to restore the suit on its original number 
on the file and to decide it on the merits 
after obtaining from the Oivil Court a 
finding on the issue about the plaintiff's 
proprietary title. Mr. Maitra obviously was 
of the opinion that this was a case wkere 
B. 271 (|), Agra Ten. Act, applied forget- 
ting that that provision applied only when 
the original defendant to the suit plead- 
ed that he was not a tenant but had a pro- 
prietary right in the land, It did not apply 
where such a plea was raised not by the 
original defendant but by a defendant 
added under s. 270 (1) of the Act. Ba 
that as it may, the order of remand made 
by Mr. Muitra was not appealed against 
and indeed it could not be appealed against 
in view of the provisions of s. 249, Agra 
Ten, Act. It became final. The case went 
back to the Assistant Collector of the 
Second Class and he framed an issue and 
submitted it for a finding to the Civil 
Court in pursuance of the directions con- 
tained in the order of Mr. Maitra. The 
Oivil Court decided the issue submitted to 
it under s. 271 (2) of the Act and returned 
the record together with its finding on that 
issue to the Revenue Oourt which had 
submitted it. The Revenue Court accepted 
the finding of the Oivil Court as it was 
bound todo, but it held that 

“the plaintiff should get the makale and area cor- 


rected according to the Civil Court judgment and 
after necessary correction claim for arrears from the 


t 


defendant,’ 
and therefore the suit was once again 
dismissed. The plaintiff went in appeal 
to the Collector and the Collector held the 
view that the appeal was not entertainable 
by him and he returned the memorandum 
of appeal for presentation to the District 
Judge. When the memorandum of appeal 
was presented before the District Judge, 
he submitted the record to this Gourt by 
way of reference aisagreeing with the view 
of the Oollector and our orders are sought 
whether the appeal should be decided by 
him cr whether it should be presented to 
any other Court. 


The position is an unfortunate one, but 
we have got to decide whether the plaint- 
. ifs appeal filed under the circumstances 
enumerated above ought to be decided by 
the District Judge or by the Collector, 
The troubles of the plaintiff to a great 
extent are due tothe attitude adopted by 
the defendants, for it was they who pleaded 
before the Collector that the appeal lay 
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to the District Judge It would be unfair 
to drive the plaintiff from pillar to post 
and some Court must be found where the 
plaintiff can seek redress. Apart from 
that it is not for us at this stage to ques- 
tion the order of Mr. Maitra or to set it 
aside. With that order in existence the 
position is that s. 271, cl. (4), Agra Ten. 
Act, applies and the decree of the Assistant 
Collector passed after the finding of the Civil 
Court has been cbtained becomes appeale 
able to the Oivil Court if a question of 
propietary right is in issue in appeal also. 
As we sgaid before the order of Mr. Mitra was 
not appealable by reason of s. 249 of the 
Act, nor was it revisable under any of the 
provisions of the Agra Ten. Act and while 
disposing of this reference it is not possile 
for us to set aside that order. We have 
at the present stage to accept its binding 
effect and dispose of the reference in 
that light. But if, and when a second 
appeal is filed against the decision of the 
District Judge who according to us is the 
Court having jurisdiction tu hear the pre-- 
sent appeal it will be for this Oourt to 
decide whether the order of Mr, Maitra was 
right or wrong and whether it could be 
get aside. If this Court even then enter- 
tains the opinion which we entertain at 
the present moment that Mr. Maitra was 
not justified in remanding the case to 
the Assistant Oollestor and in directing 
that Court to obtain a finding from the 
Civil Court it will be open to this Court to 
set aside all the proceedings that have so 
far been taken in the case consequent on the 
order of remand passed by Mr. Maitra and 
to give proper directions for the hearing 
of the original second appeal by the learned 
District Judge from the stage when Mr. 
Maitra heard it, At the present moment 
our order on the reference is that the learne 
ed Additional District Judge should pro- 
ceed with the appeal. Let the papers be 
returned. 
D. Order accordingly. 
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Execution of fourteen mortgages on same day in 
favour of same person in respect of fourteen plots 
for sums less than Ra.100 each—Each deed contain- 
ing clause that mortgagor would redeem plot on 
payment of entire money due on rest of mortgages— 
There was held no consolidation—Deeds did not 
require registration. 

There is nothing illegal in the parties splitting 
what is apparently one mortgage transaction of 
more than Rs. 100 into several mortgages of even 
date, each for a sum of less than Rs. 100. In such 
a` case, the charge on the particular plot dealt 
with in each instrument is below Rs. 100 and, 
therefore, none of them requires registration under 
s. 17, Regis. Act. Ramji Mal v. Chotte Lal (1), re- 
lied on. 

The defendant executed fourteen diferent mort- 
gage-deeds in favour of the plaintiff relating to 
fourteen separate plots of land. None of these 
deeds was registered. The plot mortgaged by each 
deed was described in detail in it, and thesmount 
secured on it was stated to be less than Ra. 100, 
The concluding clause of each deed was in the 
following terms; “ When I, the mortgagor, will pay 
up the entire money secured onthe other thirteen 
mortgage-deeds, which have been executed to-day, in 
the month of: Jeth to the mortgagee, I would get 
my land redeemed from the mortgagee and I would 
not’ put forward any objection in that behalf; >’ 

Held, that under the terms of the clause no addi- 
‘tional chargé was created on the plot mentioned in 
a particular deed, and each plot was, and continued 
to be, liable to be redeemed on payment of the 
amount secured onit, which was below Rs. 100 in 
every case. The clause, merely contained a colla- 
teral agreement as to the date when the right of 
redemption in each case was to be exercised. This 
by no means amounted to a “consolidation ° of 
the fourteen transactions into one transaction, 
Hence the deeds though unregistered, were ad- 
missible in evidence. 


LP. A. from the judgment of Mr. 
Justice Blaker, reported in 14 Ind, Cas. 89. 


Mr. Shiv Parkash Mehra for Dr.. Moham- 
mud Alam, for the Appellant. 


“Mr. Jagan Nath Aggarwal, for the 
Respondents. 


Tek Chand, J.—This is an appeal 
under cl. 10 cf the Letters Patent from 
the judgment of Blacker, J., dated 
December 7, 1938, reversing the decree 
of the Di:trict Judge, Hoshiarpur, and 
restoring that of the Uourt of first instance. 
The facts are few and simple, On June 21, 
1929 the defendant-appellant executed foure 
tean different mortgage-deeds in favour 
of the. plaintiff-respondent relating to 
fofrteen separate plots of land. None of 
these deeds was registered. The plot mort- 
gaged by each deed was described in detail 
in it, andthe amount secured on it was 
stated to be Rs. 99-14-0 in thirteen deeds and 
Ra. 72 in the*fourteenth. The concluding 
clause of each deed was in the following 
terms: j 

“When I, the mortgagor,” will pay up the entire 
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money secured on the other thirteen mortgage-deeds, 
which have been executed to-day, in the month of 
Jeth to the mortgagee, I would get my land redeemed 
from the mortgagee and I would not put forward 
any objection in that behalf.” 

On April 6, 1936, the mortgagee instituted 
a suit against the mortgagor for possession of 
the land comprised in these fourteen, deeds. 
The defendant raised several defences, of 
which the only one material for the pur- 
poses of this appeal is that there was really 
only one mortgage transaction, which had 
been split up into fourteen apparently 
different transactions, written on fourteen 
separate pieces of paper, with a view to 
evade the law of registration. It was urged 
that the transaction, taken as a whole, was 
one, which created rights in immovable pros 
perty, over Rs. 100 ia value, and conses 
quently, none of these deeds (they being 
unregistered) could be received in evidence. 
The trial Judge held that each mortgage- 
deed created a charge for a sum below 
Rs. 109 on the particular plot of land mene 
tioned ia it and, as such, itdid not require 
registration. He further held that.the clause 
above referred to merely fixed the time for 
redemption and did not, in any way, limit 
the rights of the parties with regard to the 
properties other than the one mentioned in 
the particular deed and, consequently, it did 
not require registration. Ashe had found 
for the plaintiff on all other points, he 
granted him a decree for possession of the 
land. 

On appeal, the iearned District Judge took 
the contrary view. He held that the effect of 
the clause above-mentioned was to “consoli= 
date all the transactions into one,” by which 
the ‘mortgagee had secured to himself the 
right to get the entire mortgage money 
charged on each plot.” He expressed the 
opinion that the fourteen instruments, though 
apparently separate, were inter-connected 
with each other and really formed part of 
one and the same transaction thé amount 
secured by which was considerably over 
Rs. 100, For this reason, each of the deeds 
required compulsory registration and, being 
unregistered, none of them was admissible 
in evidence. He accordingly, accepted the 
defendant's appeal and dismissed the sait 
with costs in both Courts. From this decree, 
the plaintiff (mortgagee) preferred a 
second appealto this Court. The learned 
Judge, in Single Bench, disagreeing with 
the District Judge, has held that the clause 
in question did not make each deed, by 
itself, an instrument creating a right of 
the value of more than Rs, 100 to, or in, 
immovable property, but that it merely 
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laid down a collateral agreement as to 
the date when the right of redemption in 
each mortgage was to be exercised, Follow- 
ing the well settled rule of interpretation of 
statules, that all restrictive enactments, 
like the Regis. Act, should be stricly con- 
strued and that the benefit given to the 
person: who claims that he is not bound 
by it, the learned Judge has held that 
the dccumenis in question did not require 
registration. He has accordingly accepted 
the plaintifi’s appeal and restcred the judg- 
ment of the trial Court, decreeing the suit. 
He has however granted a certificate to 
the defendant for an appeal under cl. 10 
of the Letters Patent. 

The question has been argued at con- 
siderable length before .us and after 
careful consideration, we are of the 
opinion, that the view taken by the learned 
Judge is correct, Counsel for the parties 
have cited several rulings before us, but 
it is not necessary to discuss them here. 
In a matter like this, it is not pcssible to 
lay down any hard and fast rule, which 
will govern ‘all cases, In each case, the 
decision will depend upon the instru- 
ment embodying the terms of the partis 
cular tralsaction. In this case, it is true 
that all the deeds were executed at one 
and the same time, that the scribe and the 
attesting witnesses were the same, and that 
the phraseology oí the varicus deeds ie similar. 
But the property dealt with by each deed 
was separate and the charge created by it 
on the plot concerning was less than Rs. 100. 
It is settled law that there is nothing illegal 
in the parties splitting what is apparently 
one mortgage transaction of more than 
Rs. 100 into several mortgages of even 
date each for a. sum of less than 
Rs. 100: see inter alia kamji Mal v. Choite 
.Lal (1). In such a case, te charge on the 
particular plot dealt with in each instrument 
is below Rs. 100 and therefore none of them 
requires registration under s, 17. This -is 
conceded by the learned Counsel for the 
appellant. The sole question for considera- 
tion is whether the inclusion of the last 
clause in the various deeds, executed by the 
mortgagor, makes any difference. {tis clear 
from tne terms of this clause that no addi- 
tional Charge was created on the plot men- 
tioned in a. parlicular deed, and each plot 
was, and continues to be, liable to be redeem- 
ed on payment of the amount secured on 1t, 
which is below Rs, 100 in every case, The 
clause, as rightly pointed out by. the learned 
Judge in Single Bench, merely contains a 
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collateral agreement as tothé date when 
the right of redemption in each case is to be 
exercised, This by no means amounts t? a 
“consolidation” of the fourteen transactions 
into one transaction, as erroneously suppose 
ed by the learned Distrct Judge, Such a 
result can follow only if the agreement 
between the parties is express and unequi- 
vocal: see Jiwan Das v., Tharaj (2) at 
p. 107; cf. also s. 61, T. P. Act. We cane 
not find in the clause in question any 
words which expressly, or by necessary 
implication, lead to this conclusion. In 
our opinion, the deeds in question, though 
unregistered, are admissible in evidence and 
the suit has been rightly decreed. The 
appeal fails, and is dismissed with costs. 
Appeal dismissed, 


8. 
(2) 1 L 105, (107); 55 Ind. Oas. £09; A IR 1920 Lah, 
387; 14 PL R 1920. 


NAGPUR HIGH COURT 
Criminal Revision No. 372 of 1939 
December 1, 1939 
Niyoal, J. 

OHIRANJI MOTL[LLAL—Acoosgp 
versus 
COTTON MARKET OOMMITTEE, 
TELHARA— COMPLAINANT 
Berar Cotton Market Rules, rr. 956, (3), 57— R. 56 
(3), interpretation—Purchase of cotton within cotton 
l registering 
himself as trader, through registered adatya—if 

punishable under r. 57. < 

The proper iuterpretation of r. 56 (3), Berar 
Cotton Market Rules would be to regard every 
person who buys or sells cotton either personally or 
through an agent within the market proper as a 
cotton trader and such person is bound to register 
himself as such. The word “ person” used in 
sub-r. 3 ofr. 56 is wide enough to include an arti- 
ficial person like a firm or a registered company 
(General Olauses Act, ss. 3, 39). Thus no person, 
natural or artificial, who buys or sells within the 
market is entitledto do so without being registered 
as a cotton trader. Hence a person who purchases 
cotton within the cotton market without registering 
himself as a trader is liable for conviction under 
r. 57 even if he has purchased cotton through a 
registered adatya. 


Reference by the, Additional Sessions 
Judge, Akola, dated June 7, 1933. 2 


Mr. N. A, Banerji, for the Accused. 5 
Mr, V. K. Rajwade, for the Complainant. 


Order.-—This cases arises on a refer- 
ence by the Additional Sessions Judge, 
Akoia, under s. 438, Criminal P. O., 
Uhiranjilal who isthe proprietor of a firm 
carrying on business of sale and purchase 
of cotton under the name, amd ‘style of 
Jainarayan Maliram, Shégaon, was proses - 
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cuted by the Municipal Committee, Telhara 
for having purchased cotton within the 
Committee's cotton market through 4 datya 
without being registered as a cotton trader 
as required by r. 56 (3) of the Berar Ootton 
Market Rules. He was convicted for the 
breach of the aforesaid rule punishable 
under r., 57 of the Berar Cctton Market 
Rules and sentenced to pay a fine of Rs, 10 
and further direcred to pay Rs. 50 to 
the Municipal Committee on account of 
registration fees. 

The learned Additional Sessions Judge, 
Akola, recommends that the conviction 
should be set aside for the reason that the 
material rule does not -impose any obliga- 
tion on any person (including a firm) who 
purchases through a registered Adatya, to 
have himself registered asa cotton trader, _ 

On the true construction of r,56 of the 
aforesaid Rules, I find it difficult to concur 
in the view expressed by the learned refer- 
ring Judge. Suber. 3 of r. 56 prohibits 
any person from buying or selling cotton 
within the market proper ‘unless he isa 
registered cotton trader, In the absence 
of anything to restrict the generality of 
the meaning of the word person, it must 
comprise both the ostensible and the 
real buyer or seller. The real buyer or 


seller will invariably be the cotton trader, ` 


whereas the ostensible buyer or seller may. 
be ‘acotton seller himself or an Adatya 
or broker buying and Selling for a cotton’ 
trader. That Rule therefore ‘affects both 
the cotton trader and the Adatya or broker. 
An agert who-buys and sells on behalf 
of a sole principal is not a cotton trader 
in the strict sense of the term, even though 
he may buy or sell within the market on. 
behalf of his principal, and he is under 
no obligation ‘to get himself registered as 
a cotton trader. This is clear from the 
wording of the proviso to sub-r. 2 of r.57, 
That proviso makes it obligatory on 
“Adatyas or agents acting for or employed 
by more than one person or firm” to have 
themselves registered 
Singilarly an agent of a sale principal (a 
person or a firm) need not be equipped with 
a s‘license” as is clear from r. 60 (2). 
The interpretation proposed by the learned 
Additional Sessions Judge would exempt 
one person or one firm and his or its 
agent or servant from the operation of 
sub-r. 3 of f. 56, even though the person 
or the firm or his or its agent may buy 
or sell within the market. Tnat would 
be repugnagt to the plain terms of that 
` sub-rule. The proper interpretation would 
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as cotton traders. 
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therefore be to regard every .person who 
buys or sells cotton either pərsonally or 
through an agent within the market 
Proper as a cotton trader is bound to 
register himself as such. The word 
“person” used in sub-r. 3 ofr. 56 is wids 
enough to include an artificial person like 
a firm or a registered company (General 
Clauses Act, ss. 3,39). Tous no person, 
naturalor artificial, who buys or sells 
within the market is entitled to do so 
without being registered as a cotton trader, 
If the person is so registered, his exclu- 
sive agent or servant may without being 
registered as a cotton trader, buy or sell 
within the market on his behalf, But when 
an agent buys or sells not for one princi- 
pal (a person ora firm) baut for more than 
one person or one firm, he is bound to get 
himself registered as a cotton trader. 

It should be observed that the cotton 
market affords facilities for buying and 
selling to those who tradein cotton and 
it is therefore reasonable that théy should 
be made to contribute to the cost of its: 
Maintenance in the:shape of the registra- 
tion fees. ` 

The reference is discharged, 


8 Reference discharged. 


` = 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Appeal No. 421 of 1939 
February 3, 1940 

ALMOND, J. C. , 
ZARKHAN NURKHAN AND ANOTHER 
APPELLANTS l 


VET3Us 


EMPEROR —OprPosITs Party 

Penal Code (Act XLV of 1860), ss. 71, 147, 353,. 
225—S, 71, applicability of, to offences under 
ss. 147 and 353—If applies to offences under ss, 225 
and 353—Separate sentences, if can be passed for 
such offences—Criminal Procedure Code (Act V of 
1898), s. 80—~Prosecution, tf must prove that warrant 
was shown or its substance notified to accused. 

The provisions of 71, I. P. O., are applicable to 
the offences under ss. 147 and 453, I. P. O., and 
hence the accused cannot be punished with a 
more severe punishment than the Court could award 
for any one of them. 

The provisions of s.71 do not apply to the 
offences under ss. 353 and 225 as they are separate 
offences. They are not an offence made up of parts 
nor are they an offence failing under two separate 
definitions of the law but they are actually sepa- 
rate offences. One can contemplate a case in which 
&-person assaults a Police Offiver without rescuing 
a person from his custody and one can also con- 
template a case in which a person rescues a man 
from Police custody without aseaulting the Police 
Officar. The two acts ara- quite separate. These: 
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two offences must be treated on the same lines as 
given in illus. (b) to s. 71, I. P. O; therefore, 
separate sentences can be passed for those offences. 

There is a presumption that all official acts are 
properly performed and, therefore, it is not neces- 
sary for the prosecution to prove under s. 80, Orimi- 
nal P. O., that the Police Officer notified the sub- 
stance of the warrant to the accused or showed him 
the warrant. 


Mr. L. Vaishno Duta, for the Appellants. 
Mr. Raja Singh, for tke Grown. 


Judgment.—The appellants Tawakal 
and Zarkhan Lave been convicted of offences 
under ss. 147, 225 and 353,1. P. O,, and have 
been sentenced to two years rigorous impri- 
sonment under each section, the sentences 
to run consecutively. They appeal against 
their convictions and sentences. The case 
for the prosecution is that on the day of 
occurrence A. S, I. Khuda Bakhsh and two 
constables had gone to village Kiri Shah 
Madu to. arrest one Shaistam under a 
warrant issued by a Court in Bannu. He 
saw Shaistam sitting under a tree and 
caught hold of him when a large number 
of villagers came and rescued him and in- 
flicted injuries on one of the constables 
Rabnawaz. Shaistam got free from the 


A. S. L, ran into his house, picked up his. 
gun and made good his escape across the. 
border after shots had been fired by him. 


and by the Police. The case against the two 
appellants is that they were amongst the 
Villagers who came cut and assisted in the 
rescue of Shaistam and the parts which 
were assigned to them are that they caught 
hold of the A, S.I. It is not suggested that 


they had any hand in causing the injuries. 


on Rabnawaz. In addition to the A. 3. L, 
and the two Police constables one witness, 
namely Yar Mohammad from Pezu in the 
Bannu District was accompanying them. 


He corroborates the Police witnesses as to. 


what generally happened but was unable 
toidentify the two appellants as having 
been the persons who actually took part in 


the attack. He only goes so far as to say. 


that they looked like the two men. ‘Tne two 
appellants produced alarge number of wit- 
nesses from their village in support of their 
alibi, On the fac.s I am of opinion that the 
evidence of the A. S.I, and the two cons 
stables should be accepted as regards tue 
part taken by these two men. There is no 
reason why they should have implicated 
these two persons out of the whole of the 


Village and ‘that the attack was made on, 


them is corroborated by the evidence of 
Yar Mohammad who is a completely ins 
dependent witness. Furthermore, had the 
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Police been inculpating these two persons 
falsely, they would probably have assigned 
to them some part in the actual injuring of 


Rabnawaz. I therefore agree with the finde 
ing on facts arrived at by the learaed 
Magistrate. 


Two legal points in connection with the 
case have been raised by learned Oounsel 
for the appellants, The first is that Shai- 
stam was not in lawful custody when he 
was arrested and two reasons are given for 
this, One is that the warrant was defective 
and the other that the A.8.:1. did not 
comply with the provisions of s. 80, Orimi- 
nal P.O. As regards the first point learned 
Counsel pointed out that the warrant was 
addressed to the Court Inspector of D. I. 
Khan and that it had not been endorsed 
by him to any other Police Officer. It was 
however pointed out that there is such an 
endorsement on a separate paper accom- 
panying the warrant and Counsel therafore 
dropped this objection. As regards the 
second objection on this point learned Coun- 
sel has poiated to the fact that there is no 
evidence that either the Police Officer noti- 
tied the substance of the warrant to Shai- 
stam or showed him the warrant. No cross- 
examination was addressed to any witness 
on this point, There isa presumption that 
all official acts are properly performed and 
therefore learned Counsel cannot succeed 
on this point. 

His second legal point is that the awards 
ing of separate sentences under the three 
sections is illegal uader the provisions of 
5. 71 and in this connection he referred to 
a case reported in Bhagwan Singh v. Em- 
presa (l). It was there held that where the 
act of force which makes an unlawful age 
sembly guilty of rioting under s. 147, I, P. aR 
is an act causing grievous hurt to the com- 
plainant, the offender cannot be convicted 
both under s, 147 ands. 325, [. P.C. The 
learned Advocate-General contended that 
that case was distinguishable on the ground 
that the act which made the unlawful age 
sembly guilty of rioting was the act men- 
tioned under s. 141, (secondly), i, e., having 
a common object of resisting the execution 
of any law or of any legal process, That 
however cannot be the case for in order to 
constitute the offence of rioting force or 
Violence must be used by a member of the 
assembly. [am therefore of opinion tnat 
the provisions of s. 7L of the Code are ape 
plicable to tae offences under ss.-14/ and 
303, I. P. O., and that as the act of the ane 
peliants in connection with those eoffences 

(i), 4 P R 1901 Or; 53 P L R 1901, 


go 
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fell within two separate definitions of law 
they cannot be punished with a more severe 

punishment than the Court could award for 

any one of them. The learned Advocate- 
General conceded that the provisions of 

s.71 would apply to the offences under 

ss. 353 and 225 but, on this point, I cannot 

concur with him, for it appears to.me that the 

two offences under ss, 229 and 353 are sepa- 

rate offences. They are not an offence made 

up of parts nor are they an offence falling 

under two separate definitions of the law 

but they are actually separate offences.. One 

can contemplate a case in which a person 

assaults a Police Officer without rescuing a 

person from his custody and one can also 

contemplate a case in which a person rese 

cues a Man from Police custody without 

assaulting the Rolice Officer. The two acts, 

are quite separate. It appears;to me that 

these two offences must be treated on the 

same lines as given in illustration (b) to 

s.71, I. P. O. I am therefore of opinion 

that a separate sentence can be passed for 

the offence under s. 225 but that a sentence 

exceeding two years cannot be passed for 

the offences under ss. 147 and 353, I. P. C. 

Apart from that however I think that even. 
the maximum sentence of four years which 

the Magistrate could legally pass for these 

offences is out of proportion to the offences. 
committed. It is admitted that all that the 

two appellants did in connection with 

offence under s. 353, I. P. O., was to, catch 

hold of the A, S. I. The most serious offence. 
of which, they are guilty is that under 

s. 225, I. P,0. ° ar 

For these.reasons while maintaining the 

convictions of the two. appellants under the 
three offences of which they have been 

convicted I reduce the sentence passed upon 
them to one of three months rigorous impri-, 
sonment for the offences under ss. 147 and 
353, I. P. C., aud maintain, the sentence. 
passed upon them-under s. 220, IP, 0.. 
I direct that the two sentences shall run 


. sentences inthe Excise Manual. 


concurrently. f 6 
S., | Order accordingly. 

. a 

. NAGPUR HIGH COURT 


Griminai Revision No. 462 of 1939 
February 3, 1940 l 


' l RUER, J. 

~ TROVINGIAL GOVERNMENT — 

o AEPLIVANT i ; 
< A; versus. 

e BHIVRAM—AccosEp—Non-AprplioastT 
Criniinal’ Procedure Code (Act V of 1898), 23." 263- 

(b), (i), 414, 415—-Summary-trial—Reasons for seu- 


PROVINOIAL GOVERNMENT v. Balweam (NAG.) 


. 8. 445 applies, 
. reads: 
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tence. need. not be stated—Appeal—Reguisites fon. 


avoiding s. 414. : Dea we eer RE 
In a summary trial s. 263 (h)and (i), Criminal | 


P. O. requires only the reason forthe finding to 
be stated and not the reasons for the sentence. 
_ Two sentences of fine must be above Rs. bin. 
order to avoid s. 414, Criminal P.O. 138 Ind. Cas. - 
720 (5) and 96 Ind. Oas. 270 (6), relied on. 
Cr, R. of the order of the Oourt: 
of the Sessions Judge, Cnhindwara, -dated 
September 10, 1939. 
Mr. W. R. Puranik, 
for the Crown. 


Mr. P. N. Rudra, for the Non-Applicant. | 


Order.—The. noneapplicant Balvram 
Mahar was in a summary trial convicted: 
of offences under s. 34 (a). and (f) the 
Excise Act for. being. in possession of - 
distilling apparatus--and being in posses- 
sion of a bottle containing ` illicit liquor. 
He was fined: Rs. 50 for each of these 
offences. In appeal the learned Sessions 
Judge, Ohhindwara, reduced the, tine- to 
Rs. 15 for each. of the offences. The 
Prov. Govt. applied for enhancement of 
the sentence, but when it was discovered 
that the accused was Committed to jail 
custody on August 30, 1939, oa default of.. 
payment and remained ın castody until 
September .20; 1939, when the line was 
reduced to Rs, 30 and was paid, the 
learned Advocate:. General no longer: pressed 
for ennancement. The application there- 
fore is now of academic ‘interest only, 

It was argued that under s, 414, Urimi- 
nal P. O,,.no0 appeal lay and therefore, the. 
order of the Appellate Oourt reducing the 
sentences was. without jurisdiction. It was 
also said that the Sessions. Judge was. 
wrong in laying stress on the fact that. 
the Magistrate gave. no reasons for 
imposing so heavyatine. I agree-that in 
a summary trial s. 263 (h) and (7), Uriminal 
P. O., requires only the reason for the 
tinding to be stated and not the.reasons 
forthe sentence. It is also said that the 
substantial sentence of fine was justified in 
View ofthe prevalence of illicit distillae 
tion inthe district and the remarks about 
I need 
noi, however, go further into that now. ` 

On the first point, . however, learned: 
Counsel for the non-applicant says that 
Section 415, Oriminal P. O. 


Advocate-General, 


“An appeal may be brought against any sentence 


` referred to ins. 4130r s. 4l4 by which any two 


or more of the punishments therein mentioned are 
combined,” l 
In s. 414 there used to be mention of 
sentence of imprisonment as well as of 
sentence of- fine, but in .1923 that section 
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was amended, and “now the only sentence 
mentioned is one of fine not exceeding 
Rs. 200 only, There was, however, no con- 
sequential amendment of s, 415 so that now 
s. 415, although it clearly applied to 8. 414 
before the amendment can only apply to 
it only on the forced interpretation that 
two or more punishments includes two or 
more punishments of fine å. e„ of the same 
kind. This was the view taken in Kandhaz 
v. King'Emperor (1) see also Makrand 
Singh v. Ganga (2), Munna Lal v. Emperor 
(3) and Akbar Ali v. Emperor (4), In a 
later Calcutta case,however, Nawabali Hazi 
v. Jainab Bibi(5) a decision of the Bombay 
High Court, Shidlingappa Gurulingappa V. 
Emperor (4) was followed, and it was held 
that two sentences of fine must be above 
Rs. 50in order to avoid the aboves, 414. 
I think the later Oalcutta view is prefer- 
able ncd that the difficulty has arisen 
simply because when the Act was amend- 
ed it was overlooked thatthe wording of 
s. 415 should have been -modifiéd to 
correspond with the changed wording of 
s. 414. There is nothing to show that the 
legislature intended to modify the princis 
ple: that two or more punishments of 
different kinds, not of the same kind, should 
be appealable, 

However, no action is necessary on this 
oe now. Let the papers be returne 
ed. i 


S. Application rejected, 


Cl) 7 Luck. 501; 136 Ind. Oas. 218, 8 OWN 1373; 
A IR 1932 Oudh 279; (1932) Or. Oas. 59; 33 Or. L 
J 218; Ind. Rul. Un Oudh 101. 

(2) 171 -Ind. Oas. 337; 1937 O L R 54T: 10R O 
114; 19370 W N 1088; 38 Or. L J 1062; AI R 1937 
Oudh 524. 

(3)A IR 1935 All, 630; 157 Ind. Oas. 123; (1939) 
-Or, Oas. 642; 1935 A L R703;8 RA 103; 36 Or. L 
J 1102; (1935) A L J 952; L R16 A 55 Or. 

(4) 59 0.19; 134 Ind. Oas, 1198; A IR 1931 Cal, 
643; 350 W N 752; 330r. L J90; Ind. Rul. (1932) 
Oal. 76; (1931) Or. Cas. 842. 

(5) 59 O 1131; 138 Ind. Cas. 720; A IR 1932 Oal. 
551; 36 O W N 407; Ind. Rul, (1932) Oal, 525; (1932) 
Or.. Oas. 551; 33 Or. L J 304 (2). 

(6)27 Or. L J 926; 96 Ind. Cas. 270; 28 Bom. L 
R 668; A IR 1926 Bom, 416. 
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AND OTHERS—RA&SPON DENTS 

Civil Procedure Code (Act V of 1908), 3. 64— 
Private transfer during pendency of attachment in 
one suit—Subsequent attachment in execution of 
decree in another sutt—Previous attachment ayb- 
sisting and previous decree wnsatisfied—Auction- 
purchaser in execution of subsequent decree, whether 
obtains good titlek—Transfer, if void as against him 
—For purposes of 8.64 whether property must have 
been sold or assets come into executing Court— 
Interpretation of Statates—Statutory definition— 
Later statute—Conatruction. 

Per Leach, O. J., Pandrang Row and Patanjali 
Sastri, JJ. Abdur Rahman and Krishnaswamés 
Ayyangar, JJ., contra,—Section 64, Oivil P. O., pro- 
vides that where a property has been attached any 
subsequent alienation is void against all claims en- 
forceable under that particular attachment, but it 
does not go beyond this. An attachment effected 
after a private alienation is not assisted by an 
attachment before the alienation. If the execution 
proceedings in which the second attachment has 
been made, have been instituted before assets have 
been brought into Court, the creditor will be en- 
titled to rateable distribution if the property is 
sold inthe earlier exscution proceedings, but if the 
sale takes place as the result of the attachment 
effected after the private alienation & person who 
buys the property at the court-auction will not ob- 
tain a good title. [p. 96, col. 1.) 

Per Abdur Rahman and Krishnaswam? Ayyangar, 
JJ.—Section 64, Civil P. J., places both the attaching 
creditor and other decree-holders who have applied 
for execution.in the same position so far as the 
alienation of the attached propérty is concerned and 
if. the alienation is made during the continuance 
of the attachment it would be voidable not only 
against the attaching creditor but also against the 
other decree-holders. A private transfer, therefore, 
made after and during the pendency. of an attach- 
ment in one suit, is vold against the title of an 
auction-purchaser in execution of adecree in another 
suit under an attachment made after the transfer 
but wnile the decree in former suit remained un- 
satisfied and the attachment therein was subsist- 


ing. |p, 100, col. 2.] 


(Oase-law discussed.) 

Per- Abdur Rahman, J. It is not necessary for the 
purposes of s.64, Civil P. O., that the property 
should have been sold or that the assets must have 
come into the executing Uourt although this may be 
necessary for the purposes of s. 73. [p. 104, cols, 1 & 2.) 

‘Per Krishnaswamt Ayyangar, J.-~-In order ot 
reference—It is not for the Oourt to ignore a statu- 
tory definition and proceed totry and extract the 
true meaning of aa expression independently of 
it. [p. 90, col. 1.J ; : 

If the- words of a later statute differ* materially 


- from ‘those of an earlier one, effect should be given 


Q 


go 


to the change, especially where to do so would be to’ 


advance.the policy underlying ite Ifthe . language 


_ fails to-achieve the object in view, ib oaf only | be 
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¥egretted but not helped. But the Court need not 
be astute to adopt a construction which would tend 
to bring about a frustration ofthe objective, Ifthe 
words of a later statute differ from those of an 
earlier one, the Court in construing the Jater, is not 
bound by decisions under the earlier, even though 
i relates to the same subject-matter. [p. 89, col. 


S. A. against the decree of the Sub-J udge, 
Salem, in A. S. No, 82 of 1934. 


Order of Reference toa Full Bench. 


Krishnaswaml. Ayyangar, J.—The 
decision of this second .appeal turns on 
the effect of the Explanation added to 
s. 64, Civil P. ©. 1908, which according 
to the appellant, has brought about: a 
change in the rights-of claimants to rateable 
distribution, as. they were understood to 
be when the old (ode of 1882 was in 
force. As a comparison of the language 
of the present s., 64 with that-of s. 276 
of the Code of 1882 is -becessary ‘for the 
decision of the question. it will be. advante 
ageous 
the sections for the purpose of studying them 
together. Section. 276 in the form in which 
it existed in the Code of 1882, had been 


a a 


enacted by the ode of 1877, with a change. 


of language as compared with its predecessor, 
(8; 240 of the Code of 1859), made’ not with 
the object of changing the law but for better 
expressing the meaning’ underlying tte 
sectlon.as interpreted by the Privy Council 
in Anund Loll v. Jullodhur -(1), at p. 549. 
Section 276 of “the Code’ of 1882 js as 
follows: Ai Ae Sia: 

“When an attachment has been made (by actual 
seizure or by written order duly intimated and 
made known in manner aforesaid), any private 
alienation of the property attached, (whether by 
sale, gift, mortgage or otherwise and any payment 
of the debt, or dividend, or a delivery of the share) 
to the judgment-debtor (during the continuance of 
the attachment) shall be void as against all claims 
enforceable under the attachment.” - 

Section 64 of the. present Code is as 
follows: 

“ Where an attachment has been made, any pri- 
vate transfer or delivery of the property atticlied 
or of any interest therein and any payment to the 
judgment-debtor of any debt, dividend or other 
moneys contrary to such attachment, shall be void 


gS against all claims enforceable under the attach- 
ment, 


e Ezplanation.—For the purpose of this section 
“claims enforceable under an attachment includ 
claims for the rateable distribution of assets.” . 
The suit out of which the second appeal 
has arisen was instituted to enforce a morte 
gage executed on May 20, 1926. The plain- 
tiffs who or whose interests are now repre- 


1 Mae 


_ Bented by respondents Nos. 1 to 4, were the 


(1) 14 MIA 543, (549), 10 Beng. 
R SiL O, : i ), 10 Beng GRIM W 


to set out the provisions of both: 
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undivided brothers of Thandavaraya Chetty, 
the mortgagee who had died before suit. 
There were four defendants imp'eaded in. 
the suit of whom the first three were the’ 
mortgagor and his undivided brothers, . 
respondents Nos. 5 to 7 in the second 
appeal. They did not contest the ` suit 
and have in fact remained throughout 
ex parte, neither opposing nor supporting 
the claim of the mortgagee. The opposi 
tion really came frcm the appellant who 
was defendant No. 4in the suit, He derived 
his interest in the suit property under a 
Court sale held in execution of a money 
decree obtained by a creditor of the morte 
gagor in O. S. No. 237 of 1925 on the file. 
.of the District Munsif of Krishnagiri. The: 
Court sale was on December’16, 1926, more 
-than six months after the mortgage. ‘He 
raised several defences to the suit but. 
they were all overruled by the Courts below. 
on substantially the same grounds, and 
decree has beén passed in favour of the 
mortgagees, Of the defences raised, ‘one | 
alone merits consideration’as the others have 
all been gatisfactorily disposed of, by con- 
current findings of the Courts below. That 
defence wasthat at the date of the mort- 
"gage there was a pending attachment on the. 
property, and that as he, the appellant, had 
purchased the property at asale -held in the 
' process- of enforcing what according to him 
should be regarded as a claim enforceable 
under the attachment within 5. 64, his title 
prevailed over-that of the mortgagee. In 
fact he claims that his purchase was the 
resultant of a claim enforceable under the 
pending attachment as defined’ by the 
Explanation tos. 64, Civil P. O. Not 
that the attachment itself resultéd or could 
result in the sale at which he purchased, - 
so that it could bo aptly described as a 
claim enforceable under that attachment, 
but that the same efficacy is to be attributed 
by force of the statute to the later attach- 
ment under which he purchased. This is 
the question that arises for consideration 
and for appreciating it a few facts are 
necessary. -> o 
The attachment, on which the appel- 
lant relies in support of his attack on the 
mortgage, had been made, as already 
indicated, under a different decree from 
that in execution of which he purchased 
the property. His purchase was, as already 
mentioned, on December 16, 1926 in 
O. 8S. No. 237: of 1925 in pursuance of an 
attachment effected in it on June 29, 1926, 
that is more than a month after the suit. 
mortgage. If regard be had to this attache 


` 
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‘ment alone, it is clear that it cannot avail 
him to get rid of the suit mortgage which 
was earlier than the attachment, as s. 64 
taken by itself and without the Explanation 
renders a private transfer void only if it 
is made subsequent to the attachment. 
What is however urged for the appellant 
is that there was an earlier attachment 
though in another suit against the same 
judgment debtor and that he could take 
advantage of that attachment for avoiding 
the -suit mortgage. ‘hat other suit was 
O. S. No. 497 of 1223 on the file of the 
Principal District Munsif of Salem, in which 
a money decree had been obtained by one 
Appu Ohetty in October 1924. In it an 
attachment was effected on April 14, 1925, 
This attachment which was more than a 
month prior to the suit mortgage was pend- 
ing during all the decree in O. 8. No. 237 of 
1925 was under execution and was in fact 
subsisting even at the time when the 
appellant purchased the property. It 
appears that on the very day of the appel- 
lani’s purchase at the Court sale, Appu 
Chetty, the decree-holder in the other suit, 
applied for and obtained an order for rate- 
able distribution of the assets realized by 
that sale. The decree in O. 8. No. 497 of 
1923 was not however fully satisfied, and for 
aught we know the attachment made in it 
continued and was siill alive even at the 
date of the present suit though it does not 
appear to have been pursued to a sale. 

For attracting the operation of the section, 
the first condition prescribed by it, is, 
that the transfer sought to be challenged 
must have been made after and pending 
an attachment. Bute this circumstances is 
not by itself sufficient, It must also appear 
that the transfer was contrary to tke attach: 
ment in the sense that it must have the effect 
of prejudically affecting righis brought into 
existence oy the attachment, or likely to 
arise out of it. If both these conditions are 
Satisfied the transfer will be disregarded 
not wholly even then, but to the extent 
necessary to protect those rights. These are 
the rights which are comprehended by the 
expression ‘claims’ enforceable under the 
attachment ins. 64, Every transfer contrary 
to such aclaim is contrary to the attach- 
ment itself acccrding to the plain intende 
ment of the section. Normally, and in the 
absence of the Explanation, the protection 
afforded by the section on an- attachment 
being made will benefit the decree-holder 
directly and the auction- purchaser indirectly. 
They would be the only persons who 
could under the section acquire rights if the 
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attachment is duly enforced according to 
the procedure prescribed by the (ode. 
Even then those rights depend on the 
particular attachment which 
the private transfer, and which alone can 
be used as a weaponof attack against it. 
As the Privy Council has ruled in Mina- 
kumari Bibi v Bijoy Singh (2). 

“ All that can bedone is to employ that attach- 
ment for the purpose of impugning the private 
alienation, for itis on that alone that the decree- 
holder's title (in this case the decree-holder was the 
Court auction-purchaser) to the property... ..... 
rest,” 

The question whether a third clase of 
persons, namely other decree-holders who 
had not attached but who had merely ape 
plied for the execution of their decrees 
within the time limited by s. 295 of the 
Code of 1882, were entitled to the protection 
of s. 276 corresponding to the present 
s, 64, was considerad, but except in 
Kunhi Moose v. Makki (3), Durgacharan Rai 
v. Manmohini Dasi (4), Ganga Din v. 
Khushall (5) and Manohar Das v, Ram Autar 
Pande (6). In Bombay, the decision was 
adverse to their pretensions. The reason 
for the decision was given in the followe 
ing words by the Allahabad High Court 


in the latest of the cases cited : 


“ The words ‘shall be void as against all claims 
enforceable under the attachment’ in s. 276, Civil 
P. O., cannot, in our judgment, include the claims 
of a person who has not caused the property of the 
judgmont-debtor to be attached, but has simply 
asked for a rateable distribution of the assets which 
might be realized by the sale of the property of the 
judgment-debtor. Those words have been, in our 
judgment, rightly interpreted to mean the claim of 
the person who has obtained an attachment, They 
were evidently added to the section in order to 
remove the ambiguity which existed in the correg- 
ponding section of Act VIII of 1859. The claim of 
a person who applied for a rateable distribution of 
the assets is, in our opinion, not a claim which is 
enforceable, under the attachment pleced upon the 
property at the instance of another judgment ore. 
ditor. it is manifest that if the claim of the 
attaching creditor be discharged, and his decree be 
recorded assatisfied, the attachment obtained by 
him must necessarily come toan end. In that cass 
there would be no sale in pursuance of the attach- 
ment, and no assets would berealized which might 
be rateably distributed. Therefore, the claim of a 
person who has applied for a rateable share ing 
assets which might or might not be realized cannot 


be regarded as a claim enforceable under the attach- 9, 


i 
= will be observed that s. 295 contained 


(2) 44 C662; 40 Ind. Cas, 242; AI R 1916 PO 
238; 44 T A 72; IP LW 425, 5 L W 711;32 MIL, 
J 425; 21 O W N 585; 21M L T 344; 15 A L J 389, 
25 O L J 508; 19 Bom. LR 424; (1917) M W N 473 


P C). 

i $ 28 M 478; 10 MLeJ 98. | 
4,150 771. i , 
T 7 A 702; A W N 1885, 179, a 
(b) 25 A 43l; A W N 1903, 92, 


preceded - 


=~ 
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no references to an attachment, at any rate 
in express terms, but proceeded to give 
effect to claims for rateable distribution, 
whenever assets were realized by sale or 
otherwise in execution of a decree. Assets 
may be realized legally without an attach- 
ment, e.g, In respect of the balance of 
the sale proceeds under a mortgage decree 
after satisfying the mortgagee; or even in 
other cases, by a sale without an attach- 
ment, which at the, worst is only irregular 
and not wholly void: Subramania Iyer v. 
Krishna Iyar (T). It can scarcely. be 
contended that such assets were excluded 
from the cperation of the section. There 
seems to be little ground therefore for 
connecting s. 295 with. an attachment so 
asto make its operation dependent on 
it. An attachment however is the all 
important consideration’ for the application 
of s. 276. It is out of it, that the rights 
recognized by the section spring up, On 
this point, the observations of Mitter, J., 
in Anandlal Vas v. Radha Mohan Shaw 
(8), throw usefal light. Reference to 
S» 27l of the Code of i859 by which rate- 
able distribution was limited to the surplus 
alone remaining after satisfaction of the 
attaching decree-holder's claim, the learned 
Judge observed ; ; 

“That section, it is to be observed, , comes. into 
operation when the property attached has already 
been sold, and when there is a surplus left in the 
hands of the Court after the demand of the attach- 
ing creditor is satisfied iù. full. The persons among 
whom this, surplus is directed tobe distributed are 
allowed to, participate, in it, not because of the 
previous, attachment, with which they had nothing 
to do, but because of a particular ‘contingency 
which has brought into the, hands of the Oourt a 
certain sum of money which the Court has been 
authorized to apply for their benefit. The efficacy 
of the attachment is exhausted for the benefit of 
the attaching creditor himself and if no surplus ‘is 
left after full satisfaction of his decree, the other 
creditors, must be left to execute their decrees as 


best as they can.” ~ 

It follows that it is unnecessary jor. the 
application of s. 295, to show that the 
assets realized were realized asthe result of 
an attachment. In fact the section did not 
concern itself with an.attachment or its 
absence but merely started with enquiring 
whether the assets had been realized by 


„f sale or otherwise in execution, The rights - 


conferred by the section were not made 
dependent on an attachment, and were not, 
we think, in fact dependent on such a 
circumstance, When the section itself does 
not suggest the hypothesis of a prior attach- 


(7) 51 M Ld 172; 92 Ind; Oas, 833; AIR: 1 
* 211; (1925) @1 W N8387. ° rare aera 
(8) 2 Beng, L R 49 (F B). 
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ment it is difficult to support the theory 
that the right given by it, is or can be ° 
regarded as a right or claim enforceable 
under an attachment, Such a right could 
ordinarily inhere only in the credior who 
attached, and wno alone could be said to 
have rights enforceable under the attach- 
ment, tnough after the sale takes place the 
benetit and the protection of 8, 210, would 
accrue to the purchaser also. Hor, tne pro- 
tection of the purchaser is the protechion of 
the attaching creditor, as itis only through 


“the sale; that the creditor gets his decree 


satistied. I'here was therefore little justif» 
Cation for the view that a claim for rateable 
distribution could be regarded as a Claim 
enforceable under an attachment within the 
meaning of s. 276 of the old Code. Iv-would 
have been perfectly legitimate toput the 
same Construction on 8. 64 of the Uode of 
190s but” for the Explanation newly added 
to the section. 

16 is contended for the appellant that an 
important change has been introduced in 
the Code of 1908 by the addition of tue 
Explanation ins. 64, Before dealing with 
this contention, it may be observed in Passe 
ing that in other respects the secilon 18 
practically a repetition of the old s. 2⁄0. 
We doubt whether the substitutionof the 
words ‘cuNtrary to such attachment’ for ihe 
words ‘during the ccomtinuance of the attache 
ment’ which occurred in the old Code has 
the effect of making s. 62 ‘less favourable’ 
Or more restrictive as Wallis, O. J., was in- 
clined to think in Annamalai Chettiar V. 
Paiamalai Pillai (9). Inthe light of the 
decisions of the Privy Council in Dino- 
bandhu Shaw Chowshury V. Jagmaya Dasi 
(10) and Anuna Loll v. Jutloahur (1), 1 
couid not have been the object of s. 276, 
to render allalienations during the conti» 
nuance of the attachment void, irrespec- 
tive of their effect on the rignts of the 
attaching cieaitur. it avoided such of them ` 
only, as tended to prejudice rights arising 
and enforceable under the attachment, 1b 
15, we think, more reasonable thereiore to 
hold that the change oi language was 
merely verbal and intended to make the 
sense Clearer, rather than to abridge previ- 
ously existing righis. | 

Now, coming to the Explanation newly 
added by the Gode uf 1900 the question 18 
whether it has gone far enough to bring 
Within the proiection given by the section, 


(9) 41 M £65; 43 Ind. Gas. 539; AI R 1918 Mad, 
124; 35 ML J dul; 22 M L T 461; (1917) M W N bož; 
1 L W 295 (EFB). 

(10) 29 O 154, 29 IA 9; 60 WN 209 (PO). 
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persons who at the date of the private trans 
- fer had not attached but had only applied 
for the execution of their decrees, that is 
applied for rateable distribution under 
8.73. In other words, can such non-attach- 
ing decree-holders take advantage of an 
earlier attachment made at the instance of 
another decree-holder, and on its strength 
seek to avoid the transfer for their benefit 
also in spite of the fact that they had not 
attached the property at all or attached it 
only after the transfer? Or is it further 
necessary for these noneattaching decrees 
holders to entitle themselves to the benefit 
of s. 64, that assets should also have been 
or be realized under the earlier original 
attachment ? The appellant contends that 
the further condition implied in the latter 
query is not required by the cection when 
read with the Explanation. Thisis really 
the point in controversy. That there are 
observations in the judgments of both of 
Wallis, O. J. and Kumaraswami Sastri, J., in 
the Full Bench decision in Annamalai 
Chettiar v, Palamalai Pillai (9), contrary 
to the appellant's contention can scarsely 
Sri of doubt. Wallis, O. J., has observ- 
ed : 

“Section 64 of the present Code affords no greater 
protection to the attaching decree-holder than 
8. 276 of the old Code, and if he cannot protect 
himself against an alienation after attachment unless 
the attached property is brought to sale in execution 
of the decree in respect of which the attachment 
was made, it necessarily follows that other decree- 
holders’ who have applied for execution cannot be in 
any better position.” 

Kumaras wami Sastri, J., is more express. 
He said: 

“ There can be little doubt that s, 64, as it stands 
at present, can protect decree-holders entitled to 
rateable distribution against private alienation only 
where assets have been realized, in which case they 
will beentitled toshare the proceeds in preference 
to the alienee,” 

The italics are ours, These observations 
which do militate against the appellant's 
contention are sought to be got over in two 
ways. In the first place it is argued that 
they must be regarded as unnecessary for 
the decision of the question, referred to the 
Full Bench, and were in fact outside the 
reference, Looking at the terms of tne 
reference there is justification for this argu- 
ment as the question referred to merely 
proceeded on an assumption of facts entirely 
absent inthe present case, The question 
was this : 

_“ Whether non-attaching decree-holders who have 
applied for rateable distribution under a subsisting 
attachment which has since been raised by the 
satisfaction of the decres or otherwise, are entitled 
to question @ private alienation made during -the 
continuance of such attachment ? ” 4 
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It is quite clear that the reference was 
made on the footing that the prior attache 
ment had ceased to be operative, by the 
decree having been satisfied or otherwise, 
unlike in the present case where the prior 
attachment has been found to be subsisting 
at all material times, and not shown to have 
been ever withdrawn or terminated. But 
for this difference in the facts, we should be 
bound to give effect to what ‘we think was 
an opinion adverse to the appellant express- 
ed by the Full Bench. It is conceded on 
both sides, that there is no reported decision 
of this Gourt at any rate, which has dealt 
with the point in an authoritative manner, 
so-as to furnish a precedent binding on us. 

Secondly it is urged that the qualification 
suggested by the learned Judges is inconsis- 
tent with the language of the Explanation 
and opposed to the policy underlying the 
seclion itself. It is to be observed that the 
crucial date with reference to which the 
validity of a private transfer has to be tested 
under s. 64 is:the:date of the transfer itself, 
If before that date rights-Had actually come 
into existence, or should, by force of the 
statute be deemed to have. come into exis- 
tence, they must.be allowed to:prev +i! against 


the mortgages whose rights- arise under and 


only on the data of the mortgage. Prima 
facie, such an overriding right can spring 
into existence only in favour of a decree 
holder who has attached tue property prior 
to the transfer, Even then, the attachment 
does not by itself and without more operate 
to put an end to the transfer, even as against 
himself. Tae rights flowing from an attach- 
ment are inchoate and imperfect, and re- 
quiring to be perfected by further process 
in execution to be pursued till the attached 
property is sold. In order to remove tae 
impediment, it is essential that the creditor 
should follow out the remedial procedure 
prescribed by the Code toits end. Tnis was 


the mode, and we think the oaly mode availe 


able to the attaching decree-holder under 
the old Code, to get rid of a private aliena- 
tion, Nonetheless, the right, as an effi- 
cient, enforceable right came into exisience 
simultaneously with the attachment, an 
would last as long as the attachment itsel 


lasted. It might be that further action WAS 


necessary to achieve the overthrow of the 
private transfer, but the potentiality was 
there. The weapon had been forged and 
ready for use; it had only to be wielded, By 
whom could it be wielded? By the attaching 
decree-holder and tie auction-purchaser 
alone under the old Code, and even under , 
the present 8. 64 withdut the Explanation, 


D haps suggest, 
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But does not the Explanation bring in anew 
. Class of persons who, at the date of the 
private transfer, had only putin claims for 
_ the rateable distribution of assets and had 
not attached the property? As we have 
already observed, this class of persons were 
held not entitled to the benefit of the pro- 
tection under the old Vode. But it is impos- 
sible to deny that it was the plain object of 
. the Explanation to admit them to the pro- 
tection of the section, whether or not the 
‘words employed sufficed to achieve that 
Object, so much we think is clear, Itis only 
. necessary to enquire what the nature of the 
, claim is to be and subject to what limita- 
tions, if any, it is allowed to be recognized. 

By claim is meant a demand, a right or 
title to something. A claim for rateable dis- 
tribution of assets is accordingly a demand 
‘cognizable under s. 73 of the Code, Sec- 
: tion. 73 without its provisos which are ime 
material for the present purpose runs as 
follows : 

“ Where assets are held by a Oourt and more per- 
sons than one have, before the receipt of such 
assets, made application to the Court forthe execu- 
tion of decrees for the payment of money passed 
against thesame judgment-debtor and have not 
obtained satisfaction thereof, the assets, after de- 


ducting the costs of realization, shall be rateably 
distributed among all such persons.” 


‘It will be observed that in cne important 
respect there is a change of language from 
the old s. 295. For the words ‘whenever 
‘assets are realized by sale or otherwise in 
execution of a decree’ which found place in 
it, the words ‘where assets are beld by a 
Court’ have been substituted. For the words 
‘prior to the realization’ have ‘bean sub- 
stituted ‘before the receipt of such assets.’ 
These changes make it clear that it is wholly 
unnecessary under the present Code that 
the assets should have been brought into 
Court as the result of an attachment or by 
realization in execution. The method by 
which the’ assets reach the hands of the 
Court is now made perfectly immaterial ; 
all that is necessary is that the assets should 
be held by the Court irrespective of the 
means or the prcecess which produced it : 
vide Xiva Pratapav. A. E. L. Mission (11) 
end Thiraviyam Pillai v, Laksmana Pillai 

, (12). Realization in execution might per- 
though not necessarily a 
prior attachment. Even this possibility of 
a connection to an attachment is now ruled 
out by the substituted words of the present 
section. Neither the form in which exe» 


ao 49 M 38; 97 Ind, Cas. 496; AIR 1996 Mad. 


(12) 41 M 616; 47 Ind. Oas: 538; AIR1 
647; 35 M'L J 150; (918) M W N ggi. 1919 Mad. 
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cution has been had, nor the precise extent 
to which execution had been allowed to run: 
nor the exact source or genesis: of 
the fund in Court any longer forms part 
of the definition of assets: Noor Mohammad 
v, Bilasiram Thakursidas (13), A claim 
for rateable distribution under the section 
now stands entirely dissociated from any 
attachment and its efficacy as a claim is 
made to depend only upon its being made 
prior to the receipt of the assets by the 
Court. We are of opinion that immediately 
on the application being made, provided 
it is made in time, the applicant acquires 
a rigut to rateable distribution which is 
denied to all later applicants, The satis- 
faction of that right may have to await the 
receipt of the assets, but that is no reason 
for saying that there is no right or claim 
in existence until then. We are not able 
to persuade ourselves that the Privy Council 
decision in Minakumari Bibi v. Bijoy Singh 
(2), has laid down the contrary proposition. 
In that case, their Lordships were -intere 
preting s. 295 of the old Code for the pur- 
poses cf s. 276. A claim under s, 295 had 
necessarily to function through an attach- 
Mentin order to operate against a private 
transfer under s, 276, In fact, as we have 
said, the attachment by itself did not and 
could not displace the transfer, which could 
only be displaced by the attachment being 
worked out, and only by the results of such 
working cut. Ths observations of the Privy 
Council must be understood with refgrence 
to the question before them, namely whe- 
ther s, 276 put an end to the disputed 
transfer. The answer was “no,” asa claim 
for rateable distribution had perforce to 
operate through an attachment which was 
an indispensable condition under the sec- 
tion. Butit does not follow from this ob- 
servation that no claim arose under the sec- 
tion until assets were received or came to 
be held by the Court. On the contrary we 
are inclined to think that the moment an 
application is made by persons of the dese 
cription mentioned in the section, and 
withtn the time limited by it, a claim 
straightway did arise which can be properly 
described asa claim for-the rateable dis- 
tribution of assets, within the meaning of 
the Explanation to s. 64. If the Explanae 
tion is incorporated into the section itself, 
it would read as follows: 

“ Where an attachment has been made, any pri- 
vate transfer (of the property so attached) contrary 


to such attachment shall be void as against all 
claims for rateable distribution of assats,” j 


ga 47 O 515; 59-Ind. Cas. 458; AI R1920 Oa 
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Itis not, be it noted, as against claims 
' for rateable distribution of assets under the 
attachment, that the transfer is rendered 
void hut as against claims for rateable 
distribution of assets simpliciter without 
reference so far as such claims are con- 
cerned, to the attachment.. By the Expal- 
nation claims for: the rateable distribution 
of assets—note that the words ‘under an 
attachment’ are not added so as to qualify 
such claims—are equated to claims enforces 
able under an attachment. ‘True, an 
attachment must first be made and must 
also subsist at the time of the private 
transfer. But if a claim for rateable dis» 
tribution has arisen while yet the attach- 
ment is pending, it is given the efficacy 
which is the peculiar attribute of a claim 
enforceable under the attachment, in the 
sense explained. It is, of course, necessary 
that the transfer should also be ‘contrary 
tothe claim for rateable distribution. So 
it will be, as -the explanation makes it 
clear that itis to have and be given, without 
reference to an attachment, the same 
vitality as a claim based on the attachment. 
A claimant for rateable distribution is 
thus admitted to the protection. which was 
till the introduction of the Explanation 
being shared by the prior attaching decrees 
holder, and a purchaser under that attach» 
ment. [tis unnecessary under tae present 
‘Code in view of the extended meaning 
given by the Explanation to ‘claims enforces 
able under an attachment’ to consider 
whether a claim for rateable distribution 
can strictly be regarded as a claim traly 
enforceable under the attachment. The 
statute has said so and there is an end of 
the matter, It is not for the Court to ignore 
a statutory definition and proceed to try and 
extract the true meaning of an expression 
independently of it. 

We have said that the Bombsy High 
Oourt took a view different from that 
adopted by the other High Oourts on the 
meaning of s. 276 of the old Coda, In the 
opinion of Telang, J., expressed in the 
decision in Sorabji Edulji Warden v. Go- 
vind Ramji F. N. Wadia (14), as a result 
of the combined operation of that section 
and £. 296 of tne old Code, a claim for 
rateable distribution could be held to bea 
claim enforceable under an attachment, 
That view was, if we may say so with 
respect, based on a forced ` construction, 
and did not, we think, recommend itself to 
the Privy Oouncil in Minakumari Bibi 
v. Bijoy Singh (2), where their Lordships 

(14) 16 B 91. 
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merely assumed its correctness ‘for the 
sake of argument’ but yet found it unservice- 
able, Telang, J.’8 observation based on 
Mahadeo Dubey v. Bholanath Dichit (19); 
that, 

“ one cannot logically avoid the conclusion that the 
claim of the creditor who has applied for execution 
as mentioned ins. 295 is properly described as one 
‘enforceable under the attachment’ of the creditor who 
may be called the principal creditor,”’ 
cannot it seems -to us, be supported in 
the light of later authoriiy. However they 
may be, it is undeniable that the result 
achieved had the merit of advancing the 
beneficent objects underlying the section. 
As observed by Strachey, O. J., in Bittal 
Das v. Nand Kishore (16), these objects 
were twofold: 

“The first object is to prevent unnecessary multi- 
plicity of execution proceedings, to obviate in a casa 
where there are many decree-holders each compe- 
tent to execute the decree by attachment and sale 
of a particular property, the necessity of each and 
every one separately attaching and separately sell- 
ing that property. The other object is to sscure an 
equitable administration of the property by placing 
all the decree-holders upon the same footing and 
making the property rateably divisible among them, 
instead of allowing one t? exclude all the others 
merely because he happened to be the first.” 

These being the salutary objects behind 
the section, it scarcely admits of doubt 
that the extension given to s. 276 tended 
to advance the policy of the law. Telang, 
J's opinion not having been shared by 
the other High Courts, it became necessary, 
and this was the chief reason, to amend 
the section by adding the Explanation to 
5.64. But it does not by any means follow 
that the Legislature intended to g> no 
further than the decision. Thies is a ques- 
tion to be answered only on atrue construc 
tion of the language of the section to be 
understood no doubt in the light afforded 
by a historical retrospect of the antece- 
dent case-law but not to be controlled 
by it, 

"We have already adverted to the langue 
age of s, 64, and to the effect on it of the 
Explanation. It is mecessary for a proper 
appreciation of the point under considera- 
tion to emphasize an aspect of the matter, 
which has not received the importance It 
deserves. 


For the purp2ses of attracting 
the operation of 8. 2:6, claim for rate, 


able distribution had to be a claim enforces’ Ww 


able under the attachment. Its connec- 
tion as we have observed to a live subsisting 
attachment was a necessary condition of 
the protection. So it was we think that 


Telang, J., had to lay emphasis on the fact 
(15) 5 A 86; A W N 1882,.186 (F By, 
as aa 


23 A 106. .  - 
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- that the first attachment in the cage bes 


: @pplication, 


‘fore him was in force at the date of the 
In fact he regarded this cir- 
cumstance as the essential feature which 
distinguished the case before him from 


“those reported in Ganga ` Din `v. Khushali 
: (5) and Durgacharan Rai v. Manmohini 


kns 


Dasi (4) as the following observation 
shows e MELANG 
“But it isto be remarked that in both the - cases 


- referred to, the first attachment was either in fact 


withdrawn orhad become inoperative by law, and 
that circumstance necessarily distinguishes both 
these cases from the one before me, in which the 
first attachment stands, and is admittedly to be 


_ fully operative.” 


It is difficult, we agree, to interpret 
B. 216, in a different sense, as the private 


_Slienation was declared: by the section to 


-able under the attachment.’ 


be void only against ‘all claims enforce- 
The words 
italicized enacted a paramount check and 
only subject to it the old clause could 
function. Where the link between the 
attachment and the claim did not exist, 


“the protection also did not extend. This in 
‘fact was also the basic ground of the deci- 


sion of the Privy Council in. Minakumari 


"Bibi v. Bijoy Singh (2). In that case, the 


` 


respondent who was the decree-holder and 
had purchased under a later attachment 
‘was held -not entitled to impugn an earlier 
private alienation, though it was made at 


Ja time when there was an attachment 


~ 


' pending in a prior decree which had not 


been pursued to a sale. The effect of their 
Lordships’ judgment as correctly ‘stated in 
the headnote was ‘this : 

' “The respondents’ title rested entirely on the 
attachment in the execution case No. 16 of 1907, 
(the ‘later attachment in pursuance of which-he had 
purchased) and that alone was the attachment the 
continuance of which could avoid the appellants’ 


- private alienation; but on the facts it did not do 


so. The respondents could not invoke the attach- 
ment in execution case No. 8 of 1902, (the first 
attachment) to defeat the alienation to the appel- 


‘lant which was made in different execution proceed- 


ings. Nor could he withits aid rely ons. 295, 
owt P. C., 1882,-as entitling him to the benefit of 
8. 276. 


We strongly feel that there is no warrant 
for holding that the same condition is to be 
«imported into the interpretation of the new 
section. Look at the result. In spite of the 


AN apparent purpose of the Explanation which 


was tothrow open the protection of the 
“section to a claimant for rateable distribue 
tion it has finally ended, on this interpretas 
tion, by failing to give it to him or gives it 
when he cannot want it. For to say that 
he qualifies himself for the protection only 
on assets being realized’ is to nullify. the 
effect of*the Explanation. . When does. he 
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want the protection? Not when the assets 
have been realized. For, then he is ina 
position -to obtain immediate satisfaction 
and hisright cannot thereafter be taken 
away frcm him. It is, with all respect, 
meaningless to argue that he requires’ any 
protection when this stage is reached, as by 


. then the private transfer had been struck at 


and destroyed by the sale which hss fetched 


‘the assets. The protection ifit is to be-real is 


needed at an earlier stage and only to remove 
an impediment placed in the way of the 
execution, proceeding along ncrmally and 
fructifying ultimately into a sale, in the 
proceeds of which, when once realized, his 
rights become crystallized and thereafter 
indisputable. Jt seems to us therefore that 
there is every reason why the Oourt should 
struggle against a construction which rendér- 
ed the legislative effort entirely otiose. It 
was pointed out by the Calcutta High Court 
as earlyas 1888, in Durgacharan Rai. v, 
Monmohini Dasi (4), that: - 
“ to hold that claims under s. 295 are claims en- 
forceable by attachment against which assignmentg 
made under s 276 are void, would perhaps be carry- 
ing out the intention that may have been in the 
mind of the Legislature when the old Code (of 1859), 
which did nct provide for a rateable distribution 
was suddenly modified by the introduction of that 
perfectly new principle. Unfortunately the sections.. 
of the Code relating to execution were not recast 
so as to be fully adapted to the new state of things, 
and it appears to us that in this respect s. 276 
has not been successfully framed with the object of 
protecting rateable distribution amongst claimants 
under s, 295.” l 
Where tbe Calcutta High Court had fail- 
ed, Telang, J., succeeded by a construction 
wbich has certainly the merit, if we may say 
so with respect, of originality and boldness, 
but all the same emphasized the need for 
an amelioration in favour of the claimant. 
In the Full Bench decision in Annamalai 
Chetiiar v. Palamalai Pillai 9), itself - one 
of the referring Judges, Seshagiri Iyer, 
expressed a strong inclination in favour 
of the wider construction, but was only 
held back by the pressure of authority which 
he thought was against it. Bakewell, J., 
was apparently of the opinion that the 
cases decided under the old Code | ceased 
to be authoritative in the changed condis 
tions brought about by theaddition of the 
Explanation. We are also inclined to ace 
cept the same view. For in approaching the 
construction of the new section, if is not 
Without value to remember that the new 
Code as its Preamble shows, is both a 
consolidating and an amending Act. If the 
words of a later statute differ materially 
from those of an earlier one, effect should ° 
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be given to the change, especially where to 
do so would be to advance tke policy under- 
lying it, Weagree that if the language 
fails to achieve the object in view, it can 
only be regretted but not kelped, But the 
Court need not be astute to adopt a const- 
ruction which would tend to bring about a 
frustration of the objective. If the words 
of a later statute differ from those of an 
earlier one the Court in construing the 
Jater, is not bound by decisions under the 
earlier, even though it relates to the same 
subjec-matter. Ex parte Willey, In re 
Wright (17), at p. 127, though change of 
language may not by itself be conclusive 
on the question whether a change of inter- 
pretation was intended. We shouldin this 
connexion remember the principles of 
construction laid down by tbe House ci 
Lords in Bank of England v. Vagliano (18), 
and followed by the Privy Council ia 
Norendranath Sircar v. Kamal Basini Debt 
(19%: 

“The proper course is in the first instance to exa- 
mine the language of the statute and to ask what 

‘is its natural meaning, uninfluenced by any consi- 
derations derived from the previous state of the 
‘law and not to start with inquiring how the law 
previously stood, and then assuming that it was 
probably intended to leave it unaltered, tosee if 
the words of the enactment will bear an interpre- 
tation in conformity with this view. If a statute 
intended to embody in a (ode a particular branch 
of the law, is to be treated in this fashion...,...._ ... 
its utility will be almost entirely destroyed The 
purpose of such astatute surely was that on any 
point specifically dealt with by it the law should 
be ascertained by interpreting the language used 
instead of, as before roaming over a vast number of 
authorities in order to discover what the law was, 
extracting it by a minute critical examination of 
the prior decision." 

We are conscious that Kumaraswami 
Sastri, J., was forlimiting the scope of the 
Section to very narrow limits, and express- 
ed the view that: 

“In the numerous and important class of cases 
relating to attachment of immovable property the 
amendment would be of nouse to decree-holders 
entitled to rateable distribution. Assuming that 
the Legislature intended the attachment under s. 64 
to enure for the benefit of all persons entitled to 
rateable distribution who had applied for execution 
prior to the private alienation it has not gone far 
enough when it introduced the explanation tos. 64 
worded as it is, and made no provision for the con- 
tinuation of the attachment in O. I, in cases 
where the attaching creditor was paid off. The re- 
sult is not very happy, but theremedyis inthe 
hands of the Legislature.” 

Tne idea contained in the last sentence in 
the passage cited has been shared by 


(17) (1883) 23 Oh. D 118; 52 L J Oh. 546; 48L T 
380; 31 W R 553. i 
(18) (1891) AC 107; 60L J Q B145; 64 L T 353; 39 


W R657; 55 J-P 676 l 
(19) 23.0 563; 23I A 18; 6 Sar,.663 (P O). 


. Ful] Bench cate. 
-O. XXI, rr. 55, 57, 89 and certain Forms 
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(20). But we venture to think with the 
utmost respect, that the result Las been 
achieved in fact. Kumaraswami Sastri J., 
bas relied mainly on the Privy .Council 
decision in Minakumari Bibi v. Bijoy 
Singh (2) in support of the observations he 
has made. We do not think, as we have 
indicated already, that the decision was 
intended to cover cases arising under the 
present Code, at any rate on facts differ- 
ent from those which were present in the 
He has also referred to 


appended to the Civil P. O. These Rules 
and Forms were, we think, intended to 
provide for ordinary cases, where tLe» 
complications arising out of claims for rate» 
able distribution do not come into play, 
and ought not to be used to cut down the 
effect of the Explanation to s. 64. He 
notices the provision contained in O. XXI, 
r. 90, which does seem to affirm a present 
right in the claimant for rateable distribu- 
tion without reference to the uecessity for 
the realization of assets, but it is not 
clear why the pointing finger of this Rule, 
as well as r. 72 (2) should not be followed 
to reach the clue to the proper construc- 
tion. The reasoning to be fcund in the 
decisions reported in Siva Pratapa v. 
A. E. L. Mission (1)), Bibi Miyakhan v. 
Sulabbachand Ramchand 121) and Lakshmi 
v. Kattunni (22) seem to go some distance 


-in favour of the appellant, whereas Vigh- 


neswaradu Y. Venkata Suryanarayanamurthi . 
(23), a decision of Wallis O. J., and 
Kumaraswawi Sastri, J., tends, the other 
way. There are also other decisions of 
other High Courts to an opposite effect but 
in all of them, the first attachment had 
come to an end, as in the decisions of 
our own Court. 

We find it difficult to understand why 
a subsequent lapsing of the original 
attachment, whether by satisfaction of the 
decree or otherwise should prejudice 
the right of the claimant for rateable 
distribution provided he had made the 
claim in time, that is while that attachment 
was in force, If we are justified in think- 
ing that the right comes into positi 
existence taking a definite shape the moe 
ment a proper application under s, 73 is 
made it stands to reason that it should not 

(20) 13 Pat, 446; 155 Ind. Cas, 918} A I R 1934 Pat: 
685. 7 R P 839. 

Ga) Bom. L R 1189; 12 Ind. Oas. 923. 
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suffer annihilation by the act of a mere 
stranger. The right being in existence it 
may be necessary to enforceit by proceeds 
ing to reattach and sell the property in 
the execution already taken out in order 
that the private alienation may be got 
out of the way. In such a contingency 
the fact that the attachnent so made is 
subsequent’ to the transfer should not 
matter, as otherwise the scope of the Ex- 
planation ‘and the object behind it would 
stand unwarrantably restricted. Nor can 
we see wny the claimant for rateable dis- 
tribution should be denied the initiative 
his own interest to work out his statutory 
right, instead of fastening his hopes to the 
off chance of the decree-holder who first 
attached proceeding with his execution 
and producing a result in which he could 
share. We are not unaware that the view 
expressed by us goes against some of the 
observations in the Full Bench decision 
but in allhumility we feel that the point 
`- merits reconsideration. 


We therefore think it eminently desirable 
that the question discussed above should 
‘be considered and decided by a Full 
Bench. We accordingly frame the question 
“ as follows : 

“Is a private transfer made after and 
during the pendency of an attachment 
in one suit, void against the title of an 
auction purchaser in executionof a decree 
in another sult under an attachment 
made after the transfer but while the 
decree in former suit remained unsatisfied 
and the attachment therein was subsisting?” 


Mr. D, Ramaswami Ayyangar, for the 
Appellant, 


Mr. T. L. Venkatarama Ayyar, for the 
Respondents, 


OPINION 


Leach, C, J.—The question which has 
been referred for decision is this : 

“ Is a private transfer made after and during the 
pendency of an attachment in one suit, void against 
the title ofan auction-purchaser in execution of a 
adi in another suit under an attachment made 
atter the transfer but while the decree in the former 


as subsisting ?” 

The circumstances which have given 
rise to this reference are these. On October 
25, 1924 one Appu Chetty obtained a money 
decree in Q. 5. No. 447 of 1923 of the 
Court of the District Munsif of Salem. The 
decree was transferred tothe Court of the Disa 
etrict Munsif of Krishnagiri for execution, On 
March 5, 1920.the decree-holder applied 


Ss remained unsatisfied and the attachment therein 


188 10 


in Execution Proceedings No. 132 of 1925 
for the attachment and sale of the property. 
There was then due under the decree a 
sum of Rs. 2,399-4-6. An order of attache 
ment was passed on the same day and the 
attachment was effected two days later, 
March 7, 1925. Oa May 20, 1926, the judg- 
ment-debtors mortgaged the attached pro- 
perty to respondents Nos. 1 to4 to secure a 
loan of Rs, 1,200. Appu Ohetty had pre- 
viously agreed with his judgmentedebtors‘to 
accept payment of the amount due under 
his decree by instalments. On August 22, 
1925, Appu Chetty’s petition for execution 
was dismissed in accordance with the 
agreement arrived at, but the attachment 
was continued pending the payment of 
the remaining instalments, On August 15, 
1925 one Pedda Sambayya Chetty obtained 
a money decree against the same judgment- 
debtors in the Court of the District Munsif 
of Krishnagiri, and on April 15, 1926 redda 
Sambayya Chetty applied for the attach- 


“ment of the same property in Execution 


Proceedings No. 322 of 1926 of that Court. 
Pedda Sambayya Chetty’s application for 
attachment was granted on June 10, 1926 
and the attachment was effected on the 
29th of that month. On December 12, 
1926 Appu Chetty, to whom there was 
still owing under his decree a sum of 
Rs. 5684-0, applied in the execution pro- 
ceedings of Pedda Sambayya Chetty for 
Tateable distribution and his application 
was granted on December 16, 1926, the 
date on which the property was sold 
under Pedda Sambayya Chetty’s attache 
ment. Out of the sale proceeds, Appu 
Ohetty received a sum of Rs. 105-14-9, being 
the amount payable to him on the rateable 
basis. The purchaser at the auction held 
in Pedda Sambayya Ohetty’s execution 
proceedings is the appellant in the appeal 
in which this reference has been made. 
On November 11, 1931, the mortgagee res- 
pondents filed asuit on their mortgage in 
the Oourt of the District Munsif of Krishna- 
giri.. Thesuit was defended by the appel- 
Jant and the .question was whether the 
mortgagees or he had the bettertitle. The 
appellant.claimed that he had the better 
title by reason of the provisions of s. 64 and 
s.73, Civil P, O. The District Munsif relying 
on the decision in Annamali Chettiar v. 
Palamalai Pillai (9), granted the respon- 
dents a mortgage decree and his decision 
was upheld by the Subordinate Judge of 
Salem. The correctness of these decisions 
was challenged ina second appeal, which 
came before Krishnaswami Ayyangar and 
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Somayya, JJ., who after hearing arguments 
- Made this reference. 

From the narration of the facts it will 
be observed that the property was sold in 
Pedda Sambayya’ Chetty’s execution pro- 
ceedings, which were instituted after the 
mortgage had been created. The appellant 
says that the mortgage was invalid by 
reason of the provisions of s. 64 of the 
Code. The reasoning is this. The mortgage 
was created during the attachment obtained 
by Appu Chetty and s. 64 renders the 
mortgage void notwithstanding that this 
sale took place in Pedda Sambayya Chetty's 
execution proceedings. The answer to the 
question therefore depends on the effect 
to be given tothe wording of s. 64, and 
this involves the consideration, n.t only 
.the decision in Annamalai Chettiar v. 
Palamalai Pillai (9), but. of numerous 
other authorities. Before proceeding to 
discuss the authorities which have bearing 
on the question before us I will set out the 
relevant statutory provisions, Section 64 
reads as follows: 

“Where an attachment has been made, any pri- 
vate transfer or delivery ofthe property attached 
-or of any interest therein and any payment to the 
judgment-debtor of any debt, dividend or other 
moneys contrary to such attachment, shall be void 


as Beane all claims enforceable under the attach- 
ment, 


Hzplanation—For the purposes of this section 
claims enforceable under an attachment include 
claims for the rateable distribution of assets.” 

This section isthe corresponding section 

to s. 276 of the Oode of 1882 which said : 
' “When an attachment has been made by actual 
seizure or by written order duly intimated and 
made known in manner aforesaid, any private aliena- 
tion of the property attached, whether by sale, gift 
mortgage or otherwise, and any payment of the 
debt, or dividend, or a delivery of the share, to the 
judgment-debtor during the continuance of the at- 
tachment, shall be void as against all claims enforce- 
able under the attachment.” 


The wording is somewhat different, but 
so far as this case is concerned there is no 
material change, unless it is effected by 
the explanation to the section in the present 
Code. Botna s.-276 of the Code of 1882 
and s. 64 of the present Oode rendered 
a private alienation void as against. claims 
enforceable under the attachment. The 
section which provides for rateable dla- 
tribution is s. 73. Eliminating the provisos 
which have no bearing here s. 73 says: 

“ Where assets are held by a Oourt and more per- 
sons than one have, before the receipt of such 
assets, mada application to the Oourt for the exe- 
cution of decrees for the payment of money passed 
against the same judgment-debtor and have not 
obtained satisfaction therrof, the essets, after deduct- 


ing the costs of realization, shall be rateably distri- 
buted among all such persons,” 
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Therefore in order to entitle a creditor to 
rateable distribution all that is neceesary 
that he shall have made, before the Oourt 
executing the decree has received assets of 
the judgment-debtor, an application for the 
execution of his decree. If he has made an 
application to a Court of competent juris- 
diction, although not to the Court executing 
the decree, he is entitled to rateable dis» 
tribution without any other application, 
although as a matter of prudence he should 
notify the Court actually executing the 
decree of his claim. If he does not, distribue 
tion may be made by the Executing Oourt 
without knowledge of the claim and he may 
find that the Court has parted with all the 
assets. The corresponding section in the 
Code of 1882 to this section was s. 290. 
Here again, the latter Code made verbal 
alterations, but these verbal alterations did 
not so far as the present case is concerned 
materially alter the Code of 1882. 

The adding of the Explanation to s. 64 
of the Code of 1908 appears to have been 
the result of conflicting High Oourt deci- 
sions. In Ganga Din v. Khushali (5), the 
Allahabad High Court held that an applica- 
tion for rateable distribution was not a 
claim “enforcable under the attachment” 
within the meaning of s. 276 of the Code 
of 1882, but in Sorabji Edulji Warden v. 
Govind Ramji F. N. Wadia (l+), Telang, J , 
held that a claim for rateable distribution 
did come within the purview of s. 276, 
Telang, J., said (p. 100* of the report) : 


“I cannot doubt that the claims of those execution 


-creditors who under s. 295 are entitled to claim the 


benefit of a distribution of the fruits of the attach- 
ment oughtto be treated as falling within the 
words ‘all claims enforceable under the attach- 
ment.’ " 


Tne wording of the Explanation follows 
the wording of Telang, J.'s judgment and did 
put an end to the controversy. Whether on 
a true construction of the provisions of the 
Code of 1882 claims for rateable distribution 
should have been regarded as “claims 
enforceable under the attachment” it ia not 
necessary to decide. In drafting the present 
Code, the Legislature considered that claims 
for rateable distribution should be included 
in this category and as the result added we 
Explanation to s. 64. The Court has FA 
decide whether an attachment in proceede 
ings which do not result in the sale of the 
attached property enures for the benefit of 
a person who sells in other execution proe 
ceedings as the result of an attachment 
effected after the property has been alienated 
privately. j 


*Page_of 16 B—[Ed.] i s 


Oo 


92 NANA RAU v. ABUNAORALAM OHETTIAR (MADR,) 


In my opinion the judgment of the Privy 
Council in Minakumari Bibi v, Bijoy 
Singh (2), has great bearing on the question 
under discussion; in fact, in my opinion, it 
really decides it, Itis-true that there the 
Judicial Committee was considering a case 
under the Code of 1882, but the appeal was 
heard in 1916,: eight years after the 
present Code had come into force and their 
Lordships referréd to the judgment of 
Telang, J. in-Sorabji Edulji Warden v, 
Govind Ramji F. N. Wadia (14), which in 
effect read intos. 269 of- the Oode of 1882 
what has now been added by the Explana- 
tion to s. 64 of the present Code. In 
Minakumari Bibi v. Bijoy Singh (2) the 
appellant claimed under two deeds of sale 
executed in her favour on July 15, 1907 
by a judgmentedebtor. The ‘Tespondent 
was the transferee of a money decree ob- 
tained against the judgment-debtor on 
January 3, 1901. He was also the trans- 
feree of a money decree obtained . against 
the judgment» debtor cn August 24, 1896. 
On June 13, 1902 execution proceedings 
were instituted in respect of the decree 
passed in 1896. These proceedings were 
numbered as execution Case No. & of 1902. 
‘The property which was the subject-matter 
of the suit which gave rise to the appeal 
to the Privy. Council was attached, but no 
‘further step in execution was taken here. 
In 1907 an application for execution of 
the dscree of January 3, 1901 was filed and 
fhis application led to ‘the attachment of 
the same property on July,16, 1907,. the 
day after the property. had been sold pri- 
-vatèėly to the appellant. The later execu- 
tion prcceedings, which were No. 16 of 
1907, were persisted in and the property 
was sold to the respondent at a Court 
auction held on August 23, 1907, The 
question for decision was whether the title 
obtained by tke appellant under the two 
sale deeds of July 15,1:07 prevailed over 
that obtained by the ‘respondent at the 
Court auction on August 23, 1907. The 
executien proceedings of 1907 having been 
instituted after the alienation tothe appel- 
lant the respondent was not able to say 
that the alienation was void as against 

hat attachment, but he claimed that 
inasmuch as. there was a subsisting attach- 
‘ment under the decree of 1896 that attach- 
ment enured to his benefit and rendered 
the alienation void. The Privy Oouncil 
held that tke respondent's title rested en- 
tirely on the attachment in the execution 
case No. 8 of 1807, but as the alienation 
“to the’ appellant "hàs taken - place Des 
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fore that attachment was effected it 
was not void under s. 276. The res-. 
pondent could not invoke s. 295 as there 
were no assets in Court. when the alienation 
took place. At p. 672* of the report Sir 
Lawrence Jenkins who delivered the judg- 


ment of the Board said : 

“ But then it is urged forthe decree-holder that 
the sales to the plaintiff, even if executed on the 
date the kabalas bear, are, nevertheless, void under 
s. 276, Civil P. O. That section provides that when 
an attachment has been made as there described 
any private alienation of the property’ attached 
during the continuance of the attachment shall be 
void sgainst all claims enforceable under the 
attuchment; Ex-hypothesi, the alienation to the 
plaintiff was not during the continuance -of the 
attachment in Execution Oase No. 16 of 1907, or, in 
other words, the attachment under which the execu- 
tion sale to the decree-holder was made, Therefore, 
it cannot be avoided by that attachment.” 

Later in the judgment Sir Lawrence 


Jenkins said : 

He (the respondent) relies on s. 295, Civil P. O., 
ag entitling him to the benefit of s. 276, and for 
this purpose he calls in aid his application for 
attachment in Execution Case No. 8 of 1902. To 
bring s. 295 into play certain conditions are neces- 
sary, and one of them is that there should be 
assets held: by the Oourt. It has not been shown 
that there was such assets and the indications in 
the record point the other way. But apart from 
this, s. 295 cannot help. the decree-holder. Though 
the word “ attachment " occurs three times in s. 276, 
the reference is to one, and only one, attachment ; 
that one in this case is the attachment in Execu- 
tion Case No. 16 of 1907. All that can be done ig 
to employ that attachment for the purpose of im- 
pugning the private alienation, for itis on that 
alone thatthe decree-bolder’s title to the property 
in suit at present rests. So that even if it be as- 
sumed, for the sake of -argument, that the view 
which prevailed in Sorabji Edulji Wardan v. Govind 
Ramji Wadia (14), is correct, and that the conditions 


‘of s. 295 have been satisfied, "it cannot advance the 


decree- holder's CASE. : 

It still is the attachment ‘in Execution Case No, 
16 of 1907, that is, the only weapon of attack and 
it is not made more effective by the earlier attach- 
ment in Execution Oase No, 8' of 1902. ` All that 
earlier attachment can do inthe circumstances’ of 
this case is toentitle the decree-holder to the benefit of 
the later attachment. He cannot claim to be in a 
better position than the decree-holder in Execution 
Oase No. 16 of 1907, nor does it ‘strengthen his 
position that it is the game person who is the dec- 
ree-holder in both cases. To claim a higher right 
because the attachment in Execution Oase No, 6 of 
1902, is of an earlier date rests on an obvious con- 
fusion of thought.” 

The Judicial Committee did nót accept 
the decision of Telang, J., in Sorabjz Edulji 
Warden v. Govind Ramji F. N. Wadia 
(14) as being correct, but assumed for the 
bake of argument that it was correct and 
went onto say that on this assumption the 
only weapon of attack was the attachment 
in Execution Oase No. 8 of 1902. In other 
words, the private alienation could only be 
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avoided in the execution proceedings which 
"led tothe sale, The execution proceedings 
which led: to the gale in that case were the 
execution proceedings ın which the attach- 
ment had been effected after the aliena- 
tion had taken place, “As the juagment cf 
Telang, J., in Sorabjt Eduljt Wardan v, 
Govind Ramji F. N. Wadia (l4) was to the 
effect that the words ‘‘all claims enforceable 
under the attachment” in s. 2/6 of the old 
Oode included claims for rateable dis- 


tribution and as the judgment of the Privy’ 


Council in Minakumari Bibi v, Bijoy Singh 
(2) proceeded on assumption that Sorabjt 
Hduljt Wardan v. Govind Ramji F. N. 
Wadia (14) had been correctiy decided it 
seems to me that Minakumari Bibi v. 
Bijoy Snigh (2) must be regarded as hav- 
ing direct application in the matter now 
before us. 

Tne decision in Minakumari Bibi v. Bijoy 
Singh (2) was considered by a Fall Benen 
of this Court (Wallis, O. J., Ayling and 
Kumaraswami astri, JJ.) in Annamalai 
Chettiar v. Palamalai Prtiai (9) and, as I 
read, the judgments of the Full Bench 
regarded .Minakumari Bibi v. Bijoy Singh 
(2) as applying to the present Code, In 
Annamalai Chettar v. Patamatat Pillai (9) 
a decree-hoider attached land in execution 
of his decree. Other persons had obtained 
decrees against the Jjudgment-debtor and. 
they applied for rateable distribution with- 
out attaching the land in execution of tneir 
decrees. Subsequently the judgmentedebtor 
alienated the land and paid oft tne decree- 
holder who had attached. It was held by 
the Full Bench that the other decree-nolders 
who had applied for rateable distribution 
Were not eutitied to question the auena- 
tion under s. 64. In the course of his 
judgment, in which Ayling, J. concurred, 
Wallis, O. J. said : 


“Section 64 of the present Code affords no greater 


protection to the attaching decree-holder than-s. 276 
of the old Oode, and if he cannot protect himself 
against an alienation after attachment unless’ the 
attached property is brought to sale - in execution 
of the decree in respect of which the attachment 
was made, it necessarily follows that other decree- 
holders who have applied for execution cannot be in 
any better position,” i i 


Kumaraswami astris, Jo who delivered a. 


separate but concurring judgment | after 
quoting irom the judgment in Minakumart 
Bibi v. Bijoy Singh (2) said; 

“ There can be little doubt that s. 64 as, it stands 
at present, can protect decree-holders entitled to 
rateable distribution against private alienation only 
where assets havé been realized, in which case they 
Will be entitled- to share the proceeds in pre- 
ference to the alienee. This can happen only in 
a very limited class of cases, €. g., where the garrie 
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shee pays the attached amount into Court. In the 
numerous and important class of cases relating to 
attachment of immovable property the amendment 
would be ofno useto decree-holders entitled to 
rateable distribution. Assuming that the Legis- 
lature intended the attachment under s. 64 to 
enure for the benefit of all persons entitled to rate- 
able distribution who had applied for execution 
prior tothe private alienation, it has not gone far 
enough when it introduced the explanation to 
s. 64 worded as it is and made no provision for 
the continuance of the attachment in O. KAI, in 
cases where the attaching creditor was paid off. 
The result is not very happy, but the remedy is in 
the hands. of the Legislature. 


These observations are clearly based on 
Minakumart Bibi v. Bijoy Singh (2) and 
they were made on a Case under the pre- 
sent Oode. We have been asked to dis- 
regard the decision in Minakumari Bibi 
v. Bijoy Singh (2) because in Nur Muham- 
mad Peerbhoy v. Dinshaw Hormasji Moti- 
wala (24) the Judicial Committee did not 
decide whether the former case had bearing 
on the latter. The facts in Nur Muhammad 
Peerbhoy v. Dinshaw Hormasji Motiwala 
(24, were that on August 19, 191l, the 
property of the judgment-debtor was 
attached in execution proceedings, and 
in June of the following year it was sold 
in those proceedings. Or August 9, 1912, 
the judgment-debtor, defendant No. |, paid 
in the whole of the decretal amount and cosis 
and as the result the sale was not confirmed 
and the execusion proceedings were struck 
of on October l, 19:2. Betore tne paye 
ment of the decretal amount, another 
application for execution was filed by an» 
oiher decree-hoider and on August 10, 
lyiż the property was attached ın thvuse 
proceedings, On August 12, 1912, an 
wpplication for rateable distribution was 
blea by the decreesholder who had institute 
ed the latter execution proceedings but it 
was refused on the ground that the money 
which had been lodged in Court was not 
money realized in execution. Thereupon 
the second decree-hoider applied for the 
sale of the attached property. ‘The sale was 
carried out on April 25, 1913 and the prope 
erty was purchased by defendant No, 2 
in the suit. On July 17, 1912, the judgment- 
debtor entered into a contract with the 
Plaintiff for the sale of the same property 


The suit out of which the appeal arose 3 


was a sut by the plaintiff for specitic 
performance of the contract. Their Lorde 
ships did not think it necessary to consi- 
der whether Minakumari Bibs v. Bijoy 
Singh (2) had any bearing on the question 
cr whether that case was rendered imappli- 

(24) 45 M L 3 170; 71 Ind. Cas. 623;eA IR 1922 ° 
P O 393; 33.M L T 24); 28 O W N 522 (P 0), 
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# 48 held that it was. 


“by the Calcutta, 
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cablo owing to the difference of phraseology 
of s. 64 of the present Code from s. 276 of 
the ‘old Oode under which that case was 


determined. The remarks of their Lorde. 


ships in Nur Muhammad Peerbhoy vV. 
Dinshaw Hormasji Motiwala (24) cannot 
however, be read ss casting doubt on the 


effect in Minekumari Bibi v. Bijoy Singh. 


(2). . They can only be read -as expressing 
their Lordships’ opinion that it was not 


necessary to corsider the question of the’ 
application in Minakumarz Bibi v. Bijoy 


Singh (2) to the case then before them. For 
the. purpose of answering the present 
reference the question of its application to 
the present Code has to be considered and 
I have stated my reasons for holding that 
it does apply. 


a * 


The question 


have all applied Minakumari Bibi v. Bijoy 


Singh (2) to cases under the present Code 


and they have all accepted as being cor 
rect, the decision of the Full Bench of 
this Court in Annamalai Chettiar v. Pala- 


malai Pillai (9). In Provosh Chandra v. 


Debenda Nath Dutt (25) a Division Bench 
of the Calcutta High Oourt. (8. K. Ghose 


and McNair, JJ.) had to consider a case 
“in which the | | 
` -Monomoy Banerjee in March 1933 obtained 
 an‘attachment in execution of his money 
 ‘decree,, On August 28, 1933 one Provosh 
- Chandra Mallick, another judgmentecreditor 


facts were these, 


‘of ‘the judgment-debtor, applied for rate- 
able distribution. On September 7, 1933, 


. during the ‘pendency of Monomoy Baner- 


jee’s attachment, the judgment-debtor sold 
the property privately to Debendra Nath 
Dutta. 
Banerjee was paid part of his decretal 
amount whereupon his petition in execution 
was dismissed and the attachment came 
toanend, On September 16, 1933 Provosh 
Ohandra Mullick himself applied for attach- 
ment and sale of the property. The 
question which the Court was called upon 
tg consider was whether the private aliena- 
tion to Debendra Nath Datta was valid. It 
Ghose, J., who deli- 
vered the judgment of the Court, said: ` 

“Now Minakumart Bibi v. Bijoy Singh (2) assumes: 
that the view-taken in Sorabji Edulji Warda v. 
Govind Ramji (14) is correct and on thai assumption 
it points opt that in order that the claims 
of non-attaching decree holders for rateable dis- 
tribution might be enforceable, it was neces- 
sary to bring s. 295 (now se 73) into play, but 


*that certajp conditions, should be fulfilled and 


(a5) 39 O W N 1076; 163 Ind. Oas. 587; 9 R O 43, 


has also been considered ` 
Bombay, Allahahad, 
‘Patna and Nagpur High Courts and they 


One : 


Out of the sale proceeds M-nomoy ` 
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one of them was that there should be assets in . 
the hands of the Court. 1fajl to see how this deci- 


' sion can be effected by the fact that the explanation 


tos. 64 was not then in existence. Bakewell, J. 
who was one of the referring Judges in the Madras 
case, took the view that the Privy Council case in 
the decision under the old Code was no authority on 
the question which was raised under the new Code 
with the explanation added. But the learned 
Judges who heard the reference all took the view 
that the question was governed by the decision in 
Minakumari Bibi v. Bijoy Singh (2) on the principle 
that a claim in order to be enforceable must comply 
with the conditions laid down in s. s. 73 and that 
certainly is the import of the decision in Minakumari 
Bibi v Bijoy Singh (2). In that view we see no 
reason to differ from the decision of the Full Bench 
in the Madras case. 

The Bombay decision is Chindha 
Rupla v. Chhanganalala Shivalal (2v). In’ 
that case one  Bhila obtained on 
Apri] 13, 1920, an attachment before 
judgment. Obanganlal,the respondent in- 
the appeal, obtained an attachment before 
judgment of the same property on May 28, 
1920, On June 8, 1620, the judgmeat-debtor 
sold the property to. the respondent. Out 
of the amount of the consideration the 
respondent paid himself the amount ‚due 
under Lis decree and also paid to Bhila the 
amount payable to him. Consquentiy, on 
Jule 15, 1920, the respondent's suit was 


' dismissed and on the 22nd of that month, 


Bhila’s suit was dismissed. On June 19, 
1920, that is four days after the dissolution 
of the respondent’s attachment by reason 
of the dismissal of his suit and three days 
before the.dissolution of Bhila’s attachment, 
Chindha Rupla Patel, the appellant, also 
attached the property and in the execution 
proceedings instituted by him the property 
was sold on July 1, 1921, at a Court auc- 
tion. The respondent filed the suit out of 
which the appeal arose for a declaration 
that the property could not be sold in exe-, 
cution ofthe avpellant’s decree, It was held 
thatthe appellant could not claim the benefit 
of either of the two earlier attachments. 
After referring to Annamalai Chettiar v. 
Palamalai Pillai (9), and Minakumari Bibi 
v. Bijoy Singh (2), Patkar J. said: 

“ The attachment before judgment in the defend- 
ant's sujt in execution of which the sale was held 
was subsequent to the alienation of the plaintif. 
There were not, therefore, any claims enforceable 
under the previous attachments under s. 64, Civil. 
P. O. It is also clear that the claim of the present 
defendant does not fall under the explanation to 
8. 64, for there were no assets held by the Court in 
order toentitle him to the benefit of s. 73, Civil 
P. O. It follows, therefore, that the claim of the | 
present defendant was not a claim falling under 
s. 73, Civil P. O., and, therefore, not a claim en- 


(26) 70 Bom; L R 1488;115 Ind. Oas, 414; AIR 
1928 Bom. 545; Ind. Rul, (1929) Bom. 318, : 
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forceable under the attachment within the meaning 
of 8. 64, Civil P.O. We think, therefore, that the 
contention of the appellant that the sale-deed is void 
under s, 64 is not sustainable, 

It is urged on behalf of the appellant that though 
his case might not fall strictly within s. 84, the 
principle of s. 64 might be applied in considering 
his claim under the attachment of June 19, 1920, 
The argument cannot be accepted. According to 
the decisions in Jetha Bhima and Co.v. Lady Jan- 
bat (27) and Minakumart Bibi v. Bijoy Singh (2), 
the sale-deed in favour of the present plaintiffs can- 
not be affected by the attachment of the defendant 
which was levied eleven days after the sale-deed. 
The previous attachments must be considered to 
have been withdrawn on account of satisfaction of 
the claims in respect of which the attachments were 
effected. The moment the attachment,comesto an 
end by reason of satisfaction of the decree, all claims 
under the attachment cease to be enforceable: See 
Khushatchand v. Nandram Sahebram (28)." 

Baker J., concurred inthe judgment of 
Patkar, J. The Allahabad High Court - consi- 
dered Minakumari Bibi v,Bijoy Singh(2),and 
Annamalai Chettiar v. Palamalai Pillai (9) 
in Mehar Chand v. Joti Prasad (29). There 
one Roop Chand obtained a money decree 
and attached the immovable property of 
the judgment-debtor in March 1927. On 
June 8, 1927, Joti Prasad who had also 
obtained a money decree against the 
judgment-debtor applied for rateable 
distribution, On January 2], 1928, the 
property wassold in pursuance of Roop’ 
Ohand’s attachment, On February 21, 1928, 
the judgment-debtor sold the property 
privately toone Lala Mehar Ohand and out 
of the sale proceeds paid off the amount 
due to Roop Chand under his decree. The 
sale in execution was consequently set aside. 
On February 28, 1928, Joti Prasad without 
filing a separate application for execution, 
but merely relying on his application for 
rateable distribution asked the Court to sell 
the property which the Courtdid and con» 
firmed the sale on July 31, 1928. Lala 
Mehar Chand then filed a suit for a declare 


ation of his title and succeeded. Rachhpal . 


Singh, J., in the course of his judgment ree 
ferred to Minakumari Bibi v. Bijoy Singh 
(2), and Annamalai Chettiar v. Palamalai 
Pillai (9), and quoted with approval from 
the jadgment of Wallis, CO. J., ia the latter 
case. Sulaiman, O. J.,who concurred in the 
judgment of Rachhpal Singh, J. considered 
that the Explanation to s.: 64 emphasizes 
that the private alienation which has 
to be void must be ‘“‘ecntrary to such 
attachment.” The Patna High Court 


Rae 37 B 138; 17 Ind. Cas, €25; 14 Bom. LR 
(28) 35 B 516; 12 Ind. Cas, 572; 13 Hom. L R 


29: (1935) ALJ 4; 154 Ind, Oas. 350; A IR 1934 
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applied Minakumari Bibi v. Bijoy Singh (2) 
and approved Annamalai 
Palamala: Pillai (9), in Radha Mohan v. 
Wahideen '20), and the decision of tke 
Nagpur High Court to the same effect was 
Ee in Kastur Chand v. Wazir Begum 
(JQ). 

The learned Judges who have made this 
reference have indicated that in their opi- 
nion s. €4 is sufficiently widely worded to 
give Pedda Sambayya Chetty the benefit 
of Appu Chetty’s attachment. They have 
read s. 64 as Operating to protect all 


Chettiar v. 


'judgment-creditors who have applied for 


execation before any assets of the judgment 
debtor are brought into Oourt, irrespective 
ofthe fact that -the attachment which 
results in the sale has been effected after 
the private alienation, Ifit were the inten- 
tion of the Legislature to embody in the Code 
this broad principle, the language used has 
not effected it and the Oourt can only have 
regard to the language used. I am unable, 
however, to accept the proposition that the 
Legislature had in mind what the learned 
Judges consider ithad in mind. The prin- 
cip'e which they say is expressed in 8s. 64, 
is a principle which runs contrary to the 
common law and contrary to the -provisions 
of the Civil P. O., of 1859. Unders 270 of 
that Code the creditor who attached firat 
was given priority, He was entitled to be 
paid in full. Section 271, provided merely 
for the rateable distribution of the balance, 
It seems to me more probable that the 
Legislature has said what it intended to 
say. - The learned Judges, while they have 
considered the decisions in Minakumari 
Bibi v. Bijoy Singh (2) and Annamali Chete 
tiar vV. Paiamalai Pillai (9), have not exa- 
mined the decisions of the other High 
Courts which have applied the judgment 
in the former case tothe present Code and 
have approved of the judgments in the 
Jatter case,- The learned Judges were ime 
pressed by the decision in Durgacharan Rai 
v. Manmohini Dasi (4). In that case the 
Calcutta -High- Court accepted the view of 
the Allahabad High Oourt in Ganga Din 
v. Khushali (5) and observed that to hol@® 
that claims under s. 295 of the Oode of 
1882 were claims enforceable by attachment 
against which assignments made under 
s. 276, were void, would perhaps be earrye 
ing out the intention that might have been 
in the mind of the Legislature when the 
old Code, which did not provide fora rate- 
able distribution, was suddenly modified by 


(30) I L R (1937) Nag. 291; 167 Ind. Cam 48; A I R. 
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the introduction offthat perfectly new prin- 
ciple, but the sections of the Code relating 
toexecution were not re-cast so as to be 
fully adapted to the new state of things, 
and it appeared to the learned. Judges who 
decided Durgacharan Rai v. Manmohini 
Dasi (4), that in this respect s. 276, had not 
been successfully framed with the object 
of protecting rateable distribution amongst 
Claimants under s. 295. With the addition 
of the Explanation to s.64o0f the present 
Code the learned Judges who have referred 
the present question have indicated that 
in their opinion the section has been fram- 
ed in sucha way that all claimaats for 
rateable distribution have been protected, 
notwithstanding that the proceedings lead- 
ing to the sale of the judgment- debtor's 
Property have been instituted after the 
private alienation, They say that otherwise 
the protection which the Legislature ine 
tended ‘to afford to claimants for rateable 
distribution would be meaningless, Their 
argument however overlooks the fact that 
were it not for the explanation the contro- 
versy which led to conflicting decisions 
would remain unsettled. With great respect 
I am unableto share theopinion expressed 
in the Order of Reference. 

The answer that I would give to the 
reference is this. Section 64, provides that 
where a property has been attached any 
subsequent alienation is void agamst ail 
Claims enforceable under that particular 
attachment, but it does not go beyond tnis. 
An attachment effected after a private alie- 
nation is not assisted by an attachment 
before the alienation. if the execution 
proceedings in which the second attachment 
has been made, have been instituted before 
assets have been brought into Oourt, the 
creditor will be entitled to rateable distri- 
bution if the property is sold in the earlier 
execution proceedings, but if the sale takes 
place as theresult of the attachment effeci- 
ed after the private alienation a person 
who buys the property at the Oourt auction 
will not obtain a good title, I would make 
the costs of this reference costs in the ap- 
peal. 


Pandrang Row, J.—I agree with my 


S Lord. 


Patanjali Sastri, J.—I agree- with the - 


answer given by my Lord the Chief Justice, 


Abdur Rahman, J.—The question to 
decide is whether the mortgage executed by 
the judgment-debtors was, in the circum- 
estances mentioned, valid as against the 


appellant who .had purchased ‘the propery 
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in Oourt sale in course of execu:ion (E. P. 
No. 322 of 1926). 


the morigsge deed was executed py the 


Judgment debtors in favour of the respond-- - 


ent during the subsistence of the. attach- 
ment effected in April 1925 and- by making 
his application for execution \E. P. No. 322 


attachment, the mortgage must. be held to 
be void~as against the appellant.’ ‘This 
necessitates an examination of the provisions 


contained in ss. 64 and 73, Civil rp. O. To : 


take up s. 73, first. Is provides that: 
“where assets are held by a- Court and more pers 
sons than one have, before the receipt of such aasets, 


applied to the Court for the execution of decrees - 


against the same judgment-debtor, the assets 
shall be rateably distributed amongst all such per- 
Bong.” 


In other words, ic provides for rateable dis- 
tribution cf assets held by a Court amongst 
those unsatisfied holders cf decrees for 
money who have applied to the Court for 
execution before the asssts have beeu -re- 
ceived by the Court, Is may be observed 


that tnis section was amended by the Oode 
. Of 190v and is not confined in its operation to 
‘the assets which are realized by sale or any ` 
other process in execution, 


It is immaterial 
now how the assets-are received by a Oourt 
80 jung as they ure heid by it although toe 
Court may have done nothing to realize 
Whatever argument might have 
been advanced before the amendment of 
this section in regard to the assets realized 
by sale or otherwise 
decree being distributable between ihe 
Credilors rateabiy, it cannot now be con- 
tended that it 18 only the assets which 


have been realized in that Manner that are — 


capable of being distributed under s. 73, 
Qivil P. O. This would suggest that the 
connection existing between an attacnment 
and sale of the property by Uourt before 
1905 was done away wita by tue auwend- 
ment made in the present section A 
perusal of the language of this section 
would also show that 15 does not require a 


. decree-holder to make an application for a 


rateable share in the assets. Indeed it has 
been held that a simple application for 
rateable distribution is not enough and 
would not entitle ine petitioner to get the 
same, ` “Tae duty of distribution,” as 
observed by Varadachariar, J., in Soma- 


sundaram Chettiar v. Alamelu Achi (31), 

“is cast on the Oourt whenever ‘more perons than 

one" have applied for execution of decrees passed 

against the same judgment-debtor.”  . 
(31) (19387) M W N 480. | b E 


It has been contended . 
-on benalf of the appellant that inasmuch ag 


-of 1926) the’ second decree-nolder’s claim - 
had become enforceable: ander the said - 


% - 


li execution of a 


-r 
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- No assets can, it is true, be distributed 
before they are received by the Court and 
that is how the section has been drafted, 
but the claim to receive ‘a rateable share 
must have been in existence and made 
before they are so received and it is the 
claim made before the receipt of assets by 
putting in an application for execution 
which ‘entitles a decree-holder, who has a 
money decree against the judgment-debtor, 
to receive hisshare. If a decree-holder does 
not apply for execution before the receipt 
of assets by the Court, he cannot obviously 
get a rateable share of the assets under this 
section, although they could be actually 
distributed only after they had been received 
by Court,” re 

A judgment-debtor loses the power of 
alienating his rights in the’ property on 
its attachment to the extent of the claims 
enforceable under the attachment. This 
isa legal consequence of the attachment 
and should have been provided, as it is in 
fact provided , by the Code, before an 
application for execution entitling a person 
to a rateable share could be thought of. 
That is why in the scheme of the Code s, 64 
precedes s. 73. 

So far as this case is concerned, an 
attachment of the property in dispute was 
effected on April 14, 1925 in the first 
instance in K P. No, 132 of 1925 and an 


application for execution was made by the. 


decreecholder in O. S. No. 237 of 1925 to 


the same Court during the subsistence of : 


the above attachment and before the receipt 
of’ any assets by that Oourt, The question 
is if the second application for execution 
(E. P, No. 322 of 1926) must be held to be 
inconsequential or useless for the purposes 
ofs. 64, Oivil P. C., simply because the 
execution Court did not proceed to sell the 
property in pursuance of the attachment 
effected in April 1925 but did so under 
the later attachment made in June 1926. 
This takes me to s.64, Oivil P. O, which 
reads as follows: 

“Where an attachment has been mada, any pri- 
vate transfer or delivery of the property attached 
or of any interest therein and any payment to the 
judgment-debtor of any ‘debt, dividend or other 
Moneys contrary to such attachment, shall be 
void as aguinst all claims enforceable under the 
attachment. i 

Ezplanation:—For the purposes of this section, 
claims enforceable under an attachment include 
claims for the rateable distribution of assets,” 


This section renders a private transfer 
of. a property or of any interests therein 
during the continuance of an attachment 
‚ineffectual as against.all claims enforceable 
under the attachment if the transfer was 


W8—13 & 14 
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contrary to such attachment, Without take 


ing the decided cases into consideration and 


placing a purely grammatical construction 
on the words of the section my answer 


, to the question whether an alienation is . 


hit by this section would depend on the 


‘reply tothe following questions: (a) Was 


there an attachment? (b) Was the alienation 
contrary to (such) attachment or did it 
attachment? : | 

If the answers to the above questions 
happen to be in the affirmative, I would 
say that the transfer was invalid as against 
the persons whose claims were ‘enforceable 
under the attachment, It cannot be disputed 
that a transfer by a judgment- debtor after 
an attachment’ at the instance of an attach- 
ing creditor would be contrary to the 
attachment effected at his instance, and to 
use the language of the section, ‘void’ as 
against him. The question is if it would also 
be ‘void’ as against the claims of the per- 
sons who did not attach but had merely 
applied for execution after the first attash- 
ment although before the receipt of assets 
and hid thus become claimants for a 
share in the rateable distribution of the 


affect any claim enforcedble under such 


assets under s. 73, Civil P. CO. There is ` 


no doubt that: if they had asked for attache 
ments in their applications they would 
have got them and any alienation contrary 
to such altachments would not have affected 
these decree*holders. This would have 
caused multiplicity of proceedings and meant 
unnecessary ‘duplication of legal machinery 
in issuing several attachments. Are the 
claimants for rateable distribution then to 


“be debarred from getting the protection 


which attachments in their own applications 
for execution would have ‘afforded them, 


‘and do they not by making an application 


for execution get an additional advdntage 
of going back to the date of the first attache 


ment effected atthe application of another - 


decree-holder and saying that any alienation 
by the judgment-debtor after the first 
attachment would not be voidable at the 
instance of the 
but at their instance as well? 

In adding the Explanation to s. 64, I 
fee] that the Legislature has, instead of 
confining the benefit of the attachment to 
the attaching creditor only, extended it 
to such other creditors also whose claims 
were “enforceable” under the attachment. 
The use of the word “enforceable” 
g. 64-is very significant. It means “‘capable 


‘of being enforced” and’has to beedistin- 


guished with the word “enforced.” As 


first decree*holder alone R 


in | 


#_ therefore 


Boon as an application for execution is 
made by a person holding a decree for 
the payment of money against a judgmente 
debtor to the 
attached the property of the same judgments 
debtor, the person making the application 
for execution would be entitled to rateable 


distribution if the application was made- 


before the receipt of assets and his claim 
or decree would be enforceable under the 
attachment although it would not be enforced 
until the assets were actually received in 
Court. But we are not considering any 
question of actual distribution of assets, for 
which their receipt is naturally a condition 


but the effect of such an application under: 


s. 64, Civil P.O. A claim for rateable distri- 
bution has now been included, by the 
Explanaticn to s.64 in thé claims enforceable 
under an attachment. It would therefore 
follow that as soon as an application for 
execution is made by a person jn circum- 
stances which would entitle him to claim 
rateable distribution, his claim would fall 
Within the category of claims enforceable 
under the attachment. He would then be 
entitled to claim the benefit of s. 64 and 
to treat tke alienation of the property 
by his judgment-debtor as ‘void’ not 
only against the attaching creditor but 
also as against himself, In other words, 
if the alienation by his judgment-debtor 
was contrary to the attachment effected 
at the instance of the attaching creditor, 
it would be void as against his clsim which 
has by virtue of the Explanation become 
enforceable under the attachment. For 
ascertaining the effect of 5.64, it appears 
to be unnecessary to consider whether the 
assets were actually realized by the 
Court subsequently or not. This may be 
vital when the Oourt wishes to dispose of 
the various applicaticns and distribute the 
assets but has, tomy mind, no bearing on 
the validity or otherwise of the alienation 
made pending an attachment. 

But it has been contended that unless 
the attachment effected on the property 
results in a sale, the application for 
execution which would entitle a party to 
tateable distribution could not be brought 
within s. 73, Civil P. O., and would not 
entitle him to take advantage of 
the attachment cffected at the instance of 
the attaching creditor. Section 73 provides 
how the assets are to be actually distributed 
and has thus to define persons who are 
entitled to share in the rateable distribu- 
tion but it is beyond the province of that 


° section ta say as to what the effect of ‘an 


Court which had already 
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attachment would be on an alienation not 
only in regard to the attaching creditor but. 
also in regard to the claimsof persons who 
are entitled to a share in the rateable distri- 
bution. For this purpose we will have to 
go to B. 64; but there is nothing in that 
section which makes the sale of property or. 
even the receipt of assets as a condition’ 
precedent for either the validity of the’ 


‘attachment or for voidability of the aliena» 


tion effected during its pendency, The 7 


. Explanation to s. 64 makes it cléur that 


for the purpose of that secticn, there - 
would be -no difference between an attach= 
ing creditor and an applicant for rateable 
distribution. The claims of both have’ 
been declared now to be enforceable under 
the attachment. If that be so, where is 
the justification for adding a condition that 
the first attachment should necessarily have 
resulted in a sale failing: which another 
decree-holder, who was not the attaching 
creditor, could not take advantage of the 
attachment effected before he made bis 
application for execution and could not 
impugn the transfer of property made by 
the judgmentedebtor during the subsist- 
ence of that attachment ? l 


It was argued on bebalf of the respondent 
that their Lordships of the Privy Council 
take tbe view in Minakumari Bibi v. 
Bijoy Singh (2), that such a sale.in 
the first attachment is essential and hold that ` 
“to bring s, 295 into play certain conditions are 


necessary and one of them is tbat there should be 
assets held by the Court.” 


On these assumptions it was contended 
that since the property was not sold in E. - 
P. No. 132- of 1925 and there were not. 


. assets held by the Court in that. execution,. 


— 


the decreeeholder cannot be said to have . 
complied with one of the essential condi» . 
tions of s. 73 of the present Code and cannot 
take advantage of the provisions contained 
in that section. I shall consider the ques- 
tion whether the sale of the property under: 
attachment is a condition precedent before 
a subsequent decree-holder can take ade . 
vantage of s, 64 of the Code when I am 
examining the Full Bench decision in.’ 
Annamalat Chetiiar v. Palamalai Pillai 
(9), but should like to observe at this.. 
stage thata claim for rateable distribution 
was not included inthe claims enforceable ` 
under an attachment in the Civil P, O., of... 
1882, under which the decision was given.. 
by their Lordships and in the absence of 
such a provision the applicability of s. 295. 
of the old Code was made to depend on.. 
the condition that the assets were held.. 
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by thé Gourt. Section 295 of the old 
Code provided and its successor, s.73 in 
the present Code, 


ditions, and one of these conditions was 
held by their Lordships to be the actual 
presence of assets in-Oourt, But the effect 
of the decree-holder being a claimant of a 
share for rateable distribution was not 
corfsidered by their Lordships as on the 
date, (i. e., June 16, 1907) on which he had 
in that case made an application for 
execution No, 16 of 1907, the attachment 
effected in Execution Oase No, 8 of 1902 
had come to an end by virtue of an order 
passed on March 29, 1905 and the private 
alienation of the property had been effected 
by the judgment-debtor more than two 
years after, 7. e„on July 15, 1907. How 
could the decree-holder call in aid then his 
application for attachment in Execution 
Oase No. 8 of 1902 when the attachment 
had ceased to exist in 1905 and the other 
application for execution of another decree 
was not made by him prior to the aliena- 
tion of the property by the judgment+deb- 
tor? The prior attachment was not taken 
into consideration as it had ceased to exist 
in 1905 and the subsequent attachment 
was considered to be of no avail as the 
alienation by the judgment-debtor was 
before the second application for execution 
was made, 

It cannot therefore be said that their 
Lordships were. called upon to decide or 
decided that an application for execution 
would or would not entitle a person to 
take advantage of a subsisting prior attach- 
ment effected on the property, although it 
may be conceded that in the absence of 
the Explanation the argument that on a 
subsequent application for execution a 
decree holder would have been able to 
claim that advantage was in spite of 
Telang, J.’s decision in Sorabji Edulji War» 
den Vv. Govind Ramji F. N, Wadia (14) a 
little far fetched. It will also be observed 
that although a reference was made to s, 64 
of the present Code by one of the Counsel 
in his arguments, their Lordships appear 
to have scrupulously avoided any reference 
to that section apparently because the 
law applicable, to the facts of that case 
was what existed before 1908 and they 
must have evidently considered it unneces- 
Bary to consider the effect of the addition 
of the Explanation to s. 64, Civil P. C., in 
that case. Itis needless to add that the 
‘Privy Council decision is no authority on 


now provides for the. 
actual distribution of assets amongst the 
various decree-holders under certain cone. 
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the facts of the present casé where the 
first attachment was in force both when 
the alienation was made by the judgmente 
debtor and when the application for exe 
cution was made by the second decree». 
holder. In these circumstances it is im- 
possible to ignore the addition of the 
Explanation to 6.64 of the present Code. 
In fact when a similar question came up 
for consideration before their Lordships 
in Nur Muhammad Peerbhoy v. Dinshaw 
Hormasji Motiwala (24) they happen to 
observe : 

“The point raised by the learned Judge seems to 
their Lordships to be one ofconsiderable difficulty, 
and not as easily to be disposed of as was done by 
the learned Judges of the Oourt of Appeal. In 
particular, it would have to be considered whether 
what was said in Minakumari Bibiv. Bijoy Singh 
(2), has any bearing on the question, or whether 
that case is rendered inapplicable owing to the 
difference of phraseology in s. 64, Civil P. O., of 1908 
from =. 276, Oivil P. O., of 1882, under which that 
case was determined. It would also have to be con- 
sidered whether at any given moment the plaintiff 
was ableto get specific performance. Their Lord- 
ships, if it had been necessary to determine these 
questions, would have required further argument, 
But they do not now think it necessary to decide 
the question, because they think the plaintfi’s case 
fails on another ground.” 

The next case on which reliance was 
placed by the learned Oounsel for the res- 
pondent is a Full Bench decision of this 
Court in Annamalai Chettiar v. Palamalai 
Pillai (9), which was on a difference bee 
tween Seshagiri Iyer, J.. and Bakewell, J.s 
referred to a Bench of three learned Judges. 
This case has been followed by various 
High Courts and it was with the object of 
re-considering this decision that the present’ 
Bench was constituted. The question for 
reference in that case was; 

“ Whether non-attaching decree-holders who have 
applied for rateable distribution under a subsisting 
attachment which has since been raised by the 
satisfaction of the decree or otherwise are entitled 
to question a private alienation made during the 
continuation of such attachment ? 

The answer to this question was given 
by the Full Bench in the negative and in 
view of the fact that the attachment was 
raised by the satisfaction of the decree, 
learned Counsel for the appellant appeared ° 
to concede that the decision might have 
been justified on its own facts but he asked 
us to reconsider the reasons given by the 
learned Chief Justice and another learned 
Judge of this Court, Ooming now to the 
Full Bench case, we find that starting 
with proposition that the decreg-holders - 
other than the attaching decree-holders ` 


acquired no right to rateable distzibution > ° 


under s. 295 (now 8, 73) of the Oode until 
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assets had been realized, or as it, might now 
be said received—a statement to which no 
exception could be taken—the learned Chief 
Justice observed that the Judicial Com- 
mittee. seemed to have held in Minakumari 
Bibi v. Pijoy Singh (2), 

“that the attaching decree-holder himself cannot 
object toa private alienation by the judgment-deb- 
tor subsequent to the attachment unlegsthe attached 
property has been brought to sale in execution of 


the decree in respect of < which the property was 


attached.” 


Now if I may say so with great respect 
to the learned. Chief Justice, the relevant 


observation made by Sir Lawrence Jenkins’ 


at p. 672*-towards the end of the following 
passage was not correctly appreciated : |. | 

. “But then: it is urged for the decree-holdey that 
the sales to thé - plaintiff, even if executed on - the 
date-the kobalas bear, are’ nevertheless void under 
8. 276, Civil- P.O. That section provides that when 
an attachment has been made as there described 
any private alienation of the property attached 
during the continuance of the attachment shall be 
void against all claims enforceable under the at- 
tachment. Ex hypothesi, the alienation to the 
plaintiff was not during the continuance of the 
attachment in Execution Case No, 16 of 1907, or, 
in other words, the attachment under which’ the 
execution sale to the decree-holder was. made, 
Therefore, it cannot be avoided by that attach- 
ment.” 

_If I understand the observation correctly, 
Sir Lawrence Jenkins, after describing the 
Provisions of B, 276 of the old Oode, applied 
the same to the facts before him and said 
that the alienation to the plaintiff could 
not ex hypothesi be affected as it was not 
made “during the continuance of the attach: 
ment in Execution Oase No. 16 of 190 .” 
Had he stayed here, his observations could 
not have been misunderstood, but in order 
te make himself clearer in regard to the 
referring, he 
added; “or in other words the attachmént 
under ‘which: -theexecution sale to the 
decree-holder:was-made.” I éannot under- 
stand” Sir Lawrence. Jenkins'to be laying 
down what the learned Chief Justice felt 
he. was.” The expréssion “or in other 
words’ is important and was undoubtedly 
employed: by his-Lordship to avoid any 
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Chief Justice's observation in the next 
sentence that, eee 
“the decree-holder was held not to be entitled to 
defend his title as against the alienes from the 
judgment-debtor unders 276 by relying on the 
fact that before the dateof the alienation he had 
attached the suit property in execution of another 
decreé wtthout bringing the property to sale in 


execution of that decree,” ; P > 
does not eem to be correct.: The italicized 
words do not appear in the Privy Council 
decision and: the decree-holder was held not 
to be entitled to defend his title as against 
the alienee by relying on the previous 
attachment simply because it had ceased to 
exist in March 1905 and not because the 
property was not brought to sale in execu: 
tion of that decree, The cbservation in the 
next paragraph that, 

“ Section 64 of the present Code affords no greater 
protection to the attaching decree-holder than a. 276 
of the old Oode and if he cannot protect himself 
against an alienation after attachment unless the 
attached property is brought tosale in execution of 
the decree in respect of which the attachment was 
made, it necessarily follows that other decree-hol- 
ders who have applied for execution cannot be ina 
better position,’’ 
is based upon tke same misconception in 
regard to the actual sale of the property, 
which is nowhere to be found in tbe Privy 
Council decision. Itis not contended that 
s. 64 places the decree-holders who have 
applied for execution subsequently in: aby 
better position than that of the attaching 
creditor. The section places both the ate 
taching creditor and other decree: holders 
who have applied for execution in the same 
position so far as the 4lienation of the 
attached property is concerned and if the 
“alienation is made during the ‘continuance of 
the attachment it would be: voidable not- 
only against the attaching creditor but also 
against the other decreesholders. It appears 
tome, although it is not quite necessary 
to-decide itin this case, that the attaching 
creditor cannot after ihe addition of this ` 
Explanation steal a march oyer the other : 
decree-holders’.. and the judgment-debtor 
cannot, by paying to the attaching creditor - 
free the property from thé claims- 


possibility of mistake in regard to the attache 
ment to which areference was made just 
7 “before. It must not be overlooked that in 
that case the alienation had been effected 
on July 15; 190/. while the application for 
execution No. 16 of 1907 was -presented a 
day later, ù -¢, on July 16, 1907 and the 


of tho:e who have already applied for 
executicn during the’ subsistence of the first 
attachment: Anyhow, 6ven if one ‘may 
not go to that length, it is at- least clear: 
that by adding ’the Explanation to s: 64 - 
the Leg.slature has succeeded in sufficiently “ 
expressing itself and ‘declaring the aliens- 





attachment under which the Sale to the ations to'be ineffectual not only against ` 
decrée-holder was made. must have been the attaching creditors but even against’ ' 
e effected ‘subsequently. Again the learned those who were entitled „to rateable dis»; 
seston ne D a a 2 a.. tribution under 8.:73, Civil P.O. Itis true ~ 

* Page of 44 O.—iEd.] that the words “contrary to attachment” 
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used in 8. 64, in the present Code, are 
“ narrower, hence more exact, than the words 
“during the continuance of attachment” 
occurring in gs. 276 of the old Code and were 
taken from the judgment of their Lordships 
of the Privy Council in Dinobandhu Shaw 
Chowdhury v. Jagmaya Dasi (10), but this 
does not mean that s. 64 is less favourable 
now than its corresponding provision in 
the previous Code in other respects. 

The Explanation’ to this section has, ine 
deed, by bringing the decree-holders other 
than the attaching creditors in the category 
of persons whose claims are enforceable 
under the attachment made it more difficult 
for the judgment-debtor to alienate the 
attached property without paying his debts 
for which decrees have been obtained and 
applications for execution presented. It 
may be that as a result of payment by the 
judgment-debtor to the attaching ‘creditor 
or on the latter’s certifying the satisfaction 
of his decree in accordance with the pros 
visions of O. XXI, r, 55 or on account of a 
default of the decree-holder as mentioned 
in O. XXI, r. 59,;-Civil P, C., the attachment 
may cease or be deemed to have .been 
withdrawn, but this does not mean that it 
is not capable of being revived at the 
instance of the other decreesholder and evsn 
if it is held to be incapable of being 
brought to life—a point which does no: arise 
for determination in this case as the attach- 
ment was never withdrawn here and atill 
stands—there appears to be no reason to 
bold that the alienation would not be void 
as against those who had become by making 
applications for execution entitled to rates 
able distribution. This is the plain 
language of the section when it is read 
with the Explanation and there appears to 
be no reason why a grammatical construce 
tion should not be placed on the words of 
that section, particularly when by placing 
that interpretation the apparent intenticn 
of the Legislature in adopting the sugges» 
tion made in Durgacharan kai vw. Mane 
mohini Dasi (4), and giving effect to it 
by adding the Explanation to s. 64 is 

Let me consider the case by giving an 
illustration from a slightly different point cf 
view. A obtains a decree against B in the 
Court of a District Munsif on March 1, 1930 
and the decree-holder in execution of that 
decree attaches B’s property in April 1930. 
But beforethe property is brought to sales 
C getsa decree on July 1, 1930, against B 
in the Oourt of a Subordinate Judge and 
attaches it a fortnight later. There is no 


bad 
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doubt that under the provisions of s. 63, 
Civil P. O., it will be the Oourt of the 
Subordinate Judge out of the two Oourts 
which „would be entitled to realize B's 
property or determine any claim thereto. 
Let us also suppose that B had alienated 
the attached property in May 1930 to a 
third party. It cannot be disputed that 
the alienation would not be bindg on A.C 
then applies to the Subordinate Judge for 
the sale of the property in July 1930, It 
is cleat from the provisions of s. 63, Civil 
P. O., that itis the Subordinate Judge who 
would be entitled to bring the property to 
sale and realize the sale proceeds. The 
District Munsif would have to atay his hand 
and cannot, after knowing of the attachment 
by a higher Court, proceed to bring the 
property to sale. Is the alienation voidabls 
against A only in the circumstances or 
against C as well? Obviously against both 


and that only because A who was the first 


attachment creditor has now been placed in 
the position of a claimant for rateable 
distribution, and the sale must be held in 
accordance with the provision of s. 63, 
Civil P. O., by the Subordinate Judge in the 
decree obtained by C although for the 
benefit of both A and C. It was held by a 
Division Bench of this Court in Narasimha- 
chariar v. Krishnamachartar (32) to which 
Wallis, J., as he then was, was a party 
that when a property was attached by 
different Courts and money was realized in 
accordance with s. 63, Oivil P. O, by 
the Court of the highest grade, the 
attaching creditors would be entitled to 
share rateably irrespective of the fact 
that their decrees have not been transfer- 
red to that Court, In delivering the 
judgment of the Court he put the follow- 


ing question to himself : 

“What however when the attachments are in 
different Courts and the property is received or 
rrp by the Court of the highest grade under 
8. 63.” 

He then gavethe following answer: 

“Tp such a case there is no receipt at all by 
the other Courts unlessthe receipt by the Court of 
‘the highest grade can be deemed to bea receipt 
by the other creditors as well, In my opinion 
this is the correct view;” o 

and added later, . 


“the diffculty is, obviated if the payment into = 


the Court of the highest grade is treated as pay- 
ment into Oourt in all the suits and thisin my 
opinion is the true construction of s. 63..... n 


Jf the payment as held inthe above case 
is to be regarded as payment in the 
illustration given by me in the decrees 


(32) 26 M L J 408; 23 Ind, Cas, 909; AI R 1914 © 
40 


Mad. 454; 1 L W 403, 
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A 
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passed in favour of A and B, both of them 
' will share rateably and will stand exactly 
in the same position. It wasin the latter 
execution (E.P. No. 322 of 1926) that 
.the properly was sold. The first decrees 
holder in O. 8. No. 497 of 1923 actually 
‘applied for rateable distribution in E. P. 
No. 322 of 1926 and got a share of the 
sale proceeds. It was exactly what the 
decree-holder of the District Munsit’s 
Court would have done in the illustration 
given above. The position would have 
been the same even if the property was 
sold, in the illustration by the District 
Munsif. The Subordinate Judge could 
have chosen to accept the sale and asked 
the District Munsif to transfer the sale 
proceeds to his Oourt. The alienation not 
whole property 
would have been sold by the District 
Munsif. Once the sale proceeds were 
received by the Subordinate Judge, they 
would have been distributed by him 
amongst the various holders of decree in 
accordance with the provisions contained 
in 8,73, Civil P.O. But the point is that 
A, the holder of thedecree in the District 
Munsif’s Oourt, would have come to the 
Subordinate Judge's Oourt as a claimant 
‘for rateable distributicn and the alienation 
which was effected by his judgmente 
debtor after his attachment would have 
been avoidable not only against him but 
also against C, I 

A number of cases were cited during 
the course of arguments by the learned 
Counsel forthe respondent in support of 
his contention that the appellant could not 
assail the alienation by the judgmente 
debtor during the continuance of the first 
attachment successfully [vide Bhupal v. 
Kundan Lal (33), Mehr Chand v. J ott 
Prasad (29), Pravosh Chandra v. Debendra 
Nath Dutt (25), Chindha Rupla v. Chhagan- 
lala Shivalal (26), Radha Mohan v. Wahi- 
deen (20) and Kastur Chand v. Wazir 
Begam (30) and they have to be examined 
to ascertain the extent to which they 
help him. Having gone through them 
‘carefully, however, I am of opinion that 
be regarded as authorities 
in the present case where attachment hag 
continued to subsist on all material dates 


_ and has not been removed really upto this 


day. In all the cases on which the 
reliance was placed by the learned Coun- 
sel for the respondent, the alienationg were 
not found to be contrary to the „attache 
_ (83). 430A 399; 60 Ind, Oas. 846; A I R-199) ATI 45. 
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ments which had ceased to exist either 
by orders of Oourt or by operation of 
law under O. XXI, r. 55, Civil P.O., on 
the dates on which the alienations were 
made or on the dates on which the 
applications were presented by other 
decree-holders who but for such cessation 
would have been entitled to rateable dise 
tribution. Let me now examine these 
cases, - ; 

In Bhupal v. Kundan Lal (33) the decree 
in favour of the attaching creditor was 
satisfied on April 2, 1913, and under the 
provisions of O. XXI, r, 55, the attache 
ment must be deemed to have come to 
an end on that date. The private alienae. 
tion was made on May 26, 1913, while 
the second attachment in which the pro» 
pərty was sold was made on June 20, 
1913. In a case like this, it could not 
be urged that the alienation was made 
during the subsistence of the first attache 
ment and there was no scope for the 
application of the Explanation to s. 64. 
In Mehr Chand v.Joti Prasad (29) the 
attaching decree-holder was paid privately 
on February 21,1928, by the sale of the 
property, Although the subsequent decree- 
holder had applied for rateable distribu- 
tion in June 1927, yet on the decree 
being satisfied the attachment came to 
an end and the subsequent decree-holder 
who purchased the prcperty in July 1928, 
without any further attachment was held 
not to be entitled to defeat the title of 
the purchaser who had bought the pro- 
perty in February 1928, This case might 
have been of use to the respondent 
if the attachment had in the present one 
ceased to exist but cannot help him when 
the attachment was in existence at the 
time the property was purchased by him. 
This case is an authority against the ex- 
treme contention that a claimant for rate- 
able distribution, who would have been 
entitled to get a share if the assets 
had come into Oourt, is still entitled to 
contest the alienation either on the ground 
that the attachment has not in spite of the 
attaching creditor's satisfaction come to 
an end or that his claim -had become 
enforceable under the attachment at the 
time when it was existing and cannot be 
defeated by paying the attaching creditor 
out of Court. Itis unnecessary to Say any- 
thing about this position in this case but 
the view taken in the Allahabad cage 
Mehar Chand V. Joti Prasad (29) may be 
capable of being defended on the ground 
that the existence of an attachment is 
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" sine qua non for the claimant for rateable 
distribution to attack the alienation suce 
cessfully. The learned Chief Justice, it 
may be noted, agrees that if a private 
alienation is contrary to an attachment, 
claimants for rateable distribution of the 
assets would be equally protected. He then 
proceeds to say at p, 11*: 

“It would follow therefore that where the attach- 
ment has not fallen tothe ground but subsists and 
property has been sold in pursuance of it, the 
assats which are realized are liable to be distri- 
buted among the deocree-holder as well as the 
claimants for rateable distribution, in spite of the 
aos that a private alienation has previously taken 
p ace,” 


This is all right so far as it goes but 
he does not take into consideration the 
Gase where the property has not been sold 
in spite of the subsistence of the attach- 
ment. The next sentence in his judgment 
deals with a case where the attachment 
has fallen tothe ground. The result is that 
a case such as the present one was not 
considered by him. But the only sentence 
in his judgment to which one may with 
‘great deference take exception appears in 
the next paragraph. He says: 

“It would be impossible therefore to hold that there 


aré claimants for rateable distribution of assets before 
any assets have been received.” 


The only reason which he gives for 
this conclusion is that s. 73 does not make 
it necessary for a decree-holder t3 make 
any formal application for a rateable share 
in the assets and an application for execu- 
tion is all that is required. He therefore 
etates that there may be cases where no 
formal application for rateable distribu- 
tion may have been made. I concede that 
there would be. But then follows the 
conclusion which has been notzd above. 
With great deference to the learned Chief 
Justice, am not prepared to agree that 
this conclusion follows from the premises 
. enunciated by him. The relief of rateable 
distribution need not have been asked for 
but has to be granted if an application 
for execution. has been given by a decrees 
holder before the assets are received by 
the Court. The result of his being a claim- 
ant for rateable distribution would follow 
from the application for execution which 
he hag made and not from the fact that 
the relief has been eventually granted to 
him or that the Court has been, on the 
receipt of assets, placed in a position to 


grant the relief to him, The distinction 


between a claimant and a recipient should 
not be lost sightof. In Provash Chandra 
V. Debendra Nath Dutt (25) the application 
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for execution by the subsequent decree- 
holder was made on August 28, 1933 bug 
the previous attachment came to an end 
on September 7, 1933 as the decree-holder at 
whose instance the attachment was effected 
was paid privately. It is therefore similar to 
the case in Mehar Chand v. Joti Prosad (29) 
and does not advance the position any 
further. In Chindha Rupla v. Chhanganlala 
Shivalal (26) two attachments before judg- 
ment were obtained by two persons. The 
judgment-debtor sold the property on J une 
8, 1920 to pay off these two persons. A third 
creditor brought a suit and obtained at» 
tachment before judgment on June 19, 1920 
and after obtaining his decree got the 
property sold through Court and purchased 
it himself. It was held that he could not 
avail the title of the purchaser who had 
purchased the property for payment to the 
first two attaching creditors and in any 
case before the third person had applied 
for attachment. It was also observed in 
the case that 

‘under O. XXXVIII, r. 10, Civil P. O., the attach- 
ment before judgment could not affect the righto 
existing prior to the attachment, of persons not par- 
ties to the suit.” , 

The plaintiffs were not parties to the 
third suit and the private sale in their 
favour could not be said to have been con- 
trary to the attachment before judgment 
in the defendant's suit. In Radha Mohan v, 
Wahideen (20), a property was attached by a 
decree holder on December 17, 1930. The pro- 
perty wassold privately by thejudgment-deb- 
tor on January 29, 1931 while the attachment 
was subsisting. The same decreesholder 
got another decree against the same judg- 
ment-debtor subsequently and applied for 


‘rateable distribution on May 11, 1931. 


But before the sale the purchaser applied 
to the Court offering to pay the decretal 
amount and costs in the first execution case 
and to have the property released from at- 
tachment. The decree-holder agreed to this 
course and the first execution case was 


struck off on full satisfaction and the attach- 


ment was released. The decree-holder con- 
tended (1) that the amount deposited must 
be considered to be ‘assets’ held by the 
Court and liable to rateable distribution ands 
that therefore neither the first nor the 
second decree could be said to have been 


rsatisfied and (2) that the private sale of the 


erty was void as against the claim 
coer a This case was 


the decree-holder ‘to the deposit of the dee 


cretal amount and on’ his failure to raise” 
- any objection in the execution proceeding, 


o 1 
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But, on principle, it does not go further than 
-the Allahabad or the -Oaleutta ‘cases cited 
‘above. In view of the fact that the attach- 
Ment had come to an. end, the same 
decreeshalder who was asking for rateable 
distribution could not assail the alienation. 
What would have been the result if the 
attachment had not ceased, this case does 
not decide. 

_ The last case was the one reported in 
‘Kastur Chand v. Wazir Begam (30). The 
‘facts in this case were that a. property was 
-attached on June 14, 1926. The judgment- 
.debtor made a gift of the same on May 19, 
1927, although it was not registered till July 
13,1927, In. the meantime however another 
-decree-holder attached the same property on 
July 11, 1927. It was held in that case that 
“the gift of the property was completed in 
May. 1927. It is not stated in this case when 
the first attachment was removed although 
it is stated at the top of p, 297* .that it cons 
tinued ‘after July 1997. Relying on the 
decision in Annamalai Chettiar v. Pala- 
malai Pillai (9), the learned Chief Justice 
-observed that‘ aa a a ENG 
”““aecêrding to that decision ‘a person in a position 
similar to the deeree-holders here is not’ entitled to 
rely on a third party attachment even where the 


proceeding has reached the stage of an application 
for rateable distribution.” l 


He adds: 

“Here there is no application for rateable distribu- 
tion, so that there there are two links at least missing 
‘In the chain: (i) the attaching creditor under the 
attachment made in 1926 never got the assets into 
the executing Court ; and. (2) the present attaching 
creditor under the.attachment in 1927 never applied 
for rateable distribution. That earlier attachment 
‘was subsequently raised and passes out of the story,” 
From what has been stated above, it 
would appear that the earlier attachment 
was not raised until after July 1927, but it 
‘was-Taised subsequently. If it- was raised 
‘the decision could be justified on the ground 
that the subsequent decree- holder could not 
object to the alienation made prior to his 
attachment when the first attachment was 
Taised and had passed out of the Story. The 
Teasons given by the learned: Chief J ustice 
however are not ecnVincing., The subse- 
‘quent decree-holder under whose decree the 
property. was attached in 1927 need not have 
applied for rateable distribution at all. This 
“matter has been dealt with in an earlier 
‘Portion of this judgment. As for the other 
reason given by the learned Chief Justice 
that the attaching creditor under the attach- 
Ment made in 1926 never got the assets into 
the executing Court, I have. already ex- 
pressed my opinion that it is not Necessary 
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for the purposes of s. 64 that the property. 
Should have been sold or that. the assets” 
must have come into the Executing Court 
although this may be necessary for the pur- 
poses of s. 73, a a 

In almost every case cited. above, àre- 
ference has been made to Annamalia Uhet- 
tiar v. Palamalai Pillai (9), but the Full 
Bench ruling has not been closely examined. 
and with due respect to the learned vudges 
who decided that case or who followed it, I 


„am of opinion that even if the actual deci- 


sion in that case might have been correct, 


‘the reasoning given in that judgment is not 
‘supported either on principle or by the 
language employed in ss. 64 and 73, Civil 


P. O., or even by the decision of. their Lord- 
ships of the Judicial Committee in Mina- 
kumari Bibi v. Bijoy Singh (2). 

` My answer to the reference must for the 


-above reasons be in the affirmative. I agreé 


that the costs of this reference be made 


_costs in the appeal,’ 


Krishnaswaml Ayyangar, J.—It is not 
without regret that I feel myself obliged to 
express my dissent from the view accept- 
ed by a majority of my learned brothers on 
this reference.. That view. which is essen- 
tially different from mine has indeed made 
it necessary that I should go over the ground 
once again, and test the soundness of every 
link in the chain, every step in the reascne 
ing by which I was persuaded to accept tLe 
opinion expressed in the order of reference, 
Having done that, and having given my 
careful and anxious attention to all that has 
been urged at the bar since, I regret to say 
that I still remain of the same opinion. In 


-the order of reference, I have endeavoured 


fo explain at some length the considerations 


‘which influenced me in forming my opi- 


nion. A briefer anda more pointed states 
ment is all that is now necessary and may. 
perhaps be more to the purpose to explain 
the reason why I have felt obliged to differ 
from my learned brethren. “3 

That the Legislature had an object in 
adding the Explanation in 5.64 is undeniable. 
Whether that object was to introduce ‘a 


Change, or remove a doubt, it is bootless to 


enquire. Whichever it was, it is manie 
fest that it concerned claims to reteable 
distribution, a subject on which the Code 
of 1908 bas made at least one important 
change. Under the’ old Code, such claims 
were linked up with execution, and were 
recognized only when made in respect of 
assets realized. in execution. ‘That link 
has been removed under the new- Code, | 
and the right is no longer dependent on the 


= 
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mode by which the assets reach the hands 
‘of the-Court. In whichever way now the 
assets are received, whether by execution 
‘or otberwise, it makes no difference. Look 
at the consequence, which necessarily fol- 
lows from this change. Rateable distri- 
bution is entirely dissociated from attache 
ment in execution. True, the claim. to 
rateable distribution may arise, as it often 
does ‘even now; in respect of assets realized 
in‘execution. But the necessity which had 
existed for the assets being realized by 
the process of execution has definitely 
ceased under the new Code. The claim may 
now arise in respect of assets brought into 
Court in either of two ways: (i) by attach- 
‘ment in execution, or (ii) by other means 
without any connexion with execution. The 
right to rateable distribution in s. 64 must 
.comprehend both varieties, and there can 
be no warrant for limiting it to only one 
‘of the two. ca 

I -have said that\the purpose behind 
the Explanation to s; 64 was eitber to 
effect a change, or remove a doubt, ‘in res- 
pect of claims to rateable distribution, 
‘The plain object of the section was to pre- 
vent the successful perpetration of fraud 
by the debtor against: tke just claims of a 
diligent creditor even after adjudication 
by Court. The law favours equal distri- 
bution of a debtor's assets among his 
creditors provided they exhibit some degree 
of diligence and seis its face against-an une 
necessary. multiplicity of proceedings so far 
as it can be avoided, When the creditor 
‘properly moves the Court, it helps him 
by attaching the debtor’s property, that 
‘is, it takes tte property intoits own cus- 
tody. Thereafter the attaching creditors’ 
rights are safe and cannot be defeated by 
any subsequent dealing by the debtor with 
the property attacLed. In this respect, the 
present s. 64 does not differ from the old 
8. 276, the object of both being to throw 
‘a protection round the creditor who had 
attached. Under the old section however 
the protection was a more limited one 
‘and was confined toclaims truly enforces 
able under the attachment which must also 
be one.placed on the property at his in- 
stance, and not at the instance of any 
other creditor. In the ‘referring order I 
have attempted an explanation of the ex- 
pression, "claims enforceable under an 
attachment.” It is now enough to say that 
only such claims fulfil the description as are 
necessarily traceable to and integrally cor- 
nected with the attachment relied on for 
avoiding the alienation. A. prior attachment, 
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and enforceability ander it were thus the 


two essentials on which the old Code 


insisted before it extended its protection. 
If these conditions were satisfied, s. 276 of 
the old Code stepped in and annexed to 
such claims, a power and potency of sufficient 
strength to avoid a subsequent private 
alienation. So far the positicn remains un- 
changed even under the new Code. 

To explain the matter still further, a 
bare claim for rateable distributicn arising 
out of an application fcr execution which 
had rot got to the stage of an attach- 
ment was under the old Code ineffectual 
agsinst a private alienation. Until an 
attachment was made by the claimant, he 
could not prevent the debtor from dealing 
with bis property to his (the claimant's) 
prejudice. That there was a subsisting 
attachment at the date of the alienati-n, at 
tLe instance of another creditor, was a cir- 
cumstance from which the claimant could 
derive no benefit, as his claim was not one 
which could properly be regarded as ene 
forceable under that attachment. Not pos- 
sessing this quality, his claim could not 
affect the alienation, in spite of its taking 
its crigin in an execution application of a 
prior date, 

An application fer execution was and 
is ull that is necessary to entitle a decree- 
holder to rateable distribution Somasunda- 
ram Chettiar v. Alamelu Achi (31) at p, 4662 
and Abdul Salam v. Veerabhadra (34), proe 
vided the application is made in - time, 
But under the old Code the capacity to 
avoid a later alienation, was the peculiar 
attribute only of a prior attachment, and 
not that of a bare application for execu- 
tion, waich though prior in date, did not 
carry With it, anything more than what 
may be called a limited and contingent 
right. Jf the prior attachment progressed 
to a sale, the alienation was destroyed. But 
the destruction was wrought not by tLe 
naked claim for rateable distribution found- 
ed on a mere exeCution application but by a 
prior attachment taking effect according to 
the positive provisions of s. 276. It is the 
sale alone following the attachment that 
produced this result. In the resulting. 
proceeds, the claimant who had put in 
his application in time had no doubt the 
right to share given to him by s. 295, But 
until the sale actually took place, he had to 


(34) 5? M760; 118 Ind. Cas, 72; A I'R 1929 Mad. 
703; 57M LJ 97; 30 LW. 110; ind. Rul, (1999) 
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wait in patience and had but a mere cone 
tingency in his favour. For it was the right 
solely of the prior attaching decree-holder 
to proceed further with the execution or 
abandon the attachment. If he was minded 
to do the latter, nobody could prevent it, 
thcugh that step would put an end to the 
expectations of the bare claimant for rate- 
able distribution. The latter could not help 
such a culmination coming to pass, as. he 
had no sort of control over the attaching 
decree-holder who had the right at his will 
to determise what be would do, regardless 
of the consequence of his action or inaction 
on the expectatiors of other decree-holders. 
This, I consider, was the state of the law 
under tke old Code and was recognized by the 
Privy Council as such in Minakumari Bibi 
v. Bijoy Singh (2). Their Lordships 
emphasized the position first by saying 
that the prior attachment was alone the 
weapon of attack, and secondly by indicat- 
ing the necessity for the contingency being 
converted into an actuality by the assets 
being actually realized by the sale. 

The position then under the old Code, of 
a decreesholder who had not attached, but 
who had merely qualified himself for rate- 
able distribution by an execution applica- 
tion was thus attended with risk. He had 
a chance, but not a certainty of getting 
even & partial satisfaction, and his doubtful 
position seems to have evoked the ineffective 
sympathy of the Calcutta High Court in 
Durgacharan Rat v. Manmohini Dasi (4) 
whereas Telang, J., in Sorabji Edulji 
Wardan v, Govind Ramji F. N. Wadia (14), 
managed by, if I may say so without 
meaning the slightest offence, a fallacious 
reasoning to give him a protection where 
the other Courts with stricter adherence to 
the language ofthe old Code found theme 
Selves powerless to give. He argued, 
wrongly, as I think, that there was such a 
necessary connection between the attache 
ment of one . decree holder and the bare 
claim for rateable distribution of another, 
that the claim of that other could be regarded 
as a claim enforceable under the attache 
ment. The connection could not however be 
‘maintained unless the attachment fructified 
in asale and led to the actual receipt of 
assets by the Oourt. It is this handicap 
that has been-gought to be removed by the 
Explanation added to s. 64 under the Oode 
of 1808. 
- The Explanation has, it seems to me, 
extended the protection of the section to 
bare claims for, rateable distribution also, by 
the inclusive definition newly ‘introduced 
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by it. I read the words “for the purpose of 
the section" as meaning for the purposes 
of avoiding a private alienation which is 
the obvious object of the section. Indeed, 
I cannot think of any other. Olaims for 
rateable distribution whether or not they - 
are in fact or in law claims reaily enforces 
able under an attachment are by force of 
the new definition notionally to be regarded 
as such for the purpcse of avoiding a prie 
vate transfer. This remarkable improvee 
ment in the status of these claims has been 
effected by including such claims by statu- 
tory definition within the expression ‘ claims 
enforceable under an attachment." The 
claims for rateable distribution simpliciter 
without the support of an anterior attache 
ment are now as powerful and potent as 
claims enforceable under an attachment. 
The qualification considered essential by all 
other Courte except Bombay, namely a prior 
attachment, was dropped, as I think dee 
liberately, in view of what had been said 
in Durgacharan Rai v. Manmohini Dasi 
(4). That a change was intended is pere 
fectly plain to my mind from a further 
circumstance. The word ‘include’ used in the 
Explanation, has the legal significance 
attached to it by Lord Esher, M. R., in 
Rodger v, Harrison (35) at p. 167: 

“The word ‘interpreted’ (in the present case 
clsims enforceable under an attachment) has its 
ordinary meaning. That meaning it still has in 
the Act. But then there are other meanings that 
the Legislature wishes it to have in the Act. So 
the definition is ussd to enlarge the meaning of the 
term beyond its ordinary meaning and make it 
include matters which the ordinary meaning would 
not include, But this enlargement of meaning is 
confined to matters expressly mentioned in such 
definition.” 

In the light of this explanation of the 
word ‘include’, there is sufficient warrant 
for holding that the scope of s. 64 has been 
enlarged. In what other direction, I respect- 
fully ask, is effect to be given to this, to be 
Plain, enlargement unless it be in regard to 
the rights of claimants for rateable distri- 
bution? And how else is that to be, except 
by removing the handicap, the necessity. for 
a prior attachment? To my mind, it is clear 
that the substratum of a prior attachment 
is no longer to be considered necessary to 
turn a bare claim for rateable distirbution 
into a weapon of attack. The pendency of 
an earlier attachment is still a requisite but 
it is enough if it had been placed by some 
other creditor and was still subsisting whea 
the claim was made. That necessary integral 
connection which was under the old Gode 
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“such a supreme and essential pre-requisite 
is no longer required under the new Code. 
As I read the Explanation, its effect seems to 
‘be that claims truly enforceable under the 
attachment equally with claims for rateable 
distribution devoid of that characteristic, 
are placed on an equal footing and both 
have under the new Code the power of 
overriding a subsequent private alienation, 
provided of course the claimant for rateable 
distribution has made his application in 
time and while the attachment is yet 
pending, 

I have given my best consideration to 
the decision of the Privy Council in 
Minakumari Bibiv. Bijoy Singh (2), but 
regret to find myself unable to agree that 
it is or was intended to be an authoritative 
ruling on the construction of s. 64 with the 
Explanation newly added to it, more 
especially in view of what their Lordships 
have thought fit to observe in Nur Muham- 
mad Peerbhoy v. Dinshaw Hermasji 
Motiwala (24), I am also quite alive, I 
may add, to the volume and weight of judi- 
cial opinion which has accumulated in this 
country ever since the Full Bench decision 
of the Court in Annamalai Chettiar v. 
Palamalai Pillai (9), But sitting now as 
a member ofa fuller Bench, I have felt 
myself at liberty toexamine the founda- 
tions on which that opinion rests. It is 
enough to say that I have most carefully 
considered that case and every other case, 
cited at the bar or referred to in the judg- 
ment just now delivered, but I still remain 
unconvinced. 

My answer to the question referred is 
accordingly in the affirmative. I agree that 
the costs of this reference should be costs in 
the cause. [In view of the answer of the Full 
Bench, the appeal was dismissed, | 


NASB. Appeal diemissed, 
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Limitation Act (IX of 1908), Arta, 142, 144— Scope and 
app I det for possession — Dispossession 
alleged—Plaintiff [to prove possession within twelve 


years. Tie ONE 
There is nothing in Art, 142, Lim. Act, which 
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would confine its application to suits based on 
possessory title only and would make it inapplicable 
where the suit is based on proprietary title or the 
plaintiff's proprietary title is established. It is not 
however to all suits for possession and ejectment that 
Art, 142, will apply. Article 144 also contemplates 
suits for possession and a decree for possession 
necessarily involves the ejectment of the wrongful 
occupant. The distinction, is between suits for 
possession where the cause of action is dispossession 
and a suit for possession where the cause of action is 
not dispossession. It isnot, correct to say thata suit 
for possession necessarily involves dispossession with- 
in the meaning of Art. 142. 152 Ind, Oas. 1 (7), ap- 
proved. 
Veit referred to.) 

a plaintiff sues for possession alleging dis- 
possession (and if the cause of action is dispossession 
he must truthfully allege it,) he must, all question of 
title apart, prove possession within twelve yearsor 
his suit is barred by time. The defendant need not 
in that case, prove adverse possession. It is not 
necessary forthe plaintiff to prove possession on a 
particular day; proof of possession within twelve 
years is enough. 

[Oase-law referred to. | 


S. A. against the decree passed by the 
Joint Sub-Judge, Hyderabad, dated 
January 16, 1937, 


Mr. Fatehchand Assudomal, for the Àp- 
pellants, 


Mr. Manghanmal Bhojraj, for the Respon- 
dent. 


Davis, J.C.—This is an appeal from the 
judgment ‘of the District Judge of Hydera- 
bad, dismissing au appeal against the judg- 
ment of the Joint Subordinate Jndge at 
Hyderabad decreeing the plaintiff-respon- 
dent’s suit for possession of certain city 
survey numbers in the town of Hyderabad, 
The only point taken before usin appeal 
was whether the District Judge was right in 
holding that Art. 144 and not Art. 149, 
Lim. Act, applied to this suit and, curiously 
enough, no issue on this point was raised 
in either of the judgments of the lower 
Courts nor was the point even taken in the 
memorandum of appeal though the District 
Judge dealt with this point at some length, 
An issue on adverse possession was howe 
ever raised and the finding was against the 
appellant's claim to a title by adversg 
possession. The learned District Judge found 
in fact that the plaintiff's possession wags 
disturbed by the appellants in 1923, The 
suit was brought in 1933, within a period 
of twelve years, so that even if the Judge 
had found that Art. 142 and net Art, 144 
of the Lim. Act. applied. the plaintiff 
would have got his decree, for, he would 
have brought bis suit. within the statutory 
period of twelves years. It makes, therefore. 
no difference if we find, as we think wé 
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‘should find, that on the pleadings and on 
‘the facts the suit was one for ejectment, 
.the cause of action being the dispossession 
“by the appellants of the plaintiff-respon- 
‘dent, and that, therefore, Art. 142 and not 
Art, 144 of the Lim. Act applies, 

z. It does appear that the learned District 
Judge has dealt with the case from the point 
of view that once the plaintiff proved his 
title, the burden of proving adverse posses- 


“sion lay on the defendants who asserted - 


this title, and though the learned Judge 
refers to no case on this point, there’ are 
two’ judgments of this Court and, other 
‘judgments of other High Courts, and one 
judgment of the Privy Council which could 
‘be cited in support of this view. In Secre- 
tary of State v. Chellikant Rama Rao (1) 
‘at pe 631, Lord Shaw raid : r, 


“Nothing is better settled than that the onus of 


establishing title to property by reason of possession 
for a certain requisite period lies upon the person 
asserting such possession. It is too late in the day 
to suggest the contrary of this proposition. If it 
were not correct it would be open to the possessor 
for a year ora day to say, ‘I am here; be your title 
to the property ever so good, you cannot turn me 
out until you have demonstrated that the posses- 
sion of myself and my predecessors was not long 
enough to fulfil all the legal conditions.’ Such a 
singular doctrine can be well illustrated by the case 
of Indin, in which the right of the Crown to vast 
tracts of territory including not only islands aris- 
ing from the sea, but great spaces of. jungle lands, 
necessarily not under the close supervision of Govt, 
Officers, would disappear because there would be 
no evidence available to establish the state of 
possession for sixty years past. It would be con- 
trary to all legal principles thus to permit the 
squatter to put the owner of the fundamental right 
to a negative proof- upon the point of possession, 
The -application of this elementary doctrine is 
singularly-clear, for there is a double finding of fact, 
a finding not disputed even in the High Oourt, that 
> no adverse or exclusive possession was proved before 

the year 1682. The case of the respondents’ must 
- accordingly fail.” , 

Now, that case was decided on the ques- 
tion whether Art. 14t. Lim, Act, applied, 
and.it is clear from the report of the case 
that both Arts, 112 and 14t were the subs 
ject of arguments, and it may well be 
argued that as the rights opposed to the 
rights of the Secretary of State [were squat- 
éer rights, the facts necessarily show that 
the Secretary of State had been dispossessed 

“of the lands in suit and that the burden-first 
lay on him-to show -that he was in. posses- 
sion during the preceding sixty years, but 
the. facts of that -case show that. tha pro- 
ceedings were special proceedings under the 
Mad. Forest Act, V of 1852, under which 


_ * (1) 39 M 617 (631); 35 Ind. Oas. 902; AI R 1916 P O 
e 21; 431.A 192; 31 ML J 324; 20 O W N 1311; 1916) 
OM W N 224;14 A L J 1114,20MLT 435;4 LW 
486; 18 Bom. L R 1007; 25 O L J 69 (P O}. 
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if the claims of persons to forest lands were 
rejected in an enquiry held by a Forest 
Officer under the Act, an appeal lay to the 
District Court. The zamindars concerned 
appealed to the Dictrict Court; they were 
in the position of appellants-plaintiffs, the 
Secretary of State was in the position of 
respondent-defendant, and it may be said 
that as plaintiffs the burden of proving title 
rested apon the zamindars, the appellants- 
plaintifis. : 
It does appear that this judgment of the 
Privy Council has been interpreted in many 
cases to support the view, not unreasonable 
in itself, that as soon as a plaintiff proved 
his title, the onus shifted (n to the defen- 
dant to prove his title by adverse possese 
sion: see Rustomji’s “Law of Limitation,” 
5th Edition, p. 1338; also certain remarks 
of my own, which incidentally were obiter, 
in Arab Jhanglu v, Panjalshah Yakuba- 
lishah (2) would be read in the same sense, 
while in Warisdino v. Pursumal Parumal 
(3) following an Oudh case, Mahomed 
Mahmud v. Mahomet Afaq (4) which again 
followed an Allahabad case, Kanhaiya Lal 
v. Girwar (5), a distinction is drawn be- 
tween a title proper and possessory title. 
It is broadly stated inthe Allahabad case 
above referred to that the Article of the 
Lim, Act applicable to a suit in which the 
plaintiff sues for possession of immovable 
property on the basis of his title is Art. 144, 
and if in such a suit the plaintif proves 
his title, hə is entitled to a decree unless 
the defendant succeeds in establishing his 
adverse possession for a pericd of mere 
than twelve years; to cases in which the 
plaintiff claims relief on the basis of his 
title Art. 142, Lim. Act, has no application. 
That Article applies tosuitsin which the 
Plaintiff claims possession of property on 
the ground that while in possession he was 
dispossessed, or his possession was. dis- 
Continued by the defendant. In other 
words, that Article is restricted to cases in 
which the relief for possession sought by 
the plaintiff is based on what. may be styled 
a possessory title. This-Allahabad case anda 
subseqnent case of the same High Court, in 
Kallan v. Muhammad Nabi Khan (6) were 
(2) (1932) ae 178 Ind. Oas. 690; ATR 1938 
S L R472; 170 Ind. Oas. 621; A I R 1937 Sind 
226; 10 R 8 68. ; ae 
I R 1934 Oudh 21; 147 Ind. Cas. 805; 1110 W 


( 
N 104; 6R 0299(2), ; 
5) 51A 1042; 119 Ind Oas. 6; A I R.1929 All. 753; 


sh 

(1929) A LJ 1106; Ind. Rul. (1929) All. 966. 
(6) £5 A 209; 143 Ind. Cas, 497; A I R 1933 All, 7706; 

(1933) A L J 105; Ind, Rul. (1933) All, 270, ese 
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disapproved by a Full Bench of that High 
Court in Bindhyachal Chand v. Ram Gharib 
Chand (7) wherein it was decided that there 
is nothing in Art. 142 which would confine 
its application to suite based on possessory 
title only and would make it inapplicable 
where the suit-is based on proprietary title 
or the plaintiff's proprietary title is estab- 
lished. | SE l 

With this proposition we, with respect, 
agree. It is not however to all suits for 
possession and ejectment that Art. 142, 
Lim. Act, will apply. Article 144 also con- 
templates suits for possession and a decree 
for possession necessarily involves the eject- 
ment of the wrongful cccupant. The distinc- 
tion, it appears, is between suits for possess 
sion where the cause of action is disposses- 
sion and a suit for possession where the cause 
of action is not disp.ssession, It Is not, we 
think correct tosay that a suit for posses- 
sion necessarily involves dispossession with- 
in the meaning cf Art, 142, Lim. Act, and 
if the case in Behari Lal v. Sunder Das 
(8), so decides, we, with all respect, do not 
agree. For instance, it would appear that in 
Arab Jhanglu v. Panjajshah Yakubalishah 
(2) the plaintiffs alleged not dispossession 
by the defendants bui a possession by the 
defendants based on a permissive cccupancy 
which the plaintiffs then sought to de- 
termine, This was. no case, then, of dis- 
possession and Art, 142, Lim. Act, did not 
apply. Also a distinction may have to be 
drawn between “user” and “possession” : 
Rakhal Chandra Ghose v. Durgadas 
Samanta (9) and Gopal Chandra Maiti v, 
Monmohini Dasi (10). Again, in Warisdino 
v. Pursumal Parumal (3), it appears, there 
was no allegation of dispossession in the 
plaint and no dispossession in fact was prov- 
ed during the proceedings, There is then 
no scope for the application of Art. 142, Lim. 
Act, and the remarks as to possessory title 
in the Sind case above referred to must be 
deemed obiter. é 

In’ short, the better interpretation of the 
case in Secretary of State v. Chellikani 
Rama Rao (1) at p. 631* would appear to 
be that it did not affect the rule long past 
laid down by the Privy Oouncil that if a 
_ plaintiff sues for possession alleging dis- 

(7) 57 A 278; 152 Ind. Oas. 1; AI‘R 1934 All 993; 
(1934) A LJ 973; 7R A 302; 18 È D 541 (F B). 

(8) 16 L 442; 157 Ind. Cas, 686; A I R 1935 Lah, 475; 
387 P L R 743; 8R L135 (F B): 
pa 20 WN 124; 67 Iùd; Oas. 874; A I R 1922 Oal, 


. ig 31 OW N 806; 105 Ind. Oas, 369;A I R 1928 Oal,- 
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possession (and if the cause of action is dis- 
possession he must truthfully allege it,) he 
must, . all question of title apart, prove pos- 
session within twelve years or his suit is 
barred by time. The defendant need not 
in that case, prove adverse possession : 
Maharajah Koonwur Baboo Nitrasur Singh 
v. Baboo Nund Loll Singh (11), Rajah 
Sahib Prahlad Sen v. Maharajah Rajendra 
Kishor Singh (12), Mohima Chunder 
Mozoomdar v. Mohesh Chunder Neogi (13) 
and Mahammad Amanulla Khan v. Badan 
Singh (14). In Mahammad Amanulla Khan 
v.. Badan Singh (14) it was laid down that 
Art. 144 of Sch. IT of Act XV of 1877, as 
to-adverse possession, only gives the rule 
of limitation where there is no other Article 
in- the Schedule specially prceviding for the 
case. The proprietary right would continue 
to exist until, by the operation of the law 
of limitation, it has become extinguished; 
but if a cluim comes within the terms of 
Art. 142 (enacting that when the plaintiff, 
while in possession of the property has been 
disp-ssessed, or has discontinued possessicn, 
limitation shall run from the date of the 
dispossession or discontinuance), in such a 
ease, by the law of Act XX of 1&87, and 
previously of Act IX of 1871, adverse possese 
sion is nct required to be proved in order 
to maintain a defence. See also Dharani 
Kanta Lahiri v. Gabar Ali (15) and Udit 
Narain Singh v. Golabchand Sahu (16), 

On the facts. as found by the learned 
Judge in this case, it is clear that the plaine 
tiff proved possession within twelve years. 
It was not necessary for the plaintiff to 
prove possession on a particular day ; proof 
of possession within twelve years is enough. 
Thus applying Art. 142, Lim. Act, he was 
entitled to succeed, and we dismiss this 
appeal with costs accordingly. 


_ Appeal dismissed, 
oan 8 M I A 199; 1 W R 5]; 1 Suther 420; 1'Sar, 774 


(12) 12MI A 292; 2 Beng, L R 111s 12 W R69 

Suther 225; 2 Sar. 430 (P 0), - i 
(13) 16 O 473;16 I A 23: 5 Sar. 321 (P O). o 

AWIT O 137; 16 I A 148; 23 P R 1890; 5 Sar, 412 


(15) 15 Bom. L R 445; 18 Ind. Oas, 17:15 MLT 
185; (1918) MW N 157; 17 OWN 339; 17 0 L J 277: 
25 M L J 95 (P O). i 

(16) 27 0.221; 26 I A 236; 7 Sar, 628 (P 0), 
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Criminal Appeal No. 125 of 1940 
April 15, 1940 
Tomas O.J. . 


JAGDISH DUTT SHOKLA—Prisonar— È 


| APPELLANT 

wi Versus 

' KING EMPEROR—CoMPLAINANT— 

i l RESPONDENT l 

' Arms Act (XI of 1878), s. 20—Scope and appli- 
cability—Intention to conceal—How determined— 
Criminal Procedure Code (Act V of 1898), 8. 298— 
Charge to jury—Misdirection—Charge held fair. ` 

It is difficut to lay down any general ruleas 
to what cases fall under s.20 and what cases under 
s. 19, Arms Act. Every case must be decided on 
its own facts. The question whether the circum- 
stances justify the inference that the intention was 
such as is indicated in s. 20 must depend upon 
the particular circumstances of each case. Section 
20 is not confinedto cases where import or export 
of arms is attempted and applies to cases where a 
person is concealing a weapon, be it ata Railway 
latform, as it indicates an intention to conceal it 

minter alia Railway officials who are on the 
platform, or anywhere else. Where the arms and 
ammunitions are tied up and concealed in such a 
manner that it must be presumed that the intention 
of the accused was not only to conceal them from 
the boys of the school hostel but alsofrom any 
ublic servant who may bappen to come tothe 
Postel there is no doubt thatthe intention of the 
accused is that his act may not be known to any 
pablic servant. 89 Ind. Cas, 1027 (6), relied on. 

- [Oase-law explained.) 

Section 296, of the Criminal P. O., does not lay 
down any principles on the question of misdirection. 

A charge to 2 jury must be read as a whole, If 
there are salient propositions in law in it, these 
will, of course, be the subject of separate analysis. 
But in a protected narrative of fact, the determi- 
nation of which isultimately left to the jury, it 
must needs be that the view of the Judge ma 


not coincide with the views of others who look’ 


upon the whole proceedings in black type. It would, 
however, not be in accordance either with usual or 
with good practice to treat such cases as cases of 
misdirection, if, upon the general view taken, the 
case has been fairly left within the jury's pro- 
vince. 

Oharge under s. 20, Arms Act held was very fair 
and that there was no misdirection. 23 Ind. Oas. 
661 (7), relied on. 

here in a trial with the aidof jury the Judge 
has fully dealt with the evidence of the prosecution 
and the defence in his charge to-the jury’ and ex- 
plained. the law and brought out all the facts 
which were in favour of the accused there is no 
misdirection to the jury and the High Court would 
accept its unanimous verdict. 


- Ory, A. against an order of the Assistant 


Sessions Judge of Fyzabad, dated Decem- 
ber 12,1939. - 


Mr. B.-K. Dhaon, for the Accused. 
The Assistant Government Advocate, 
for the Crown. 


. _dudgment.—The appellant Jagdish Dutt 
Shukla, fesident of Banda, aged 24 years, 
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occupation “national service,” has been 
convicted under ss. 19 (f)and 200f the’ 
Indian Arms Act (XI of 1878) by the 
learned Assistant Sessions J udge of 
Fyzabad and sentenced to three years’ 
and five years’ rigorous imprisonment 
respectively, the sentences torun concurre 
ently. ee 

The trial was withthe aid of jury and 
the jury returned an unanimous verdict of 
guilty against the accused under both the ` 
sections. : | 

Under s. 418 of the Criminal P. O., an 
appeal tothis Court, where the trial was 
by jury, ehall lie on a matter of law 
only. 
The facts of the case briefly are as fol- 
OWS: 

On August 24, 1939 the Assistant D. I: G. 
Mr. Rogers (P. W. No. 6) of the G.I. D. "I 
received information at his headquarters 
Allahatad. that some armed revolution- A 
aries who were in Fyzabad intended to 
commit dacoities Mr. Rogers with Sube ` 
Inspectcr Ram Narain Singh also of the 
C. I: D. left for Fyzabad on the same 
evening. He left instructions with Nasir 
Khan, Group Officer of the 0. I, D. to 
follow him. Nəsir Khan arrived at Fyz- 
abad on August 25, 1939, when he was 
directed by Mr. Rogers to make secret: 
Mr. Rogers further informed 
Sub-Inspector Abdul Rashid Khan that he 
was going to make a raid that evening and 
that he (Abdul Rashid Khan) should 


arrange to get a Deputy Magistrate to 


accompany the raiding party. On August 
25, between 10 and 11 Pr, mw. Mr. Rogers 
was Informed that the revolutionaries were 
inthe Hindu Boarding House of the 
Forbes High School. He, Mr. Abdul Majid, 
Deputy Magistrate (P. W, No.5) and 
Nasir Khan (P. W, No, 4) then went to the 
house of one Mohammad Ibrahim, Pleader, ` 
who lived close to the hostel. Mr. Mohame 
mad Ibrahim was fast asleep, Abdul- 
Rashid Khan woke him and asked him 
(Mr. Ibrahim) to accompany them and 


‘take some extra men, as some dangerous. 
` persons who had arms were going to be” 


arrested. The party entered the Forbes* 
High School through the gate which was 
open at that time, In the compound there 
is a Boarding House known asthe Hindu’ 
Boarding House of the. Forbes High. 
School, It has six rooms. The entrance 
to this part of the Boarding House. is. 
through a passage and the Police. party 
entered through this passage. They; 
found two cots near each other. Mr. Abdul ° 


—— «> 
` 
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Rashid’ and S. I. Ram Narain Singh went 
-to the first cot on which Jagdish Dutt 
Shukla, the present appellant, was ‘lying 


Inspector Nasir Khan went to the second. 


cot, which was occupied by one Badri 
Narain Misra. There was a’ third cot 
nearby. The occupants of the first and 
the second cots, viz, Jagdish Dutt Shukla 
and Badri Narain Misra, efter a struggle 
were arrested. Jagdish Dutt Shukla was 
seen attempting to get something which 
was under his pillow. He was prevented 
todo soand after astruggle Nasir Khan 
Inspector with the help of Mr. Rogers 
managed to throw down Badri Narain 
Misra and secure him. The occupant of the 
third cot was Aizaz Husain, who was 
arrested without any struggle. I have 
nothing todo with Badri Narain Misra 
and Aizaz Husain in this appeal. 

As soon as the appellant was secured, 
a search was madeof his person and the 
cot on which he was sleeping. On the 
left side of the pillow of the accused 
a canvas bag was found containing :— 

‘1) afive chambered 450 bore loaded 
revolver, . 

(2)a six chambered 32 bore loaded ree 
volver, - 

(Both the revolvers were wrapped in a 
pyjama). ` 

(3) 49,12 bore cartridges of different 
numbers wrapped in a torn kurta, 

Underneath the.cot a rolled up bundle 
was found, and when it was opened, the 
following things were found :— 

(1) 12 bore B. 8. A. double 
Hammerless gun, 

(2) A double barrel Hammer gun by 
Moore and Harris, and. 

(3) 21 live cartridges wrapped in a 
cloth. | i 

Exhibit lis the search list of the re- 
covery of the above-mentioned articles. 
It was prepared by Inspector Nasir Khan 
(P. W. No. 4) at the dictation of Abdul 
Rashid Khan and scrutinised by Mr. Abdul 
Majid, the Deputy Magistrate.. It.. is 
signed by Mr. Rogers also, The search 
and the arrest were completed about 2-45 
A.M. on August 26,1939, As soon as the 
accused had beep arrested, Narain Dutt 
(D. W No.3) came on a bicycle and rang 
a bell, which was a signal for an alarm, 
and a number of students of the school at 
once collected. Fortunately the Headmaster 
and the Superjntendent of the Boarding 
House arrived in time and asked the boys 
to leave the place. 

The accused pleaded not .guilty but 


barrel 
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admitted -that he was arrested in the 
Forbes High School about 1 A. mM. on 


August 26, 1939, He denied the recovery 
of the articles from his possession or 
under his cot. He further stated that he 
belonged tothe Socialist Party and was 
Joint-Secretary of the Lucknow Water 
Works. With regard to his visit at 
Adjudbia he stated that he received a 
telegram from one Kali Prasad Bhatnagar 
and he arrived at Ajudhia on August 24, 


. 1939, and stayed in the Rural Development 


Office in a dharamshala at Ajudhia, that 
on August 25, 1935, he dined with Mr. 
Mazumdar, President of the Rural Develop- 
ment Association, Fyzabad, (D W. No. 1), 
Mr. Upadhyay, Inspector, Rural Develope 
ment Depariment D. W. No. 2), and 
Kali Prasad Bhatnagar; that on the same 
day Kali Prasad Bhatnagar made arrange- 
ments for -hie (accused's) stay at the 
Forbes High Schoo]; that Kali Prasad took 
him and Badri Narain Misra in the Rural 
Develcpment van to the School; that on 
the way they stopped for a ghort time 
at the house of Mr. Upadhyay (D. W, No, 2) 
that Le and Badi1 Narain Misra were 
asleep when they were arrested, and that no 
guns or revolvers or ammunitions were 
recovered from Lis possession but were 
planted by the Police. 

As I have said above, the trial was with 
the aid of jury, and the learned Judge 
has fully” dealt with the evidence of the 
prosecution and the defence in his charge 
to the jury. Ib was conceded by the learned 
Counsel for the appellant that as far as the 
charge to the jury under s, 19(f) was 
concerned, he had no cause of complaint 
orany comments to make. The learned 
Judge explained ihe law and brought out 
ali the facts which were in favour of the 
accused. Thereis no misdirection to the 
jury and 1 accept the unanimous verdict 
ofthe jury and uphold the conviction and 
sentence passed upon the accused under 
s. 19(f) of.the Indian Arms Act. 

With regard to the conviction under 8,320 


`vof.the Indian Arms Act, the learned Advo- 
~ cate on behalf of the appellant has argued, 


that the learned Assistant Sessions Judge 
misdirected the jury as he failed to lay 
down the correct law. 

Section 20 of the Indian Arms Act is as 
follows : 


o 


A 
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dmmunition or military stores, ‘shall be punished 


with imprisonment ‘for-a term which may extend 
to sevenyears, or with fine, or with both.” 


.. The contention of the learned Ogunsel 
on behalf of the accused is that fora 
conviction under s. 20 of the- Indian Arms 
Act there must be some special igdication 
of an intention that. the possession ‘of the 
arms. was being concealed froma public 
servant, It is argued that. there is no 
evidence on the record to prove any indie 
cation of any such intention and the learn- 
ed Judge has not said a word about it in 
his charge to the jury. | 

A large number ofcases were cited by the 
learned Counsel in support of his conten- 
tion, viz, Gopala Krishna Iyer v. Emperor 
(12 Or, L. J. 234) (1), Channen Singh v. The 


Crown (I. L. R. 6 Lahore 151) (2), Chet Singh - 


v. Emperor (A. I. R. 1926 Lahore 262) (3), 


Ganga Prasad v, Emperor (A. I. R, 1933- 


Patna, 493) (4) and Sabjhatullah Shah vV. 
Emperor (A. I. R. 1931 Sind 9) (5). 

In the case. of Gopalakrishna Iyer v. 
Emperor 12 Or. L. J, 234 (1) it was- held 
that : a 

“the first part of s. 20 ofthe Arms Act does not 
deıl with cages of concealment or of attempts at 
concealment made by a man. who has arms on his 
person, or ina bag which he is carrying, or which 
are otherwise in his immediate personal possession, 
only on“ being arrested. It is'meant to deal with 
cases of concealment before arrest.” 

{n.the case of Channan Singh.-v. The 
Crown I, L. R. 6 Lahore 151 (2) the accused 
had a gun upon a charpoy upon which 
he was seated covered with a dotahz, 
and was convicted for an offence under 
s. 20 of the Arnis Act, 
learned Judge that: ; 

“Something more than a Mere ordinary conceal- 
ment should be established in order to -bring the 
illegal possession of arms within the meaning of 
s. 200f the Arms’ Act, and that the conviction 
in this case must therefore be altered to ons under 
s: 1947) of the Act.” Section 20 applies only to 
cases where the import.or export of arms is 
attempted.” gr 

In the case of Ganga Prasad v. Emperor 


- A-1. R.. 1933 Patna, 493 (4) it was held 


fhat: | 5 
“A person proceeding to commit dacoity with 
@ims in his possession would ordinarily carry 


them in his pocket or in his clothes without theré' 


being any express intention on his part ‘to conceal 
them from public 


(1) 12 Or, LJ 234; 10 Ind. Cas, 261; (1911) 1M W | act may not be known’ to any public servant as” 


N 271:9 M LT 475. Í 
2) 6 L 151; 86 Ind. Cag, 221; 26 P L R 49;26 Or, L 
J. 733; A-I R4325 Lah, 395; 7 L L J 329. z 
(3)A IR. 1926 Lah. 262; 94Ind, Oas,: 
65; 210r, LJ 625; 27 PL R 523, 


L J 890; -@R P 129;, (1933) Or. Oas, 1035, . 


(5) A TR 1931 Sind 9; 180° Ind. Oas, .437; 32 Or. L` 


9 


J 917; 25 S L R 1; (1931) Or. Oas. 57. 


It was held by the 


servants or Railway employees. 


t 
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or the servants of a public carrier, so that’ the > 


t 
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mere fact thatthe weapon is not exposed to view 


does not necessarily indicate the intention men- 
' z pa t 


tioned ins: 20. aA : 
The other cases relied. on more or less 

lay down the same law. . 
I have no doubt that these cases lay down : 


the law as far as the facts’ of each case is. 


concerned,’ eee ee 

In my opinion s, 20 of the Indian Arms, 
Act isnot confined to cases where. import 
or export of arms is attempted and applies, 
to cases where a person is concealing a 
weapon, be it ata Railway platform, as it 
indicates an intention toconceal it from 
inter alia Railway officials who are 
on the platform, or any where else, 

It is difficult to lay down any general 


‘rule as to what cases fall wader s, 20 and. 


what cases unders. 19, Arms Act. Every 
Gase must,inmy opinion be decided. on 
its own facts. The question whether the 


circumstances justify the inference thatthe | 


intenticn was such as is indicated in s. 20 
must depend upon the particular circumst- 
ances of each case. 

In the casa of Mst. Babo v. Emperor 
A. I. R. 1926 Lahore 61, (6) it was held. 
that keeping ammuenitions and paris of 
arms ina bag hidden under a chadar or 
under the clothes falls clearly under s. 20 
and not merely under s. 19 of the Arms 
Act, . i 
In the present case, as I have said above, 
the arms and ammunitions were tied up 


“and concealed in such a manner that it 


must be presumed that the intention of- 
the accused was not only to’ conceal them’ 
from the boys of the hostel but.also from. 
any public servant who may ‘happen to 
come tothe hostel.. Thére is no doubt that 
the intention of the accused was that his’ 


act may not be known to any public ser- ` 


vant. Ae See ae 

A grievance was made by the learned’ 
Counsel -that the learned Assistant. Sessions 
Judge has said very little about s. 20 


of the Arms Act in his charge to the jury, 


401; 7D 
4) ALR 1933 Pat. 493; 144 Ind. Oas. 850; 34 Or. 


The learned Assistant Sessions Judge has’ 
staied as follows: : 

“Section 20 deals with setret breaches of ss, 5° 
6, 10,14 avd15, It deals withthe commission of 
an offence under s.19 (f) ofthe . said Act in suck 
a manner as to indicute an intenticn that such 


‘defined inthe I,P.C. orto any person employed 
upon a Railway or to any servant of a public: 
carrier. ; - 

Gentlemen, I believe that the ingredients of both” 
the sections with whichthe accused is charged, 


-are made clear to you.” , 
(6) A Í R 1926 Lah, 61;89 Ind. Cas, 1027; 1L 
276; 26 Or. L J 1459, : 


| 19407. 
,.Ihén, the leafned Judge goes onto dis- 
Cuss the oral evidence in the case. Section - 
298 of the:: Criminal P, O. does not lay 
down. any principles. -on, the question 
of misdirection, but it dogs lay down what 
ate the duties of the Judge trying a crimi- 
nal ‘case with the aid of a jury both’ in the 
course‘ of the trial'and. thé course of the 
summing-up, ‘and in my opinion a charge 
to. the jury must be read as a whole, and 
inthis; connection I cannot 
quote :the words of their Lordships of the 
Privy Council in the case of Arnold v, 
King Emperor L. R. 41 I. A., p. 149 at 168 

): | 


“A charge to a jury must be read asa whole. 
If thére are salient propositions in law in it, 
these, ‘will, of course, be the subject of- separate 
analysis. But in a protracted narrative of fact, 
the- determination of which is ultimately left to’ 
the jury, it must needs bethat the view of the 
Judge may-not coincide with the views of others 
who, look upon the whole proceedings in black 


such cases as cases of misdirection, if, upon the 
general view taken, the.case has been fairly left 
within the jury's province.........." 


I have carefully read the charge to the 
jury and I find, itis very fair and there 
is'no misdirection, 2 be 

I am, therefore, of opinion that the cone 
viction of the accused under s. 20 of the 
Indian Arms Act.is not bad in law, 

With regard to the question of sentence 
in view of the gravity of the offence it is 
not Severe. ae 

I, therefore, dismiss the appeal. ` 

D. ao:  . " Appeal dismissed.” 


end Oe A 


(7) AL T'A 1490168); 28:Ind: Oas., 661; 18. 0 W Ñ 785; 
26 M'E J-621; 15 Or, LJ 809; 7 Bur. L T167; (1919M ; 
A LJ, 1042; 16, Bom, L ` 


WN 506; 16M L T79: 13 
R 544;8 L B'R 16; 4101023; AIR. 1914P O 116. - 


` 
t 





- LAHORE HIGH COURT l 
Execution Second Appeal No, 1013 -- 
i of 1939 
! January 3, 1940 
m DALIP SINGH, J. 
+ . NAND SINGH~—Dsorgg-Horper 
4 — A PPELLANT tee 
: : versus - 
Chaudhri GULZAR, KHAN— `, 
J UDGMENT-DEBTOR—RESFONDELT. . 


Punjab Relief of Indebtedness Act (VIL of 1934), 
s. 20:(3)+ Bxecution of decree obtained: before certi-. 
fication, if barred by 8. 20 (3). i < 
Where a decree has aan A been obtained and the 
oreditor does not sue for the debt and obtains a 
decree but.seeks to execute a decree already obtained 
prior to certification,s. 20 (3), Punjab Relief. of 
indebtedness Act ‘does not bar the’ execution of stich 


188=-15 & 16 


~ 
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do better than 


type. It would, however, not be in accordance = 
either with usualor with good. practice to treat. 


` tained in the Civil P: O., 1908, 
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a decree. Whatever may have been. the intention of 
the Legislature the wordsused are clear and a 
decree obtained before certification isnot barred. 
Ex. S. A. from the order of the Senior 
Sub-Judge; Rawalpindi, datéd April 14, 1939. 
Mr. Shamair Chand, for the Appellant. 


Judgment.—The appellant in this case 
obtained a decree, on “January 3, 1935. 
Thereafter it appears that the judgment- 
débtor applied, to the, Debt Conciliation 


Board and -there was an agreement under 


, 8,17 and this “debt was certified under 


8, 20. , The decreé-holder now took out exe- 
cution öf the decree obtained before this 
certification and was met by the plea that 
he had to'wait till the expiry of the period’ 
fixed in the agreement’ under s. 17 and six 
‘Months after under .s. 20 (3), Relief of 
Indebtednéss Act, The trial Court upheld 
this plea and so did the Appellate Oourt. 
Lhe question turns on construction of sube 
e. (3) of 5. 20 which reads as follows: 

“Where after the date of an agreement made in 
accordance with s. 17 or of certification any unsecur- 
ed creditor sùes for the recovery ofa debt in respect 
of which a certificate has been granted under sub-s. 
(D or any creditor sues for the recovery of a debt 
incurred after the date of such agreement, any decree 
passed insuch suit notwithstanding anything con- 
shall not be 
executed until six months after the expiry of the 
period fixed in the agreement authenticated under 
sub-s. (1) of a. 17.” = 

It would seem from this that where a 
.debt has been certified and the creditor 


_ sues for the recovery of that debt and 
|” obtains a decree, that decree cannot be 
; executed until six months after the expiry 
. of a‘certain period. But the question in 
-this case is where a decree has already 


been obtained and the creditor does not 
sue for the debt and obtains a decree but 


- Beeks to execute a decree already obtained 


prior to certification, does this section bar 
the execution of such a decree for a certain 
period. No doubt the. word “debt” has 


-- been defined in s, 7 as including a decretal 


debt but it is impossible so far as I can see 


:-to sue for the recovery of a decree, nor would 


there be any meaning in saying “any 
decrée passed in such suit” if a decree 
has already been obtained and only exe- 
cution is soughi. Whatever may have 
been the intention of the Legislature tne 


- words used appear to be clear and a decree 
: obtained before 
„appear to be barred. I therefore accept 


~ 


certitication does not 
this appeal and send the case. back to the 
trial Court’ for disposal according to. law, 
The appellant will haye his costs through- 
out. 


8. Appeal accepted, 
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First Appeal No. 238 of 1937 
December 1, 1939 

BENNET AND VERMA, JJ. ; 

BANWARI LAL—PLAINTIPE—` - 
APPELLANT 
versus . 


BANWARI LAL v. Ram GOPAL CALL.) 


; in 1933. 


18610 


_ Mst. Katori’s name was entered against 


the remaining property. Mst Katori died’, 
The appellant Banwari Lal is 
the son of Shyam Sundar Lal's sister. 


of Shyam Sunder Lal. On Mst. Katori’s 
death Rem Gopal obtained mutation of his 


-Dame in respectof the property which had 


The .. 
. defendant Ram Gopal is a distant collateral — 


RAM GOPAL-—DRFEeNDANT ‘AND ANOTHER— 

` PLAINTIFF—REsSPONDENTS 

Civil Procedure Code (Act V of 1908), s, 96—Parties 
agreeing to certain test as basis of decree — Court 
putting test and passing decree —Decree held amounted 
to consent decree and not appealable, 

Where parties to a suit come to an agreement that 
if one of the parties alleged to be congenitally deaf 
and dumb would, in the presence of the Court, talka 
little, and if she can hear anything spoken by the, 
Court, or inthe presence of “the Court can hear 
things said by some one else and can speak a little, 
then the claim of such party to inhéritance would be 
decreed, and in pursuance ofthe agreement-the Court 
calls that party and comes to a decision that the 
party is somewhat hard of hearing, but is not deaf ; 
cannot speak distinctly, but is not dumb, and holds 
that the party is neither congenitally deaf nor dumb, 
and that she is entitled to inheritance, the decision is 
in effect a consent decree. based on an agreement 


been entered in Mst. Katori’s name’ and 

took possession of it. Thereupon this suit > 
was Gled. The reliefs claimed, as they now ' 
stand, are that (a)- it may be declared that, 

plaintiff No. 1 Banwari Lal, is entitled as the - 
reversioner of Shyam Sumder Lal to obtain } 
possession of the property in dispute after 
the death of plaintiff Ne. 2; and (b) by 

ejectment of defendant, Ram Gopal posses- ` 
sion over the property in question be given : 
io plaintiff No. 2 Mst. Imarti, There was. 
also a claim for mesne profits.” 

One of the allegations made by Ram 
Gopal in his defence was that Mst. Imarti 
was born deaf and dumb. Although it is | 
not stated in so many words, the object of . 


amounting to a compromise and consequently the 
decres is not appealable,- 
(Case-law relied on.) 


F. A. from an order of the District 
Judge, Budaun, dated July 19, 1937. 


Mr. Panna Lal, for the Appellant. 


Messrs. G. S. Pathak and S. N. Seth, 
for the Respondents: - 


Verma, J.—The ‘appellant, Banwari Lal, 
was, as the plaint stood after amendment. 


plaintiff No. 1. in the suit. Mst. Imarti,- 


who has been. impleaded as a pro forma 
respondent to “this appeal, was plaintiff 
No. 2. The lower Appellate Court has set 
aside the decree of the Subordinate Judge 
and has remanded the- suit “for decision 
according to law.” The appeal is directed 
against this order of remand. 

One Sbysam:Sundar Lal was at the time 
of his death, which occurred in 1926, the 
sole owner of Gertain property, Mst. Imarti 
is his widow. He also left him surviving 
bis. mother Mst. Katori, In the ordinary 
course, on Shyam Sundar Lal's death, Mst. 
elmarti alone should have got possession 
of the entire property left by him and 
her name alone should have been entered 
in the revenue records against the entire 
property. It appears however that the 
mother Mst. Katori, raised some dispute 
in the copree of the mutation proceedings, 
and ultimately there was an agreement 
‘between “the two ladies, as the result of 
which Mst. Imarti’s, name was entered in 
espect of a portion of the property and 


‘put questions to her. 


this allegetion evidently was to plead that 
she was excluded from inheritance. The © 
issues framad by the learned Subordinate 
Judge raised this point. When the case . 
came on for trial, a witness was produced 
on behalf of the plaintiffs. A portion of his 
evidence was recorded, and then the parties 
came to certain terms which were ems 


‘bodied in the proceedings of the Court. The 


a ec Ram Gopal stated to the Court ' 
that 

“If Mst. Imarti would, in the presence of the 
Court, talk a littte, and if she can hear anything 
spoken by the Court, or in the presence of the 
Court can hear things said by some one else and . 
can speak a little, then the claim of plaintiff No.2 | 
be decreed." - | ee are 

The plaintiffs accepted this offer and 
agreed to the proposal made by the defen- 
dant. This happened on March 20, 1936. 
In pursuance of this agreement the learned 
Subordinate Judge sent for Mst. Imarti on 
March 24, 1936 and, in the presence of 
all the parties, their Counsel and pazrokars, 
He has recorded the 
entire proceedings that took place on that 
day in a rubkar, paper No. 54-A. The final 
opinion formed by the learned Subordinate 
Judge as the result of what took place is `’ 
thus recorded by him: 

“Tt appears from the entire talk that has taken 
place that she is somewhat hard of hearing, but is 
rae deni she cannot speak distinctly, but is not 


As the result of these proceedings and in 
pursuance of the agreement entered ‘into 
by the -parties, the learned Subordinate 
Judge decided Issues Nos. 1 and 2 against ` 
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the defendant and held that Mst. Imarti 
was “neither congenitally deaf nor dumb, 
and that she is entitled to succeed to her 
husband.” He accordingly passed a decree 
in favour of the plaintiffs in terms of reliefs 
(a) and (b) of the plaint. The defendant 
Ram Gopal filed an appeal against that 
decree and.the learned District Judge has 
' not only entertained that appeal but has 
- allowed it and has passed the order of ree 
mand in question. The learned District 
Judge sent for Mst. Imarti again and put 
questions to her, and as the result of the 
impression created on his mind he came to 
the conclusion that Mst. Imarti was “absolute- 
ly deaf” and that she had ‘such a serious 
impediment in her speech that she cannot 
talk, leave alone take part in a sustained 
conversation,” ; 


It is urged by learned Counsel appearing 
for the appellant that when the parties 
-entered into the agreement quoted above 
they intended that the proceedings should 
take place before the trial Court and not 
before an Appellate Court. We have no 
doubt that this contention is well founded. 
His next argument is that the decree passed 
in these circumstances by the learned Sub- 
ordinate Judge was in essence a consent 
decree based on an agreement arrived at 
between the parties which amounted toa 


compromise, and that no appeal lay against ~ 


that decree. In our opinion this conten» 
tion is also correct and must be accepted. 
There is a long series of decisions of this 
Court which supports- the argument put 
forward on behalf of the appellant. The 
earliest case that need be mentioned is that 


in Shahzadi Begam v. Muhammad Ibrahim . 


(1). The next case is thatin Himanchal 
Singh v. Jatwar Singh. (2). Then there 
are the decisions in Ram Sundar Misra v. 
Jat Karan Singh (3), Sita Ram v. Peare 
(4), Ballabh Das v. Shri Krishen (5) and 
Jaggu Mal v. Brij Lal (6). The principle 
underlying all these decisions ‘is the same 
oalthough the facts are different. As the 
learned Ohief Justice remarked in Ram 
Sundar Misra V. Jai Karan Singh(3): 
(1) 43 A 266; 59 Ind, Cas. 787; A IR 1921 All. 310; 
19A LJ 14. E 
O 46 A 710; 80 Ind. Oas. 16; A T R -1924 All, 
(3) 23 A LJ 251; 87 Ind. Oas. 174; A I R 1925 All, 
271; 47 A 456, 
- (4) 23 A L J 525; 88 Ind. Oas, 611;47 A 921; A IR 
1925 All, 558. ` i 
(HLA I R 1925 All. 90;89 Ind. Oas, 586; L R6 A 


lV, 
(6) AIR 1930 All, 127; 122 Ind, Oas. 685; (1930) A L 
$452; Ind, Rul. (1930) All, 285, N 
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“Tt is surely open to a litigant, be he plaintiff or 
defendant at any stage of the proceedings to make 
an offer to the other side to bring litigation to a 
close,” ` 


That is exactly what Ram Gopal did in 
this case. In his judgment in Ballabh 
Das v, Shri Krishen (5) Sulaiman, J. has 


thus explained the underlying principle: 
“Where in pursuance of an agreement between 
the parties, the Court proceeded outside.its ordi- 
nary jurisdiction, the proper inference would be 
that there was. to be no appeal from the decision 
as would be the case if the trial were in the ordi- 
19 


Way. 
othe "learned Judge has further made it 
clear that it is not only where the Oourt 
has proceeded outside its ordinary jurisdice 
tion that an appeal is barred, and that there 
can be other circumstances because of 
which the parties to a case may have no 
right of -appeal. We entirely agree with 
the rule laid down in these cases. Learned 
Counsel appearing for the defendante 
respondent has cited two judgments of a 
learned Single Judge of this Court in 
Raghubir Saran Das v, Ram Dus (7) and 
Mohammad Ishaq v. Balmukand Lal (8). 
The agreement between the parties in 
those cases was materially different from 
the agreement in the case before us, In 
both the cases the parties requested the 
Munsif to inspect the locality and to decide 
the case on the basis of what he might see 
on the spot and on an examination of the 
documentary evidence produced by the 
parties. The learned Judge held that no 
intention on the part of the parties to bind 
themselves by -the decision that might be 
given.by the Munsif. and to deprive them- 
selves of the ‘right of appeal could be 


‘gathered from the language used in the 


agreement in those cases. It may be pointed 
out that that learned Judge was a party to 
the decision in Jaggu Mal v. Brij Lal (6). 
Learned Counsel for the respondent has 
also cited the case in- Sankaranarayana 
Pillai v. Ramaswami Pallai (9). This 
case had been cited before Sulaiman, J.s 
in Ballabh Das v. Shri Krishen (5) We 
agree with the comments made by the 
learned Judge on this case, ; 

In our judgment no appeal lay against 
the decree passed by the learned Sub- 
ordinate Judge so far as the decree of the 
Subordinate Judge awarding possession to 7 
plaintiff No, 2. That was the only portion | 


(7) AIR 1925 All, 348; 85 Ind. Oas. 608; L R OA , 

122 Oiv. | s oe 

1929 All, 116; 113 Ind. Oas, 762. 

OAR 1923 Mad, 444; 72 Ind. Oas 149; 47 M `> 

39; 44 M L-J 258,17 LW 303; (1923) M WN o 
Whe + ee oa : Soet 
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declaration granted to plaintiff No. 1 is*not: 
only- against’ law-but was also not covered 
by the agreement. Therefore an- appeal 
againbt that portion of the-deéree which 
granted the declaration to plaintiff No. l 
149” to‘ thé’ District: Judge. 
District. Judge has tightly set, aside’ that 
portion ofthe decree of the Subordinate 
Judgex:' The. result‘ is that: the order. of. 
remand passed by the learned Distriot- 
Judge with thé direction that the suit 
should be tried de novo is set aside and the 
leariiéd ‘Subordinate Judgé’s decree awards 
ing’ posseesion to Mst: Imarti, plaintiff No? 2, 
in' terns of relief B. of the plaint is 


réstored. The appellant shall’ have his 
costs: from the defendant Ram Gopal 
thidughout, i 

` Order set asideé. 


‘ De 





t 


CALCUTTA HIGH COURT 
Appeéa! No. 1327 of 1937 
April 24, 1939 

HENDERSON AND LATIRUB RAHMAN, JJ. 
` BIRAJ KRISHNA MUKHERJEE, 
MANAGING DIRECTOR to KUNDALA 
-PRABHURAM SAMPAD SYNDICATE 
_ Litp.—Deirendant No, I— APPELLANT 


: aut te paaa versus 4 a i 

: PURNA CHANDRA TRIVEDY— 

-P LANTIBF AND OTHERS— RESPONDENTS | 

Contract Act'IX öf 18725, 48. 69, 70—S. 69, ap- 
plicability of, to-sutts for contribution — Darpatni 
and sepatni. leases, -4f fall within. s, 69—Ss. 69 and 70 
held did not.apply to suit and defendant No. 1 held not 
liable to contribute. Kang. 4 

Section 69, Contract’ Act applies tò contractual 
obligation: 

Mutuality being:the test of contribution s; 69 does 
not apply to: suits for contribution, 24 Ind. Oas. 259 


(9), relied om, | eas ) 
The darpatn? and sépatni ledsés aré Hot within the - 
tefms ‘ofthe 5. 69; = - E 


There were two! patriis“which. were held im the 

ollowing manner; plaintif—one-third ; defendants 
Nos. 2 to 10—one-third; defendants Nos. 11 to 16— 

one-third. Defendant No. 1 had a ddrpatni: under 
*défendants Nos: 2’fo 10. -Deféndants . Nos. 2 to 10 had 

a darpatni undér defendants No..llto. 16 and defen- 

dent No, 1 hada sepatnt under them. There were the 

usual terms in the leases to the effect that the 

darpatnidar andthé sépainidar’ would pay one-third~ 
of' the paini-rent to- the zamindar. -In order. to save. 
the patnis from being brought to sale the plaintiff 

paid’ the whole of ‘the amount dué and then instituted 

usuitfor contribution claiming the amount from 
defendant No. Ẹ : - 


4 | Ld 


Held, that iiéithe?’ a, 69:nor ap 70: applied to the 


suit ab the plaiiitifi himself was “bound by law-to-pay - 


Pa rent and defendant ‘No. 1 had no such obliga- 
n, < : 


BIRAT KRIBEUNA MUK HARI b. PURNA GHANDRA PRividy (CAL) 


The’ learned. . 


188 1.0 


Held, also that as the gamindar could not have: - 
sued defendant No, | on darpatni and sepatnt leasesy 
being a stranger, defendant No, 1 was not liable for 
contribution. pit i 

(Caselaw réferred to.) 

"A. from an appellate decree of the Dis- 
trict Judge, Birbhum, dated July 15, 1937, 

Messré. Rama Prosad Mukherjee: and 
Bonbehari Mukherjee, for the Appellant. 


_Messts, Gopendra Nath Das, and Lala 
Hemanta Kumar, for Respondents Nos, 1 
and 11 to 16, respectively, 

Henderson, J.—This is an’ appeal . by 
defendant No.1. This šüit was one for Cone 
tribution. Thére were two patnis which 
were held in the following manner ; plaint= 
iff—one-third ; defendants Nos.2 to 10— 
one-third; defendants Nos, 11 to 16—one- 
third. Defendant No. 1 had a darpatni 
under defendants Nos. 2 to 10. Defendants 
Nos. 2to 10 had a darpatni under defends 
ants Nos,11 to 16 and defendant No. 1 
had a sepaini under them. There’ were 
the usual térms in the leases to the effect 
that the darpainidar and the sepatnidar 
would pay one-third of the patni rent to 
the Zamindar, Exhibit 7 is one of the 
leases. In order to save the patnis from 
being bronght to sale the plaintiff paid 
the whole of the amount due and then 


. instituted the present suit for contribution.. 


The plaintiff obtained a decree against 
all the defendants but it was rather stulti-. 
fied by a direction that he could realize the 
decretal -amount from: défendant No. 1 
alone. Defendant No. 1 appealed without. 
success and he has now appealed to this 


- Courts There is ‘no appeal or Gross objec- 


tion by the plaintiff against the inconsis= 


-tency in the decree which I have just pointe’ 


edout, _.” ss | 

Defendant No. Lis not one of the-patni- 
dars jointly liable with the plaintiff for 
the payment of the patni:rent. Hé candot 
therefore be made liable to contribute; 
unless the zamindar is entitled to sue him 
on the contracts to which he (the zamindar) 
was a stranger. This question has been 
frequently considered in this Court. It 
appears now to be well-settled that ordina-. 
rily’ such a stranger-cannot -sue, The only. 
opinion to the contrary which I have been’ 
able to discover is that of Lort-Williams, J., 
in’. Khirode-Behavi Dutt v; Man- Gobinda 
(1). That opinion has been considered 
amongst others in K. C. Mukherjee V. Kiran, 

(iy 38: OW N69; 152 ind; Oan. 351; A IR 19085041. . 
682; 610 84l; 7 R0363. P 


Qal, 625; IL R (1987) 
.0 19 7 


i An 


rad 
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Chandra (2) and District Board,Maldah v. 
Chandra Ketu Narayan Singh (3), to which I 
myself was a party, While this opinion of the 
learned Judge has been frequently dissented 
from, it has never, so far as I know, been 
followed. Both the learned Judges’ in the 
Qourts below took the view that the 
zamindar as & stranger could not sue on 
the contract. They got over the difficulty, 
however, the Subordinate Judge finding 
that the patnidar was’ a trustee for the 
zamindar, and the District Judge finding 


bd v 1 


that he was an agent. 


directly against the findings of the learned 


. 


conceivable circumstances could the section 
Such an 


interpretation would undoubtedly limit the 


KK. ~~ ar 


illogical resalts.:-For example, it would- 


follow that, while a patnidar wao paid the 


kaku 


eee 


(2) 42 C W N1312. 


(3).41 O W N 1008;175 Ind.. Cas. 929; A I R 1937 


2 Ual..698; 66 O Lid 373; ONR 
" (4) 53 O 929; 96 Ind. Oas, 846: | 
OO eH ae d. Oas, 846; A I R 1926 Oal, 1009; 
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Vishwanathshastri v. Swamirago Kashinath, 
(6). Mr. Mukherjee asked to say that that 
is a-halting decision to which very little 
weight can be attached. The facts as 
accurately reported in the headenote are as 
follows: - 

“K, who owned considerable property, gave a 
Portion of it to his daughter’s husband (plaintiff) 
in 1878, the deed of gift expressly providing that 
K undertook to pay the judi in respect of the por- 
tion. In1902, K made a gift of the residue of hia 
property to B, the gift deed containing special rofer- 
ence to the previous gift of 1878 and enjoining the 
donee to act according to that gift. The judi was re- 
gularly paid by K first and B afterwards. ‘In 1905, 
Bin his turn made a gift: of the property to the 
defendant ; the deed of gift in this case contained 
a reference to the gift of 1878 but it contained no 
words requiring the donee defendant to abide by 
the terms of that gift. .The defendant having failed 
to pay the judi to Govt., the plaintiff was required 
to. pay it. Hesued to recover the amount from the 
defendant,” 


Now itis perfectly true that the learned 
Judges found it very difficult to say that 
the defendant was liable to pay. But hav- 
ing once reached that conclusion they 
easily found that s. 69, Contract Act, ape 
lied to the case. The decision is undoube 
tedly an authority for the proposition that 
the section applies to contractual obliga- 
tions, A similar view was taken by thie 
Qourt in Mothocranath Chuttopadhya v. 
Kristo Kumar Ghose (7), 1 myself take the 
same view and I would respectfully dis- 
‘sent from the view taken by the Madras 
High Oourtin Kunchithapatham Pillai v. 
Palamalai „Pillai (8) Turning to the 
facis of the present case, Iam clear that 
the carpaint dnd sepatni leases are not 
within the terms of the section. Before 
it Can. be said that the appellant is bound 
by law to pay’a portion-of the patni rent, 
it must be shown that he could ba come 
pelled to do so, We have already held 
that the zamindar is not entitled to recover 
it from him, What defendant No. 1 is 
beund by lawto pay isthe darpatni and 
sepaint rent. The stipulation with regard 
tothe payment of a portion of the patni 
‘rent at the zamindar’s cutchery merely 
provides a particular method for the pay- 
ment of a portion of whatis duefrom him 
to-his own immediate superiors, In view 
‘of these provisions, the receipt from the 
zamindar will amount toa valid discharge 
pro tanto of the darpaini and sepatnt rents. 
In these circumstances, it cannot be said 


with any show of reason that the appellant 


Bom. L R 939. 


a 


(6) 42 B 93; 43 Ind, Oas. 482; A I R 1917 Bom. 35,19 — 


(7)40 369% i 3 
(8) 39 Ind, Qas. 405; A' 1 R 1918 Mad, 1012;32 M L J 


947; (1912) M, W N 166, i 
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was bound by law to pay any portion of 
the patni rent. The second question is 
whether s. 69, applies to contribu- 
tion suits. Here again, the decisions are 
not uniform, but in my judgment the 
better opinion is that it does not. Contribue 
tion and reimbursement are really totally 
different things. The words “interested in 
the payment of money” seem to imply that 
the person so interested is not the person 
liable. It would clearly be an understate- 
ment and in my opinion misleading to 
say that a person is interested in the paye 
ment of his own debts. The illustration 
clearly applies not to contribution but to 
re-imbursement and the use of the word 
‘reimbursement’ in the section itself points 
- to the same conclusion. 

There remains the applicability of s. 70 
I sm unable to say that this can have 
any application. The plaintiff was per- 
sonally liable for the whole of the pani 
rent, When he paid it, he was doing so 
Primarily on his own behalf. On the other 
hand, the sppellant was not liable at all. 
As the plaintiff was himself personally 
Jiable, no question of acting on behalf of 
the appellant or of acting gratuitously can 
possibly arise, Any benefit which the 
‘appellant might derive from the payment 
. would be purely subsidiary to the benefit 
which the plaintiffs was conferring upon him- 
self, The appellant would also still be liable 
to his own immediate landlord. Finally, 
Mr, Das strongly urged (and it appears 
from the end of the judgment that the 
learned Judge himeelf felt) that the appel- 
lant ought to be made to pay, because his 
failure to do so has led to all this trouble. 
_ That of course is no answer.to a defence 
that under the law he cannot be made to 
pay. Jt is merely a consideration affecting 
the question of costs. We accordingly allow 
the appeal, The decrees of the Courts 
below, so far as defendant No, 1 is cone 
cerned, are set aside and the suit against 
him is dismissed, In the circumstances 
of the case we make no order as to costs. 

Latifur Rahman, J.—I agree, There 
is very little for me to add to what my 
learned brother has said. I should however 
like to point out that the plaintiff is a 
patnidar having one third share in two 
patnis. Defendants Nos. 2 to 10 have also 
one-third share in them, while defendants 
Nos. 11 f0.16, hold the remaining one-third 
share. : By purchase, the Plaintiff has now 
beccme possessed of" twc-ihirds share in 
the tho painis. Defendants Nos, 2 to 10 
had sublet iheir cne iLird share to- defende 
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l. Similarly, the predecessors 
of defendants Nos, 11 to 16 had sube- 
let their one-third share to the pre- 
decessors of defendants Nos. 2 to10 in 
darpaini right. Defendants Nos. 2 to 10 
again sublet this darpatni right in sepatni 
right. The condition in these leases being 
that defendant No. 1 would pay the patni 
rent and chaukidari jama direct to the 
zemindar. The <: zemindar, the Raja, of 
Nashipore, commenced astam procedings as 
the rent was in default. The plaintiff who 
was liable to pay two-thirds share of the 
rent, in order to save the patnis from sale 
not only paid his two thirds share but also 
the remeining one-third which defendants 
Nos. 2 to 16 were liable to pay, and thus” 
Baved his patni right. Thereafter, the 
plaintif instituted this suit for contribu- 
tion against all the defendants and has 
claimed the amount from defendant No, 1, 
as by barat made in the darpaini lease and 
sepatni lease defendant No. 1 undertook to 
pay the dues of defendanta Nos. 2to 16 to 
the zamindar. The learned Subordinate 
Judge has held that the liability of the 
defendants arise both under s, 69 and 
s.70, Contract Act. The lower Appellate 
Court has upheld that decision. 

In my judgment, the view taken by the 
Courts below is not correct, A mere 
agreement between defendant No. 1 and 
defendants Nos. to 10, for the payment of 
the patni rent on behalf of the plaintiff to 
the zamindar cannot be made the founda- 
tion of a legal obligation on the ‘part of 
defendant No. 1 to pay to thé zamindar. 
The latter cannot enforce such an agrees 
ment, nor can sue upon it. There is no 
consideration passing from defendant No. 1 
tothe zemindar to make such an &agreee 
ment binding, The plaintiff is” bound by 
law to pay the patnt rent to the zamindar 
but defendant No. l is under no such 
legal obligation. As a general rule, the 
agreement between these defendants can 
only be enforced by them, unless, of course, 
the agreement although in form it is with 
the defendants, is intended to secure a bene- 
fit to the plaintiff, so that the latter is 
entitled to say that he has a beneficial 
interest as ‘“‘cestua que trust,’ then the 
plaintiff will be entitled on equitable 
grounds to enforce the contract. The 
mere payment of rent to the zamindar 
does not secure a benefit to the plaintiff, 
Both the Courts below have applied the 
equitable rule, but having regard to the ` 
particular -facts of thie case it has no 
application. In this connection I -may 
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refer to a decision of this Court in Jiban 
Krishna Mullick v. Nirupama Gupa (4) 
where A, a patnidar, created a darpatni 
in favour of B for Rs. 244 per annum. B 
created a sepatni by an instrument in 
favour of C for Rs, 344 per annum out of 
which Rs. 244 was to be paid to A for the 
darpatni rent and Rs. 100 was to be paid 
to B the darpatnidar,. C paid to A for 
some time and then fell into arrears. A 
sued C for rent. Page, J., observed as 
follows: 

“Applying the equitable rule to the facts of this 
case, it is clear from a consideration of the terms 
of the instrument by which the sepatni was created 
that the instrument was not executed for the 
benefit of the plaintiff in any sense and that so far“ 
as the plaintiff was concerned, the only effect of 
the instrument was that the sepatnidar agreed 
with the darpatnidar to pay to the plaintif as a 
nominee of the darpatnidar a portion of the rent 


due under the sepatni. The equitable rule should . 


only be applied in rare cases and under exceptional 
circumstances and can have no application in a 
case such as the one under appeal.” 


Then again the plaintiff has instituted 
the present suit for contribution. Mutuality 
is said to be the test of contribution. In 
Saya Bhusan v. Krishna Kali (9) the 
proposition of law has been formulated by 
Mookerjee, J ,-in the following terms: 

“Ag pointed out in the Oxford Dictionary (Vol. 2, 
p. 923) contribution signifies payment by each of 
the parties interested in his share in any common 
liability. Consequently, an action for contribution 


is a suit brought by one of such parties who has ` 
discharged the liability common to them all to ` 


compel the others to make good their shares ... 
Mutuality is the test of contribution. If A and B are 


jointly liable for a sum of money, and A alone ~ 


satisfies the whole debt, he is entitled to call upon 
B to contribute to the extent of his proportionate 
share, and conversely, if B alone pays the whole 
debt, he is entitled to call upon A to contribute. 


Applying these tests in the present suit 
before us, the appellant cannot be called 
upon to contribute. “For the above reasons, 
in my opivion, the appeal shoald be 
allowed and the suit agairst defendant 
No. 1 should be dismissed with costs. 

g Appeal allowed. 


(9) 20 O L J 196; 24 Ind. Cas. 259; A I R 1915 Cal, 
278; 18 O W N 1308. 


PESHAWAR JUDICIAL COMMIS- 
l SIONER’S COURT. 
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ALMOND, J. O. 
Mian MUSHARAFF SHAH— 
PETITIONER 


versus 
EM PEROR— Oprsite Party 


Panjab Municigal Act UII of 1911), 8. 114— Option- 
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of demolishing or repairing | building reste with 
owner—It must be given in notice under s, 114. 

It ig incumbent upon the Municipal Committee to 
give in the notice under s. 114, Punjab Municipal 
Act an option to the owner of the building of either 
demolishing the building or causing it to be repaired, 
The option of demolition or repairs rests with the 
owner of the building and not with the Municipality. 
Petman v. Emperor (1) and Hasurt Mat v. Emperor 
(2), relied on. 


Or. R. from an order of the Additional 
Sessions Judge, Peshawar, dated October 
28, 1939. 

L. Wazir Chand, for the Petitioner. 

M. Nur Elahi, for the Municipal 
Committee. 

Advocate-General, for the Crown. 


Order.—The petitioner was convicted 
under s. 219, Muni. Act, and sentenced 
to a fine’of Rs. 15 for failing to comply with 
a notice under 8. 114 of the Act requiring 


him to demolish certain property. Learned 
-Counsel for the petitioner contends that the 


notice was illegal as it is incumbent upon 
the Committee to give him the option of 
either demolishing the building or causing 
it to be repaired. Learned Counsel relies 
on two cases of the Punjab Ohief Oourt 
reported in Petman v. Emperor (1), and 
Hazurt Mal v. Emperor (2). The former 
ruling was given under the Oantonments Act 
but the wording is similar and the latter 
was given under the Punjab Muni, Act. 
of 1891 in which s. 128 corresponds tos, 114 
of the present Act. These two rulin vs are 
a direct authority on the proposition now 
before me. 

The learned Advocate-General contends 
that the option of ordering demolition or 
repairs rests with the Municipal Committee 
and not with the owner of the buildings, 
The wording of the Act is not extremely 
clear on the point and in such a case the 
benefit of any doubt in its construction must 
be given to the accused. Furthermore, 


“ itis to be remarked that since those two 


judgments were delivered the Muni. 
Act was completely remodelled in 1911. One 
of the objects and reasons of the Act as 


- printed in the appendix to Harichand’s 


Punjab Muni. Act was: 


o 
- “t remedy some faults in drafting and to resolve 


certain cases of doubt in the interpretation of the 
old Act which had been brought under the consi- 
deration of the Government,” i 

‘In appears therefore that the Legislature 
did not consider it necessary to remove any 
doubt which had been brought on the intere 
pretation of the old Act by the rulings 


(1)33P R 1905 Or; 168 P L R 1905; 3 Cr. pa 3 
1. o ' 
(3) 18 P R:1908 Or. ` ; 


"and 


_ principal | 
. inthe absence of evidence to show that 


‘=-X is not interested in result 


‘against him has expired. His joining 
„ent to the appeal at such time by 
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Stances.I consider that I should follow ‘the 
interpretaton which has béen placed upon 
the’ Section ‘by the two rulings ‘referred’ to. 
I. accordingly- accept this application and 
setting aside the conviction of the petitionar 
direct that the fine, if paid. be refunded, ` 


8. Application accepte d. 


RANGOON HIGH COURT 
Special Second Appeals Nos. 18 ‘and 19 
of 1939 7 
July 20, 1939 


Mya Bu, J. ` 


LAKHAJEH AND ANOTHER—APPELLANTS 


sae VvETSUS 

- SEIN DASS AND aNoTHER— RESPONDENTS 

| Civil Procedure Code (Act V `of 1908), 0. XLI, 

r. 20—Party interested in résult of appeal~§uit 

against X and Y dismissed against X—Appeal by Y 

it sted, esult of appeal after eg- 

piry of period for appeal against him—Principal 
agent—Promissory note executed bij agent on 

behalf of principal—Principal, when lzable, 


.: Where a suit filed against X and Y is dismissed 
‘against X only and Y 
-Þe deemed to be interested in the 


prefers an appeal, X cannot 
result of the 
for an appeal 
asa respond- 


the Appellat 
‘Oourt is illegal, 107 Ind. Oas. 237 (1), 84 Ind. Gas. 599 


(2) and 133 Ind, Oas. 177 (3), relied on, Purnell v. 
G. W. Ry. Co. (4), Iswardhart Singh v., Sahebzadi 
(5) and 60 Ind, Oas. 255 (6), distinguished, 83 Ind. 
Cas, 438 (7), not followed. 
| Where an agent who was managing a mill for 
and on behalf of the principal has executed a pro- 
missory note on behalf of the Principal, the 
is not liable under the note 
the agent 
of the prin- 


appeal after the period of limitation 


had authority to incur debts on behalf 


oipal, 
` 8. S. A. - against the decree of the 
Assistant District Court, Myitkyina, in 0. A. 


No, 15 of 1938. 
Messrs. Hay and K. C. Sanyal, for the 


Appellants. 


“No. 18 of 1939 and 
~ objection filed'in the Tattér, 


-against Ranglal and Lakhajee’ fi 


. 


Mr. F.S. Doetor, for the Respondents, 
_ Judgment.—In this ‘judgment 1 am 
dealing with Special’ Civil Second, A ppeal 
d Olvil ‘Second: Appeal 
No. 19 of 1939 together with the' cross- 
“Th 286 Appeals 
filed by “Sein Dass 
gla. r'Técove 
of Ks, 1,961-9-6 due on a promissory nole 
dated October 1, 193?, for the principal 
sum of Rg, 1,120 bearing interest at two 
rupees per cent: Der mensem ‘executed by 
Lakhajee-in favour ‘ok Séin’ Dass: / In the 
body of etke promissory note the maker is 


have arisen out of a suit 


Jr 4 04 
. 
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described in these words: “Lakhajee, agent 
for Ranglal,” and the signature reads: 
“Lakhajee for Ranglal.” The allegations in 
the plaint are to the effect that Lakhajea: as 
agent of Ranglal was managing the business 
of “The Irrawaddy-Rice Mill” at Hopin 
belonging to Ranglal; that Lakhhajee, as 
Ranglal's agent and on behalf of Ranglal, 
executed the promissory note in question; 
and that payments amounting altogether to 
Rs. 480 towards: interest had been made. 
While asserting that Lakhajee took ‘the 
loan on’ the promissory note ‘as agent of 
Ranglal for the purpose of Ranglal’s busie 
ness, and that Lakhajee was acting within 
the scope of his authority in doing so, the 
Plaintiff asked for relief against the: two 
defendants in the alternative,” He accor- 


| dingly prayed that a decree be passed 


against Ranglal, or 
liability 
Lakhajee. i 
Lakhajee by his written statement denied 
that he had executed tke promissory note 
for and on behalf of Ranglal. and alleged 
that the words “agent for Ranglal” appear- 
ing in the body of the promissory note 
had been fraudulently inserted without his 
knowledge or consent. He further made 
allegatious to the effect that the mill at 
Hopin belonged to a partnership two part- 
ners of which were one Ramrakha’ and 
Ranglal; that Ramrakha had sent a certain 
number of gunny bags to the mill which 
were subsequently lost; and ‘that on ‘acs 
count of that loss he had to execute the 
promissory note in the case for Rs, 1,120 
which represented the Value of the gunny 
bags. He prayed that the‘suit’ be dismissed. 
The written statement of Ranglal proceeded 
on very similar lines. Ranglal denied the 
agency of Lakhajeé and the latter’s auth- 
ority to borrow money on his behalf or to 
execute a promissory note’ on his behalf. 
He also pleaded’ that the’ suit was barred 
by limitation. ' The evidence tendered on 
behalf of thé plaintiff'is.to’ the effest’ that 
Ramrakha, residing in Rangoon, was one of 
the partners of the business which was 
being carried on at the mill at Hopin, of 
which Ranglal, residing at Mandalay, was 
the partner on.whoge behalf Lakhajee was 
actually managing the business at the mill: 
and that in connection with the work at 
the mill Ramrakha sent a number of gunny 
bags to the mill which were lost after their 
arrival at the mill. Consequently, Ramrakha 
asked Ranglal to make good the loss, to 
which -Ranglal answered- by telling him , 
"go: to thé will and get it from Lakhajee,” 


in the event: of ‘his 
not being proved, against 
-= ; rm NI, yy t 
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Pursuant to this direction of Ranglal, 
` Ramrakha went to Lakhajee and there met, 
atthe Railway Station at Mchnyin, Lakhajee, 
Sein Dass with wrom “Ramrakha had 
monetary acc.unts, and Ramrakha. On 
that occasion Lakhajee made payment on 
behalf of Ranglal of the value of the gunny 
bags by executing the promissory note 
and thereby getting the loan of the 
amount from Sein Dass- which was paid to 
Ramrakha. Ramrakha in turn paid the 
money to Sein Dass to be credited to his 
account. 

Ranglal’s case is one of denial of respon- 
sibility on his part to make good the loss 
of the gunny bags and of authorizing or 
instructing Lakhajee to make good such 
loss on his behalf. Upon the evidence 
tendered by the plaintiff, the trial Court 
came to the conclusion that inasmuch as 
Lakhajee was managing the business at the 
mill on behalf of Ranglal, and the amount 
shown on the promissory note had been 
taken: by Ranglal for a purpcse connected 
with the management of the mill, and jn- 
asmuch as Lakhajee executed the promissory 
note expressly as agent of Ranglal and 
on behalf of Ranglal, Ranglal was liable 
on tte promissory note. The learned 
trial Judge accordingly granted a decree 
for the amount sued for against Ranglal. 
Neither the judgment nor the decree ex- 
pressly dismissed the suit as against 
Lakhajee; but when the trial Court disposed 
of the suit by granting a decree against 
one deferdant alone, it clearly follows that 
it refused to grant a decree against the 
other defendant, and the suit as against the 
other defendant must, therefore, be deemed 
to have been dismissed. The judgment of 
the trial Court was passed on April 30, 1938. 
On June 2, 1984, Ranglal appealed to 
the District Ovurt against the decree that 
was passed against him by the trial Court. 
In his appeal he made Sein Dass, (the 
plaintiff), alone respondent to the appeal. 
The appeal was partly heard on July 15; 
on that day the respondent’s Advocate filed 
a: petition to bring the name of Lakhajee 
on the. record as one of the respondents, 
This application was granted on July 16, 
when any appeal that might be lodged 
would have been barred by limitation. 

Upon the merits, the learned Judge 
of the lower Appellate Court held that, 
although Lakhajee purported to have exe 


ecuted the prcmiesory note for and on behalf’ 


of Ranglal, he had xo authority to do so, 
and judging by the circumstances of the 
case the learned Disirict' Judge disbelieved 
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the story that Ranglal had accepted rege 


_ponsibility and authorized Lakhajee to 


make payment for the gunny bags or execute 
the promissory notein suit. Having come 
to these conclusions, the lower Appellate 
Court set aside the decree of the trial 
Court against Ranglal and passed a decree 
against Lakhajee. The learned District 
Judge, however, made noorder as to the 
costs as between Ranglal and the plaintif, 
Hence Lakhajee has now appealed against 
the decree that has been passed against 
him, Ranglal has appealed against the 
order refusing to grant him costs of the 
proceedings in the Courts below, and Sein 
Dass has filed ercss-objections to the dise 
missal of the suit against Ranglal, Ranglal's 
appeal may be disposed of in a very few 
words. He was successful in the appeal and, 
prima facie, is entitled to his costs in the 
trial Court and in the lower Appellate 
Court. No reason has been advanced to 
deprive him of such costs. Therefore, if 
the cross-objection is not successful, then, 
there must obviously be an order for ccsts 
in his favour for the costs incurred by him 
in the two Courts below, 

As regards the cross-objection, the finde 
ing of the trial Court upon the question of 
agency or authority of Lakhajee to execute 
the promissory note for and on behalf of 
Renglal is vitiated by the absence of any 
evidence to show that Lakhajee had such 
authority. Even assuming that he wag 
managing the mill fcr and on behalf of 
Ranglal, there is nothing to show, in the 
course of hismanagement of the mill, that 
he was entitled to incur debts on behalf 
of his principal. The circumstances 
that led to the execution of the promis» 
sory note by lakhajee do not neces- 
sarily show that for the loss of the gunny 
bags Ranglal was primarily responsible, 
In this connection, it must be pointed out 
that the gunny bags were sent to the mill, 
and it transpires in the course of the 
evidence that the mill was at times in 
charge not only of Lakhajee but also re- 
presentatives of the other partners. If 
any loss takes place atthe mill, the prime 
facie responsibility would be on the parte 
ners in general and noton any particular 
partner. The statement of Ramrakha to 
the effect that when he spoke to Ranglal 
the latter told himto goto Lakhajee and 
get the money from him, does not imply 
that Lakhajee was to make payment in 
discharge of Ranglal’s responsibility, Why, 
if Ranglal was willing. to ackaowledge 
his responsibility, he could -not do so there 
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and then, cannot be explained. Therefore, 
in this connection, the finding of the 
lower Appellate Court must be upheld, 
and in view of that finding, the plain- 
tiff is not entitled to a decree against 
Ranglal, and the lower Appellate Court 
Nh right in dismissing the suit against 
im. 
In support of Lakhajee’s appeal, it has 
been contended that the lower Appellate 


' Court had improperly brought Lakhajee on 


the record as a respondent to the appeal 
before it, and that Likhajee not being a 
respondent to the appeal no decree could 
be made against him. Under O. XLI r. 20, 


_ Civil P. C., where it appears to tbe Court 


that any person who was a Party to tle 
suit in the Court from whose decree tLe 
appeal is- preferred, but who has not been 
made party to tLe appeal, is interested in the 
result of the appeal, the Court may adjourn 
the hearing to a future day to be fixed by 
the Court and direct that such person be 
made arespondent. Under O. XLI, r, 33 
of the Code, the Appellate Court has power 
to pass any decree and make any order 
which ovght to have been passed or made, 
and;this power may be exercised by this 
Court in favour of all or any of the respon- 
dents or parties, although such respondents 
or parties ray not have filed any appeal or 
objections. In Chokalingam Chetty v, 
Seethai Acha (1), a plaintiff having bought 
from an Official Assignee property which 


had belonged tothe insolvent sued to re- 


cover tke property, alleging that the. trans- 
fer by.the insolvent to defendant No. 1 and 


. transfers by defendant No. 1 and other 


ceed. The Appellate Court refused to grant, 


defendants to one another succesgively were 


"all invalid. When the suit was dismissed, 


the plaintiff appealed to the High Oourt 
but. failed to join defendant No. 1 as a 
respondent. When the case was heard, the 
time limit for appealing having elapsed the 
plaintiff applied to join defendant No. 1 in 
whose absence the appeal could not suc- 


the application. Their Lordships of the 
Privy Council, affirming the decision of the 
High Oourt in Chokalingam Chetty vw. 


Seethai Acha (2), held that as defendant ` 


No. 1 held a decree against which an appeal 
was barred so far as he was -concerned, ha 


- was not interested in the result of the appeal 


o 6 R 29; 107 Ind. Oas. 237; A I R.1927 P O 252; 
551 A7; 40 W N1231; 27 LW 1; 54ML J 88; 
(1828) M W N0; 47C L J 136; 32 OW N 281; 1 


. L T 40 Rang. 18; 30 Bom. L R 220; 26A LJ 371 
P. 0). s 
i D3 R 541; 84 Ind°Cas, 522; A IR 1925 Rang. 
Z 108, . ki ‘ . 
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within the meaning of O. XLI, r. 20; and 
assuming that under O XLI, r. 33, the Ap- 


‘pellate Court could'add a defendant as res- 


pondent for the purpose of making a decree 
against him, no sufficient ground had been 
shown for interfering with the refusal to 
doso. In delivering the judgment of the 
Privy Council, Sir John Wallis observed 
(p. 36*, : : 
“ g to the plaintiff's failure to 


make these defendants respondents No. 4 within the 
time limited for filing an appeal, these appeals, so 
far as they are concerned, are prima facie barred 
by limitation, and they are entitled to hold the 
decrees in their favour, which, as pointed out by 
their Lordships in a very recent case, is a substan- - 
tive right of a very valuable kind of which they 
should not lightly be deprived.” 

Further his Lordship enunciated the rule 
contained in O. XLI, y. 20, in these words 
(p. 374) : 

“That rule empowers the Oourt to make such 
party a respondent when it appears to the Court 
that ‘he is interested in the result of the appeal’ 
Giving these words their natural meaning—and 
they cannot be disregarded—it seems impossible to 
say that in this case the defendants against whom 
these suits have been diemissed, and as agsinst 
whom the right of appeal has become barred, are 
interested in the result of the appeal filed by the 
plaintiff against the other defendants. lt was for 
the plaintiff-appellant, who appleid to the - Court 
to exercise its powers under this rule, to show 
what was the nature of their interest and this he 
has failed to do.” 

The principles thus enunciated were 
applied in acase whichis very similar to 
the case before me, Saktiprisanna Batta- 
charya v. Nalinirunjan Bhattacharya (3). 


In that case the trial Court having dismissed 


-a suit against one defendant-and decreed it 


against the other, and afterwards the latter 
defendant alone appealed against the decree“ 
passed against him without making the 
former defendant-respondent, it was held 
that the former defendant was not a party 
‘interested in the result of the appeal.” 
The learned Judges held that the discree 
tionary power of the Court under O. XLI, 
rr. 20 and 33 of the Code, however ample _ 
it may be, cannot be used to the detriment 
or prejudice of the person ‘against whom e 
the suit has been dismissed by the trial 
Court and against whom no appeal had 
been preferred. before the lower Appellate 
Court. The learned Advocate for Sein Dass 
contends that the ruling of their Lordships 
of the Privy Oouncil in Chokalingiam Chetty 
v. Seetha Acha (1), cannot be applied to a 
case like this, because the power of the Court 
under O. XLI, r. 20 can be exercised by the 


(3) 58 0923; 133 Ind. Oas. 177; AIR 1931 Cal 
738; Ind, Rul. (1931) Oal. 641. 
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Court in any case which it considers fit. 
' Purnell v.G. W. Ry.. Co. (4), Iswardhari 
Singh v, Sahebzadi (5), Neelamanit Patnaik 
V. Sukaduva Behara (6); and Kanji Mal v. 
Durga Prasad (7), have been relied on to 
show that in analogous circumstances the 
Appellate Oourts have power to grant a 
decree against defendant against whom the 
suit had been dismissed. The first of these 
decisions was by the Court of Appeal upon 
a’ point arising under O. LVIII, rr. 3 and 5 
of the Rules ofthe Supreme Court. It is 
not known whether at the time when the 
new respondent was brought before the 
Court, an appeal against him would have 
been time barred or not.’ 

The second and third cases appear to be 
those in which the respondents against 
whom decrees were made under O. XLI, 
T, 33 were before the Court from the time 
when the appeal was filed: while in the 
fourth case, which is very much nearer the 
present one, the decision was based merely 
upon the authority in Neelamani Patnaik v. 
Sukaduva Behara (6), which as I have point- 
‘ed out above, is distinguishable from the 
present case a8 mentioned above, Upon 
the balance of these authorities, I have come 
to the conclusion that the joinder of Lakhajee 
as a respondent to tne appeal in the lower 
Appellate Court was not permitted by law: 
he could not be deemed to be interested in 
the result of appeal at the time when he 
was brought on the record. as the timeslimit. 
for an appeal against bim had by then 
expired. The decree passed against him, 
therefore, cannot be maintained, and it must 
be set aside. In the result the appeal of 
Lakhajee is allowed and it is ordered that 
the decree passed against him by the lower 
Appellate Court be set aside: the plaintiff, 
Sein Dass, to pay the appellant's costs in the 
lower Appellate Court and in this Court. 
The appeal of Ranglal is allowed by order- 
ing the plaiatiff Sein Dass, to pay Ranglal's 
costs in the trial Court and in the lower 
Appellate Court, and also his costs in this 
appesl. The erosseobjection is dismissed 
Without costs, 


8. - Appeals allowed, 


- 


{Ð (816) 1Q B D 636; 45 LJ QB 687; 24 WR 
7 


| 35 O 536; 120 W N 720. 
6) 43 M B03; 60 Ind. Cas. 255; AI R1920 Mad, 
742; 12 L W 269. 

(7)47 A 597; P8 Ind. Cas, 438; A I R 1995 All, 
555; 23 A L d 501, 
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BOMBAY HIGH COURT 
Second Appeal No. 563 of 1937 
September 27, 1939 


i DIvaATIA, J. 
TRIKAMBHAI JIBHAI—PLAINTIFE Ne. 5 


— APPELLANT 
rsusg 


ve 
FULABHAI KALIDAS AND 0TERRS— 
DEFAN DANTS— RBEAPONDENTS 

Hindu Law~Will—Oonstruction—Will held did 
not create T as absolute owner and the will wag 
tnvalid— Estate cannot remain in abeyance. 

After giving some legacies to his relationa a 
Hindu, by a will . provided that one T “should 
manage my property after my lifetime in the same 
manner in which [am at present managing my prop- 
erty as owner,” and that in doing go he should 
proceed after taking the joint consent of cartain 
persons named therein. Then followed the material 
portion of the will “aftar my death the said T 
should make whatever arrangements—whatevar 
dharmada—that arato be made of my properties 
with the advice of the said four persons" : 

Held, that reading the material partof the will 
as a whole, the testator did not intend to maka? 
an absolute owner, The words “as owner” qualified 
the vahivat made by the testator himself and not 
the vahivat of T: 

Held, also that the testator did not create any 
power of appointment as known to English Law. 

he will read as a whole clearly pointed to the 


. intention to create a trust and T" was appointed a 


trustes under the will to manage the property with 
the consent of other persons and devote the income 
For the purpose of dkarmada, 

Held, further that the bequest for the purpose of 
dharmada being vague was invalid, and, therefore, 
the property fell on those persons who would be 
the heirs of the testator if he had died intestate. 
Runchordas Vandrawandas v, Parvatibai (3) ond 
176 Ind. Cas. 962 (4), relied on. 

Under the Hindu Lawa Hindu cannot devise his 
property in sucha manner that the estate might 
Temain in abeyance for any time, 

8. A. against a decision of the Assistant 
Judge at Broach, in Appeal No. 35 of 1935, 


Messrs, A, G. Desai and I. B. Patel, for 
the Appellant. 

Messrs, G. N. Thakor and B., G. Thakor, 
for Respondents Nos: } and 3 to 7, 


Judgment. — The point to be decided 
in this appeal turns upon the construction 
of a will made bya Hindu by which, after 
giving some legacies to his relations, he 
stated that one Trikambhai, who was 
plaintiff No. 5 in the trial Court and is ¢he 
appellant in this Oourt, “should manage 
my property after my lifetime in the 
same manner in which I am at present 
managing my property as owner,” and 
that in doing so he should proceed after 
taking the joint consent of certain persons 
named therein. Then follows the material 


“after my death the said Trikambhai should maga 
whatever arrangementse—whatever dharmada—thrs 
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are to be made of ay. properties with the advice of 


~ 


be 


name entered ` 
along with the oher as trustees of the 
property. Subsequently however, the defen- 
dants, who are the agnates the testator 
and their purchasers, ~took possession of 
the property from the appellant. There- 
after the, appellant purported to -sell .it to 
plaintiffs Nos. 1 to 4 but that seems to bea 
paper transaction in so far as the appellant 
had no physical possession with him. Tne 
suit was filed by the plaintiffs for posses- 


-r-t 


was 

made i absolate pase of the property 
and had power to. dispose of ii as he liked. 
The defendants contended that he was 
not the owner, that the will - was inyalid 
and the property came to them as if the 
testator had died intestate, The material 
issties framed in the suit were whether 
under the will the appellant was made 
the full owner of the estate or was merely 
a trustee for applying the property to 
dharmada, whether the will was illegal and 
void, and if 80, whether the defendants 
were entitled to inherit tha estate. 

With regard to the contention that 
plaintiff No. 5 hid become the absolute 
owner of the property, the trial Oourt held 
that’ he had not becone such owner under 
the will nor had a valid: trust been created 
because the object of the trust was en- 
tirely indefinite, the word dkarmada bein 
a vague and indefinite term, but it ssems to 
have accepted the argument urged on be- 
half of the plaintiffs that the testator's 
intention .was to give plaintiff No. 5 the 
right to the ultimate disposal of the prop- 


erty on the basis that he had. been given 


_ objects for dharmada, 


` dańts a 
“the learned Appellate ` Judge agreed With- 
the trial Court on fhe first point, viz., that 


*@ 


the power of ‘appointment fo nominate the 
that he was en- 
titled during his lifetime to nominate those 
objects, and that the defendants therefore 
bad no right to the property. For this 
Conclusion thè trial Court relied up:n the 


Gases in Jarerbai ` V. Kablibai (1) and Bai 


lotivahų v. Bai Mamubai (9). “The defen- 
paled against that decree and 


plaintiff No. 5 was not made the absolute 
owner of the property under the will, but 
he | differed from that Oourt on the second 
point and-held that no valid and legal 
(1) 16-B 
(2): 21. B. 55, MI A 93; 7 Sar, ewe OX 
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disposition of the property had been made 


by the testator in his will in favour of - 


plaintiff No. 5,and the will- being invalid, 
the property went to the defendants on 
intestacy, and the plaintiff therefore was 
not entitled to its possession, 

Now, jn this appeal two points have been 
urged on behalf of the appellant, The first 
is that under the will the appellant had 
been made the absolute owner of the 
property. entirely agree with both the 
lower OCourts,. that the appellant is not 
made the absolute owner. Mr, Desai, 
who appears on -behalf of the appellant, 
urges that the words "as owner’ are to be 
read not only with reference to the vahivat 
of the testator but also as applyingto the 
vahivat of the appellant, and that the 
testator intended therefere to give him all 
the rights of an owner, and having done 
that, the subsequent restrictions placed 
on his management and pogssssion are Void 
with the result that the property is taken 
by him absolutely. I think however that 
reading the material part of the will asa 
whole, the testator did not intend to make 
the appellant an , absolute owner. The 
words “as owner” qualify the vahivat 
made by the testator bimself and not the 
vahivat of the appellant. If it had been 
his intention to makethe appellant an 
absolute owner, he would not have used 
the words that the appellant was to have 
the management but he would, have been 
made the owner or the malik of the pro- 
perty. No such words are used and the 
subsequent restrictions tothe effect that 
he should manage the property in consul- 
tation with several persons and that 
management wasto be for the purpose 
of devoting the property to religious 
objects tend to confirm the view that the 
intention was thatthe appellant was not 
meant tobe the absolute owner, [It is only 
when there isa clear intention on the part 
of the testator by usaof the word malik 
or the words “with absolute’ rights,” that 
one.can inferan absolute devise, and 
it is only in such a case that subsequent 
restrictive words would not cut down the 
absolute nature. of the bequest. But 
here no.such words have been used, so 
that. the. question of restri¢tion does “Rot 
arise. 

Mr. Desai has, however, urged an A 
ate argument on the second ‘point: and that 


ig that the testator has given a power 


of appointment in favour of the appellant 
and under that power, he is ‘entitled, if 
he wishes to nominate the objects of ° 
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Gharity and such power is valid under 
‘thé Hindu Law. Hè _ principally 
upon the decision of their Lordships of 
the Privy Councilin Bat Motivahu v. Bai 
Mamubi (2) but that decision does not 
apply to the facts of the present case. In 
that. case a Hindu testator devised his 
imimovable property upon trust for the 
maintenance of his widow and his daughter 
and her children, and it was further pro- 
vided that if there were no children born 
to his daughter, the propérty Should devolve 


upon those whom the daughter might 
nominate by making her will. In other 
words, a life etate was given to the 


daughter, and it was provided further that 
if she hadno issue, she was entitled to 
make-a will and nominate the persons 
to whom the property was to go. It was 
contended in that case that such a power 
could not be exercised by a Hindu but 
their Lordships said that the power. was 
not unknown fo the Hindu Law and did nct 
conflict with any principles of that law, 
By way of analogy they referred to the 
English Law cf powers, avd that analogy 
was mainly with reference to the argument 
urged before the Board, They however 
make it clear that- whilst saying that a 
Hindu testator had such a power, in théir 
opinion the English Law- of powers is not 
fit to be applied generally to Hindu wille, 
Now, this decision is to be considered ` on 
the. particular facts of that case. It is clear 
thatthe daughter was given a life estate 
and therefore the estate did not remain 
in abeyance, It is wellknown that under 
the Hindu Lawa Hinducannot devise his 
property in sucha manner thatthe estate 
might remain in abeyance for any time, 
But the facts of the present case are 
differént, The appellant is not given any 
life éstate in the property. He has no 
personal right tothe property during his 
life time. 
between the present case and the Privy 
Oouncil case, 

In all the cases cited before me by Mr. 
Dezai where the question of power of 
appointment is concerned, there was an 
intermediate life estate, thatis to say the 
propérty was in possession of some person 
who was given the right to hold it by the 
donor. But the appellant is notgiven a 
similar right with the result that if Mr. 
Desai's argument is to bè accepted, the 
estate wonld remain in abeyance during 
hiš- life time: But that is not the only 


groundyin my-opinion;. for holding that the 
appellant has'no- right to! . the: property.: © 
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relies. 


That is a material difference. 
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I cannot read the will of this Hindu 
testator as creating any power of appoint- 
mentas known to English Law. I may 
say further that I donot know of any case, 
and Mr. Desai hai not been able to cite any, 
if which in the case of Hindus a power 
of appointment has béei given to a person 
under a will without any right to hold 
thé property in possession during hia life 
time; and Ido not think that under the 
Hindu Law there can: be a power of ape 
Pointment to nominate a person as his 
heir without the person to whom the 
powér is-given being made a life tenant. 
Under the principle laid down by the Privy 
Council in Bai Motivahu v, Bat Mamubai 
(2) the person who is nominated as the 
owner ofthe property under the will by 
the appointee is to be regarded as the 
eir of the original testator and not of the 
person holding a life estate who has 
made the will. Therefcre, it necessarily 
follows that the estate belongs to the 
testator during the intermediate period, 
and if the appellant is regarded as having 
been merely given tke pcwer of appointe 
ment without anything more, the result 
would be that he may or may not exercise 
his power of appointment in which case the 
destination of the property would be left 
in the air. 

Mr. Desai contends however that if he 
does not exercise the. power during his 
lifetime the property will go to the testator’s 
heirs. But that’ is not the real point. The 
question’ is what rights have been given 


tothe appellant under.the will. It is only 


if heis given. the power of. appointment, 
thén that result might follow; but if no 
power as known in the English Law is 
given to him, it is clear that he’ must hold 
the property as atrustee forthe object in 
the will. The will read asa whele clearly 
poiiits to the intention to create a trast and 
the appellant is appointed a trustee under 
the will. to manage the property with 
the consent of other persons and devote 
thé income for the purpose of dharmada, 
Ike question then arises whether such, 
a-bequest is valid underthe Hindu Law. 
The leading case on this pointis Runchore 
das Vandrawandas v. Parvatibai (3) where 
it has been held that a bequest for dharam 
is vague‘and indefinite and is void under 
the Hindu Law. Our Court has since then 
consistently held that such a bequest is 
invalid and.the latest case on that point ig 


(3 83 B 725; 261A 71; 1 Bom. LR 60797 Sar, 543 ° 
0 + . j . | 
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Dahyabhaiv.Chamanial (4). The learned 
Judge of the Appellate Court has, relying 
On these decisions, held that the bequest 
for the purpose of dharmadais invalid, and 
I think he was clearly 1ight on the authori- 
ties of our Court. 
a definite one, the will would have been 
valid and the appellant would have to mane 
age the property as trustee for that object. 
But if it is invalid, as it isin the present; 


case, the whole disposition is vitiated with: 


the result thatthe property falls on those 
persons who would be the heirs of the 
testator ifhe had died intestate. I think 
therefore the decree of the lower Appellate 
Court should be confirmed and the appeal 
dismissed with costs. 


D. < Appeal dismissed. 


(4) 40 Bom.L R: 418; 176 Ind, Cas, 962; AI R 
1938 Bom, 341; 11 R B 57. 


ALLAHABAD HIGH COURT 
Civil Revision No. 463 of 1937 
November 30, 1939 
BENNET AND VERMA, JJ. 
PANNA LAL—Dxg0REE*HOLDER— 
APPLIOANT 
versus 
COLLECTOR or MEERUT AND 0THERS— 
J UDGMENT*DEBTORS—OpposIT2 PARTI 
Co-operative Societies Act (II of 1912), ss. 19, 43— 
S.19, applicability of — Rules unders. 43 by U. P. 
Government — R. 137 (i), interpretation — Whether 
invests debt due to Co-operative Bank with character 
of land revenue dueto Crown—Claim by bank of 
substantive right of priority. 
Where the money is due to the Distrist Co-opera- 
tive Bank from a Uo-operative Society on account of 


loans having been advanced by the former to the’ 


latter s. 19, Co-operative Society Act has no applica- 
tion. = 

All that r. 137 (J) framed by U. P. Govt. under 
B, 43, Co-operative Societies Act lays down is that the 
Collector can adopt the same methods for the realisa- 
tion of the money as he can adopt for the recovery of an 
arrear of revenue ; in other words, that he can adopt 


such of the processes laid down in s. 146, U. P, Land . 


Revenue Act, as may be applicable, But this does 
not invest the debt due to the District Co-operative 
Bank with the character of land revenue dus to the 
Orown. Jt merely provides a summary procedure for 
the reslisation of the money. The method or proce- 
dure which can be adopted for the recovery of the 
money is one thing, and the substantive right of 
priority is another. 

©. R. against an order of the Munsif, 
Meerut, dated July- 26, 1937 and September 
30, 1937, ° = 

Mr. S. Be L. Gaur, forthe Applicant. 
e Mr. Shiva Prasad Sjnha, for the Opposite 
Party. 5 


| BANNA LAL v. COLLHOTOR OF MRERUT (ALL, 


Ifthe object had been- 
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Verma, J.—The applicant, Panna Lal, 
had a decree for money against Hansa and ' 
Faqira. He executed that decree in the 
Oourt of Munsif of Meerut and prayed -for 
attachment and sale of certain crops belong- 
ing to Hansa and Fagira. The attachment 
was made on March 16, 1937 and the sale- 
took place on April 8, 1937. Panna Lal: set 
off the sale price against the amount due 
under his decree and filed a receipt in 
Court stating that his decree had been ‘dis- 
charged. On May 28, 1937, a letter was ree 
ceived by the learned Munsif from. the 
Collector requesting that Panna Lal should 
be called upon. to pay the amount for which 
he had purchased the crops of Hansa and 
Fagira tothe Collector.. It transpired that 
Hansa and Faqira were members of. the- 
Murlipur Ooroperative Society, that the 
District Co-operative Bank of Meerut had 
advanced loans to the Murlipur Co-operae: 
tive Society and had obtained an award 
against the Murlipur Co-operative Society 
in respect of those advances. The-award 
provided that every member ofthe Murli» 
pur Co-operative Society would be -liable 
for the debt that was due from -the Murli- 
pur Co-operative Society to the District 
Co-operative Bank of Meerut. It further 
transpired that uoderr, 137 (1) of the Coe 
operative Societies Rules a requisition had 
been sent to the Collector for the recovery 
ofthe amounts due tothe District O.eopee 
rative Bank under the award. The sub-rule 
provides that on receipt of such a requisition 
the Collector can recover the money as if 
it were an arrear of land revenue. Having 
received this requisition, the Collector pro» 
ceeded against Hansa and Fagira on the 
ground that they, as members of the Murli- 
pur Oo-operative Society were liable for the 
debt due to the Disirict Co-operative Bank 
from the Murlipur Co-operative Society, 
and purported to make an attachment on 
April 2, 1937, of those very crops which 
had already been attached by the -Oivil 
Court in execution of Panna Lal's decree. 
It was because of the receiptof the requie 
sition and because of the attachment that 
he had purported to make on April 2, 1937, 
that the Collector sent the letter mentioned - 
above, to the Civil Court on May 20, 1937, 
The learned Munsif has ina short order 
held that the District Co-operative Bank is | 


entitled to priority over Panna Lal and has | 


directed Panna Lal to refund the sale proe 
ceeds. Itis against this order that this . 


- petition in revision is directed.. It seems | 


to. us that the order of the learned Munsif. 
is unsustainable, Learned Counsel appear - 
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ing for the respondent has referred to s. 19, 

‘Co-operative Societies Act (No IL of 1912). 
But that section in our opinion, has no 
application to-the facts of the present case. 
The section lays down that, subject to cere 
tain prior claims, 

“a registered Society shall be entitled to priority 
to other creditors to enforce any outstanding dee 
mand due to the Society from a member or past mem- 
ber, (a) in respect of the supply of seed or manure 
or of the loan of money for the purchase of seed or 
Manure ~... ; (b) in respect of the supply of cattle, 
fodder for cattle, agricultural or industrial imple- 
ments or machinery, or raw materials for manufac- 
ture or of the loan of money for the purchase of any 
of the foregoing things.”- 

Now, firstly, in the case before us there 
is no outstanding demand due toa Society 
from a member.cr. past member, This is a 
case which is concerned with money being 
due to the District Oo-operative Bank from 
the Murlipur Co-operative Society on ace 
count of loans having been advanced by the 
former to the latter.. Secondly, the condi- 
tions Jaid down in cls. (a) and (b) of the 
section are not present, No such allegation 
was made in the Court below and there is 


absolutely no evidence on tha point. Bece. 


tion 16, therefore, cannot apply. The next 
argument advanced is that as the Oollector 
is required to recover the money due to the 
District Co-operative Bank, under the award 
as if it were an arrear of land revenue, the 


District Co-operative Bank is entitled to. 


priority over Panna Lal and is entitled to 
get an order from the Civil Court calling 
upon Panna Lal to pay back the money 
which he has realised by sale of the crops. 
In our opinion, this argument too is without 
force, All that r, 137 (1), Jaysdown is that 
the Collector can. adopt the same methods 
for the realisation of the money as he can 
adopt for the recovery of an arrear of reves 
nue ; in other words, that he can adopt such 


of the processes laid down in s. 146, U, P. - 


Land Revenue Act, a8 may be applicable. 
In our opinion, this does not invest the 
debt due to the District Co-operative Bank 
with the character of land revenue due to 
the Crown. It merely provides a summary 
procedure for the realisation of the money. 
The method or procedure which can be 
adopted for the recovery of-the money is 
one thing, and the substantive right of 
priority 18 another. Learned Counsel appear- 
ing for the respondent next cited s. 233 im) 
U.P. Land Revenue Act. The relevant 
portion of that section runs thus : 

“No person shall institute any suit or other pro- 
ceeding in the Civil Courts with respect to ..claims 
connected with, or arising out of...... any process 


enforced......on account of any sum which is .,rea- 
lisable as revenue.” NUN 
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Panna Lal, however, has not instituted 
any suit or other proceeding in the Civil 
Court. He has not done anything which can 
te said to come within the bar laid down 
in the section. In our opinion, this section 
has no application whatsoever to the facts 
of the case before us. The last argument 
advanced on bebalf of the respondent is 
that the District Co-operative Bank is entitl- 
ed to rateable distribution and that the 
Collector must be taken to have asked for 
rateable distribution by his letter of May 
2%, 1937 and reference is made to s. 73, Civil 
P. C. We cannot accept this argument. 
None of the conditions laid down in 5, 73, 
Civil P. O., is piesent in this case, No 
assets were held by the Court below. No 
application had been made to that Oourt for 
the execution of a decree either by the 
District Co-operative Bank or by the Cole 
lector. This argument also therefore fails. 
For the reasons given above we allow this 
petition in revision and sat aside the order 
of the learned Munsif dated July 26, 1937, 
The applicant, Panna Lal, will have his 
costs throughout. 

D... Petition allowed. 


OUDH CHIEF COURT 
Criminal Revision No, 117 of 1939 
April 12, 1940 

Tuomas, O. J., AND YORKE, J. 
SHEO SHANKAR AND otargrs— 
- ÅPPLIOANT 


l versus 
EMPEROR tagovues GAJODHAR 
CoMPLAINANT—OPposITS PARTY, 

Penal Code (Act XLV of 1860), s. 295—Ahir wearing 
sacred thread after due ceremony — Brahmins breake 
ing it away—Case, tf comes under s. 295, 

In popular estimation Ahirs are not regarded as 
anything higher than Sudras. Dalip v. Ganpat (1) 


' and 54 Ind, Oas. 294 (2), relied on. 


If Ahire are Sudras and therefore not entitl- 
ed to wear the sacred thread, it cannot be said 
that wearing the sacred thread is a part of their 
religion and therefore the damaging or destroy- 
ing of a thread, worn by them in assertion of a 
mere claim to higher rank, by Brahmins who are 
entitled to wear such thread cannot be an insul 
to their religion, norcanan Ahir be supposed likely 
to regard such „an act as an insult to his religion, 
But even supposing for the sake of ‘argument that 
Ahirs are entitled to wear the sacred thread the 
Brahmins by breaking the sacred thread or thread 
regarded as sacred by the Ahir do not bring themselves 
within the scope of s. 295 of the I. P. GQ Itis clear 
that the accused cannot by any means be supposed to 
have the intention of insulting the religion of the 
Ahir. Though it ia conceivable that if a uham- 
madan or a Ohristianor- an atheist tore offéhe sacred 
thread which was being worn by a Hindu entitled te 
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oF evén ¢ldiminz to be entitled 'to wear it’ and the 
assailant at the same time indicated disrespect for 
the thread, such a person might be conceived to know 
that the person whose thread was so treated would 
be-likely to consider it. an insult to his religion. 


But where persons observing the same religion break | 


thé: thread of someone whom they regarded as an 
upstart wearing something which he was not entitled 


to, wear, neither the victim of assault would be likely - 


to, consider that act an insult to his religion nor the 
asshilants could be considered to have the knowledge 
that he was likely so'to do, In such a case the convic- 
tion of thé Brahmin assailménts under s, 295, I, P, C. 
cannot be sustained. 


: Or. R. of the order of the Sessions Judge 
of Unao; dated August 24,1939. .. 


Mr. B. N, Mulla, for the Applicant. 


Mr. G. P. Shukla, for the Opposite Party. 


Mr. H. K. Ghosh, The Assistant Governs 
ment Advocate, for the Crown, 


‘dJudgment.—This is an application in 
Trevision against the order of the Sessions 
Judge of Unao dismissing the appeal of the 
applicants who- had been convicted by a 
Special Magistrate of Unao of offences 
under s. 295-A and 323 cf the I. P. O. and 
sentenced each to pay a fine of Rs. 20 under 
the former section and Rs. 5 under the 
latter, with six weeks’ rigorous imprison- 
ment in default of payment of the fines. 


Tne learned Magistrate had also acquitted ' 


nine other persons charged with the same 
offences. 

The prosecution story was quite simple. 
The complainant Gajodhar isan Ahir, but 
presumably in pursuance of the ambition 
frequently seen in these modern times to 
obtain a social and religious ranking higher 
than that which has been traditional for 
his caste, he has'takemto thè wearing of a 
sicred thread of janeo, and'ibissaid that he 
got himself invested with this thread, ili a 
religious- ceremony conducted by one 
Brahman and several Ahirs. The members 

_of the opposite party and specifically the 
apron arè Brahmans of village Khar: 
alli, the same Village of which Gajodhar is 
a resident, Tnese persons take exception 
to- the wearing of ajaneo by the complaie 
nant because they regard him as a Sudra 
and not entitled to wear it. It is said that 
on the August 3,1938, cattle worship was 
being performed in Kudrauli and the 
complainant came near the place where’ it 
was béing performed. For the defence it 
was; said that exception was taken to 
Gajodhar participating in this as the had 
not paid ady subscription; and he was. told 


at 


eto BO away: The. prosecution case on the 


otber:hand was that the’ accused took. this. 
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opportunity of attacking’ thé complainant. 
and ‘as it were taking: him down a peg.” 
They purstied him, beat himewith kicks and! | 
fists, and broke the janeo which he was. 
wearing. The coniplainant alleged that 
tte applicants broke his , janeo_ with 
eyy agi oL oiir a ot pa T fit sd ict Geog she 
itch to wound’ his, religious, ‘susceptibilic. 
tiés because.he was. an, Ahir. and. so ihe- 
accused had taker exception to his wearing 
®, mae a aes fu -= tn mae tench lt, r 
janeo.’ -The ledrned Special Mugistrate. 
who tried the case accepted the’ conterition® - 
of the complainant that the act of the accus-.. 
ed. persons injuréd the religious susceptibi- . 
lities of the complainant and convicted the 
applicants under s. 295-A. a 


In filing their appeal to the Sessions Judge - 
the applicants spoke of*their conviction as. 
one under s. 295,and it was while treating: 
the conviction as one unders 295, that the 
learned Sessions Judge dismissed the 
appeal. He took the view that janeo is 
certainly an object which is held sacred 
and to which a religious sanctity is attached 


by Hindus” He went on to say, 

“It is evident from the evidence that Gajodhar 
had taken to the wearing of the janeo with religious 
ideas and after he had observed the day, he started 
wearing with an actual ceremony for it, as is stated 
by him. It is thus evident that the breaking ofthe 
janeo would certainly have wounded his religious . 
feelings. In my opinion s. £95 covers the case ofthe | 
destruction of a janeo also which is undoubtedly an. 
object held sacred by the Hindus generally.” 


The first question is whether s. 295-A or 
230 was applicable, if either. We, are 
inclined to thiak in view of the wording - 
of the judgment of the learned Magistrate 
that he had mixed up the two section. 
Section 295-A provides that: 4 

“Whoever, with deliberate and malicious intention 
of outraging the religious feelinga of any class of his ~ 
Majesty's subjects, by words, either spoken or writ- 
ten, or by visible representations, insults or atte- 
mpts to insult the religion or the religious beliefs. 
of that Glass, shall be punished with imprisonment 
etc,” 

No stress has been laid on the words 
used by the accused in this case and it 
seems tous clear that this is no case in 
which either by the words used or by 
visible representations (such as caricatures 
or the like) the accused insulted the religion 
or the religious beliefs of the complainant. 
It might have been possible for someone 
ho.ding a different religion or holding no 
religion at all to speak slightingly of the 
janeo with reference to its religious signifi- `’ 
cance, in the sense ofits being a practice. 
obsérved as part of their religion by mem- 
bers of the twics-bora classes of the Hindus, - 
but this is not. what has been alleged ia the ~~ 
present case. 


r 
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The question considered by the learned 
Sessions Judge and that to which in a 
arguments before us serious consideration 
has been devoted is whether in the present 
case s. 295 is properly applicable. By that 
section: . 

“Whoever destroys, damagesor defiles seasan ADY 
object held sacred by any class of persons with the 
intention of thereby insulting the religion ot any 
Class of perscns or with the knowledge that any 
Classof persons is likely to consider such destruction, 
damage or defilement as an insult to their religion, 
shall be punished with imprisonment ete," 


A point which has not been discussed 
before us is whether even if the religious 
susceptibilites of the complainant himself 
were actually injured by the act of the 
accused, their act could fall within the 
Scope of s, 295 unless it could be further 
held that it was an act committed with the 
intention of insulting the religion of a class 
of persons or with the knowledge that a 
Class of persons would be likely to consider 
it an insult to their religion. We have 
grave doubts whether s. 299 is really appli- 
cable at all to the present case in which not 
even an attempt has been made to show that 
the act could be an insult to the religion of 
a class of persons or had been done with 
the knowledge that a class as distinct from 
a particular individual would be likely 
to consider it an insult to their religion. 

On the question whether the act of the 
applicants could amount to an insult to the 
religion of the complainant Gajodhar we 
have listened first to some considerable 
amount of argumenton the question whee 
ther Akirs are or are not udras, The 
preponderance of opinion is strongly in 
favour of the view that they are Sudras 
and do not belong to tne twice born classes. 
Reference has been made to Sherring’s 
-Hindu ‘Tribes and Castes (as represented in 
-Benares), Chapter Xl of this book deals 
with castes of herdsmen, shepherds, ete. 
It appears that the word Ahir is contract- 
ed from the word Abhira and it is said 
that if this be the easte referred to 
by Manu in his lastitutes, it follows that the 
Ahir is three-fourths a Brahman and one 
fourth a Vaisya, On p. 334 the author says 
“Commonly, the Ahirs are regarded as 
Sudras.” He goes on to mention, however, 
that “inthe Bhagwat Purana Nand Ahir is 
spoken of asa Vaisya.” 

Reference has .been made to Bhatta» 
charjee’s Hindu Castes and Sects published 
In 196. lhis book after dealing with 
Brahmans of Northern and Southern India, 
Semi-Brahmanical. castes, degraded Brah- 
mans, the Military castes, the Scientific 
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castes and the Mercantile castes, comes at 
Part XI to the Artisan castes, generally 
recognised as clean Sudras, In Part XII 
he deals with Manufacturing and Artisan 
castes that are regarded as unclean Sudras, 
Thereafter he comes to the clean agricul- 
tural castes, and after them to the cowherds 
and shepherds. It is clear that in this 
Glassification the cowherds and shepherds 
are reckoned among Sudras. At p, 291 
Mr. Bhattacharjee classes the Ahira some- 
what low. At p. 297 be remarks: “The 
Rajputs generally repudiate all connections 
with the Ahirs though it seems Very pro» 
bable that the Yadu Bansi Kesatriyas were 
originally Ahirs.” 

Reference has also been made to Steele 


‘on the Laws and customs of Hindu castes, 


This writer says on p. 100 that Kunbis are 
descended from the pure Sudras of the 
book and on p. 105 that Ahirs are classed 
lower “in estimation” than Kunbis (Kurmis) 
On p. 23 this author gives an account of 
the 16 ceremonial observances or sanskars 
of the Hindus, and he notes that Nos. 12, 
13 and 14 of which No. 12 isthe wearing 
of the jameo or sacred thread, are not pere 
mitted to Sudras. It is, we think, quite 
evident that in popular estimation Ahirs are 
not in this part of the world regarded 
as anything higher than Sudras. On the 
other hand it is very commonly observable 
in these times, particularly whenever a 
a census is in progress or is about to be 
undertaken, that many castes not commonly 
regarded as belonging to the twice born 
clasaes make efforts to claim that they are 
members of those classes and to get 
themselves recorded under some partie 
cular head or subecaste of one of the 
twice born classes. We are clear in our 
minds that the complainant Gajodhar has 
adopted the wearing of the janeo in 


‘pursuance of this very commonly held 


ambition, and that he is not in the ordinary 
estimation of the Hindu world a person 
entitled to the wearing of the janeo and 
for whom the wearing of the janeo is part 
of his ceremonial observances under toe 
Hindu religion Two cases have been quoted 
to usin this connection. In Dalip Y. Qanpi 
(I. L. R. 8 All, 387) (1), the judgment 
begins as follows : : 


‘Tis appeal raises a question as to the 
rights of inheritance of illegitimate sons of 
Sudras, the parties in this case being A hirs,” 
that is to say it was conceded in this case 
that Ahirs were Sydras. . 


(1)8 A 38% o 
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Inacase of the Nagpur Judicial Oom- 
missioner’s Court Domar Singh v. Hirondi- 
bai (54 Ind. Oas. 294) (2), it was held that 
“Ahirs, whether of the Nandvansi or any 
other sub-caste, are Sudras.”’ 

It appears to us clear that if Ahirs are 
Sudras and therefore not entitled to wear. 


the sacred thread, it cannot be said that. 


wearing the sacred thread is a part of their 
religion and therefore the damaging or 
destroying of a thread, worn by them in 
assertion of a mere claim to higher rank 
could not be an insult to- their religion, nor 
could an Ahir be supposed likely to regard 
such an act as an insult to his religion. But 
even supposing for the sake of argument 
that Ahirs are entitled to wear the sacred 
thread we do not think that the applicants 
by breaking the sacred thread or thread 
regarded as sacred by the complainant 
brought themselves within the scope of 
s. 295 of the I. P. O. In our opinion 
it is clear that the accused could not by 
any means be supposed to have had the 
intention of insulting the religion of the 
complainant. Although of different castes 
the parties are all persons holding the same 
religion, The act of the applicants was 
intended rather to teach the complainant 
not to be presumtuous and pretend himself 
to be something that he was not. The 
question then is whether it could be said 
that they had the knowledge that the com- 
plainant would be likely to consider the 
destruction, damage or defilement by them 
of the thread which he was wearing as an 
insult to his religion. We think ıt ‘con 
ceivable that if a Mohammadan or a 
Obristian or an atheist tore off the sacred 
thread which was being worn by a Hindu 
entitled to or even claiming to be entitled 
to wear it and the assailant at the same 
lime indicated disrespect for” the thread, 
such a person might be conceived to know 
that the person whose thread - was so treated 
would be likely to consider it an insult to 
his religion. We find great ditficulty in 


Supposing that in the circumstances of the 


present case where persons observing the 
eame religion broke the thread of someone 
whom they regarded as an upstart wearing 
Something which he was not entitled to 
weal, either the victim of assault would be 
likely to consider that act an insult to his 
religion, or the assailants could be con- 
sidered to have the knowledge that he was 
likely so todo, The truth of the matter is 
that it was not the religious susceptibilities 
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‘tion of conjugal rights 


-was unpaid. She is entitled to this right 


}88 i Ö 
of the complainant Gajodhar which were 
injured but his dignity and therefore we 
do not think that a eoncivtion under s. 295 
of the i. P, O. is sustainable, 

‘We accordingly set aside the conviction 
and sentences of fine passed under s. 295 
(or. 295-A) of the I. P. O., and direct 


that the amount of fines, if paid be re- 


funded, 

. As regards the conviction and sentence 
under s. 323 of the I. P. ©., we have 
not been shown any reason to suppose that 
this Conviction is not justified. Even if the 
case was not one of hurt, it clearly came 
Within the scope of g. 3:2 of the I, 
P. ©., and the sentences inflicted were 
suitable for the conviction under either 
section. So far as the conviction under 
s. 323 is concerned this application fails and 
is dismissed, 


D, Application dismissed. 
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BASHIKAN BI—DEFENDANT— 
APPELLANT 
VETSUS : 
ABDUL WAHAB KHAN—-PLAINTIFE— ` 
RESPONDENT : 
Muhammadan Law—Marriage—Hanafi School 
Restitution of conjugal rights—Suit for, nature 
of—Suit by Ausband—Wife's right to resist on 


‘ground of non-payment of prompt dower, even after 


consummation of marriage—Non-payment of dower, 
if fatal to sutt—Conditional decree, if can be 


made, < 

Under the Muhammadan Law of Hanafi School 
the wife is entitled to resist a claim for restitu- 
preferred against her -by 
the husband on the ground that her prompt dower 
even 
after consummation of marriage. The non-payment 
of prompt dower is not, however, fatal to the hus- 
band’s suit. A suit for -restitution of conjugal 
rights though brought to enforce a right under the 
Muhammadan Law, 18 in its nature a suit for 
Specific performance. The Oourts will be acting 
with sound discretion if they impose a condition 
of previous payment of the exigible portion of the 
dower debt intheir decree, This practice is not 
only in full accordance with the rules of justice, 
equity and good conscience but at the same time 
it is not opposed tothe principles of Muhammadan 
Law. The Qazi in ordering the wife to go to her 
husband's house would be well within the sphere 
of his authority in making that order conditional 
upon payment of the wife's exigible dower, which 
she had validly demanded before the decres was 
passéd. 148 Ind. Oas. 26 (2) and 64 Ind. Oas. 117 
(4), relied on, Abdul Kadir .v. Salima (i), referred 
to, [p. 133, ool. 1; p. 134, col. 2} ` 8 
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The mere fact of wife's raising the plea of unpaid 
dower in answer to her husband’s suit for restitu- 
tion of conjugal rights is sufficient to constitute a 
demand which would make the dower payable 
forthwith, [p. 134, col. 2.} 


Syed Mohammad Ali, Molvi 
Ahmad and Mr. Irfanul Haq, 
Appellant. l 

Munshi Mohammad Umar, for the Res- 
pondent. l 


Judgment.—This is a first appeal 
by Mst. Bashiran Bi against a decree for 
restitution of conjugal rights passed in 
favour of Abdul Wahab Khan plaintiff 
by the Subordinate Judge of Bhopal. The 
plaintif alleged that the defendant was 
married to him at Tajpur in Gwalior State 
territory:in the month of Zilhij, 1355 Hijra, 
and lived with him as his wife for a period 
of nearly two years after the marriage 
giving birth to a son, who however died 
in May. 1938, She went to her mother's 
house soon after the child’s death, and 
refused to come back to the plaintiff’s 
house at any cost, hence the suit was 
brought to enforce the husband’s legal 
Tigat against her. The defendant contest- 
ed the suit mainly on the grounds of cruelty 
and non-payment of her exigible dower 
on demand. Her first contention was not 
substantiated by any evidence worth mene 
tioning and was rightly disallowed by 
the lower Court. Nu evidence was led 
to prove cruelty on the part of the nusband, 
and even in herown statement before the 
Commissioner appointed by the Court the 
defendant did not mention any definite 
facts from which an inference of cruelty 
could be drawn. On .the other hand the 
plaintiff has established by reliable evi- 
dence that his treatment with tne defens 


Noor 
for the 


dant was generous and highly considerate.. 


Sne was always seen well-dressed and 
happy. The husband took proper care 
of her during her confinement and kept 
her well-supplied with necessaries of life. 
There ia no reason to disagree with the 
finding of the lower Court on this point, 
As regards tne second contention, Abdul 
Hamid Khan, who was one of the witnesses 
to the performance of nikah, states that a 
sum of Rs. 550 was fixed asthe amount of 
Bashiran Bi’s dower payable on demand. 
This statement lends fail support to the 
defendant’s allegaticn, and tne plaintiff 
has not caallenged itin any manner in 
spite of his coming to the box as a last 
witness in the suit. Tne learned Sub- 
Judge hasrigatly neld tnat the amount of 
‘dower and its character of being prompt 
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was established beyond the range of reason- 
able doubt. Abdul Qayum has deposed 
that the defendant who was his real sister, 
had demanded her dowerin his presence 
at Sehore, and the plaintiff getting enraged 
had beaten her. This statement has been 
discredited by the learned Subordinate 


Judge on the ground that the defendant 


herself had maintained in her cross-ex- 
amination that her husband never allowed 
anyone of her relations to visit her through- 
out -her married life. The defendant's 
right of refusing herself was nat recognised 
by the learned lower Oourt simply because 
of her failure to prove any demand of her 
dower-debt previous to the filing of the 
present suit. As regards sufficiency of 
evidence to prove the demand, the 
learned lower Oourt’s objection is not 
without force. Proof of demand certainly 
required better testimony than the party’s 
mere statement in generalterms without 
reference to any particular occasion, supe 
ported by a discrepant assertion of her 
teal brother, whose very presence waa 
negatived by that party’s own deposition. 
Therefore the defendant’s caseas_ estabe 
lished by reliable evidence on record is 
that her dower-debt amounting to Rs. 550 
was exigible and unpaid, and no demand 
onher part was proved to have been made 
previous to her written statement. Now 
we have todecide inthe light of Hanafi 
Law to which the. parties are subject, 
whether under the circumstances the 
plaintiff was entitled toadecree with or 
without any condition ordering the de- 
fendant to goto his house and perform 
the duties of a wife. 


Tne point really involves some legal 
nicety and is not free from difficulty. For 
this reason a reference was made by the 
Oourt to the Mufti under the provisions 
of s. 111/l of the Bhopal Civil P. O., in the 
following terms ; 

“Was a wife entitled after consummation 
of marriage to refuse performance of her marital 
obligations on the ground of her prompt dower 
having remained unpaid ?” 
which wasanswered inthe affirmative, A 
further reference was made tothe Assemb- 
ly of Ulemas (which is the final Kcclesiasti- 
cal authority in the State) Inviting their 
attention to the Mufti's opinion. The 
reply ofthe learned Assembly was as fol- 
lows :— : o 

“After consummation of the marriage, and even 
after birth of children, the right of refusal ef person . 
remains with the wife*under the circumstances 
mentioned inthe Reference.* Some of our Dottors 
have held that. right -of refusal of. person is lost 


ad 
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after voluntary consummation, but fatwa and 
practice do not support this view. 

Inthe case under reference it is important to 
find whether’ the refusal of person was previous 
or subsequent tothe demand of dower, because 
a refusal previous to the demand was not lawful. 


Her right of refusal comes into play, only on her 
making a demand ior the exigible dower.” 


`~ 


the opinicn of the Mufti and going beyond 
the scope of the reference lays stress on 
the genesis of the right of refusal of 
person. With all respect to the learned 
Assembly it has to be noted that the 
reference by the Court was not confined 
to the mere act of refusal of person by the 
wife but it embraced the bundle of 
entire marital obligations incumbent on 
her according to the tenets of Islam. 
Therefore the-difficulty is not solved by 
adjudicating on merely one obligation 
out of anumber of others which a decree 
of restitution of conjugal rights would 
entail. Under the circumstances a somes 
what detailed survey of the legal position 
of such a wife becomes necessary, sO 
that the case under appeal may be decided 
in strict accordance with the principle 
of Hanafi Law. 


This point was for the first time dis- 
cussed in detail in the learned Full Bench 
judgment delivered by Mahmud, J. in 
Abdul Kadir V. Salima (1) and it was 
laid down that the joint opinion of the 
two Imams, Qazi Abu Yoosuf and Mcham- 
mad, was preferable to that of [mam Abu 
Hanifa onthe point of the wife's right 
to refuse herself after consummation in 
case of her prompt dower having remained 
unpaid. In that suit the facts were 
very much similar to those in the present 
case, The defendant had pleaded that 
the plaintifi's suit was not maintainable 
ashe had not paid the dower-debt. It 
was proved that the defendant: had lived 
with the husbend for three months and 
consummation had taken place and there 
was no evidence that soe had ever demand- 
. ed payment of her dower before the 
suit was filed. The lower Appellate Court 
had dismissed the suit holding that inas- 
much asthe plaintif had not paid the 
dower-debt atthe time when he brougnt 
the suit, he had no cause of action under 
Muhammadan Law. The Full Bench held 
that the view of the lower Court was 
erroneous, and that the plaintiff had a 
right to maintain the’ suit, The learned 
Judge in discusaing the husband's right 
of suit -for restitution and the wife's plea 

(1) 8 A 149; W N 1886, 53, 
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of unpaid dower remarked :— mg 
“According to‘Muhammadan Law, marriage isa 
civil contract, upon the completion of which, all 
the rights and obligations which it creates, 
arise immediately and simultaneously. There is no 
authority for the: proposition that all or any 
of these rights and’ obligations are dependant 


| --- -upon any condition precedent as tothe payment 
The above answer practically supports 


of dower by the husband to the wife, Dower 
can only be regarded as the consideration for 
connubial: intercourse by way of analogy to price 
under the contract of sale. This claim may be 
used by her as a means of obtaining paymeut, and 
asa detence toa claim for cohabitation on the 
part ofthe husband. lt cannot be-said that -until 
the prompt dower is paid the husband's right to 
cohabitation does not accrue. The sole-object of the 
rule allowing the plea of non-payment of dower is 
to enable the wife to secure payment. Her right 
to resist her husband so long as the dower 
remains unpaid is analogous to the lien of a vendor 
upon the sold goods while they remain in his 
possession andso long as the price or any part 
of it, is unpaid, and her surrender to her husband 
resemblesthe delivery of the goods to the vendee. 
Her lien for unpaid dower ceases to exist after 
Consummation, unless atsuch time she 18 minor, 
ur.igsape or has been forced. It cannot be 
pleaded so as to defeat altogether the suit for 
restitution of conjugal rights, and it can only 
operate in moditication of the decree for res- 
titution by rendering its enforcement conditional 
upon payment of the prompt portion of the 
dower.”’ 


From the above quoted passage it is 
abundantly clear that tne wife was entitled 
to resist a. claim for restitution of con- 
jugal rights preferred. against her by the 
nusband on tne ground that her prompt 
dower was unpaid, As regards her right 
before consummation .there is no conflict 
of opinion, but after consummation sucha 
right was lost according to the learned 
ruling under relerence. lhis view is 
primarily based on the concensus of 
Opinion between tne -two disciples: who 
have agreed to differ on this point with 
their receptor. There is no hard and 
fast rule ot interpretation laid down in 
Muslim jurisprudence, but sometimes if 
has been broadly stated tnatin the event 
of difterence of opinion among the ‘‘l'hree 
Masters” the opinion of the majority is 
But there have been 
numerous instances in whico learned com- 
Mentators and jurists have preferred tc 
foliow imam Abu Hanifa alone in pre 
ference to the point of view of the bwc 
disciples, ‘ihe real criterion of taglia 
does not seem to be satisfied with tbe 
majority judgment, and the most reason 
able view seems to iavour the strength 0; 
arguments supporting a particular vilev 
puint and its accepiance by eminen 
exponents of islamic Law in later genera 
tions, If we refer to such eminen 
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authorities as the Hidaya, Fatawi Qazi 
Khan and Fatwa Alamgiri, we find that 
the learned commentators have on this 
point stated the divergent opinion of the 
Imams without showing preference to either 
side and without discussing the reasons on 
which the opinions were based, It is more 
or less treated by the great jurists of 
Islam asa matter open to further con- 
sideration by the coming generations in the 
light of circumstances prevailing in the 
society at the time ofinterpretation. 

The relevant passagein the Hadaya can 
be summarised in the following words :— 

“But the two disciples have said she has not the 
right to deny herself, and the difference of 


opinion subsists when there is retirement with 
her consent. (Hamilton's Hadaya, p. 54).” 

In Durrul Mukhtar, Babal Mehr, the 
point is rather differently expressed as 
follows:— 

“Tt is the wife's right to prevent the husband 
from connubial intercourse, and that which implied 
therein, and from journeying with her, even though 
after connubial intercourse and retirement to which 
she has consented, because. all- such intercourse 
has been contracted with her, and the giving over 
of some of it does not make it necessary to give 
over the remainder. This right is for the purpose 
of obtaining what has been stated as prompt dower, 
whether wholly or in part.” 


‘From this passage it would appear that 
the learned author has chosen to prefer 
the view of Imam Abu Hanifa. It also 
contains an eloquent answer to the analogy 
of sale relied upon by some authorities of 
established repute. It has been argued 
that the wife having once surrendered 
herself to the husband has no right to 
withhold herself afterwards, just as the 
vendor after giving complete delivery of 
‘goods sold loses his lien on them for the 
unpaid price. The fallacy of this argument 
lies in the bare fact that a woman's person 
is not a commodity capable of complete 
delivery once and forall. She is a human 
‘being fully capable of voliticn. If a wife 
retires with her husband, she does not 
thereby give up her overlasting right to 
_ exercise her will and to keep away from 
him when she so desires. Durrul Mukhtar's 
view quoted above makes this position 
perfectly clear by explaining that delivery 
of only one portion did not necessitate the 
delivery of the remaining portion also, 


The statement of law on the subject by 


other authorities of repute is hardly any 
improvement on the exposition contained in 
the passage. of Hadaya mentioned above, 
It is however pointed out that Shaikh-ul- 
Imam, the pious Abul Qasim Assaffar used 
`- $0 decide according to Imam Abu Hanifa 
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so far as going on journey was concerned, 
but in the matter of refusing herself he 
used to decide according to the opinions 
of the two disciples. 

` Coming to the practical side of the pro- 
position and its interpretation by more 
recent jurists of Islam, it is remarked by 
Sir Rowland Wilson in his learned treatise 
on Muhammadan Law (1921, Ed. p. 121) 
that Abu Hanifa’s view was followed in 
Art, 213 of the Egyptian Code. Recently 
this point came up for discussion before 2 
Bench of the Allahabad High Oourt. In 
Anis Begam v. Muhammad Istafa (2), 
Sulaiman, O. J., candidly expressed his 
most learned opinion on the question of 
choice between the two opposite views in 
the following terms; — 

“Had I been sitting as a Judge in the times of 
East India Company, I might then possibly have 
been inclined to prefer the opinion of Imam Abu 
Hanifa; because although a conflict ensued after- 
wards no eminent commentator expressly dissented 
from that view.” 

This remark puts the whole argument in a 
nut shell, and does not leave a shadow of 
doubt that Imam Abu Hanifa’s view was still 
worthy of the highest respect, in spite of 
the fact that the opposite opinion had pre- 
vailed in British India ever since 1885. 
As regards the analogy of sale, which is 
considered to be the bulwark of strength 
in supporting the view-point of the holy 
disciples and has been elaborated by 
Manmud, J., in his famous judgment mene 
tioned above, the learned Chief Justice of 
Allahabad in Anis Begum’s case (2) opined 
as follows:— 

“I hold that the rule laid down in Abdul Qadir's 
case (1) though an obiter dictum, must be followed 
even though the analogy of sale may not ba 
accepted.” 

Now in our own times we find that the 
Ulamas of Islam are taking advantage of 
the point in issue having been left open 
by ancient authorites. This practice is in 
accordance with the spirit of law as has 
been aptly remarked by Sir Abdur Rahim 
in his valuable book on Muhammadan 
Jurisprudence at p. 188, viz:— 

“But if in any case the latter doctors have not 
adopted in clear language any one of the conflicting 
opinions, the law is to be ascertained by proceeding> 
on the view which is most in accordance with the 
habits and affairs of man.” 

Consequently the Fatwa of-the Bhopal 
Ecclesiastical Bench cited above is in 
accordance with the opinion of Imam Abu 
Hanifa. With profound respect to the high 
authorities taking a contrary view, it may 
be pointed out that the great Imam’s view 

(2) AIR 1933 All, 634, (638); 148 Ind. „ Cas, 36; 
(1933) AL J 1079; 55 A 743; 6 R A 664, 
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is not only reasonable and just, having 
full regard to the individuality of the 
woman, but at the same time it is more 
suitable to the conditions of modern society. 
This right of refusal is a strong weapon in 
the hands of a wife to compel her husband 
to fulfil the obligation on his part by pay- 
ing her prompt dower. In case of none 
payment, if she can refuse to go out ona 
journey with her husband, and can even 
disobey his commands restricting her move- 
ments, why could she not refuse to go to 
his house and give him the benefit of her 
society, even after the marriage had been 
consummated? To this question it is prac- 
tically impossible to give a convincing 
answer with any show of reason. The 
theory based on an analogy to the contract 
of sale has already been exploded. There- 
fore it is the present day requirement of 
the society, if nothing else, which compels 
us to uphold the woman's characteristic 
right in Islam and to adopt Imam Abu 
Hanifa’s view; and in doing so we are 
perfectly within the sacred limits of taqlid. 
Ihave therefore no hesitation in holding 
that the defendant-after full consummation 
of marriage is perfectly justified in refus- 
ing to go to her husband's house so log nas 
her dower-debt amounting to Rs, 550 res 
mained unpaid. This brings us to another 
point of practical importance. We have to 
see whether a successful plea of unpaid 
prompt dower is fatal to a suit for restitu- 
tion of conjugal rights. It has been held 
by the Full Bench of Allahabad in Abdul 
Kadir v.. Salima (1) that it was not. The 


‘reasons for this view are.quite plain, The 


rights of both parties to a marriage are 
simultaneously created by the performance 
of nikah. The husband becomes entitled 
to the society of his wife and the wife 
obtains the right of refusal of her person 
in the event of the prompt portion of her 
dower remaining unpaid. The husband 
asks the Oourt to enforce his right which 
is perfectly legal. The wife in answer to 
that claim pleads non-payment of her dower- 
debt on demand, Law recognises the 
justice of the rights of both parties. Dismis- 
sal of the plaintiff’s suit would mean 2 
clear denial of justice to him, anda decree 
would spell injustice to 
defendant. Therefore the only right course 
ot doing justice between the parties under 


‘the circumstances is to recognise their 


legal rights and to enforce them to their 


e Reference’ has been ably 
made to this course of action in the already 


cited passage of judgment by Mahmud; J. 
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As regards the suit for restitution of con- 
jugal rights it has been laid down on good’ 
‘authority that the same though brought to 


. enforce a right under’ the Muhammadan 


Law, was in its nature a suit for specific 
performance. Anis Begam v. Muhammad 
Istafa (2). The Courts will be acting with 
sound discretion if they impose a condi» 


_ tion of previous payment cf the exigible 


portion of the dower debt in their decree, 
This practice is not only in full accordance 
with the rules of justice, equity and good 
conscience as held in Saleh Bi v- Rafiuddin 
(3) and-in Hijaban y. Altsherkhan, 64 Ind. 
Oas. 117 (4), but at the same time itis not 
opposed tothe principles of Muhammadan 
Law. The Qazi in ordering the wife to go 
to her husband’s house would be well within 
the sphere of his authority in making that 
order conditional upon payment of the 
wifes exigible dower, which she had 
validly demanded before the decree was 
passed, In the present: case the defend- 
ant’s demand was sufåciently made in her 
written statement in which she refers to 
a previous demand on her part and violent, 
refusal op the part of her husband. The 
mete fact of. her raising the plea of unpaid 
dower in answer to her husband's suit 
for restitution of conjugal rights is suffici- 
ent to constitute a demand which would 
make the dower payable forthwith. 


Therefore the defendant's appeal is partly 
accepted and the decree of the- lower Court 
is modified to this extent that the plaintiff 
shall not be allowed to take out execution 
of this decree without paying to the defen- 
dant a sum of Rs. 550 towards the dis- 
charge in full of her dower-debt. Parties 
shall bear their own costs throughout. 


8, Decree modified. 


(3) 164 P R 1889. 
(4) 64 Ind. Oas. 117; 23Bom.L R 796; 46B 48; 
A IR 1922 Bom. 146. 


OUDH CHIEF COURT 
Application No. 17 of 1937 
April 9, 1940 
HAMILTON AND RADHA KRISHNA, JJ. 
ABDUL WAHID alias PHUSSAN— 
APPLIOANT 
versus 
OHHEDDU alias ABDUL RAHMAN 
AND OTHERS—OPpposITB PARTY 
Mussalman Waqf Act (XLII of ade ss. 5, 10— 
District Judge, if can adjudicate upon the question 
of nature of waqf and whether applicant was liable 
to furnish accounts under a 9. 


„alls under the Act then s. 
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There is no provision ot law, apart 
céedings under s. 10 of the Mussalman Waqf Act, 
1923, by which the District Judge can decide on 
merits the question as to the nature of the wagf or 
adjudicate upon the question whether -the applicant 
was liable to furnish accounts under s. 5 of Act, 
1923, or not. If the case falls under the Act then 
s. 5 lays down a substantive law which makes it 
incumbent upon the mutawalli to file the statement 
as required by s. 5. 

App. for revision of the order of the Dis- 
trict Judge of Lucknow, dated November 
11, 1936, 


Mr. Iqbal Ali, forthe Applicant. 


Messrs. Naziruddin and Fariduddin, for 
tbe Opposite Party. 


Judgment.—The facts of this case are 
that on the application of the respondent 
No.1 dated December 4, 1934, a notice was 
issued to the applicant by the learned 
District Judge dated January 3, 1935, 
under ss. 3and 10 of the Mussalman 
Wagf-Act (XLII of 1923) to furnish to the 
Court a statement as required’ by gs. 3. 
On July 6, 1935, the applicant complied 
with the notice but as delay’ by a few 
days had occurred sohe filed an appli- 
cation explaining the delay. No fine 
ier aba impesed upon him under 
S. 10. 

On September 14, 1936 the applicant 
made an application to the effect that he be 
relieved from furnishing the statement 
of accounts as required by s. 5 inasmuch 
as thewagf in question did not fall under 
the provisions of Act XLII of 1923 but came 
under the provisions of Act VI of 1913. 
The learned District Judge disposed of 
this application by his order dated Noveme 
ber 11,1936. He held that the wagf in 
question was a mixed wagf, partly for 
private purposes- and partly for religious 
and charitable purposes, and that it came 
under Act XLII of 1923. He ordered that 
the statement of accounts must, therefore, 
be furnished as provided by s.5 of Act 
XLII of 1923. This order clearly involves 
the dismissal of the application made 
by the applicant on September 14, 1936. 

We have heard the Counsel for the 
parties. We do not find any provision of 
law, apart from proceedings under s. 10 
of the Act, by which the District Judge 
could decide on merits the question as 
to the nature of the wagf or adjudicate 
upon the question whether the applicant 


. was liable to furnish accounts under s. 5 


of Act XLII of 1923 or not. If the case 


| 5 lays down a 
substantive law which makes it incumbent 
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upon the mutawalli to file the statement 
asrequired bys. 5 Thereis no provision 
in the Act by which the applicant could 
ask the District Judge to adjudicate upon 
whether he was liable to furnish accounts 
under s. 5 or not. | 

Weare of opinion that the application 
dated September 14, 1936, was not malne? 
tainable. The order passed by the learned 
District Judge rejecting the application 
is correct, We agree with his order in 
refusing the prayer made by the applicant 
in his application, although on 8 ground 
different from that taken by him, | 

The result is that the application 18 ree 
jected with costs, | l 

D. Application rejected. 


ALLAHABAD HIGH COURT. 
Second Appeal No. 1096 of 1937 
November 28, 1939 
THom, O. J. 

BIJAL SINGH—DBRFANDANT—ÅPPALLANT 
versus 
BEOPAR SAHAYAK BANK Lto., 
MEERUT—PLAINTIFF—RESPONDENT 

U. P. Encumbered Estates Act (XXV of 1934), 8. 7 
(bì)—Applicability to lease of house property. 

The provisions of sub-s. (b) of s. 7,U. P. Encum- 
bered Estates Act, were not intended to apply toa 
lease of house property. 174 Ind. Oas. 304 (1), ex- 
plained. | 

S. C. A. from the decision of the Sessions 
and Civil Judge, Meerut, dated May 4, 1937, 


Mr. C. B. Agarwala, for the Appellant. 
Mr, N, C. Vaish, for the Respondent. 


Judgment.—This is a defendant's appeal 
arising out of a suit for ejectment. The 
plaintiff isa mortgagee who rented a house 
mortgaged to him to the mortgagor. One 
of the conditions of the lease was that if 
the tenant failed to pay rent for a year 
he was liable to ejectment. The tenant 
defaulted in the payment of rent for one 
year and the plaintiff therefore filed the 
suit out of which this appeal arises. The 
defendant pleaded s. 7, Encumbered 
Estates Act.: This plea was repelled by the 
Courts below. In second appeal learne 
Counsel contended that the suit was barred 
in virtue of the provisions of 8. 7 (6), 
Encumbered Estates Act. In support of this 
contention reliance was placed upon & 
Bench decision of this Court in Mukat 
Bihari Lal v. Manmohan Lal (É). In that 


1) A IR 1938 All. 165; 174 Ind. Oas. 304; I L R 
(1938) "All. 246; (1938) AL J 103; 1938 R Ð 209;10R ° 
A 569; 1938 A L R 260. : 
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case the facts were that the defendant had 
defaulted in the payment of rent but had 
presented an application under s 4 Encum- 
bered Estates -Act, and prior to the insti- 
tution of the suit for ejectment the Collec- 
tor passed an order under s, 6 of the Act. 
It was held that the suit for ejectment 
was barred by s. 7 (b), Encumbered 
Estates Act. Upon a consideration of the 
judgment in that case it is apparent that 
the proviso to sub-s. (b) of s. 7 was not 
brought to the notice of the Court. That 
proviso is as follows: 
“Provided that when a landlord has executed a 
usufructuary mortgage in respect of any of his land 
: and isin possession ofthat land as a thekadar of a 
mortgagee, no fresh process shall issue for his 


abangan -from that land for arrears of the iheka 
rent, 


It is to be remarked that the proviso 
makes no reference to house property. In 
my judgment the provisions of sub-s. (b) 
were not intended to apply to a lease of 
house property. In the result the appeal is 
dismissed with costs. Leave to appeal is 
granted, — ` i 


~ 


D. Appeal dismissed. 


| 1. 
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MADRAS HIGH COURT 
c - Full Bench. 
Second Appeals Nos. 146 to 175, 178-to 
4 192, 194 and 195 of 1934 
; November 20, 1939 
Leaca, O. J. KRISHNASWAMI AYYANGAR 
AND SOMAYYA, JJ. 
Raja SRIMATHU MUTHU VIJIA. 
RAGHUNATHA DURAISINGAM, 
ZAMINDAR: or SIVAGANGA—ApPELLANT 
VETEUS 
PERIASAMI PILLAI AND OTHERS 


— RESPONDENTS 
Stamp Act (II of 1899), a. 35—Consent state- 
ment signed by tenant undertaking to accept Patta 
‘tf drawn according to terms mentioned in state- 
ment, whether requires stamping or registration— 
Agreement, to pay rent in money instead of in kind, 
if requires stamping and registration—Registration 
Act (XVI of 1908), s. 17—Patta for one year only 
e containing statement intended to bind tenant if he 
remains in occupation for longer time—Registration, 
if necessary—Madras Estates Land Act (I of 1908), 
sa. 24, 187 (1)(e)—Patta accepted and Muchilika 
exchanged—Rent fixed higher than before—Tenant 
‘4a not bound to pay it—Agreement between landlord 
and tenant for permanent. commutation of grain 
et a money rent—If unlawful under a. 187 
@}. . ii 

` Aconsent statement made and signed by a tenant 
- undertaking thereby to accept Patta if it is drawn up 
in accordance with the terms mentioned therein, does 
not .call for stamping or registration, being merely an 
offer, and the position isnot altered by the. presenta- 


2 


- 
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tion of a Patta in accordance with the offer or the 
exchange of a Patta for ‘a Muchilika. [p..139, col. 
LI- cs 


- An agreement which varies the rent payable by 
the lessee requires registration. Hence an agreement 
to pay rent in money instead of in-.grain and: con- 
templating permanent tenancy at-a: definite money 
rent:requires stamping and registration. Subramaniam 
Chettiar v. Arunachalam QGhettiar (1), 4 Ind. Oas. 
713 (2) and 21 Ind. Cas. 750 (3), relied on. [p. 139, col. 

l 


Where a Patta is for one year only, the fact that 
it contains statements which are.intended to bind the 
tenant if he happens to remain in occupation for 8 
longer period will not turn the Patta into a lease fòr 
more than one year so as to require registra- 
tion [p: 139, col. 2.) . i 
- Madras Estates Land:'Act does not permit of a 
standard rent being charged where it would mean an 
increage in the rent. Therefore, each case will have 
to be considered on its merits. Ifit is shown that in 
any particular case the rent fixedis higher than before, 
the tenant willnot be bound to pay it, even where's 
Patta has been accepted and a Muchilika exchanged 
because the arrangement would be illegal under 
g. 24. [ibid] | 

Madras Estates Land Act, does not prohibit the land- 
holder and the tenant agreeing to change the basis of 
the rent provided that it does not lead to an enhance- 
ment ofthe rent, and s.187 (1) (e) means that where 
rent is payable in kind a tenant shall not be bound 
bya contract which prevents his applying for an 
order under s. 40. He can agree to pay his rent in 
money and if he does so there is no need for'an 
order of commutation. The position contemplated 
by s. 40 no longer exists. If the money rent agreed 
upon turns out to be unfair to the tenants he is not 
without his remedy. Sections 55 and 57 provide 
ample safeguards. Hence an agreement between the 
landholder andthe tenant for the permanent come 
mutation of a grain rent into a money rent is not 
unlawful under s. 187 (1) (e). [p. 140, col. 1] 


S. As. against the decrees of the District 
Court, Ramnad at Madura, in A, S. Nos, 124, 
etc., of 1930. 

The Advocate- General and Mr, K. Sub» 
ramaniam, for the Appellants. 

Messrs. V. Ramaswamy Iyer and K. 
Desikachari, for the Respondents. 


Judgment.—These appeals raise a num- 
ber of questions of importance to lande 
holders and ryots in the Madras Presidency. 
The appellant is the Zamindar of Sivaganga, 
which is one of the important zamindaries 
of Southern India. Before 1922 it was the 
custom of the tenants to pay their rent in 
kind, but in that year the Oourt of Wards 
which was then in charge of the estate, 
formulated a scheme for the permanent 
commutation of rent in kind to rent to 
money. The scheme provided for the ten- 
ants signifying their acceptance in writing 
of the proposal and for the exchange of 
Pattas and Muchilikas drawn up on the 
new basis. At the time the scheme was 
Viewed with favour by the tenants. Practic- 
ally all of them signed consent statements 
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and many of them accepted Pattas which 
‘stipulated for the payment of the rent in 
. money, but owing tothe large number of 
tenants it was not possible to complete the 
arrangement by the issue of Pattas to all of 
them while grain prices remained stable, 
and some tenants refused to accept the 
Pattas tendered when their turns’ came, 
because prices had failen. In 1998 the ap- 
pellant fled a number of suits for the re- 
covery of money rents on the footing that 
there had been a valid commutation. Some 
of the suits were defended onthe ground 
that the appellent was not entitled in law 
to payment of rent in money. In other cases 
the appellant had distrained and had taken 
proceedings for the sale of the holding for 
the non-payment of rent in mney. The 
question of the legality of the demand for 
rent in money having been raised, some of 
the tenanls filed suits cuntesting the right 
of the appellant to distrain or to sell. 


In September 1930 there were pending 
in the Revenue Court 2310 suits in which 
the appellants or tenants were the plaintifs. 
These suits were tried by three Daputy 
Oollectors, but for the purposes of this 
appeal itis on)y necessary to refer to the 
judgment of one of them, namely that of 
Mr. Amiritasami Pillai, which was deliver- 
ed on September 15, 1930. In 94 caseg 
appeals were filed in the Court of the Dis- 
trict Judge of Ramnad, who dealt with 
them in one judgment. Second Appeals 
were filed in 50 cases and 47 of these ap- 
peals are now before us, The learned Counsel 
engaged in the appeals have agreed that this 
‘Qourt can also conveniently deal in one 
judgment with all the questions raised. 
Before referring to the judgments below, it 
ig necessary to examine the terms of the 
consent statements signed by the tenants, 
the terms of the Pattas which were issued 
in pursuance of those satements, and certain 
of the provisions of the Mad. Estates Land 
Act, 1908. There were two forms of con- 
sent statements. These have been marked 
as Hx. A and Ex, A-1 repectively. Exhi- 
bit A reads as follows : 

“When the Settlement Officer inspected the said 
landa for the levying of cash theerva for the under- 
mentioned nanjas and punjas relating to division 
by waram which pertain to my Patta aforesaid 
and which are in my enjoyment in the said vaill age, 
I was also present, As regards those lands I have 
agreed to the tharamwar division having regard to 
the nature of the lauds set out below. I consent to 
the levying of compound theerva cash theerva per 
acre per annum for both crops inclusive of the 
‘winter and summer crops according to the rate 
fixed against them. As regards the bundle of 
sheaves kaipichai (alms) and mason and carpenter 
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bundles to be given usually to the village servants, 
I shall give them personally. Besides these, I agrees 
to pay the rate fixed per rupee in respect of the 
undermentioned cash theerva, magamai, swatantram 
and road cess in connection with the malwaram, 
due to the zamindar. If cash theerpa is fixed in 
that manner, Iam willing to obtain Patta ” 

The word ‘magamat’ means contribution 
for charity and the word ‘swatantram’ the 
charge made on tenants in respect of services 
rendered by village officers. While this 
statement clearly contemplates the fixing 
of rent on a cash basis it cannot, by reason 
of the concluding sentence, be read ag 
being anything more than an undertaking 
by the tenant to accept a Patta if a Patta 
be drawn up in accordance with the terms 
mentioned in the statement signed by him, 
In other words, it is merely an offer by the 
tenant and not a completed agreement. The 
agreement could only be completed by the 
tender to the tenant of a Patta drawn up in 
accordance with his offer. The Consent 
statement in the form of Ex. A-] is very 
differently worded, It saya: 

“In view of the advantage resulting from the 
conversion of waram, varisai, etc, taxes fixed for 
my lands in my holding and specified in the 
schedule below, into cash tax, the estate officer 
ss... -e has inspected the said lands to fiz a 
reasonable and proper cash theerva having regard 
to the nature of the land and the facilities and 
otherwise thereof and fixed the tharam and algo the 
rate against each land; and I hava agreed to tha 
same being satisfied with the fairness thereof. Hence 
; ee to pay forever from fasli 133... . to the 
an 


older the theerza due according to the same in 
each fasli. 

Further I agrees to pay to the landholder, magamai, 
swatantram, ete., at....pies per rupee and land 
cess and stone tax etc, and sheaves, alms, copil 
vérappu, mason and carpenter bundleg ote., usually 
due to the village servants, Ag regards the theerva 
due for each land now, I have hereby agread to 
pay, for ever, the same in each faali whatever kind 
of crop is raised and whatever may be the number 
of crops raised in each fasli. Eixchsnge of Pattas 
and Muchilikas as soon as they are prepared aa 
shown in the reverse hereof, is hereby agreed to,” 


This goes far beyond an offer. It consti- 
tutes a definite agreement to pay rent for 
ever in accordance with the figures set ont 
in the document. The Mad. Estates Land 
Act, 1908, was amended in 1934 and again 
in 1936, but all these cases arose before t e 
amendment in 1934, and with the possible 
exception of s, 187, regard can only be had 
to the sections of the Actas they stood in 
1908, Therefore unless otherwise mentioned 
in this judgment the statements of the 
Various provisions of the Act do not embody 
the amendments, Section 50 3 states that 
every ryot shall be entitled to call upon his 
landholder to grant him a Patta for any cure 


Tent revenue year and every land older shall 
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be entitled to call upon his ryot to give him 
a Muchilika for any-current revenue year in 
exchange for a Patta. Section 51 sets out 
what the Patta and the Muchilika shall 
contain. Section 52 says that Pattas and 


Muchilikas may be exchanged for periods 


of one or more. revenue years, but no land- 
holder shall be bound to tender, and no 
ryot to accept, a Patta for a psriod of more 
than one revenue year. Pattas and Muchili- 
kas accepted, exchanged or decreed for any 
revenue year shall remain-in force until 
the commencement of the revenue year for 
which fresh Pattas and Muchilikas | are 
accepted, exchanged or decreed; provided 
that where a Patta or Muchilika has cone 
tinued in force for more revenue years than 
one, no fresh Patta or Muchilika, for the 
same holding shall take effect until the 
commencement of the revenue year next suc” 
ceeding that in which it is tendered, accepte 
ed, exchanged or decreed, Section 53 states 
that no landholder shall have power to 
proceed against a ryot for the recovery of 
Tent by distraint and sale of his movable 
property or by sale of his holding unless 

e shall have exchanged a Patta and 
Muchilika with the royé or tendered him 
such a Patta as ‘he was bound to accept or 
unless a valid Patta or Muchilika continues 
in force. Section 55 provides that when a 
landholder, for three months after demand, 
fails to grant a Paita in such terms as the 


. yot is entitled to receive, it shall be lawful 


for the ryot to sue for a Patta before the 
Mollector, ‘Section 56 gives the landholder 
the same right to sue for the acceptance of 
a Patta by a ryot when the ryot for one 
month after tender fails to accept the Patta 
tendered to him and to give a Muchilika in 
exchange, In suits arising under s. 55 or 
s. 56 the Oollector is given by s. 57 the 
power to settle the terms of the Patta and 
the Muchilika, Therefore where a Patta has 
expired, the tenant, if he remsins in occu- 
pation, continues to hold under the terms 
embodied in the expired Patia unless a new 
Patta is granted by the landholder or settled 
by the Collector under s. 47, 

eSection 40 of the Act provides that where 
a ryot pays rent in kind or on the estimated 
Value of a portion of the crop, or at rates 
varying with ‘the crop, or partly in one of 
these ways and partly in another, or partly 
in one or more of these ways and partly 
in cash, either the ryot or the landholder 
may sue before the Oollector to have the 
rent commuted to a defipite money rect. 
Section 187 (1) (e) states that nothing in 
-any- contract between a landholder anda 
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ryot made before or after the passing of 
the Act shall take away the right of a land- ° 
holder or an occupancy ryot to sue for a 
commutation of rent under s.40. By the 
Mad. Estates Land (Amendment) Act, 1934, 
the word “apply” has been substituted for 
the word “sue” in s. 187 (1) (e), Inasmuch 
as tbis section applies to a contract before 
and after the passing of the Act it has been 
suggested that the amended section applies 
to the present appeals. But the question ‘is 
not of importance because nothing really 
turns on whether the right is “to sue” or 
“to apply’ for commutation of rent. The 
main question is .whether an agreement 
between the appellant and atenant for the 
commutation of a grain rent to a money 
rent is rendered unlawful by reason of 
s. 187 (1) (e). The appellant says that a 
tenant has agreed to pay rent in money 
instead ofin kinds 40 has no application. 
For the tenants it is said that s. 187 (1) (e) 
renders the agreement void and the tenant 
is entitled to apply at any time under s. 40 
for commutation of rent payable in grain 
to a definite money rent. 

The Revenue Oourt’s findings may- be 
summarized as follows: (1) a consent statee 
ment whether in the form of Ex. A or of 
A-1 does not require to be stamped or 
registered, and this applies also where a 
Patta and a Machilika have been exchangs 
ed; (2) the mere tender of a Patta by the 
appellant to a tenant in pursuance of the 
terms of a consent statement does not 
amount to acompleted agreement and the 
appellant is not entitled to sue for rent on 
the basis of a mere tender of Patta ; (3) 
where a Patta has been accepted and a 
Muchilika exchanged the arrangement for 
the payment of a money rent is binding 
on the tenant who is not entitled to apply 
for commutation of rent under s. 40; and (4) 
a Patta which has been accepted, exchanged 
or decreed continues in force by virtue 
of s. 52 (3) notwithstanding that the period 
for which it was issued hasexpired. On 
these findings the Revenue Court held that 
the appellant was only entitled to file rent 
suits in cases where Pattas and Muchilikas 
were exchanged and that the tenants were 
entitled to have the proceedings by way of 
distraint or for sale of holdings set aside 
in all cases where the landholder had relied 
merely on the signing of consent statements 
or on the signing of such statements follows 
ed only by the presentation of Pattas. 

The findings of the District Judge were 
these: (1) there is a right to contract apart 
fromthe Act, but this right does not affect 
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the force of s. 187 (1) (e) and in spite of a 
‘completed agreement for the payment cf 
fent in money the tenant has the right of 
applying to the Revenue Court for the 
fixing of a money rent under s. 40 ; (2) the 
appellant had taken advantage of the trust 
of his tenants; be had created new tenancies 
under the new rates and upon new terms 
which were entirely unfavourable tothe 
tenants and he had been guilty of “legal 
fraud;” (3) even where Pattas and Muchili- 
kas had been exchanged the appellant had 
not regarded himself as being bound by 
their terms ; and (4) inasmuch as the cone 
sent statements had not been stamped ‘there 
could be nocontract, even where a Patta 
and a Mucbilika had been exchangad. 

I will first deal with the questions of 
stamping and “registration. A consent 
Statement in the form of Ex. A obviously 
does not call for stamping or registration, 
being merely an offer, and the position is 
not altered by the presentation of a Patta 
in accordance with the offer or the ex- 
change of a Patta for a Muchilika. None 
of the Pattas tendered was for more than 
one year. Agricultural leases which do not 
exceed theterm of one year 


Stamp Act, ands. 17 of the Regis. Act). 
A consent statement in the form of Ex. 
A-] is however on a different footing as. it 
amounts to an agreement to pay rent in 
money instead of in grain and contemplates a 
permanent tenancy at a definite money rent. 
An agreement which varies the rent payable 
by the lessee requires registration : see Sub- 
ramaniam Chettiar v. Arunchalam Chettari 
(1), and Durga Prasad Singh v. Rajendra 
Narain Bagchi (2), affirmed on appeal by 
the Privy Oouncil in Durga Prasad Singh 
v, Rajendra Narain Bagchi (3), at p. 506. 
Therefore in those cases in which the con- 
sent was in the form of Ex. Al stamping 
and registration were necessary before the 
statement could be put in evidence and as 
the requirements of the Stamp and Regis, 
Acts were nut complied with, the statement 
could not be proved. In such a case the 
appellant could not rely on the mere pre- 
sentation of a Patta and the agreement 
couldonly be proved if a Patta and a 
Muchilika were actuatly exchanged. If 
they were exchanged they could be put 
in evidence without stamping or registra. 
au 25 M 603; 29 I A 138; 12 M L J 479; 8 Sar. 316 


Je 
(2) 37 O 293; 4 Ind, Oas. 713; 10 C L J 570, 
(3) 41 O 493 (506); 21 Ind, Cas. 750; 40 I A 223;180 
W N 66; 19O L J 95; (1914) M WN 1; 15M L T 68; 
16 Bom, L R 42 (P 0). : 
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tion because they did not purport to create 
@tenancy for more than one year, It has 
been contended that asthe Pattas actually 
issued stated that the rants were not liable 
to any alteration except for reasons Gone 
templated in s, 41, Mad. Estates Land 
Act, and as the Pattas were intended to 
bind the tenants, their heirs and assigns 
registration was necessary, But this cone 


tention cannot be accepted. The govern- 


ing factor is that each Patta was for one 
year only, The fact that a Patta containg 
statements which are intended to bind the 
tenant if he happens to remain in occupation 
for alonger period with not turn the Patta 
into a lease for more than one year, 

There is no justification whatever for the 
findings of the District Judge that the new 
arrangement in all cases had resulted in 
enhancement of rent and that the lande 
holder had acted unfairly. The District 
Judge based these sweeping statements 
upon an examination of one case. Section 
24 of the Act provides that the rent shall 
not be enhanced except as provided by 
the Act, buton the printed record there is 
no indication that there has been general 
enhancement. The arrangement for the 
payment of rent in money was made while 
the estate was under the control of the Court 
of Wards. As a preliminary to the introduce 
tion of the system a survey was carried out 
by the Madras Survey Department. The lends 
were classified and the money rents were 
based on the average income for a number 
of years. While there is no reason to sup- 
pose that the calculations were not fairly 
made the Act does not permit of a standard 
rent being charged where it would mean 
an increase in the rent. Therefore, each 
case will have to be considered on itg 
merits, Ifit is shown that in any particular 
case the rent fixedis higher than before, the 
tenant will not be bound to pay it, even 
where a Patta has been accepted and a 
Muchilika exchanged because the arrangee 
ment would be illegal under s. 24. The 
finding of the Disirict Judge that the ap- 
pellant has not regarded himself as bein 
bound even where Pattas and eure i 

exchanged also cannot be 
accepted. His finding here was based on 
his view of the evidence in two suits only. 
In each case the suit was for the waram 


because the Pattas and Muchilikas had 


been lost. There is no justification what- 
ever for the District Judge's opinion that 
the appellant has resiled from -agreements 
made by him or “on his behalf. 
Turning now to the questién whether 
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s; 187 (1) (e)irenders ‘an agreement to pay 
rent in money instead of in kind unlaw- 


“ful it ig to be observed that this Court has 


recognized the right of the landholder and 
the} tenant to agree to the permanent com- 
mutation of a grain rent into a money rent. 
In Varada Reddi v. Srinivasa Mudaliar (4), 
itiwas held that alandholder was entitled 
to revert tothe waram system unless the 
tenants established that it had been super- 
‘geded permanently as the result of a con- 
tract, express or implied, for the payment 
of rent in money. - Similar decisions were 
given in Ayyamperumal Odyan v. Rama- 
swami (5), and Muthiah- Chettiar v. Perian 


Kone (6). In none of these cases however 


was the question of the effect of s, 187 (1) 
(e) considered. As I have pointed out, s. 40 
gives the right to the landholder or the 


 ryotto apply to the Collector to have rent 


payable in kind commuted to a money rent. 
Mr. Sitaram Raohas conceded that where 
a permanent arrangement for the payment 
of rent in money was entered into before 
the Acta tenant would not have the right 


+ 


to apply under s, 40, but he says that 8. 187 


(1) (e) prevents him from entering into any — 


such contract after the passing ofthe Act. 
If before the Actatenant could agree to 
change the waram fora money rent I fail 
to gee how s. 187 (1) (e) alters the position. 
Section. 18/ expressly applies to contracts 
made before and after passing of the Act. 
Therefore if the section hastke effect which 
the respondents say it has it would render 
void any contract of this nature made before 
the Act came into force, but it is admitted 
that it does not apply to contracts entered 
into before the Act was placed on the 
statute book. The Act does not prohibit the 
the landholder and the tenant agreeing to 
change the basis of the rent provided that 
it does not lead to an enhancement of the 
rent, and I consider that s. 187 (1) (e) means 
that where rent is payable in kind a tenant 
shall not be bound by a contract which 
prevents his applying for an order under 
B. 40 He can agree to pay his rent in money 
and if he doés so there is noneed for an 
‘onder of commutation. The position con- 
templated by s. 40 no longer exists, 
money rent agreed upon turns out to be 
unfair to the tenants he isnot without his 
Temedy. Sections 55 and 57 provide ample 


`” (4) 45 M L J 199; 72 Ind. Oas, 683; AI R1924 
T . 299; (1923) M W N 357; 18 L W 169; 33M L 


wh ot, 

. (5) 29 ML J 362 30 Ind. Oas. 983; A {I $R 1916jMad. 
14}; 2 L W 650; (1915) M W N 614. J A os 
e (6) I1 D We3ll; 55 Ind. Oas. 78:1 ATIR 1920 Mad, 
115; (1920) M W N 15; 27 ML T 226, 
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safeguards, The suits out of which the 
appeals have arisen and are now before us - 
will bə remanded to the Revenue Oourt for 
reconsideration and decision in accordance . 
with thé following directions : 

Rent suits filet by the appeliant.—The 
appellant will, subject to a qualification 
which follows, be entitled to decrees for 
Trentin those cases in which the tenants 
have signed consent statements in the form 
of Ex. A and to whom Pattas have been pre- 
sented in accordance with such statements, 
The appellant will also be entitled to 
decrees in guits in which Pattas and Mu- 
chilikas have been exchanged and have 
remained in force. He will not be entitled 
to decrees in those suits in which consent 
statements in the form of Ex. A-»-l have 
been signed unless Pattas and Mauchilikas 
have been exchanged. Butinno case will 
he be entitled to a- decree where the money 
rent exceeds the value of the grain rent 
which applied before the new system was 
introduced. Where the appellant cannot 
claim rent in money he will be entitled to 
the grain rent provided he amends his 
plaint. : 

Suits by tenants for setting aside Dis- 
for sales.—The 
tenants will be entitled to decrees in cases 
where there were no consent statements 
signed unless they accepted Pattas. In 
cases wherethe consent statement was in 
the form of Ex. A and Pattas were teudered 
the suits will not lie. Where Pattas were 
accepted the tenants will still be entitled 
to succeed if the money rents exceeded the 
value of the grain rents ruling before the 
commutation. These directions will only 
apply tothe suitsin which decrees have 
been passed and are now under appeal. 
Where no appeal has been filed the decree 
of the Revenue Court or of the District — 
Court as the case may be must stand. The 
appellant having succeeded in the main he 
is ehtitled to his costs, and we fix the 
Advocate’s fee in.each case at Rs. 10, The 
appellant is entitled to the refund of the 
court-fee paid on the memoranda of second 
appeals under s. 13, Court Fees Act. 


N.-B. Order accordingly. 
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ALLAHABAD HIGH COURT 
First Appeal No. 201 of i930 
December 4, 1939 
BENNET AND VERMA, JJ, 
JAGMOHAN DAS—Prarntisr— 
APPRLLANT 

VeETSUS 
PARSHOTAM DAS AND OTHERS— 
DEFENDANTS— RESPONDENTS 

U. P. Agriculturista’ Relief Act (XXVII of 1934), 
a3, 2 (10), 7—Person claiming to have been subrogated 
torights of prior mortgagee suing to realize money 
claimed—Suit held in respect of secured loan. 

The definition of “secured loan” speaks only of pro- 
perty being hypothecated and does not say that it 
must necessarily have been hypothecated by the defen- 
dants who happen to be interested in contesting the 
suit. Where a person in 2 suit claims to have been 
subrogated to the rights of the prior mortgagee and 
‘to be entitled to exercisethose rights in order to be 
able to realize the money claimed, it is not correct 
in these circumstances to say that the property in 
question cannot be deemed to be hypothecated as 
security forthe “loan” in respect of which this suit 
has been brought. 


F. A, from the order of the Civil judge, 
‘Oawnpore, dated’ May 31, 1938. 


Mr. Sri Narain Sahai, for the Appellant. 


Verma, J.—This is a plaintiff's appeal 
and is directed against an order returning 
the plaint to the plaintiff for presentation 
to the proper Court, The material facts are 
these. One Mirza Ali Husain Khan was 
owner of seven Villages: 1. Bhourapur, 2. 
Sukhmapur, 3. Pitambarpur; 4. Banwar.- 
pur, 5. Saloula Khurd; 6. Dayamatpur and 
7. DBadshanpur Gahar, all situated in the 
district of Cawnpore. His estate was taken 
over by the Court of Wards in lò93. Inere 
were debts to pay and on August l4, 1896 
the Gourt of Wards executed a simpls mourt 
gage hypothecating tne villages of Dayanat- 
pur and Badshahpur Gahar in favour of 
tne Maharaja of Balrampaur for ks. 27,000. 
Ali Husain Khan died in 1907, leaving his 
daughter, Mst. Bakbtawar Begam, as his 
heir and representative. In 1908 the estate 
was released infavour of Bakntawar Begam. 
One Husaini Begam laid claim to tour of 
the villages which Bakntawar Begam had 
inherited from her father, namely Ban- 
waripur, Saloula Khurd, Dayanatpur and 
Badshahpur Gahar. Husaini Begam's claim 
was decreed by this Oourt. Bakhtawar 
Begam appealed to His Majesty in Oouncil 
and stood.ia need of funds. So, oa July 27, 
1910 she execuied a deed of saleio favour 
of the appellant’s brotner, conveying to 
him an eight annas share inthe four vil- 
lages which had been decreed in favour of 
Husaini Begam. She also stipulated under 
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this sale deed that she herself would be 
responsible for the payment of half of the 
money dueto the Maharajaof Balrampur 
under the mortgage deed dated August 14, 
18696 and that the vendee would be respone 
sible for the payment of only the o:her half, 
The vendee also joined Bakhtawar Begam 
as a Party appellant in the proceedings. [he 
appeal was eventually allowed by their 
Lordships of the Privy Council and the 
Claim of Husaini Begam was dismissed. By 
partition between tne plaintiff and his bro- 
ther the property purchased under the gale 
deed dated July 27,1910 fell to the lot of 
the plaintiff, On March 12, 1915 Bakhtawar 
Begam executed a subsequent mortgage in 
favour of defendant No. 1 Parshotam Das, 
and of the father of defendant No, 2, mori- 
gaging the remaining half of the villages 
Dayanatpur and Badshahpur Gahar, along 
with certain other property some of which 
was Situated in the City of Lucknow, 

In 1915 the Maharaja of Balrampur filed 
a suit for enforcement of the mortgage of 
August 14+, 1896 and impleaded Bakhtawar 
Begam, the present plaintiff-appellant, and 
the subsequent mortgagees under the deed 
dated March 12, 1915, namely defendant 
No, 1 and the father of defendant No. 2 
of the present suit as defendants. A. final 
decree for sale was passed in 1918, execu- 


tion was taken out and the property waa 


ultimately sold. Neither Bakhtawar Begam 
nor the subsequant mortgagees under the 
“Mortgage deed dated March 12,1415 paid 
anything in satisfaction of this decree of 
the Manaraja of Balrampur. The plaintiff 
on January 14, 1921 and on July 22, 1924 
had to pay certain sums of money in order 
to save the property. By these payments he 
saved not only the property whien belonged 
to him under the sale deed of July 27, 1910 
but also the remaining property, In 1927 a 
suit was filed by the subsequent morte 
gagees under tne mortgage deed dated 
March 12, 1915, that is, the present defen» 
dant No. Land the father of the present 
defendant No. 2 in the Oourt of the Sube 
ordinate Judge of Lucknow, for foreclosure, 
The plaintiff-appellant, Jagmohan Das, Was 
also impleaded as a defendant in that suit, 
Ib is stated in para. lU of the present paint 
that tne plaintiff was directed in that case 
to bring a separate claim in respect of the 
amount which he had paid in satisfaction 
of the decree of the Maharafa of Balrame 
pur, So the sultout of which this appeal 
has arisen wassiiled by him on Augusi |, 
1931 in the Qourt of the Subordmate Judes 
of Cawnpore for the recovery of half of the 


h 
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amount paid by him, together ‘with interest, 
his case being that he was liable to pay 
only half of what he had paid and tnat 
defendants Nos, l and 2 were responsible 
‘for the payment of the other half. It was 
prayed that in default of payment of the 
‘sum Claimed by the defendants an eight 
annas share in villages Dayanatpur and 
Badshahpur Gahar, other than the share 
belonging to the plaintiff, may be sold by 
auction, The case of the plaintiff is tnat by 
paying off the prior mortgagee the Maha- 
raja of Balrampur, he has been subrogated 
to thé rights of the prior mortgagee and is 
entitied to realize the sum claimed by sale 
of the properties mentioned above. As has 
already been mentioned, these viliages 
Dayanatpur and Badshahpur Gahar are 
situated in the district of Cawnpore. The 
suit was first dismssed by the Court below 
on September 4, 1932 on the ground that 
it was barred by limitation. ‘he plaintiff 
filed First Appeal No. 412 of 1932 in this 
Court. That appeal was allowed. It was 
held by this Court that the suit was not 
barred by limitation and the case was 
remanded to the Court below for trial on 
the merits, The judgment of this Oourt is 
dated May 31, 1937. When the case was 
taken up by the Court below on remand, a 
` plea was raised by some of the defendants 
that the Court at Cawnpore had no’ juris- 
diction to hear the suit as some of the 
defendants were agriculturists within’ tne 
meaning of the U. r. Agri. Relief Act, and 
B. 7 of that Act was relied upon, lt was 
pointed out that all the defendants 
were residents of Lucknow andit was 
urged that tne suit should have been tiled 
` in the Court at Lucknow. 
The finding of tne learned O:vil Judge is 
that one of tne defendants, namely: Nawab 
Asaf Mirza, defendant No. 3, 18 an agricul 
turist as be is anexproprievary tenunt in 
the villages Sukhmapur and Badshahpur 
Gahar and pays ks, 3-12-0 on account of tne 
tenancy in Suknmapur and Rs, 3-3-0 on 
_ account of the tenancy in village Badshabpur 
Gahar as rent. Nawab Asat Mirza 1s toe 
gg and one of the heirs of Kakhtawar 
' Begam who died on September 30, 192. 


“The Oourt below has accepted this argu: ` 


‘ment, and has returned the plaint to the 
plaintif for presentation to the proper 
Court, as has veen mentioned above, 
Lhe argument put forward on behali of 
the defendants, who raised this plea 1a tae 
‘Court below, was that this suit related to 
“san “unsecured loan.” „The plaiuri urged ia 
reply that it was mot in respect of.ag un- 
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secured loan as he had been subrogated to 
the rights of the prior mortgagee, Maharaja: 
of Balrampur, and was entitled to realize 
his money by sale of immovable property 
situated within the jurisdiction of the 
Oawnpore Court. The Court below has ree 
ferred to the definition. of “‘secured loan” 
and ‘unsecured joan” in s. 2 (10) (b) and (ce), 
U, P. Agri. Relief Act, and has held that 
it Cannot be said that any property was 
“specifically bhypothecated” as security for 
the money in respect of which the plaintiff 
is suing, and that therefore it must be held 
The respon- 
dents have not appeared, but the learned 
Counsel appearing for the plainuff-appel- 
lant bas presented the case to us with 
fairness and has invited our attention to all 
the relevant provisions of the law, We have 
come to the conclusion that the decision of 
the Court below is not correct, Section 16, 
Oivil P. O., lays down the general rule on 
the subject of the Court in which suits have 
to be instituted and it is provided there that 

“...suits...for...sale...in the case of a 
mortgage of or charge upon immovable property .... 


shall be instituted in the Court within the local 
limits of whose jurisdiction the property ie situated.’ 


It was argued by the defendants in the 
Court below that the “loan” in respect of 


“which the plaintiff was suing was an “unse- 


cured loan’ and that the provisions of 8. 7, 
U. P. Agri. Relief Act, had to ce followed, 
even though the plaintiff be entitled to 
the recovery of the money by sale of immoy- 
able property situated within the jurisdice 
tion of tne Court at Cawnpore. Lt seems 
to us however that the construction placed 
by the Oourt below on the delinitions of 
“secured loan” and “unsecured loan" in the 
U. P. Agri. Relief Act is not correct. To 
begin with, the detinition speaks only of 
property being hypothecated and does not 
Say that it must necessarily have been 
hypotnecated by the defendants who happen 
to be interested in contesting the sult. 
Tne Court below has observed that the 
charge in favour of the plaintiti is “merely 
a creation of law,’ whereas “hy pothecation 
of property is an act of the parties.’ In our 
Opinion, these observations are based ona 
misapprehension of the right on whicn the 
Plaintiff bases his claim. ‘here is no quese 


‘tion of the creation of a charge in his 


favour, He claims to have been suorogated 
to the rights which the Maharaja ot Bal- 
rampur bad under the mortgage deed dated 
August 14, 1996, executed in the Maha- 


“rajas tavour Dy she predecessur-in-title of 
_ déteadants Nos. 1 and 2 as well as of de- 
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fendant No, 3 and to be entitled to exercise 
-those rights in order to be able to realize 
the money claimed. In our opinion, it is not 
Correct in these circumstances to say that 
the property in question cannot be deemed 
to be hypothecated as security for the “loan” 
in respect of which this suit has been 
brought. 

In this view of the matter, the defendants 
cannot, in our opinion, derive any advantage 
by pointing to the word “specifically” in 
the detinition. Property is either hypothe- 
cated or is not hypothecated. If itis bypos 
thecated, it is specifically hypothecated. We 
consider that the suit brought by the plain- 
tiff-appellanot is in respect of a “secured 
loan,’ and not in respect of an ‘unsecured 
loan,” as held by the Court below. That 
being so, the plea raised on behalf of the 
defendants was untenable and should not 
have been given effect to. For the reasons 
given above we allow this appeal, set aside 
the order passed by the Oourt below on 
May 31, 1938, and remand the suit to the 
Court below with the direction that it shall 
restore it to its original cumber in the ree 
gister and shall proceed to hear and decide 
it on the merits according to law. The plain» 
tiff is entitled to his costs of this appeal, 
The costs in the Wourt below shall abide 
the result. 


D. Suit remanded, 


—_——_ kaanan 


CALCUTTA HIGH COURT 
Appeal No. 39 of 1939 
December 8, 1939 
R. O. Mirren AND Lopas, JJ. 
JHIRIGHAT NATIVE TEA Oo. Lta.— 
APPELLANT 
versus 
B. GUPTA— RESPONDENT 

Companies Act (VII of 1913), ss. 152 (3), 208-C— 
Words “in pursuance of this Act,” meaning of, 
explained—Arbitration contemplated in s. 208-0 and 
in 8. 152 (3), diference. 

The concluding words of sub-s. (3) of s. 152, 
Companies Act “in pursuance of this Act, mean 
that ss, 3 to 22, Arbitration Act, 1899, would apply 
to all arbitrations in which one or both the par- 

< ties are companies irrespective of the locus of the 
subject-matter by the force and effect of the Com- 
panies Act, and the procedure provided for in the 
Arbitration Act for extending its field of operation 
would not have to be followed in such cases. 
Thus s, 3 and s. 4 (a), Arbitration Act, 1992, would 
apply to all arbitration in which a company is a 
party. Paragraphs 20 and 21 of Sch. II, Uivil P. 
O., are accordingly excluded and the Court to 
which the award will have to be filed under s. ll 
(z), Arbitration Act of 1t99, must be either the 
"High Court or the Oourt of the District Judge, . as 


JEIRIGHAT NATIVE Tita OO. LED. v. B, GUPTA (DAL) 


143 


the case may be. 164 Ind. Cas, 393 (1), dissented 
from, 177 Ind. Oas. 659 (2), referred to. 

The arbitration contemplated in s, 208-0, Oom- 
panies Act is one between the company in liguida- 
tion and one or more of its members—an arbitra- 
tion to settle an internal dispute or dificrence. 
Section 152 (3) would not have covered such a case, 
as the arbitration contemplated there is one be- 
tween a company and either another company or an 
individual, a third party, i. e., an arbitration to 
settle not an internal but an external dispute or 
difference, 


A. from the original order of the District 
Judge, Oachar, dated September 27, 1933, 


Messrs, A. C. Gupta, Ajit Kumar Dutt and 
Dhirendra Krishna Roy, for the Appellant, 


Messrs. S. M. Bose and Satyendra Kishore 
Ghose, for the Respondent. 


Judgment. — The respondont was the 
selling agent of the appellant company at 
Oalcutta. In that capacity he had from time 
to time received sums of money on behalf 
of the company. It is not necessary to recite 
the terms on which he obtained the agency. 
He was also the financier of the company 
and inthat capacity had from time to time 
advanced monies to the company. Difference 
as tothe state of accounts arose between 
them. By a written submission signed on 
September 11, 1937, by the respondent and, 
by and on behalf of the company, by its 
secretary, Bidit Ohandra Gupta. The 


matters in dispute were referred to the arbic 


tration of Mr, Surendra Mohan Sen Gupta. 
Mr. Sen Gupta entered upon the reference 
and made his award on October 13, 1937. 
On April 19, 1933, just on the re-opening 
of the Oourt after the Easter vacation, the 
company filed an application in the Court 


‘of the Subordinate Judge, Oachar, under 


para. 20 of Sch. II, Oivil P, O., for filing 


. the award. A copy of the award was tiled 
- with that application. 


| Tne respondent 
being served with notice of the said appli- 
cation filed his written statement on June 
20, 1938. As the contest raised important 
points the learned District Judge trans- 
ferred the case to his file and by his order 
dated September 2:, 1958, dismissed the 
same. n 
Oua the pleadings 14 issues were framed. 
The 13th and the i4th were general issues, 
The remaining 12 issues raised specific 
points. The learned District Judge gave his 
judgment on the first 5 issues only, He ned 
on issue No. 1 that the application was not 
maintainable as it was made under Para, 20, 
Sch. JI and on issue No, Z that the applica- 
tion to tile the award could not bg made too 
the Subordinate Judge. The ground for 
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his decision was that the Arbitration 
Act (IX of 1899), was applicable to the 
case. He further held on issue No, 9 that 
the award -was-illegal and void as the 
“formalities of the Arbitration Act had not 
been observed.” His last mentioned con- 
clusion, according .to him, followed as.a 
corollary to his finding on issue No. 


that the company and the Board of Direc- 
tors were competent to refer the dispute 
to arbitration and that tne arbitrator had 
been legally appointed (issues Nos, 3 and 
4), We think that the. learned District 
. Judge, in the view that he took on-issues 
Nos. L and 2 ought not’ to have expressed 
his opinion on issues No. 3 tob.. He should 
have returned the application for being 
presented to the proper Court, leaving 
it open to the proper Court to decide these 
three ‘issues as well as the other issues. 
As we think that tne learned District 
Judge was right in his -decision on issues 
Nos, i and 2-we set aside his decision 
on issues Nos. 3 to 95 and leave the 
subject-matter of these issues open between 
the parties, The determination of the ques- 
tion. involved in issues Nos. l and 2 
depend mainly upon the interpretation of 
S. 152, Companies’ Act. These issues as 
framed by the lower Court are: 

1) Is the petition for filing the award main- 
tainable ? 

(2) Hasthis Court jurisdiction to hear the peti- 
tion ‘filed by the plaintiff or to pass judgment 
thereon ?” 

The first and the third sub-sections of 
s. 192 are: < 

(1) A company may by written agreement refer 
to arbitration, in accordance with the Arbitration 
Act, 1899, an existing or future difference between 
itself aod any other company or person, 


* 
(8) The provisions of the Arbitration Act, 1899, 
other than those restricting the application of the 
Act in respect of the subject-matter of the arbitra- 
tion, shall apply to all arbitrations between come 
panies aod persons in pursuance of this Act,” 


The second sub-section is not material 
-in the appeal. Two views have been taken 
of these two sub-sections by otner Courts 
but there 
eThe conflictin the Lahore High Court was.. 
settled by a Full Bench of tnat Court in 
Sita Ram Balmakundy. Punjab National 
Bank Ltd. (1). Stress was laid by Bhide, J. 
on the word ‘may’ in Subes, (1) and on 
tne lust five words of sub-s, (3) which by 
the way, “were misquoted. ‘Tne conclusion 
of the Full Bench was that apart from 
s. 152 a company nad the power- to r-ier 

(1) 17 ds 722; 164 Ind, Cas; 393; AI R 1936 Lah. 
.721, 39 P L R35; IRL 117 (E B} 


snIRIGUAT- NATIVE TRA Co. LÊD. v. B. aueta (GAL) 


2. He 
further’ held that the ‘submission was valid, — 


is no decision of this Court, -> 
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disputes to arbitration and that s. 152 
gave a company the option to refer. 
matters in dispute between it and another 
company or person in acccrdance with the 
Arbitration Act, 1899, and when the said’ 


option was exercised by the company the 
limiting provision contained in s. 2, Arbi- 


tration Act would have no force, It was 
said tnat s. 214 (2) Companies Act, as rt 
stcod then is. 203 (c} cl. 6 of the Act now 
in force) lent additional support to that 
view. The other view is that ifa company 
wishes to refer disputes to arbitration, it 
must refer in accordance with the pro- 
Visions of the Arbitration Act, 1439. One 
of the recent decisions which has expressed 
this View is in Peoples Bank of Northern 
India Lid. v, Padam Lal Wasu Ram (2), 
We do not feel inclined tothe view taken 
by the Full Benchof the Lahore H.gh 
Oourt. a ER - 

Subes, (1) of e. 152, by itself conveys 
the meaning that a company will have 
the power to refer to arbitration.in accord- 
ance -with the Arbitration Act, 1899. It 
would be a redundant provision if it be not 
read with sub-s, 3. A company would 
have had the power, apart from subes, (1)s 
s. lo2, to refer to arbitration in accordance 
with the Arbitration Act, 1099, a dispute, 
the subjeci-matter of which could be the 
subject-matter of a suit woich with or 
without leave, could have been instituted 
in presidency town. Suabes. 3, s. 192 
therefore is of prime importance, andin 
our judgment the question involved in 
issues Nos, 1 2and wıll.have to be answer- 
ed On the interpretation to be put on that 
sub-section, 

By its own. force the Arbitration Act, 
lo99,. governs a narrow field. -It operates 
where tue subject-matter of the submission 
falls either wholly or partly within the 
locus of a Presidency town or of the City of 
Rangoon. The Act itself lays down ‘tne 
procedure for its extension to other local 
areas, That procedure is that a notitica- 
tion. by the local Govt. detining the extend- 
ed local area must be issued. A repeal 
of s. 2: of the Acs would bring unto 
operation the other sections of tne Act, 
namely ss..3 to 22 throughout the woole 
of British ladia, by the force of s. |, subs 
s. (2), These two facts are fundamental and 
in our judgment must be kept in view, aud 1f 


‘these are kept in view, the meaning of sube 


B. 3,8. 152, Uompanies Act, would become 
clear. Ine concluding words of that sub- 


. (2) AI R 1938 Pesh. 54; 177 Ind, Oas. 659; 11 R 
Pesh,..30. . . ae 


ee 
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Section “in pursuance of this Act’ words 
which had troubled the minds 
Judges constituting the Full Bench of 
the Lahore High Oourt,—mean that ss. 3 
to 22, Arbitration Act, 1898, would apply to 
all arbitrations in which one or both 
the parties are companies irrespective of 
the locus, of the subject-matter by the 


AN 


force and effect of the Companies Act, and: 


the procedure provided for in the Arbi- 
tration Act for extending its field of 
operation would not have to be followed in 
such cases, 
effect of sub-s. 3 of s. 152. The words 
“in pursuance of this Act” (2, e. the Oon- 
panies Act) clearly qualify the phrase 
“shall apply.” The meaning. is that the 
provisions of. the Arbitration Act, 1899, 
except s, 2 thereof (which is to be treated 


as non-existent) shall apply to all arbitra- 


tions between companies and persons by 
the force and effect of the Gompanies Act 
ilself. The decision of the Full Bench of 
the Lahore High Court has the effect of 
substituting for the words “in pursuance 
of this Act” used:by the Legislature the 


words “in pursuance of subs, (1)” or the. 
pursuance of this section.”. 


words “in 
On the interpretation we have put upon 


sub-s. (3) of 8.152. Section 3 and s. 4 (a), 


Arbitration Act, 189', would apply to all 
arbitration.in which acompany is a party. 
Paragraphs 20 and 2] of Sch. II, Civil 
P. O., are accordingly excluded and the 
Court to. which the award will have to 
be filed under.s. 11 (2), Arbitration Act 
of 1899 must be either the High Court 
or- the Oourt of the District Judge, as the 
case may be. The material . paragraphs 
of Sch. I], O, P. O., are excluded by the 
direct force of the Companies Act, by 
reason of that Act incorporating 8. 3, 
Arbitration Act. Schedule IL is accord- 
ingly excluded by virtue of the provisions 
| of s, 89, Civil P. O. ; 7 
We‘donot think that s, 2080, sub-s. 
(6), Companies Act helps the contention 
> of the appellant; which was on the same 


lines as were adopted bythe Fuil Bench. 

sub-section | 
made the provisions of the Arbitration. Act, 
applicable to 
arbitrations in pursuance of that section, 


of the Lahore Oourt. That 
1899, except s. 2 thereof, 


namely 20220. The arbitration contemp- 


lated in. that section is one between ‘the 
company in liquidation and one or more: 


of its members—an arbitration to settle an 
internal dispute or difference, Section 
152 (3) would not havé covered such a case, 
‘as the arbitration contemplated there is 
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This is, in our. judgment, the 
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one between acompany and either another 
company or an individual a third party, 
i.e, an arbitration to settle not an inter- 
nal but an external dispute or difference. 
We accordingly uphold the decision of 
the learned District Judge on issues Nos. 


1 and 2 only. As the Gourt in which the 
application to file the 


award was mada 
had no’ jurisdictron to entertain it, not 
being the Court of the District Judge 
the proper order would-not be an order 
of dismissal but an order for return of 
the application for presentation to the 
proper Oourt in accordance with the pro” 
visions of the Arbitration Act, 1899. We 
accordingly direct the applicition to be 
returned. Subject to this modification and 
the reservation made witb regard to 
issues Nos. 3 to5 the appeal is dismissed. 
As tre respondent has succeeded substane 
tially: he must have the costs of this Oourt 
from the appellant Company. Hearing fee 
three: gold mohurs. 


Bo” Appeal dismissed. 





_ MADRAS HIGH COURT 
Appeal No, 370 of 1937 
August 31, 1939 
BURN AND Stopart, JJ, 
- MUHAMMAD IBRAHIM— APPELLANT 
| versus — 
S. KAMAL SAHEB— RESPONDENT 

Workmen's Compensation Act (III of | 1929)— 
Accident—Compensation—Accident must arise out of 
and in course of employment—Oompensation held 
could not be claimed. 

Where the employment of the deceased was asa 
bus driver but at the time of the accident he was 
travelling as a passenger, standing on the foot- 
board and there is no evidence that he was going to 
or from his work or that he was going in the bus 
for the purpose of his employment, his depend- 
ants are not entitled to any compensstion, — - 

A, against an order of the Commissluner 
for Workmen's Compensation, Madras, daied 
September 23, 1937. 

Messrs,..Ch.-Raghava Rao, S. Kothan- 
darama Nayanar aud N. C. Subbiah, for. the 


Appellant. 
-Judgment.—This appeal must be allow , 


‘ed. The learned ` Commissioner's finding 


that the deceased was in the employment 
of the opposite party is a Gnding of fact 
with which we cannot, and do not wish to 
interfere, But there was no evidence what- 
ever on which the learned Commissioner 
could base his finding that the accident to 
the deceased arose out of and in thecourse of. 
his employment. His employment was asa , 
‘bus driver’ but at the time of the accident 


> 
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he was travelling ês à passenger, standing 
on the foot board. There is no evidence 


that he was going to or from -his work or 


that he was going in the bus. for the pur- 
pose of his employment. This appeal is 


allowed with costs here and in the Court . 


of the Commissioner. 


N.B. Appeal allowed. 


NAGPUR HIGH COURT 
Criminal Appeal No. 272 of 1939 
October 20, 1939 
NIYOGI AND Grover, JJ. 
MAROTI— APPELLANT 

- versus 
EMPEROR—Opposite Party 


Conyfession—Retracted—When admissible against 
person making tt—Criminal Procedure Code (Act V 
of 1898), ss. 164 (3), 533— Failure to observa ail 
Jormalities under sub-s. (3)—Confession fulfilling 
all requirements of certificate required by sub-s, (3) 
except appending of  certijyicate—Defect is curable 
under a 533—Evidence Act (I of 1872), s, 30— 
Substantive evidence not sufficient to establish guilt 
against accused—Oonfession of co-accused, if can be 
used as substantive evidence. 

A confession, though retracted, is admissible 
against the person making it, provided that the 
Court is satisfied that it was voluntarily made, 

Where a confession recorded under e, 164, Crimi- 
nal P. O., fulfils all the ingredients of the ‘certi- 
ficate indicated in sub-s.3 ofs, 164, except one, 
viz., that the Magistrate believed the confession to 
have been voluntarily made but that factor is supplied 
by the Magistrate in his oral evidence, the mera 
failure: of the Magistrate to append the certificate 
interms of.sub-s. (3) is merely a formal defect 
which does not affect the merits of the statement 
made by the accused and is curable under s. 533, 
163 Ind. Cas. :81 (1) and 168 Ind. Oas. 962 (2), dis- 
tinguished. a a i 
. When the substantive evidence is not sufficient 
to establish a prima facie guilt against the aceus- 
ed, it is not permissible to use the confession of a 
ec-accused under a. 30, Evi. Act, as if it were 
itself substantive evidence, which it is not. If 
there is relevant evidence bearing on the accused's 


' complicity in a particular crime the confession of 


a co-accused may be taken into consideration to 
lend assurance to it. It can‘in no case be used to 
fill up the gap in the prosecution evidence, 


Or, A. frem the order of thé Court of the 
Nae Judge, Nagpur, dated August 21, 
1 Ve | i ý i 


"Mr. S. K.-Wankhede, tor the Appellant. 


Mr. W. R. Puranik, Advocate-General, 
for the Orown. a 


Judgment —Maroti, Sitaram and Gulab 
‘were triéd in the Court of the Beesions 
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RB TO 


Khurasgaon in the Saoner Tahsil on April 
23,1939, Gulab was acquitted and Maroti 
and Sitaram were found guilty of the 
Offence punishable under s,302, I.P. O., 
and ‘sentenced to death subject to confirma- 
tion by this Court. Maroti and Sitaram 
have preferred separate appeals and this 
judgment governs the disposal of both. | 


A dead body was discovered on the 
Bengali Nagpur Railway Line about a mile 
from Saoner not far from the village of 
Khurasgaon where the parties reside. It 
was first observed by the driver of the night 
train which had, therefore, to be pulled up: 
The body was identified by the local people 
as that of Raghudeo, a money-lender of 
Khurasgaon village. In the course of the 
investigation Sitaram made. a confession 
which was recorded by Mr, R. D. Beohar, 
Magistrate, First Olass, under s. 164, Crimi- 
neal P. ©. Sitaram also ‘pointed out the 
place where the murder had taken place. 
That was in the field of one Nanhu and a 
Sample of earth was taken from the spot 
pointed out by him and sent to the Imperial 
Serologist who declared that it was stained 
with human blood. Maroti also produced 
from the hedge round his garden which 
was close to the place of the murder, a piece 
of bamboo, Art. R, which as declared by the 
Imperia! Serologist was stained with human 
blocd. On the strength of these and the 
oral evidence in the case the learned - Ses- 
sions Judge concluded that both Maroti and 
Sitaram were guilty of the murder. 


The evidence against Sitaram mainly 
consists of his confession which was record- 
ed by Mr. Bechar on April 29, 1939. He 
retracted it in the committing Magistrate's 
Court. It is now well-settled that a con- 
fession, though retracted, is admissible 
against the person makingit, provided that 
the-Court is satisfied that it was volunta- 
Yily made. Tte confession is attacked on 
the ground that in the absence of a certi- 
ficate as required by s. 164 (3) of the Ori- 
minal P. O. it was inadmissible in evidence. 
Reliance is placed on Nazir Ahmad v, 
Emperor (1) and Neharu v, Emperor (2) 
It was pointed out by a Bench ot this 
Oourt in Criminal Appeal No. 66 of 1939, 


(1) 17 T. 629; 163 Ind, Cas, 881; 38 Bom. LR 987; 
1936 O W N 505; (1936) M W N 745; 1936 OL R437 
(2); A IR 1936 PO 258 (2); 1936 A L R747; 9RPO 
57; Sa A L J 895; 37 Or. L J 897,400 W N1221; 
17 P L T 594; (1936) Or. Oas. 752 (2); 71 ML J 476; 
ERAH L W 583,19 N LJ 214;64 C LJ 445 


ə Judge, Nagpur, on -the charge: of murder- 


(P O). ! : 
ing one Raghudeo, ay ‘teoney-lender of (2) IL R 1937 Nag. 268; 168 Ind. Cas. 962; 38.Or, 


L J 642; 9 R N 281; A I R 1937 Nag. 220, 
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reported in Baliram Singh v. Emperor (3), 
that nothing that was said in the'two cases 
Stated above was applicable to a case such 
as this where the only irregularity consisted 
in the Magistrate's failure to observe all 
thé formalities described in subss. 3 of 
8. 164, Criminal P.O. Asthe learned Judges 
_didin that case, we have again to impress 
upon the Magistrates the supreme neces- 
sity of exercising carefulness in every dee 
tail connected with the recording of con- 
fessions as their carelessness in this res- 
pect not only results in lengthy arguments 
which are avoidable but also creates diffi- 
culty in the admission of what in many cases 
18 an essential piece of evidence, In our 
opinion, the Privy Council ruling in Nazir 
Ahmad v. Emperor (1), has no application 
for the obvious reason that at p. 640* their 


Lordships of the Privy Council make it - 


` clear that the Magistrate in the case which 
their Lordships were dealing with neither 
acted nor purported .to.act. under s. 164, 
or 8. 364 and that nothing was tendered in 
evidence as recorded or purporting to be 
recorded under either .of those sections. 
Their Lordships :preface the observations 
extracted above by the remark that in that 
case there was no question of the operation 
or scope of s. 533, Oriminal P. O. It is 
perfectly clear that their Lordships of the 
Privy Oouncil. never intended that their 
observations should apply to any case where 
the confession purports to have been re- 
corded under s.. 164, The effect of - that 
ruling was considered in Lal Singh v. 
Emperor : (4), Mohammad Din Mehr v. 
Emperor (5) and Kartar Singh v. Emperor 
(6) and in The King v. Saw Min (7), where the 
learned: Judge of the Ringoon High Court 
alluding to the Privy Council case observed 
“From this what is now clear is that in cases 
whers a Magistrate has madeno attempt to comply 
with the requirements ‘of ss, 1€4 and 364 of the Ori- 
minal P. O., in recording the confession of an accus- 
ed person,such aconfession is not admissible in 
evidence, Where such an attempt has been made, 
but there is a formal defect in the procedure 


* thereof, then it will become curable under s. 533 
of the Oriminal P. 0." 


(3) 1939 N L J 442; 184 Ind. Cas. 274; 12R N 
106; 40 Or, L J 937; A I R 1939 Nag. 295. 
- (4) A I R1938 All. 625; 178 Ind. Oas. 694; (1938) 
A LJ 943; 1938 A L R881; 11 R A 337; I L R(1938) 
All. 875; 40 Or. L J 132. 
(5) AI R 1938 Lah, 200; 174 Ind. Oas. 881; IL R 
1937) Lah. 658; 40 PL 401; 10 R L 618; 39 Or. L 


488. . 
(6) AI R1938 Lah. 556; 176 Ind. Oas. 666; 11 R-. 


L 224; 39 Or. L J 769; 40 P L R 854. 
(7) 1939 Rang. L R 97; 182 Ind. Oas. 705A I R 
1939 Rang. 219; 12 R Rang. 25; 40 Cr. L J 691. 
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In Neharu v. Emperor (2), the placitum 
of the report no doubt supports the appel- 
lant’s contention but the circumstances of 
that case are clearly distinguishable from 
those in the present case and the exposi- 
tion ofthe law made there must be undere 
stood a3 applying to the peculiar facts of 
that case. At p. 270* the learned Judges pointe 
ed out that the confessional statement ite 
self was open to such criticism that no ree 
liance could be placed on it. The accused’s 
signature itself was not taken, The cone 
fession produced in that case was itself 
characterised by the learned Judges as 
being moreof an inquisition than a cone 
fession, and the Magistrate had examined 
the accused person with the aid of a note 
prepared by the Sub-Inspector. It is, there- 
fore, clear that in that case there was not 
merely a-formal defect but a defect which 
affected the substance of the confession 
itself, Nobody can contend in a case such 
as this that theconfession could be cured 
by s. 533 of the Oriminal P. C. 

In the present case the defect was of 
such a formal nature that it did not affect. 
the merits of the statement made by the 
accused person. It -is precisely to such 
cases that 8. 533, must apply, failure to do 
which would render that section altogether 
nugatory. In the present case although 
the certificate is not appended in terms of 
sub-s.3 of s. 164, Oriminal P. O., the record 
of the proceedings contains nearly all the 
points which are intended to be includ» 
ed in the certificate, The Magistrate 
has indeed signed a certificate declaring 
that it was taken in bis presence and hear- 
ing and that_it contains a full and true 
account of the statement made’ by him. 
Sitaram was produced on April 26, on which 
day the Magistrate gave him 3 days time 
for reflection. On tnat day he- recorded 
that he told the accused that he was free 
to make a statement or not in his discre- 
tion, and on April 29, when he was pro» 
duced for the record of his confession he 
was asked if he understood that anything 
he stated might be used against him and 
he replied in the affirmative, The con® 
fession therefore fulfils all the ingredients 
of the certificate indicated in sub-s. 3 of 
s. 164, Criminal P. O., except one, viz., that 
the Magistrate believed the confession to 
have been volun’arily made. That factor 
was supplied by the Magistrate in his 
oral evidence as P, W. No. 24, That state- 
ment is fully endorsed by the actual racord 
of the proceedings. Sitaram was arrested ° 
*Page “Nag.—[Ed). .° : 
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- on April 24, and was produced before the 

-Magistrate on the 26th, The Magistrate 
‘yemanded him to jail: custody for three 
days-and in his warrant instructed the 
Superintendent of jail to sse that Sitaram 
was kept aloof from all Police influence 
with a view to leave him free for reflec- 
tion. 
make a statement or not in ‘his own dis- 
creticn and that anything he said might 
be used in evidence against him. On 
the 29th when he appeared before the 
Magistrate the Court-room was cleared of 
all Police Officers including even the 
Court Moburrir. It was in these circum- 
stances that Sitaram made his confession 
and his confession cannot but be treated as 
a Voluntary one. 

The confession is in two parts, In the 
first part he stated 

“Maroti Gulab and I killed Raghu. Maroti had 
taken Raghu with him in a field which is two miles 
from the village. Gulab came to call me, but I did 
not go. Then Ramchand came. Thereupon I went 
slong with Ramchand and Gulab. Ramchand ac- 
companied us one mile and then we met Maroti 
Raghu “coming back, whereupon we killed 

im.”. l 
“The second part of the confession is 
more detailed and in that he said that 
Raghu ‘was a money-lender whom, the 
whole village hated as he took everybody`s 
property in settlement of debts including 
that of the accused and Gulab. 

“A month before the incident Maroti, Gangaram, 
Gulab and myself had conspired to murder Raghu 
bút he backed out. A month later, however, Maroti 
and Gulab again brought up the matter." 
` As to the actual incident his words were 
these : 
` “Ramchand accompanied him for about a mile. 
I cannot say whether Ramchand knew anything 
about the murder, When we had gone ahont a 
mile we met them in the field of Nanhu son of 
Raghu. There we killed him, When Gulab and I 
saw Raghu and Maroti we stepped aside and 
allowed them to pass and we followed him on tiptoe 
so that he may not hear us. We twisted ropes 
round his neck from behind, felled him down and 
strangled him. All three of us pulled the ropes 
and thereby caused his death.” 


Sitaram fully implicates himselfin the 
murder and Lis confession though retracted 
ecould be used against him as it was 
voluntary. : There are, however, circums 
stances, which corroborate the truth of 
the confession. Fakirchand (P. W. No, 18) 
met the appellant Sitaram coming away 


from his master’s khalla and when he 


called him he told him that he had to 
go-to Saoner for dinner. That was towards 
“the evening. When he again met him at 
8p. m. he repeated that he had been to 
dine with Rama Obitiwan,_ but Rama Ohiti- 


r 
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He was told that .he was free to 
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wan as P. W. No. 29 flatly contradicted 
Sitaram that he had been to bis house, 
for dinner. That Maroti and Raghu went 
out together is proved by Mst. Gangu 
(P. W, No, 1) and Barya (P. W, No. 2). 
Reghudeo’s servant. Khushal (P. W. No. 3) 
and Nathu (P. W. No. 4) who were working 
on the Railway also noticed Maroti and. 
Raghu proceeding together along the Rail- 
way line in the direction of Saoner. The 


‘fact that Raghu was strangled is confirmed. 


by medical evidence and ‘the evidence of 
witnesses who found the body on the 
track. Kazi Abdul Rashid (P. W. No. -6) 
deposed that it was Sitaram who disclosed 
the place where the murder had taken 
place.: It was from that spot that earth 
was collected and sent to the Imperial 
Serologist who reported that it was 
stained with human blood, Further there 
is ample oral and documentary evidence to 
prove that Sitaram was indebted to. Raghu- 
deo the deceased. There is also the evi- 
dence-of Tursia (P. W. No. 17) and Bala 
P. W. No. 19) that Sitaram and Gulab saw 
them at a well when a cow which had ~ 
fallen into it was being pulled out. That 
well is not far from the Railway line along 
which Sitaram and.Gulab was seen walking 
towards Saoner that evening. a 

Sitaram’s confession coupled with this 
corroborative evidence is sufficient to bring 
the guilt home to him. He was therefore 
right!y convicted of murder. - oe te 

As to the case of Maroti, however, the 
evidence as to his. complicity in the 
murder is very meagre and inconclusive, 
There is eviderice to show that the appel» 
lant Marcti and Kaghudeo left the latter's 
house with the avowed intention of going 
to Sakharam’s field. Maroti himself admits 
that he accompanied Raghudeo asfar as 
Sakharam’s khalla, but says that on their 
return from the khalla, he went to his 
own field and Raghudeo proceeded towards 
Saoner. His statement receives: a.measure 
of support from the evidence of Sonya 
(P. Wi No. 7), but the witness has been 
rightly - discredited by the lower Court. It 
may be taken to be fairly established that 
Maroti and Raghudeo were together when 
the latter was .murdered. That -circum- 
stance is relevant but not conclusive. The 
prosecution relied on three more circum- 
stances to inculpate Maroti, viz., (1) res 
covery of a blcodstained shirt irom his 
house, (2) recovery from a well of a stone 
with ropes wound round it, aad (3) pro» 
duction by him of bamboo (Art. R) stained 
with human blood. The learned Sessions- 
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Judge rightly rejected the first two items 
of evidence as the shirt did not &t him 
and the ropes were taken out of the well 
in his absence, He however héld that the 
production of the bloodstained bamboo 
‘Art. R) was sufficient in itaslf to connect 
him with the offence. As in his opinion 
this fact coupled with Maroti'’s associa- 
tion with the deceased was sufficient to 
incriminate Maroti, he took Sitaram's 
confession into consideration under 
s. 30, Indian Evi. Act. We find it 
difficult to concur with the learned Bese 
sions Judge. Maroti’s association with 
Raghudeo was a. neutral fact, Raghudeo 
could well have been accompanied by hia 
Servant instead of by Maroti and yet he 
could have been murdered by Sitaram in 
the manner disclosed in his confession. 
The association of Maroti had only this 
advantage that he was not likely to expose 
the miscreant, his brother, Except his 
relationship with Sitaram there is nothing 
to indicate that Maroti was a party to the 
conspiracy. His association with Raghudeo 
may be perféctly innocent and legitimate 
in spite of the tragedy that followed. Nor 
dces production by Maroti of the bloods 
stained bamboo prove him to be the author 
of the murder when there is positive proof 
that the death was caused by strangula- 
tion and the bamboo playéd no part in it. 
That was presumbly used for bearing the 
dead body to the Railway track.. Oo 

When the substantive evidence is not 
sufficient to establish a prima facie guilt 
against the accused, it is nol permissible 
to use thè confession of a co-accused under 
s. 30; Indian Evi. Act, as if it were itself 
substantive -evidence, which it is not, If 
there is relevant evidence bearing on the 
accised'’s complicity in a particular crime 
the confession of a co-accused may be taken 
into consideration to lend asgurance to it. 
Ib can in no case. be used to fill up the gap in 
the prosecution evidence, 

S. Appeal dismissed. 


a a 
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asking relief under s, 33, U. P. Agriculturists' Rolief 
Act (XXVII of 1934)—Court-fee payable, 

The Oourt Fees Act does not draw a distinction 
between suit for account in which the plaintiff claims 
thata sum ot money is due to him, and a case where 
the claim isthata sum of money is due from the 
plaintiff to the defendant. 

A suit asking for relief under sg. 33, U. P. Agri. 
Relief Act is a suit for account and the amount at 
which the relief is valued in the plaint or memoran- 
dum of appeal must be taken for the Oourt Fees Act 
and an ad valorem court-fea must be paid on it and not 
a declaratory court-fee, 177 Ind. Oas. 76 (1), relied on. 
172 Ind. Oas. 653 (2), distinguished. 


F.A. from the decision of the Bub- 
Judge, Bulandshahr, dated August 2, 1936. 


Mr. A, M. Khwaja, for the Appellant. 
Mr. S. B. Johari, for the Respondents. 


Bennet, J.—This is a matter which has 
been brought to the notice of this Bench 
by the Stamp Reporter. The appeal is by 
the defendant and the plaintiff is responde 
ent. The report states that the plaintiff 
respondent paid on his plaint in the Court 
below a ten rupee declaratory court fes 
stamp whereas the court-fee should have 
been ad valorem on Rs. 17,000 amounting 
toa courtefee of Rs. 685. The plaint was 
one under the U.P. Agri. Relief Act 
and stated that the plaintiff had borrowed 
Rs. 27,000 from the defendant on Septem- 
ber 21, 1929 and had made certain repay- 
ments on different dates amounting to 
Rs, 15,795 and the relief asked for was: 

"(a) It may be declared as to what amount is dus 
by the plaintiffs under the document dated Septem- 
ber 20, 1929, registered on September 21, 1929, for 
Rs. 27,000 executed by the plaintifs in favour of 
the defendants.” 

Now this is clearly a suit for accounts 
It is. provided in the Court Fees Act 
(Act VIL of 1870) s, 7 (iv) (f) that 

“The amount of fee payable under this Aot in suits 
next hereinafter, mentioned shall be computed as 
follows... ........iM suits... ...for accounts according 
toths amount at which the relief sought is valued 
in the plaiat or msmorandum of appeal." 

There is no doubt that this is a suit for 
accounts. It is true that itis not that class 
of suit for account in which the plaintiff 
claims that a sum of money is due to him, 
It is a case where the claim is that a sum 
of money is due from the plaintiff to the 
defendant. But the Court Fees Act does not 
draw a distinction between these cases of 
suits for accounts. The criterion applied to 
all suits for accounts by the Court Fees Act 
is very simple that is, the amount at which 
the relief sought is valued in the plaint or 
memorandum of appeal. Now in the plaint 
the valuation is given in para. 7: 

“For purposes of jurisdietion of the Qourt the 
aubject-matter of the suit has been valucd ot 


Rs, 17,000. é 


t 
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. There is no statement that for the pur- 


‘pose of the Court Fees Act a lesser value is 


put forward. lt is clear that the figure of 


- Rs. 17,000 is arrived at by taking the ori- 


ginal ‘amount of Rs, 27,000 borrowed on 
September 21, 1929 and deducting the pay- 


ments: Made on ‘different. dates, and tke 


balance of the principle with interest 
amounts to Rs, 17,000 according to -the 
plaintif's - calculations. . This figure 


the relief sought is valued. This question of 
valuation for 8. 33, Agri. Relief Act has 
been the subject of a decision of a Bench 
of this Courtin regard to the Court Fees 
Act, Pahlad Singh v. Niadar Singh (1) -and 


it was there laid down that the amount. 
at which the relief was valued in the plaint 


or memorandum of appeal must be taken 


-for the Court Fees Act, and au ad valorem 


court-fee must be paid on it and not a 
Learned Counsel for 
the plaintiff-respondent referred to the case 
in Anis Begam v. Shyam Sundar (2), That 
ruling.does not deal with the question of 
court-fees but with the question of juris- 
diction and the Suits Valuation Act. A 
reference .was made in that ruling to the 
General Rules (Givil) for Courts subordie 
nate to: the High Court of Judicature at 


Allahabad, Chap. XX, amended r, 28; This 
" rule is headed : “The Suits Valuation Act, 


1887 (VII.of 1887)” and the rule begins by 


< Stating that the rule is framed undere, 9, 


Suits Valuation Act, for the purpose of jurise 
diction.’ In sub-r. (3), which was- quoted in 


part in the ruling in question ‘it-is provided | 


as follows s- 


(1) (1938) AL J 708; 177 Ind, Oas. 76; A I R 1938 
All, 467; LL R (1938) All, 686; 11 R A 159; (1938) R D 
698; 1938 A L R 698, 

' (2) (1937) A L' J 1194; 172 Ind, Cas, 653; A IR 1937 


e All..792;: 14 R (1937) All, 965; 10 R A 407; 1937 R.D 


539; 1938 A L-R l4, <. 
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it to the present question. As to the valua» 


tion for the Oourt Fees Act no authority is- 


shown by learned Counsel for his proposi- 
tion, Itis true that there has been an 
amendment by the local Legislature in re- 
gard to this question of courtefees on appli- 
cations under s. 33, U. P. Agri. Relief Act, 
but it is admitted by learned Counsel that 
this amendment has been passed after the 


; € a of ‘plaintin question which was dated Febru- 
Rs. 17,000 therefore is the amount at which 


ary 29, 1936, and the amendment does not 
purport to be retrospective. We therefore 
hold that the report is correct and that-the 
court-fee on the plaint should have been 


Rs, 685 and that there is a deficiency of. 
Rs. 675. We allow the plaintiff-respond-° 


ent three mcnths to make‘good the defi- 
ciency. If the plaintifi-respondent-neglects 
to make good the deficiency then he will 
not be heard as a respondent in this Court: 


D. Order accordingly. 





MADRAS HIGH COURT 
Criminal Revision Case No, 405 and 
Petition No. 386 of 1938 
“ November 8, -1938 
LAKSHMANA Rao, J.’ 

DELHI BATHER~—Petitionge 


versus an a 
CORPORATION or MADRAS—RasPonpunt? 


Madras Prevention of Adulteration Act (III of 
1918), s. 5 (1) (d)—Butteroffered for sale in sealed 
fins as purshased—Eztra moisture in it got admix- 
=. Wine? of manufacture—Consiction- under 
4. ), sf proper. - e 

Where the butter which is offered for sale in 
sealed tins in the state in which it is purchased by 
the vendor contains extra moisture and the evidence 
shows that the extra moisture must.: have. got un- 
avoidably admixed in the process. of the - manufac- 
ture of the butter the vendor cannot be convicted 
under s. 9 (IKA), Mad. Prevention of Adulteration-Act, 


Cr. Rev. and P. to revise the order of the 
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butter was offered for sale in sealed tins 
- inthe state ja which it was purchased by 
the petitioner from Lord's Butter Oompany 
and the evidence of the Assistant Manager 
of the Lord's Dairy Farm shows that the 
extra moisture must have got unavoidably 
admixed in the process of the manufacture 
of the butter, Proviso (ii) to s. 9 provides 
_ that no offence under that section skall be 
deemed to have been committed in such 
cases and the conviction of the petitioner 
cannot be sustained. It is therefore set 
aside and the fine if levied will be refunded. 


N.“6. Conviction set aside. 


ea 


- CALCUTTA HIGH COURT 
Appeals Nos, 1 and 2 of 1939 
l July 24, 1939 
R, C. MITTER AND MUHAMMAD 


AKBaAM, JJ. 
FATEH CHAND MAHESRI— 
. DEOREB-HOLDER—-ÀPPELLANT 


YEeTSUB 
AKIMUDDIN CHOUDHURY 
AND OTHERS— J UDGMENT-DEBTORS— 

ro RESPONDENTS 

Execution sale—Civil Rules and Ordera (Calcutta), 
rr. 1 (4). 234—Intending bidders, if come within 
r, 1 ()—R. 1 (4), whether requires suspension of 
Court sale on Fridays between 12-30 p. m. and 
2 p. mR. 234 casts duty on officer holding sale to 


on throughout day. P 
sid 4 4 by the Nazir or the person 


A gale can be held ere 
appointed to conduct the salé when the presiding 


Judge is not sitting in the Court room, The Nazir 
can appro him, if he requires directions, when 
the presiding Judge is in Chambers, The Oourt is 
not closed when the sittings are, suspended on 
. Fridays during _ the period mentioned in r, 1l, 
gub-r. (4) of Civil Rules and Orders, (Oal). An 
intending bidder does not come within the first 
part of sub-r. (4). Nor does he fall within the 
category of persons whose presence “may be re- 
quired ” by the Court or its officers, Sub-r. (4) of 
r.. (1) accordingly does not require the suspension 
of sales on Fridaya between 12-30 and 2 pu. In 
fact re 234, casts a duty on the officer holding the 
galo to go on throughout the day. Hence there is 
no irregularity when-the Nazir holds a sale between 


12-30 and2 PM e, 
As. from the ‘original orders of the Sub- 
Judge, Jalpaiguri, dated December 2, 1938. 


Dr. Basak, Messrs. Hemendra Chandra. 


Sen and Satyendra Chandra Sen, for the 
Appellant. 

Dr. Sen Gupta, Messrs. Jogesh Chandra 
Sinha, Nurul Huda and BhupencraN Roy 
Chowdhury, for the Respondents. 


Judgment.—These appeals by the 
* decree bolder auction-purchaser are directed 
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against the order of the learned Subordinate 
Judge of Jalpaiguri dated December 2, 


.1938 by which he has set aside the sale. 


The appellant sued his mortgagor and the 
puisne mortgagee. He got the preliminary 
decree on August 25, 1932 and the final decree 
on Marea 6, 1933. Thereafter there were 
some proceedings between the parties in an 
earlier execution stated in the year 1933. 
These are not material to these appeals. On 
September 8, 1936 the relevant execution 
proceeding was started by. the appellant 
(O. O, Execution Oase No. 52 of 1936). In 
this execution thé appellant wanted to sell 
the mortgaged properties which consisted 
of about 65 hals of land in the Alipur 


_ Dears. They were divided into seven lots. 


The first six lots comprised khas agricultural 
lands and the seventh lot an extensive waste, 
intended to be brought under tea culti- 
vation but which could not and even now 


cannot be planted with tea shrubs on account 


of statutory restriction. 

In the course of this execution the said 
seven lots were sold on September 27, 1936, 
The appellant purchased them for Rs. 23,025. 
This sale was however set aside by the Gourt 
on March 23, 1937. ‘The Court held that the 
sale was an irregular one and the price 
fetched was inadequate. It expressed the 
opinion, that according to the judgment- 
debtor’s oral evidence at least Rs. 500 
per hal was the proper price, After this 
order the execution case (O. O. Execution 
Case No. 52 of 1931) stood revived. The 
Court again issued a notice under O, XXI, 
r, 66 of the Corut for the settlement of the 
terms of the sale proclamation. Relying 
mainly upon some conveyances produced by 
the judgment-debtors the Oourt came to 
the conclusion that Rs. 800 per hal for the 
plots of land mentioned in lots Nos, 1 to 6 
and Rs. 400 per hal for lot No. 7 ought to be 
the advertised price. These conveyances 
have been exhibited in this case also and we 
will deal with them when considering the 
question of tLe adequacy of the price at 
which theappellanthas purchased. Thesum 
of Rs. 39,574 was inserted in the sale procla- 
mation as the estimated value of the sever 
lots’ in accordance with that basis. On 
August 20, 1937 the sale was held and the 
decree-holder purchased all the seven lots 
for Re. 25,020. The bid sheet (L76) shows 
that there were three other bidders, 
Nazimuddin Muhammad, , Bhagwan Das 
Mahesri and Mahi Kanto Barman and that 
there was keen cpmpetition amongst the 
bidders. On September 17, 1937 the mort- 
gagor,. Akimuddin Ohoudhary, filed his 
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application under O. XXI, r. 90 of the Code 
for-annulling the sale and on-September 20, 
following the heirs of the puisne mortgagee 
filed a similar application. Many objections 
were taken, but the one material for these 
appeals was formulated in the applications 
filed by the heirs of the puisne mortgagee 
in the following form: oe a 

“The bidding at the sale in dispute was caused to 
be held by the Nazir on August 20,1937 atl pr. m. 
At that time the work of the Oourt remained 
suspended according to law, asit was the time for 
the Namaz (prayer for Muhammadans.) The bidding 
at the sale having taken place at that time, the 


said sale is wholly illegal and without force and 
effect:(I-86).". -` 


A ground ‘in substance, the same but — 
formulated in different language, was- 


mentioned in the application filed’ by the 
mortgagor (I-81). The Subordinate Judge 
as we have already stated, annulled -the 
sale by his order dated December 2, 1938. 
He found -(]): that. the sale ‘proclamation 


and other processes in the execution case,. 


had been duly served; (2) that the sale 
was held between 12-30 Pp, m. and 2p, Mo 
Gung the Namaz recess. The. bidding 
may have commenced before “12-30 P, m., 
but the. properties were knocked down after 
12-30 P. M.; but before 2 p,m. This accords 
ing to him ‘was a material irregularity 


‘in conducting the sale; (3) that the Nazir 


notified that he would hold the sale after 
2 P.M. When most of the persons who had 
come to offer bids had left on that assurance 
he commenced the gale and finished it before 
their arrival. This was according to him 
another material irregularity; (4) that the 


price fetched at the sale was inadequate. 


and the inadequacy was the result of the 
aforesaid irregularities. The first finding 


respondents but the other findings and con- 
clusions have been challenged by the appel- 
Jant. There cannot be any doubt that the 
sale would be an irregular one, if the Nazir 
had told the intending bidders that he would 


commence the sale after 2 P, m., but held’ 


the same before that time after the intending 


bidders had left the place of sale on his ` 


assurance, We will accordingly first sift 
the evidence bearing upon this pdint. 


The - judgment-debtors examined eight. 


Witnesses on the point. They are (1 
Habibur Rahman (I-98), (2) - Sahitajuddia 
Prodhan (I-99), (3) Golamuddin-- Sarkar 


(1-100, (4)°Girimaddin Mahammad {I-101);- 


(5) Amirullya’ Sarkar (I-102), (6; Nitan 
Oharn Roy (1-104), (7) Mafizuddin Sarkar 


e (I-16); *(s) | Nachhimuddin Chowdhury 


(1-108), The first seven witnesses say in 


. their examination-in-chief that they came . 


to Court between 10-30 and ll «a. m., 
intending to bid. Each of them came.. 
with money, the amount ranging from. 
Rs. 2,200 to Rs. 6,500, The sale was not, 
commenced before 12-30. At or about. 
12 o'clock the Nazir declared that he would. . 
ccmmence the sale after Namaz time (i. e. 
after 2 P. m.) They left, witnesses Nos. I, 
to 9, to say their prayers and No. 6 
(Nitan Charn Roy) to attend at the Registra- 


‘tion Office. They came back shortly before ` 


2 P, M.,and found that the bidding was over. 
The last of the abovenamed witnesses is the 
‘mortgagor's son. He says that he wasatthe . 
place of sale up to- 12 or 12-30. All the 
‘intending bidders went away for the Namaz 
when the Nazir said that he would hold the- 
‘sale after 2 p. m. He also went away for the 
Namaz, All came back at about l-30 P. m. 
‘and found that. all was over. The learned 
Judge did not place much reliance on the 
Muhammadan witnesses apparently on the 
ground that their sympathies would be with 
the judgment-debtors who were Muham- 
madans,- but he has placed great reliance 
in the evidence of Nitan.GCharn Roy. 
Habibur Rahman's story is improbable and 


we do not believe it. According to him his 


father, who is'a jotedar, had sent him with 
Rs. 2,200 for the purpose .of offering bids. 


-He was a young managed about 20 or 21 


years old, who’ had never attended a Court 
sale before. He capnot say whether the 
‘Nazir was a Hindu or a Muhammadan. Hig 
evidence discloses.that both he and his father 
arë under the influénce of the mortgagor.. 


‘It -is doubtful on his evidence: whether his 


father had ‘the’ means-..to advance him ` 


‘Rs, 2,200. . 
has not been challenged before us by the ~ 


Sahitajuddin “Prodhan says that he 
came to‘bid with Rs. 4,000. The land 
which ‘he intended to purchase was 30 


-or 40 miles from his house with a big 
_Tiver intervening, He is a-small jotedar. 


The annual rent of the jotein which he has 
co-sharer was only Rs,147, That indicates 
his financial position, He was intimate with 
the mortgagor. -It is highly improbable that 
such a man, who lives by cultivation, would 
think of purchasing a piece of land 30 
or 40 miles away from his house. He 
further says that he came to know of the 
intended sale from-an.advertisement in the 
newspaper Janamat. The sale was never ade 
vertised in. that newspaper but in another of 
the name of Trisota (Ex.G I-21). -Similar 
comments are applicable to the evidence of : 
Golamuddin Sarkar, Girimaddin Mékame - 
mad (he came to depose without summons), 
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Amirullya Sarkar and Mafizuddin Sarkar. 
We are of opinion that none of the aforesaid 
witnesses were present in Court at the date 
of'bale. Some of them had no means to buy 
and none of them could bave any attraction 
forrany of the lots which were far away 
from their places of residence, 
‘Nitan’s evidence is that he read the 
_advertisement in the newspaper Trisota five 
days before the sale date. He came to Court 


on the date of sale with Rs. 6.000 intending’ 


to purchase 16 hals of land included in the 
Kamlai jote (probably lot No.6). He admits 
in his cross-examination that he had nolands 


near that jote which was about 30 miles. 


away from his residence. 


of the land included in the said Jote which 
he did not know before. It isa mystery 


kow he found out the jote. In crosseexami- 


nation he had to.admit that he never heard 
the Nazir saying that he would hold the sale 
after 2 P. M., but he heard it from other 
people present. It is admitted by the morte 
gagor's son ‘that he was present at the 
place of sale up to 12 or 12-30, and heard the 
Nazir make the aforesaid statement. Still 
the said fact is not stated in the application 
under O. XXI, r, 90-filed by his father and 
made a ground for challenging the sale. 
None, including the judgment-debtor’s son, 
complained against the conduct of the Nazir 


to the Court on the date of sale or at any - 


time before the bids were put up before 
the Court for acceptance, which, accord- 
ing to the usual practice, is done at the 
end of the day when the presiding Judge 
is about to rise for the day.. No sugges- 
tion was made -to. the Nazir in cross 
examination that. he had stated that he 
would begin the sale, after -2 pi. m. The 
learned Subordinate Judge has overlooked 
these salient facts in coming to his aforesaid 


finding which we cannot accept. This part : 


of the judgment-debtor’s case appears to “meee on the date and hour fixed and the 


us to be an after-thought, 


Dr. Basak. appearing for the. appellant’ 


has challenged what we have enumerated as 
the second finding of the learned Subordi- 
nate Judge, He says that it must be held 


on ths evidence that the sale was finished. 


by the Nazir before the -prayer time, that 
is before 12-30 p.m. We think. that the 
learned Subordinate Judge has given 
cogent reasons for holding that.the Nazir 
finished the sale after 12-30 p..m.: The evi 
dence leads us to, the conclusion that the 
bidding was commenced before 12-30. P, M., 
. and continned after that. Having regard to 
_the number of lots that were put to” sala 


< mn < pee Wk . 
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and the number of bids offered, we are of 
opinion that. it would not be’ unreasonable 
to bold that the sale was completed by the 
Nazir at about 1 P, m. This finding renders 
it necessary to decide the question as to 
whether the holding of the sale between 
12-30 and 2 p.m. on that day amounted to 
material irregularity in the conduct of the 
sale. The August 20, 1937, the date of gale 
was a Friday. That is a day when Muham- 
madang say their Jumma prayers between 
12-30 and 2 P. m, Rulel of Chap.I of the 


. Civil Rules and Orders issued by this Court 
` deals with the sittings of Courts, Bub- 
. rule (4) of that rule runs thus; 

After reading the’: 
advertisement he went to find out the nature 


“The sittings of Courts shall be suspended from 
12-30 P. u, to 2 P. M., on every Friday to enable 
Muhammadan employees, Pleaders and their clerks, 
witnesses and litigants to ‘say their Jumma prayers; 
‘but the work in the offices attached should not be 
suspended during this period, provided that Muham- 
madan employees of Govt. should, if they so desire, 
be permitted to absent themselves during the time 
the sittings of the Courts are suspended and that 
other Muhammadans having business in the offices 
should not be required to attend during that time.” 

A few more rules have some bearing on 
the question- before us. They are r. 7 of 
the same Chapter, rr. 234 and 237 andthe 
note appended to r. 232 of Chap. A, 17, 7 
provides that no judicial work involving 
trial of cases or hearing of petitions shall be 
donein Chambers or at the residence of 


_Rule 237 provides that 
sales of property in execution of decrees, 


“other than live stocks, agricultural produce 


and things ordinarily sold in local markets 
and not brought up to the Court premises, 
‘Shall be held by the Nazir or some other 


- officer of the Court or by a person specially 


appointed by the Court in the presence of 
presiding Judge. The note to r. 232 is that: 
“Ag judicial sales form an important function of 


_ Courts it is desirable that presiding Judges should 


from time to time have sales condugted in the Court 
-room in their immediate presence,” 


Rule 234 provides that sale should come 


properties should, in the absence of any 
‘special direction from the Oourt, be put up 
in the order appearing in the list prepared 
by the District Judge. o 

“The sale should be conducted from day to day, 


and throughout the day (unless the Oourt is closed) 
till the list is exhausted,” 


From these rules which we have quoted 
it appears that a sale can be held by the 
Nazir or the person appointed to conduct 
the sale when the presiding Judge is not 
sitting inthe Oourt room. The Nazir can 
approach him, ifthe requires directions, 
when the presiding Judge is in Oħambers. 


_The Court is. nof closed when the sittings 
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are suspended on Fridays during the period 
mentioned in, r. 1, sub-r, (4). rhe office 
work goes on and the Judge who retires to 
his Chamber can attend there to his admi- 
nistrative and other work not involving 
hearing of suits and petitions. An intends 
ing bidder does not come within the first 
part of suber. (4). Nor does he fall within 
the category of persons whose presence 
“may be required’ by the Oourt..or its 
officers. Suberulé (4) of r (1) accordingly 
dees not require the suspension fof sales on 
Fridays between 12-30 and-2p.m, Im fact 
r. 234, which we have quoted. above, casts 
a duty on the officer holding the sale to 
go on throughout the day. We are accord: 
ingly of opinion that there was no irregu- 
larity.when the Nazir held the sale in ques- 
tion between 12-30 and 2 P. m. The question 
whther price -fetched was adequate or not 
therefore loses its importance, for assume 
ing that. the price fetched was inadequate 
the sale cannot be annulled as theré was 
no fraud or material irregularity either in 
publishing or conducting the questioned 
sale. As however. the learned Subordinate 
Judge had recorded a finding on the point 
we propose to state our views on that point 
also.” s 
- The first. thing to be noticed is that the 
lands of lot No.7 cannot be as valuable as 
the lands of the other ~lots. They are waste 
lands intended for tea plantation but they 
cannot be put-to the intended use because 
of statutory restriction. The learned Sub: ` 
-ordinate Judge in fact valued them at half 
the rate which he fixed for the lands of lots. 
Nos. 1 to 6 when he settled the terms of the - 
sale’ proclamation. The second fact to be 
noticed is:that agricultural lands had depre- 
ciated greatly in value- at the. time. the. 
questioned sale was -held. -The : price 
fetched for such lands in the years 1916 
to 1925, when the price of crops was -very: 
high, can afford no criterion for the value 
in the year 1937, The conveyances Exs, 1 (6), 
1 (e) and 1 (d), (which were. marked as 
Exs. (1), (2) and (3) in the proceedings.under 
O. XXI, r. 66 of the Code) produced on 
behalf of the judgment-debtor are- accord- 
ingly.of no use. . Exhibit 1 (e)’(=Ex. 4} is 
of the year 1932.- -It -shows that lands were 
sold at the rate of Rs, 1,000 per kal.” We do 
not know the nature of those lands; The 
evidence is that since 1932 the prices have 
still gone down, Nitan Charn Koy, onè of 
the judgmentedebtor’s witnesses, admits that 
in- 1935 he purchased lands at the rates 
e varying from Rs. 110, to Rs, 163-80 per hal, 
The appellant has proved. conyeyances of 


= 


ags 
“a 


BISAUN. PRASAD V. KAMTA PRASAD MISRA (PAT) 


16810 


the years 1935 and 1936 (Exs. D to De3) for 
lands in the same locality as the lots gold 
in execution. The price paid works out’ 
from Rs. 350 to Rs. 450 perhal, The price 
fetched at the questioned sale for lots Nos, ] 
to 6 works out at almost the same figure, 
We accordingly hold thatit has not been 
proved that the price fatched was 
inadequate, regard being had to the fact, 
that prices fetched at Court sales are somes 
what lower than what a seller gets -by. 
private treaty. A purchaser at a Oourt sale 
has to take into accounts the costs he is 
likely to incur in resisting applicstions 
under O. XXI, r. 90 of the. Oode. We. 
accordingly allow both the appsals and 
confirm the sale. We discharge thé 
Receiver, direct him to make over pose 
session to the appellant, the decree- 
holder auction-purchaser. He will submit 
his. accounts in the Court below and get 
them passed there, He is to get his final 
discharge from the Oourt below. The 
appellant must have costs against the 
appearing respondents. Hearing fee two 
gold mohurs. 


B- Appeal allowed. ; 
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PATNA HIGH COURT. | 
Full Bench < 
. Appeal No. -755 of 1937 
March 13, 1910 < 
"“HaARRIRS O, J., DHAVLB AND MANOHAR ss. 


ALL, Jd, 
BISHUN PRASAD — APPELLANT 


versus TE ` 
KAMTA PRASAD MISRA AND OTHERBG— , 
-PLAINTIFFS AND OTAB8RS — ÛBPENDANT3— ; 
', . + . RESPONDENTS TN 
Bengal Regulation (XLGIII. of 1793), s. 33 (9)—- 
Grant of jagirs to invalided soldiers—Nature of—_ 
Jagirdar or his heirs,-4f tenants of zamindar—Pro-- 


-tection under s.37 Bzceptien 1, Bengal Revenue Sale 


Law; 

The jagir lands which were pgranted to invalids or 
their‘heirs are regulated ‘by the terma of the Regula- 
tiong themselves and are not tenures granted by tho 
gamtndar in any sense of the term. The samindar 
is not entitled to assess rents upon the jagirdars nor to 
realize direct the malikanah payable to him nor to 
resume the lands upon the death ‘of the invalid or his . 
heirs. Intruththe grant of tbis kind of jagir is a’ 
grant by the Govt. by virtue of its paramount power. 
ofa piece of land to its invalided soldiers which’ 
would remainin perpetuity in the possession of the. 
heira of the jagirdar provided the heirs complied 
with the terms in the Regulations. The jsagirdar 
therefore is notà tenant of the samindar in any sensa 
of the term. Clause 9 of a. 33, ‘Regn. XLIII ot 

793, merely defines the status of- the heir of the 
grantes in the village hierarchy and does notin the , 
least derogate from the rights which the Govt. was - 
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providing anxiously by means of the various Regula- 
tions prior toand after Regn. X 
enable the heirs of the grantee to remain upon the 
land in perpetuity. [p. 159, cols. 1 & 2.) 

Consequently the rights of the heirs ‘of the grantee 
to continue to hold the land in perpetuity agreeably 
to the holders and their heirs observing the terms 
of the various regulations are not at all affected by 
a revenue sale and ‘are protected from annulment 
under s, 37, Exception I, Beng. Revenue Sale Law. 
- The legislation of 1859 (Revenue Sale Law) was 
clearly not intended to get rid of the permanent 
mukarrart character given to these grants by theold 
regulations, nor did it have theeffect of repealing the 
special protective provisions previously enacted, 
Khajah Assanoolah v. Obhoy Chunder Roy (5), relied 
on. 54 Ind. Oas, 658 (1), distinguished. | Thakooranee 
Dossee'v. Bisheshur Mookerjec (3), Ranee Surnomoyee 
v. Maharajah Sutieeschunder Roy Bahadur (4) and 
Forbes v. Meer Mahomed Hossein (8), referred to. (p. 
162, col. 2.] - : 


“A. from the appellate decree of the 
PAN udge, Monghyr, dated April 17, 
1937. h 
| Messrs. Mahabir Prasad and B. B. Saran 
for the Appellant, l l i 
“Sir, M.N. Mukherji, Messrs S. N. Bose, 
A P. Sukul and Prem Lal, for the Respon- 
ente, 


: Manohar Lall, J.—The respondents 
instituted a Buit for recovery of possession 
over 2.82 acres of land covered by survey 
plot No. 166 in khata No. 126 in Mahal 
Gobind Bigha, The mahal originally belong- 
ed to defendants fourth party and was sold 
for arrears of Govt. revenue in the year 
1930 and purchased ‘by the ancestor of 
defendant first party who obtained delivery 
of possession in July 1930. The cause of 
action for the suit was-that the .ancestor 
of the defendant second party was set up 
as a tenant of the land and ag the result of 
a criminal proceeding started in. July 1933 
the Oriminal Courts passed an order 
under s. 149 declaring the possession of 
the defendant second party with the reeult 
that the plaintiffs were dispossessed on 
July 20, 1933, : 

The plaintiffs’ case was that the disputed 
land known as jagir Badal Singh was a 
grant made by Govt. to Havildar Badal 
Singh, an invalided 
provisions of regulations for invalided 
sepoys and was a tenure existing from the 
time of the Permanent Settlement and was 
protected from annulment after the revenue 
sale of 1930-~the land was admittedly ace 
quired by the ancestor of the plaintiffs 
some timein 1872. The defence to the 
action was that the jagir was not a grant 
made to any invalided soldier and did not 
exist from the time of the permanent 
` settlement and was not a protected interest 
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"Bale Law (Act XI of 1859), 
The defendants appealed tothe learned . 


soldier, under the. 
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within the meaning of a. 37, Revenus 
Sale Law, and that it was properly annulled 
after dué notice had been given to the 
jagirdar; ` | 

Before the trial Court it was not disputed 
that the land in suit appertained to jagir 
Badal Singh Havildar. He found from 
an examination of two old documents, 
Ex. 3 and Ex. 4, that the jagir was‘created 
some time before February 1800, Ex, 3 
which is a certified copy of a register cone 
taining a lst of the jagirs granted to 
various invalided soldiers of Pargana 
Salemabad by the Govt, contains a note 
that the specified area of jagir land was 
granted to Badal Singh Havildar in Gobind 
Bigha, Exhibit 4 isa certified copy of an 
entry in the register maintained by the 
Collector from 1,200 to 1235 fasli and 
Ex. 5 isthe batwara rubakar on partition 
of Mahal Gobind Bighsa. Each of these 
documents shows that the village Gobind 
Bigha was first temporarily. settled with 
Dhrub. Singh, who later on surrendered the 
estate, which then remained for some 
years inthe khas possession of the Gort. 
But, later on, when Dhurb Singh agreed 
to the terms ofthe engagement offered by 
the Govt. the village was permanently 
settled with him on December $, 1800. 
Again in the batwara khasra (Ex, 6) of 
1866-67 the ancestors of the plaintiffs were 
shown to be in possession over the lend 
known as jagir Badal Singh with a liabili- 
ty to pay rentat 3 annas per btgha. Jt 
follows from these documents that the jagir 
in question was existing in February 1800 
but the trial Court -proceeded to “presume 
backwards and held that the jagir in ques- 
tion was in existence in the year 1793 
and therefore he came to the conclusion 
that this was protected from annulment, 
under the first exception to 8. 37 of Revenue 


Subordinate Judge who agreed with the 
conclusion of the trial Court and held that 
the jagir existed in February - 1800, ‘that 
the permanent settlement of the estate was 


-made by Dhrub Singh in December of theo 


same year and that the rent at 3 annas 
per bigha. became payable as a consequence 
of the operation to this jagir of the pro- 
visions of Regn. 1 of 1804. He also agreed 
with the trial Court that there was no clear 
evidence as to the exact date of the 
creation of the jagir, but he differed in 
making the prespmption that the jagir 
existed in 1793 and came to the couclusion 
thatupon the evidence in the present cass 
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he could only hold that the jagir did exist 
in February 1800, He interpreted the 
words “permanent settlement” in the first 
exception tos. 37 to mean the permanent 
settlement ofthe particular estate and as 
he had found that the estate in which this 


. jagir was situated was settled with Dhrub 


Singh in December 1800, that is to say after 
the jagir was created in 1800, he took the 
view that the jagir was protected from the 


' annulment within the meaning of the first 


exception to s. 37 of the Revenue Sale 
Law: He distinguished the case reported 
in Laljit Upadhyay v. Wajihunnissa Begam 
(1) which was cited before him on bahalf 
ofthe appellants on the ground that the 
interpretation of s. 37 of Revenue Sale 
Law was not in issue therein as it was 
found in that case that the defendants were 
not tenure holders but mofassil talukdars 
under cl. 2, of s. 10 of Regn. 7 of 1822. He 
relied upon the case in Hamed Ali v. Atlas 
Ali 19 Ind. Cas. 872 (2) where it was held 
that for the purposes of s. 37, Revenue 
Sale Law, 1859, the word “settlement” must 
be taken to mean the permanent settle- 
ment of the estate concerned and not the 
year 1793 in which greater portion of 
Bengal was permanently settled. In the 
result he agreed with the. learned Munsif 
and dismissed the appeal. Hence the 
second appeal by the defendant first party 
to this Oourt, When the matter was argued 
before a Division Bench consisting of my 
Lord the Chief Justice and myself we 
thought that the decision of this Court in 
Laljit Upadhyay v. Wajihunnissa Begam 
(1) may require reconsideration and as 
the question was of great importance the 
appeal was referred for decision to the 
Full Bench, 

Sir Manmatha Nath Mukherji appearing 
for the respondents submitted that the 


, jagir in question is wholly outside the 


province of s. 37, Revenue Sale Law, and 
that the question as to whether the case 
in Laljit Upadhyay v. Wajihunnissa Begam 
(1) was correctly decided or not does not 
gall to be determined in the present case, 
It seems to me thatthe learned Advocate 
for the respondents is correct - in his 
contention. A short review of the Regala- 
tions by which jagirs were granted to 
invalided sepoys is necessary to deter- 
mine the .true character of the present 


jagir. 

- On February 18, 1789, the first regala- 
(1) 5 Pat, L J79; 54 Iħd, Oas, 658; AIR 1920 Pat, 
(3) 19 Ind, Oas. 872, | 
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tion for invalided sepoys was passed by 
the Governor-General in Council by which 
the Fast India Company was relieved 
from a part of the expense of the native, 
invalided establishment at Monghyr and 
gave an option to the invalided native 
troops which were then at Monghyr or 
who may ‘hereinafter be invalided, to . 
receive a grant of waste land in lien of the’ 
pay allowances given to them by the Geyts 
The areas of wasteland which each class 
ofinvalided soldiers could obtain was 
indicated in Art, 1—the Collectors of Bihar, 
and Shahabad were directed to maké.it.a 
Tule to select as far as may bein their. 
power such tracts of waste land for the: 
invalids as may be brought into cultivation 
with the least difficulty and at the smallest 
expense sothat they may afford a pros, 
duce adequate to the labour of the tillage 
and msy have an opportunity of procure 
ing with greater facility such assistance as 
may be required for enabling them “to 
establish themselves upon their lands 
(Art. 5). Article 6 provided that the original 
grantee shall hold the -lands -allotted ` to 
him rent-free for life, without being subject 
to any tax or demand whatever. Article 
T provided that the sannads for the ands 
so granted in Bihar, Rotas and Shahabad 
should be made out under the official seal 
and signatures of the Oollectors of thos 
districts. pi 
The situation on the death of ‘the 
original grantee was to be regulated by 
Arts. 8 and 9, namely that upon the death 
of the original grantee his lands should be 
continued to his heirsatlaw at a fixed 
jumma, tobe assessed by the Oollectoré 
upon an estimate of the actual net produce 
after deducting one-tenth therefrom to 
be annually paid to the zamindar as 
malikanah by the mocurrery ` holder; 
who shall thenceforward be considered 
upon the same footing as other perscns 
in the Province holding lands at a fixed 
rent, and the Collectors were to fix the 
rent payable to ‘the Govt. After the rent 
payable to the Gcvt, and the malikanah 
payable tothe zamindar was determined, 
the Collectors were required to cause mocur- 
rery sannads to be drawn out and 
authenticated in the mode already describ- 
ed in Art, 7 in the name of the heiis of the 
deceased who, it is important to note, were 
authorized to- hold .these lands in per 
petuity, so long as they should continue 
to discharge the rent and malikanah 
with ‘which they may bé- assessed: Article’ 
10 dealt with the situation which would 
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arise ifthe original grantee died within 
five years from the date of the grant. 
Article 11 stated that if any of the mocur- 
rerydars omitted to discharge the amount 
of Govts, rent and the malikanah payable 
to the zamindar, their mocurrery leases 
with the rights and privileges thereto 
annexed should be sold tothe best bidder 
for the liquidation of the amount of the de- 
mands against them. By a Resolntion dated 
December 24, 1790, the Board of Revenue 
agreed that in order to obviate the ob 
jections which the land-holders may 
entertain tothe allotment of waste lands 
to invalids; 

“the whole amount of the fixed jumma to beas- 
sessed upon such lands after the death of the 
original grantee agreeable to the Regulation of 
February 18, 1789, be declared to belong to the 
proprietor of the village in which such lands may 
be situated, and that he be not subject to any 
additional demand on the part of Govt. on account 
thereof during theterm of the engagements that 
may exist between him and Govt. at the time 
thatthe lands so granted may become liable to the 
payment of such jumma.” 

It is obvious from a. consideration of 
these provisions that these jagirs were 
granted bythe paramount power to the 
invalided soldiers for life and to their 
descendants in perpetuity subject only to 
the descendants paying a fixed rent to the 
Govt. and malikanah to the zamindar in 
whose village the lands were situated 
and further that the income from these 
lands was not toform a part of the assets 
upon which revenue was assessed upon 
the zamindar. The decennial settlement 
of the.public revenues of Bengal, Bihar and 
Orissa was made by Regulations dated 
September 18, 1709, November 25, 1789 
and February 10, 1790 wherein it was 
notified to the proprietors of land, with 
or on behalf of whom a settlement might 
be concluded,that the jumma assessed upon 
their lands under those regulations would 
be continued after the expiration of ten 
years and remain unalterable for ever 
provided the Directors of the Hast India 
Company agreed. By Regn. 1 of 1793 
dated March 22, of that year, but passed 
by the Governor General in Council on 
May l, 1793, it was intimated to tre 
zamindars that the Directors of the Hast 
India Gcmpany have agreed and therefore 
the jumma which has been or may be 
assessed upon their lands under the above 
mentioned regulations would be fixed for 
ever and that after the expiration of the 
terms of that settlement no alteration will 
be made in the assessment which they have 
-yospectively engaged to pay, but that they 
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and their heirs and lawful successors will 
be allowed to hold their estates at such 
assessment for ever. It will be noticed 
that this Permanent Settlement Regulation 
does not at all interfere with the rights 
and liabilities of the jagirs granted to 
invalided soldiers, Regn. XLIII of 1793 
re-enacts in the form of a regulation the 
rules passed on February 18, 1789 and 
December 24, 1790, for granting of lands 
to invalided soldiers; it was passed by 
the Governor-General in Council on 
May 1, 1793 and also embodies the 
new rules which were passed on Feb- 
ruary 2a, 1793. It consists of 33 Sece 
tions. 

The terms upon which the new grants 
are to be held by the invalids and their 
heirs are.substantially the same as in the 
earlier regulations. Section 5 provides 
hy the first article that the land is to con- 
tinue the property of the zamindar or 
other proprietor and is never to be separate 
ed from his estate. The third article 
defines that the invalids areto hold the 
land freeof rent or any demand whatever 
during their lives, and after their demise 
the land isto devolye.to their heirs. The 
fourth article enjoins the heirs of the 
invalids to pay to the zamindar one-tenth 
of the produce of the land as malikinah 
for the first “five years and thereafter 
by the fifth article the payment of 
one-tenth malikanah is to cease and 
the Collector was required to assess the 
lands witha net rent, equal to two-thirds 
of the amount paid for other lands in the 
district of the same description and quality 
and this rent was to be paid tothe zamine 
daror other proprietor but was not liable 
to any variation. The seventh article pro- 
vides that if an invalid dies without heirs, 
the land was to be given to the option of a 
fresh man coming upon the establishment 
tosupply his place in the thana upon his 
agreeing to take the lands upon the terms 
to which he would have succeeded to them 
had he been the heir of the deceased. But 
if no fresh man agrees to take the lands 
upon these terms the lands are to revert to 
the zamindar or other proprietor who is 
entitled to dispose of them in such manner 
as he may think proper. The eighth article 
states that if the invalid Mies and leaves 
heirs who are not willing to\eceive the 
lands upon the foregoing es or are 
incapable of cultivating them, the heirs 
should be allowed to dispose of their righta 
to any of the inv&lids belonging to the 
thana, the purchaser becoming subject to 
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all the conditions in the articles regarding 
the heirs of the invalid. The ninth article 
provides that if an invalid from idleness or 
perverseness wholly. neglect the tillage of 
his jagir for: two years after he is put 
In possession, the jagir is to be forfeited 
and given to a fresh man. ; 

_ Similarly the 10th article provides that 
if an heir to a jagir leaves the land unculti- 
vated for one year after he claims it and is 
ordered to be pnt in possession, the land 
may be forfeited and transferred to any 
other invalid, or heir, or successor of an 
invalid,, who will take it upon the same 
terms as he would have been entitled to 
hold-it, hadhe been the heir of the deceas- 
ed. In the event of no invalid agreeing to 
take the jagir upon the above terms, the 
jagir was to revert to the zamindar or 
other proprietor, The llth Article deals 
with the situation when the lands which 
should devolve upon the heirs or successors 
of the invalids are to be assessed and if 
any parts of them are not brought into 
cultivation they may be resumed and the 
zamindar or other proprietor is given the 
liberty to grant pattas for those portions to 
whomsoever he shall think proper after an 
option has been given to the person who hag 
omitted to cultivate them to bring them into 
cultivation within a year, The 12th article 
provides that the malikanah and rent to 
which the lands are ‘declared liable are to 
be collecied by the Collector and accounted 
for to the zamindar or other proprietor 
by credit being given him for the amount 
in part of his stipulated annual payments 
to Govt, It further provides that no 
increase of revenue is to be levied from 
the zamindar or other proprietor during 
the time of the engagement which may 
subsist between him and Govt. on account 


of the rent or maltkanah which may become. 


payable to him from the lands of the 
invalids during the term of such engage- 
ments, Aricle 13 enjoins the Colijector 
to obtain from the proprietor a pattah for 
an invalid ‘or his heir or successor if he 
18 put in possession of a jagir. The pattah 
ts to be in the name of the possessor of the 
land specifying the amount of the rent or 
assessment, the quantity of land,. the 
boundaries of it, and the terms of. the 
tenure. Segyion 8 provides that. where 
invalids aʻe establised upon lands which 
are the pfoperty of the Govt. they are to 
hold them upon the same terms as invalids 
settled upon lands belonging to zamindars 
° or other*propristors df land paying revenue 
to Govt. Section 9 lays down that widows 
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being heiresses to the jagirs of their hus» 
bands should be allowed to marry whom tkey 
please without forfeiture of their -jagirs, 
which, after their death are to devolve to 
their heirs at law. Section 27 provides that 
jagirs while possessed by invalids are not 
to be assigned as security for money bor- 
rowed by thei, nor are they to be answer- 
able after their.decease for debts contracted ` 
by them, but when jagirs devolve. to the 
heirs or successors of invalids, they aré to 
be answerable for debts contracted by such 
heirs and successors, . 
Section 33 consists of fourteen, articles, 
Art. 1 provides that the rules contained in 
the first 32 Sections which I have summae 
rised above, will not apply to those ‘invalids 
who-have ‘already accepted.lands under the. 
resolutions of Febuary 1 , 1769 and Decem- 
ber 24, 1790. It provides that those invalids 
are to be considered as tenants of the 
landlords in whose estate they are settled 
and- that in order to secure them and 
their heirs in the- possession of the lands 
which have been made over to them the 
Collectors are to apply to the zamindars 
to grant them patias, confirming the land 
to them and: their heirs as patta . taluqs 
agreeably to the terms of those Regulas 
tions. Article 2 reproduces the terms of 
the Regulation of February 18,: 1789 and 
Art, 14 reproduces the- terms of the Regula- 
tion of December 24,1790. In the year 1795 
Rega. 56 was enacted to allow the heirs of 
invalids to hold the land rent-free on- the 
expiration of the tenth year from the date 
of the original grantee’s being put in pos- 
session in case of his dying within ten 
years, But this was rescinded by Regn, 1 
of 1804. By that Regulation, the bétter 
Management of the invalid: jagirdar esta- 
blishments and of the invalid pensidn 
establishments was provided, Article 2 res- 
cinds Regn. XLIII of 1793 and Regn, LVI of 
1795 and instead of the terms thereof similar 
rules were enacted which were-inserted in 
Art. 9 consisting of 16 sub-section Articls 27 
distinctly provides that s. 33 of Regn, XLII 
of 1793 is to remain in force. By Regn. XI of 
1808 the rent payable by the heirs of invalid 
soldiers was again regulated. It states in 
cl. 1 that by cl, 6 of s. 9, Regn. 1 of 1804, 
it was enacted that after the expiration of 
a period of -five years the payment of 
malikanah shall cease and the proprietor of 
the land shall be entitled to rent in the pro- 
portion of two-fifths of the annual produce, 
whether in kind or money a8 may be agreed 
on between the parties and that the inten-. 
ion of this provision was not to increase .t he- 
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rate of rent payable by the heirs of invalids 
to the zamindars for which no motive could 
exist, because 

“the lands in question not being included in the 
assets on which the jumma payable by the zamin- 
dare to Govt, had been adjusted,” 


but that the modification was adopted on 
the suppcsition that a difficulty might occur 
in ascertaining the sum equal to two-thirds 
of the amount paid for other lands in the 
District and therefore by the new Art, 3 it 
was enacted that the zamindars shall be 
entitled to receive 2 net rent equal to two- 
thirds of the amount paid for other lands 
in the District of similar quality. By 
Regn. II of 1811 the existing rules for the 

support of invalided officers were amended 
in some particulars which are not material 
for the purposes of this enquiry. 

It seems to me from a perusal of the 
carefully worded provisions -of these Regu- 
lations relating to jagir lands granted to 
invalids that the jagir lands which were 
granted to invalids or their heirs are regu: 
lated by the terms of these Regulations 
themselves and are not tenures granted. by 
the zamindar in any sense of the term. The 
zamiadar is not entitled to assess rents upon 
the jagirdars nor to realize direct the mali- 
kanah. payable to him nor to resume the 
lands upon the death of the invalid or his 
| heirs. The rents assessed upon the lands 
- when they come into the possession of the 
heirs of the jagirdar are not to be taken 
into consideration in increasing the revenue 

payable by the zamindar to the Govt. The 
malikanah is not payable to him nor realiz- 
able by him, but this is to be realized by the 
Oollector and when realized itis to be cre- 
dited in the account against the revenue due 
to the Govt. from the zamindar, in truth the 
. grant of this kind of jagir is a grant by the 
Govt. by Virtue of its paramount power of a 
piecé of land to its invalided soldiers which 
would remain in perpetuity in the possession 
of the heirs of the jagirdar provided the 
heirs complied with the terms in the Regu- 
lations. 

It has already been seen that upon the 
death or extinction of the heirs of the 
jagirdar or upon their refusal to carry out 
the terms of the jagir grants the Jand does 
not revert tothe zamindar but reverts to 
him only if no other invalid is found will- 
ing to take the land upon those terms or if 


no fresh man coming upon the establish». 


ment of invalids is willing to supply his 
Place inthe thana upon the same terms. 
Jt seems to me therefore quite clear that 
the jagirdar, as I stated before, is not a 
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tenant of the zamindar in any sense of the 
term and for this reason I do not accept 
the contention of the learned Counsel for 
the appellant when he relies upon cl, 9 of 
s. 33, Regn XLIII of 1793 that the mocurrery 
holder shall thenceforward (upon the assess- 
ment: of. rent on the death of the original 
grantee) be considered upon the same foote 
ing as other persons ‘in the province holding 
lands at a fixed rent. This clause which 


‘merely defines the status of the heir of the 


grantee in the village hierarchy does not in 
the least derogate from the rights which 
the Govt. was providing anxiously by means 
of the various Regulations prior to and after 
Regn, XLIII of 1793 to enable the heirs of 
the grantee to remain upon the land in per 
petuity. pe 

I therefore agree with the contention of 
the learned Advocate for the respondents 
that the rights of the respondents in the 
present jagir to continue to hold the land 


“in perpetuity agreeably to the holders and 


their heirs observing the terms of the 
various Regulations are not at all affected 
by the revenue sale of the year 1930. In 
this view itis unnecessary to consider the 
correctness of the decision in Laljit Upa? 
dhyay v. Wajthunnissa Begum (l). I 
would dismiss the appeal with costs. 


Harries, C, J —I agree. 


Dhavle, J.—I agree that this jagir is 
governed by the terms -of the Regulations 
in force at the time it was created and that 
it is not liable to be avoided and annulled 
under s. 377 Ben, Land Revenue Bale 
Law II of 16909, as a tenure which, though 
mocurrery, cannot be shown tohave been 
in existence at the time of the Permanent 
Settlement. In Laljit Upadhay v. Wajhun- 
nissa Begum (i), the contention that an 
under tenure cannot be annulled under 
B. 37 because it was created by Govt. was 
overruled. That was a case of mufassil 
talukdars obtaining their settlement under 
Regn. VII of 1822, Ours is ajagir which was 
in existence in February 1800, and which 
must therefore have been created either 
under the pre-settlement Regulations which 
were repeated in s. 33, Regn. XLIII of 1793 
for such grants, or under the new provisions 
enacted under that Regulation for later 
grants, to invalided soldiers, he former 
be the case, the heirs of the invelid were, 
under Art. 9 of the old provisions, entitled 
to a mocurrery sannad under the official. 
seal and signature of tha Collector, to .hold 
the land 

“in perpetuity, so long as they .éhall continue to 
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diecharge the rent and malikanah with which they 
may be ...assessed,” a 

and this must be borne in mind in con- 
struing the provision in the preceding article 
that the mocurrery holder ‘‘shall......be 
considered upon the same footing as other 
persons inthe province holding lands at a 
fixed rent,” Such a grant would be course 
be prior to the permanent settlement but 
as will be presently seen it is not really on 
this ground that it is saved from annulment: 
under s..37 of the Act of 1859. According 
to the -Preamble or Introduction, in:s. 33 
of the- Regn. of 1793, to the pre-settle- 
ment regulations under which such grants 
—they were. grants of waste land— were 
made, the grantees, are to be considered 
tenants.of the land-holders in -whcse estate 
they are settled and with a view to secure 
them and their heirs in the possession of 
the lands, the Oollectors are to apply to the 
zamindars. 

“to grant them pottahs, confirming the land to 
them and their heirs as pottah talooks, agreeably 
to the terms of the above mentioned regulations 
under which they received the lands and which as 
far as they regard the provinces of Bengal, Behar 
and Orisss are hereafter inserted as the rules by 
which ali questions regarding any such grants as 
msy have been made are to be decided.” 

(The italics are mine). These pottah talooks 
are thus special creations of the ruling 
power, merely confirmed by potiahs from 
the zamindars who under. the regulations 
of December 24, 17:0, were not subs 
jected to any additional demand of revenue 


on account of the rents permanently assesse 


ed on them. Postrsettlement grants to ine 
valided soldiers were as will again be 
presently seen, expressly saved from inter- 
ference by purchasers at revenue sales, but 


- it was obviously considered unnecessary to 


make any such provision for the grants 
made under the pre-settlement regulations 
because they were made by Collectors 
under express statutory authority as tenures 
at rents fixed in perpetuity. Section’ 33 of 
Regn. XLII 1793 was expressly- saved by 
6. 27 of Regn. 1 of 1804-and remained in 
force until-both these regulations were re- 
pealed by .Act XXIX of 1871, but the repeal- 


eing Act is not to affect “any right already ace 


quired” or “any exemption affirmed, re- 
cognized or-derived by, in or from, -any 
enactment hergby repealed,” It must there- 
fore apply/to pre-settlement “invalid 
jagirs” ngfwitLstanding Act XI of 1859 on 
the. prinéiple generalia specialibus non 
derogant. ‘If the grant was made not 





“under the pre-settlement regulations but 


under Regn. XLII of 1793 the position is 
Oe ena ge tee 
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Under cl. | of s. 5 of this Regulation, the 
Collector was to make a proposal to the pro- 
prietor to take a lease of the land on the 
part of Govt. on the terms specified in the 
following 19 articles. The laud -was to cone 
tinue the property of the .zamindar or other 
proprietor and was never to be seperated 
from his estate. The invalid grantees were 
to hold the land free of rent. On their 
death and after a certain interval of time 
which: was varied by subsequent regulae 
tions and during which malikanah only was 
to be paid to the proprietor, their heirs 
were to hold the land on a rent to be paid 
to the proprietor which was not liable to 
any variation (Art. : 5), Il an invalid should 
die without heirs it was open to a fresh 
man coming upon the establishment to 
supply his place in the invalid thana and 
take the land as his heir (Art. 7). The heirs 
could, instead of taking tne lands, “dispose 
of their rights to any of the invalids belong- 
ing to the thana” (Art. 8). The malikanah 
and rent was to be collected by the Oollec- 
tor and accounted for, to the proprietor by 
credit being given him for the amount in 
part payments of his stipulated annual pay- 
ments to Govt, and no increase of 
revenue was.to be levied from the proprie- 
tor. during the term of his engagement with ` 
Govt. on account of such rent or malikanah 
(Art. 12). After “the permanent assess- 
ment” of the land a pottah was to be 
obtained from the proprietor, through the 
Collector, in the name of ‘the possessor 
specifying inter alia “the terms of the 
tenure as above defined” (Art. 13). On all 
the lands in a thana having become liahle 
to the permanént rent or assessment Govt, 
were to withdraw the regulating officer and 
the thana was thenceforward to be. 

- “upon the same footing as other villages in the 
gamindaree or estate, the heirs and successors of the 
original grantees continuing to hold their lands 
upon the terms specified in their pottahs (Art. 15);" 

and the proprietor was thenceforward to be 
at liberty to recover his rent by the process, 
viz., distraint) prescribed in Regn. XVIL 
1793, in the same manner as from other 
persons holding lands upon pottahs 
(Art. 16), Apart from such remarkable 
peculiarities of these jagirs as the 
lease of Goyt, the transfer to other men 
coming upon the establishment, and other 
stipulations with Govt. there is s. 6 of 
the Regulation with the marginal note : 
“Any person succeeding to an estate, in 
wnich lands have been leased to Gove. to 
abide by the terms of the lease,” the 
section itself providing that if the etate..." 


1940 * 


in- which any lands leased to Govt. under 
this Regulation may be situated shall be 
disposed of at public ‘als.. „neither the 
lease of Govt, nor the terms of the tenures 
of the invalids, or their heirs or successors, 


are to bein any respect affected but the 


new proprietor is to be bound by the 
terms of the deeds in the same manner 


‘as the proprietor who granted them would 


have been, had he retained the property, 
“notwithstanding anything that may. be 
said to the contrary in Regn. XLIV of 1793, 
ed other Regulation passed on May 1, 
1 2y 

Now, Regn. XLIVof 1793 made a distinc- 
tion between public sales for the discharge 
of arrears of the public assessment (s. 5) 
and other sales, whether public or pri- 
vate or transfers (s. 4). The effect of 
public sales for arrears was under s; 2, 
to cancel all engagements of the proprietors 
with their dependent talookdars as also 
all leases to 
to ryots (a class of tenants which received 
increasing protection until the Rent Act X 
of 1999, discussed in the’ well-known Great 
Rent case--Thakooranee Dossee v, Bisheshur 


Mookerjee (3), and the purchaser was to be 


_ “atliberty to collect.....whatever the former pro- 
prietor would have been entitled. to demand according 
to the established usages and rates of the perganah... 
had the engagements 80 cancelled never existed,” 


Although s. 6, Regn. XLII of 1793 exclude 
ed the application of s. 5 of Regn. XLIV of 
1793 to these invalid jaghirs, it is neces- 
gary to deal a little further with the 
latter section in order to determine whether 
8.37 of Act XI ‘of 1859 can affect invalid 
jagirs “granted after the ` permanent 
settlement. Regulation XLII of 1793 was re- 
placed as a whole by kegn. 1 of 1604, s. 19 
of which, with a View to establisn, as nearly 
as may be practicable, a uniformity of 
system throughout the invalid than- 
nahs directed ‘collectors to endeavour to 
conclude agreements with the gamin- 
dars, rendering all lands then held 
by, invalids (excepting the lands granted 
to invalids under the Regulations of 
February 13, 1739) subject to the conditions 
specified in 5. 9 which, it is to be observed, 
are: essentially on tne same lines as in s. 5 
of Regn. XLI of 1793, Sectioa 10 of Regn. 1 
of lov4 reproduces s. Gof Regn. XLII of 
1793 with the notable addition at the end 
of the words ‘‘or on any subsequent date,” 
Section 9 of Rega, XLIV ot 1793 it- 
self was construed in such cases as 
Hanee Surnomoyee V. Maharajah Sutteeschun- 

(3) (1869) Beng. L k Sup.: Vol, 202; 3WR ActxX 
Ral 29 (P.B), o : 

L88—2) & 22 
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der Roy Bahadur (4), and. Khajah 
Assanoollah v. Obhoy Chunder Roy (5), to 
mean that the talookdar’s tenure was not 
avoided altogether upon a revenue sale- 
but was only made liable tohave its rent 
enhanced “according to the established 
usages and rates of the Pergunnah or 
District.” As the preamble to the Regus 
lation shows, the section was based on. the 
consideration among others that it was 
“repugnant to the ancient and established 
usages of the country according to whica 
the dues of Govt. from the lands (which 
consists of a certain proportion of the 
annual ‘produce of every beegah of land, 
demandable according to. the local custom 
in money. or kind, unless Govt. has 
transferred its right "to such proportion 
to individuals for a term or in pere 
petuity, or fixed the public demand upon 
the whole estate......are inalienable with- 
out its express sanction,” to let enagage- 
ments made by proprietors with their 
talookdars and even ryots be binding on 
revenue purchasers, The italics are again 
mine, and have a bearing upon Art. 12 
of s. 5 and s, 6 of Regn. XLIII already 
referred to. The game policy was expressly. 
followed in the elaborate Revenue. Sale 
Regn. XI of 1822. Section 29 of this 
Regulation made what the marginal note 
calls a ‘declaration as to extent of right 
conveyed by-sale,” “and s,30 deals with the. 
question of ' “‘undertenures, how affected by. 
sale for arrears.” Tne former section neg- 
atived any- claim of right founded on any 
act of the original engager or his represente- 
atives to effect the tithe and interest cone 
veyed to the purchaser by the sale; and 
this, on the ground that : i 

“the act of gale transfere to the purchaser the 
property and privileges which the engaging party 
possesséd......at the time of settlement, free from any 
accidents ` or incumbrances that may subsequently 
have been imposed,.........the property and privileges 
possessed ...... ` being ‘perpetually hypothecated to. 
Govt. for the révenue assessed thereon. Section 3U, 
made all tenures which may have originated with the. 
defaulter or his purchasers...... as well as all agree- 
ments with ryots..... . ~ subeequently to the settle- 
ment,....... . liable to be shane and annulled by the 
purchaser of the estate:.. ...at the sale for arrears 
dué on account of it...i. ‘subject ouly to such con- 
ditions of renewal as attached to the tenuré atthe 
time’ of ‘settlement aforesaid, saying always and 


excepted ‘bona fide leases of grounX for the erection 
of dwelling houses’..... Si ; 
ce of the 


_ * and this was “done” in pursa 
principie of holding the estate of. defaulter 


answerable for the punctual realization of 
-(4)10 M L A 123, 2 W K 13; 2° Sar. 60; 1 Suther 540° 


P.O. 
a3 M 1A317;13 W R 24; "9 Suther 306; 65 Ë Bar, 535 
(P 03 


-i a 
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the Govt, reVenue in the estate in which it 
stood at the time-the settlement was còn- 
cluded (at which time, by the dissolution of 
its previous enagements, Govt. must be 
considered to resume áli rights possessed 
On the acquisition cfthe-country, save where 
otherwise specially. provided). It will be 
observed that the section refers not to the 
permanent settlement of Bengal, Behar and 
Orissa, but to the settlement of the parti- 
cular estate, which did not take the assets of 
jagirs like ours nto account. Regn. XI of 
1822 was replaced as-a whole by the Ben. 
Land. Revenue Sale Law, Act XIL of 1841, 
which by s. 27, provided that the purchaser 
of an estate sold for the recovery of arrears 
in the,permanently settled districts shall 
acquire the estate free from all encum- 
brences which may have-imposed upon it 
after the time of settlement, and shall- be 
entitled after notice...to enhance at dis- 
cretion (anything in the existing Regulation 
to the contrary notwithstanding) the rents 
of all under-tenures in ‘the said estate and 
to eject.all tenants thereof with the follow- 
„ing exceptions ;. first, tenures which were 
held as. istemraree or-mocurreree at a fixed 
Tent, More than 12,years before the per- 
manent settlement.. The section makes a 
differerice „between. the Permanent Settle- 
ment and the.-settlement of the particular 
estate. It Was- reproduced in s. 26 of the 
next Revenue Sale Law;"Act-L-of 1815, which 
replaced the Act of 13841 and in its turn 
made way for Act XI of 1859, which only 
extended. the’ saving of estemraree oor. 
mocurreree tenures tosuch as have been held 
at atxed rent from the time of the per 
manent settlement, As Sir James Colvile 
said in the case in Khajah Assanoollah v. 
Ubhoy Chunder Roy (5): 

“The general policy of the Revenue Sale Laws that: 
have been passed since the Perpetual Settlement has 
eén to. protect the public revenue by placing the 
purchaser:of an estate sold for arrears ot revenue in 
the position of the person who, at the time of the 
Decennial Settlement, engaged to pay the revenue then 
tixed. - They therefore gave or sought to giveto the 
purchaser, the power of abrogating all engagements 
made by the defaulting zamendar or his predecessors 
since: the settlement, whereby the samindary renis 
and profits; which were the security to Govt. for the 
due payment of its revenue, were diminished, The 
aman Legislature’ however has not uniformly tried. 
0 


ect this geyeral-object by precisely the same 
means.. The va 
has from ti o time pussed forthe purpose differ 
in the langyfge of their provisions and in the strin- 

| Benoy of the” powers conferred by them.” 


lf these observations are borne in mind, 
there cannos be ‘any doupt thats. 37 of the 
Act of 1899 ‘Was not intended to effect in 
any way the very special giants to invalided 
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soldiers made under thé Regns, ot 1789 
and 1793, the object of the Legislature 
from 1793 onwards having been to safeguard 
the public réyenue by enabling the revenue 
purchaser to get rid of all engagements 
diminishing the security to Govt. which 
were entered into by the defaulting pro- 
prietor or his predecessors without iawful , 
authority. Though under Art. iə of s. 5, 


- Regn. XLII of 1793 (as under Afjt.-s 


of the Regus. of 1409) these jagirs 
are placed on the same footing as other 
grants at a fixed rent, we muss not, in 
considering whether they are among’ the 
undertenures liable to be annulled under 
9, 37 of Act XI -of 1459, overlook their origin, 
their statutory Gharacter as permanent 
mocurraris, and their express exemption 
from the effects of a revenue sale by 8..6 
of the Regn. of 1795 which was 
emphatically attirmed by s. 10, xegn. I 
of 1804. -It was not the policy of the 
Revenue Sale Laws to place the purchaser 
of an estate at a revenue salein a better 
position than the person who, at the time 
of the Decennial Settlement, engaged to 
pay the revenue then fixed and who sub- 
sequently made these grants- under the 
Specinc authority of Regn. XLII of 
1793, without subjecting | himseli . to an 
increase of revenue on that account (Art. 12 
of 8.0) : see also Sir James Colvile's observ- 
ations in Furbes V. Meer Mahomed Hossein 
(6), on the reasons for the statutory title of 
the revenue purchaser and its extent. The 
legislation of 1359 was clearly not intended: 
to get rid of the permanent mocurreree 
character given to these grants by the old 
regulations, nor did it have the effect of 
Tepealing the special protective provisions 
previously enacted. eA ie, © 
- De _ Appeal dismissed. 
(6) 20 W R44; 12 Beng, L R 210 (P 0). _ 
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A. K. MANDVIWALLA FIRM— ` 
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Negotiable Instruments Act (XXVI of 1881), 8. 4— 
Promissory note—Requirements of —Document held. 
mere acknowledgment and not promesory note-— . 
Benami-—Platntifi suing for. money -alleged to’. be: 
in deposit with defendant—No suggestion about her 
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benami character either in plaint or deposition— 
Oase found false but plaintif persisting in false- 
hood even in appeal—Whether entitled to decree as 
benamidar—Whether can amend plaint. 

In order that a document shall be a promissory 
note within the meaning of s. 4, Negotiable Instru- 
ments Act, not only must it be a promissory note 
in form, it must in addition be intended by the 
parties to be a promissory note, it must be intend- 
ed by the parties to be negotiable and pass from 
hand to hand, Where a document executed by a 
person is merely an acknowledgment in the false 
nane of a lady, of the state of account between 
her husband and the executant and never intended 
to leave her custody or that of her husband, it is 
not a promissory note and Art. 73, Lim. Act does 
not apply. 162 Ind. Oas. 454 (13), relied on. [p. 
167, col. 2; p. 168, col. 1.] ` 

The plaintif sued for the amount claimed as due 
to her on account of a deposit with interest made 
by her with the defendants. It was not suggested 
‘elther in her plaint or deposition that she was a 
‘benamidar for her husband. Her case was found 
to be false but she persisted in the falsehood even 
in appeal: 

Heid, that the plaintiff must be held bound by the 

and perjured case in which she had persisted 
even in appeal, and that it was not for the Oourt 
either to decree a false and bogus claim or force 
upon the plaintiff the character of a benamidar 
which she had repudiated. She could not’ be allow- 
ed to amend her plaint and she 
succeed secundum aliegata et probata. |p. 164, col. 2; 
p. 167, col, 1.) 

[Oase-law referred to) _ 


F. A, against the judgment and the decree 
of Kupchand Bilaram, A. J, O., Sind, 
dated’August 20, 1930. wea be 


Mr. Srikrishindas H, Lulla, for the 
Appellant. 

Mr. Fatehchand Assudomal, 
Respondents. 


Davis, J. C.—This is an appeal from the 
judgment of xupchand, A, J, C. sitting in 
District Court jurisdictiou, dismissing the 
plaintiff's suit for Ks. 1,29,871+12-6, being 
the amount claimed as due to her on 
account of a deposit of Rs. 84,000 with 


for ` the 


interest at 5 per cent, per annum made by 


her with the defendants, Messrs, A. K. 
Mandviwalla through their proprietor 
Tayabali Abdul Hussain Mandviwalla, 
The plaintiff is described as Kulsambai, 
daughter of Ailibhoy, and wife of ‘Tayabali 
Mulla Jiwanjee Bohri. The defendants 
had denied tha: the plaintiff had deposited 
Rs. 80,000 as alleged or any money at all. 
They contended that the money was her 
husband's and not hers, the subject of an 
account between them in business and that 
after their claims against the plaintiff’s 
husband had been set off, nothing was due 
to plaintift’s husband. Further, they con- 
tended that the suit was time-Darred, 
whether the money with them be regarded 
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as a loan or a deposit or whether the 
plaintiff based her claim upon the receipt 
dated November 1, 1918, which should be 
treated as a pro-note, ` 

The learned Judge came to the conclue 
sion that the claim was in any case time: 
barred, and that, further, the plaintiff's 
claim was an unrighteous claim and sup- 
ported by perjured evidence. He came to 
the conclusion that so far as the plaintiff 
was concerned, Hx. 4/1 was a sham trans: 
action never intended to operate between 
the parties and intended merely to conceal 
for the purpose of deception the plaintiff's 
husband's interest in the business, he being 
the real party tothe transaction, but that, 
in any case, the plaintiff's claim was time- 
barred, As a- pronote dated November į, 
1918, it was time-barred the suit being 
brought on August 27, 1934, aad the learned 
Judge found Hx. 4/1 to be a pronote and 
not a deposit receipt. Further, he found 
that even if Ex. 4/1 was a deposit receipt, 
the plaintiff's husband had made a demand 
on her behalfin February 1931, and the 
claim was again time-barred, On Issue No, 4, 
the issue relating to limitation, the learned 
Judge found that the suit was governed 
by Art. 73, Lim. Act; as Ex. 4/1 was a 
pro-note, but if it was not & prosnote, then 
Art. o9 or Art, 115, Lim, Act, applied; and 
the plaintiff had not brought herself within 
Art. 60 of the Act- for the deposit was not 
made by her but by her husband. On the 
question - whether the -plaintif could sue 
for a deposit which the learned Judge 


found that she had not made, the learaed ` 


Judge came to no delinite conclusion. He 
said: 


“If on the other hand, it be held that Ex. 4/1 
was executed by the defendant at the rəquest of 
Tayebali not with the object of handing it over to 
the plaintiff but fora diferent purpose altogether, 
it is arguable whether the plaintif can maintain 
tho present suit at all. The contract which forms 
the foundation of the present suit was between the 
defendant and Tayebali; the plaintiff was not a party 
to it; she was not even interested in it as a 
beneficiary so as to give her a right of suit on the 
authority of the decision in Khwaja Muhammad 
Khan v. Nawab Husaini Begam \1), or the rule laid 
down in Duttan v. Pooh (2), which in itselfis not 
now good law in England in view of the later 
decision in Tweedle v, Atkinson (3). Nor can the 
case be brought within the purviewW the ruling in 






(1) 37 I A 152; 7 Ind, Oas. 237; 323,410; 14 O 
W N 863;7A L J 871; (19101) M WN 813;8 M L 
T 147; 12 O L J 205; 12 Bom, L R638; 20ML J 
614 (P O). e = a 5 

(2) (1861) 2 Lev. 210; FB & 9399; 83 HR 523, 

(3) (1861) 1 B & S393; 30°L JQ 
xs) 332; 4 LT tw a) 468 9'W R781; 134 R 
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Gur Narayan’ v. Sheolal Singh (4), and Murlidhar 
Narayandas'y, Parmanand Luchmandas (5), the 
present suit not being basedon title but ọn contract. 
It is, however, unnecessary to pursue this point 
further or to give a finding u pon it, because, whether 
the plaintiff has a right of suitor not,she has failed 
to prove that her case comes within the purview of 
Art, 60, Lim. Act. 

‘The case set up by the plaintiff that she depesited 
the money herself and obtained Ex. 4/1 in” proof 
thereof, has failed. Exhibit 4/1 was given in res- 


pect of an account’ which had been opened by: 


Tayebali and therefore the only person who could 
. .speak to the nature of the account between the parties 
“was Tayebali himself. He has been kept out of the 
witness box and the onus which lay upon the plaintiff 
to bring her case within Art. 60, therefore, remains 
undischarged.” 

We will deal with the question of limi- 
tation, on which thelearned Judge has dis- 


missed the plaintiff's suit, hereafter, but to 


< us if appears that apart from any question 


“of limitation, the plaintifi’s suit must fail 
because on her pieadings and her evidence 
her case is false, Her case was that the 
money was hers and not her husband’s. 
This case was false and false to her know- 
ledge: it was persisted in appeal as the 
. Memorandum of appeal shows: and we ao 
not think it is open toher or her Advocate 
to guange her case, to say that thé case to 


nas aa do she : il 
entitled toa eae a8 his benamidar Ka 
more than it would be open to.a plaintitt 
suing as full owner in his personal capacity 
to change the case and ask that he be 
-deemed to have sued aS a trustee and a 
decree be given to him accordingly. But 
the plaintif has not changed her tase. 
There is this to be said for her and her 
advisers: they have persisted in falsehood 
tothe end, and we do not see how this 
Oourt can ‘decree a faise and perjured claim 


or force upon: the plaintift the churacier -of . 


abenamiaar which she repudiates. The 
plamuff can only succeed secundum a.legata 
et probata ` Eshanahunder. Singh v. Samas 
churn Bhutoo (o), Bakhtawar Begam v, 
Husaini Khanum (7). When we` pointed 
Out‘this aspect of the case to the learned 
Advocate, he. asked to be allowed to amend 


(4) 46 O 5665-49 Ind. Oas.. 
46 1 A'l; 114 LJ 66; 36 MUN 68; 9 L W 335; 28 
OW N 521 PL R(P O) 1 (P O)., 

op, L R 164;*137 Ind. Cas, 560; A IR 1932 
Bom. 190; nd, Rul. (1932) Bom. 301. 

(6) 6 W kR 57; MI A7; 2 Nar, £09: 2 Ind, Jur. 
' CN s) 87 (P 0). 

(0). 3 A 195; 23 Ind, Oas. 355; A I Ri9l4 PO 
36; A 84: “18°C W N 586; 96° MLJ 474; 12 A 
L pe “413: “to CLJ, 477; 4914) M W N 41; 15M 
LT 389; 16 Bom. LR 344, 1 L W 813:P O) 
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the plaint soas to frame the suit asa buit 
of 4 benamidar. We would not under the 
circumstances.of this case allow the plaint 
to be amended. 

The learned Judge bas a and found 
upon the issues arising from the written 
statement. upon a case of beaami, but our 
c.nclusions strengthened by all tne argue 
ment we-have heard’ are that the plaintiff 
must beheld bound by the ‘false and -per- 
jured case in which sne has persisted .even 
in appeal, and: tnat itis not for the Court 
either to decree a false and bogus claim 
cr force upon the plaintiff the character 
of a benamidar which she. repudiates. Her 
learned Advocate has contended that a 
benamidar is a mere alias, Petherpermat 
Chetiy v. Muniandy Serrat (8), and that a 
plaintiff can maintain asuit as benamidar 
and that the real owner is bound. There 
is clear authority ‘that a benamidar can 
maintain a suit and, the real owner is 
bound: Gur Narayan v. Sheolal Singh 
(2); Shivram v, Ambaji Babaji: (9); 
Murlidhar Narayandas v. Parmanand 
Luchmanaas (0). But -when we aéked the 
learned Advocate if he could refer us to an 
authority which laid down that a- plaintiff 
having brought and persisted in a false 
case.cyen in appeal that he was the true 
owneércould nevertheless be given‘e-decree 
as befiamiaar, he said he could not do. so, 
but referred us to Narayan Keshav v. Kaji 
Gulam Mohuain (10). We cannot believe 
thata false and perjured claim persisted 
in, 48 this claim has beén persisted in, 
should be allowed to succeed on the plea 
that the Plaintiff is entitled to a “ decree in 
a capacity which she repudiates. 

It ıs true in Narayan Keshav V. Kaji 
Ghulam Mohidin (10), above referred to, a 
case brought by a plaintiff as true owner 
was allowed to succeed, though the evis 
dence showed that he was a benamidar, but 


that was a case under the Dekknan Agri- 


culturists’ Relief Act, and the true owner was 
in Court with all nis books. Here the real 
party has purposely avoided the Court, 


. forced, 1t would appear, his wife, a ‘woman 


of oY, married when she was 13, with a son 
of 42. to gu into the witnéss-box and swear 
and persist in swearing falseiy..to a false 
Claim, We think Narayan- Keshav v. 
Kaji Gulam Mohidin (10), has gone as far 


(8) 35 0551: 351 A 98; 70 L J 528; 4L BR 
266; 10 Bom, L R 590; 5 A L J 290; 12 OW N 
an: 14 bur. L R108; lo MLJ 277; 4MLT 

O). 

(8/5 Bom. L R 315. 

(10) 27 Bom, L R 1240; 91 Ind. Oas, 353; AIL R. 
1926 Bom. 115; 49 B 832. 
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as cases of this kind should be allowed to 


go; and used, asit has been used in this’ 


case, the character of a benamidar ceases 


to possess that harmless character and 


attributes with which it isin Gur Narayan 
v. Sheolal Singh (4) at p. 5744 endowed. 
Moreover, the cases relating to suits by a 


benamidar are more or less irrelevant. The. 


plaintif does not sue as abenamidar and 
she repudiates that character. The learned 
Advocate for the appellant stated that he 


could not argue upon the evidence that the’ 


plaintifi’s case, as she swore to it in Court, 
and. which was her case in the plead- 
ings andin the memorandum of appeal 
was true. In the circumstances of this 
case, that admission appears to us to con 
clude the appeal before us. It is perhaps 
as well to state the plaint in full: 


“Plaintiff ’ aforesaid begs to state as under: 
(1) That about November 1, 1918, the plaintiff 
deposited withthe defendants a sum of Rs. 80,000, 
rupees eighty thousand, as a deposit which was 
payable to the plaintiff on demand by her. The 
said amount wasto carry interest at 5 par cent, 
per annum. The defendants executed a receipt 
to that effect in favour of plaintiff, which isin 
original filed herewith marked ‘A’. 

(2) That the said amount has continued to 
remain as deposit with the defendants. 

(3) That the amount now due to the plaintiff 
on account of deposit and interest. up to date, 
after deducting the amount received by her, is 
Rs, 1,29,871-12-6, rupees one lakh twenty-nine 
thousand eight hundred and seventy-one annas 
twelve and pies six only, 

(4) That about the beginning of the year 19314, 
the plaintiff made a demand’ on the defendants 
for returnof theamount due, but the defendants 
have failed to pay the same, 

(5) That the cause of action arose at ,Karachi 
within the jurisdiction of this Honourable Court 
in the beginning of the year 1934, when the 
plaintif made a demand on the defendants for 
return of the amount and when the amount became 
payable, 

(6) That the value of the subject-matter of the 
suit for the purpose of jurisdiction and court-fees 
is Rg. 1,29,871-12-8. 

(7) That the plaintiff prays judgment and decree 
for Rs. 1,29,871-12-6, and further interest at6 per 
cent. from date of suit till payment.” 


There is no suggestion hers that the 
money was, not hers, but her husband’s, 
that there wasa previous account or that 
she sued as_benamtdar, the position which 
the learned Advocate asked us toaccept, 


nor is this her case inher deposition. She 
says : 


“All the Rs, 80,000 belonged to me. Rupees,20,000 > 


I had got from my father, Rupees 60,000 more 
were my own Collections. At thetime I sent 
Rs, 60,000 my husband was worth rupees two 
crores. My husband had no interest in the sum of 
Rs. 80,000. This was my deposit. I deposited the 


*Page of 46 O.—[Ed.] 
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money with the defendants as I considered his 
firm as my own house.” l ` 
re : oo 
“The key of the sale was with me. The 
duplicate key of thesafe was also with me. What 
business. had my husband with keys? Rs 60,00 


I sent tothe defendant one month after I sent. 
Rs.. 20,000. Rupees 60,000. were also sent in notes, 
I cannot say if they were in notes of Rs. 100 and . 


notes of Rs. 10. But, they were all in notes.” 

And : 

“My husband did not know that “Rs, 20,000 was 
in my safe. He only came to know when I sent 
the money through him. Hedid: not know that any. 
money was lying with me. Hehad no keys. How 


would he cometo know? He was on good terms; 


with me all the time.. And we lived as husband and 
wife. He had full confidence in me. 

Q.—Do you want the Court to believe during 
all these 28 years you did not inform him that you 
had such a large sum of money? 

A.—I' did not inform him that 
He came. to know when I sentthe -money through 
him. My husband used to give me Rs. 1,000 to 
Rs, 2,000 per month”, 


. ånd . 
“I have not drawn even a pie out of this 
money. I wrote a letter demanding the money 


gix months ago. 

I sent a notice.” 
And ; - - 
“Defendant brought Ex. 4/2. Again saya: I 

wert to himand asked for receipt. He gave me 

Ex. 4/1, and said that if I demand money at mid- 

night it will be paid and thereafter he brought 

me Ex, 4/2 himself, I oannot say how long after 

I ‘brought Ex. 4/1, defendant brought me Ex, 4/2. 

It was 12 years ago." 


As to this the learned Judge says: 

“I shall first deal with the question of fact 
whether or not the plaintiff ‘deposited her own 
money with the defendant as alleged, or, was it 
Tayebali who opened an account in the name of 
his wife. In 1934, at the time of giving her 
evidence, the plaintiff was 57 years old. She 
states that she was 13 years old when she mar- 
ried, and therefore she married in 1890. Her 
case is, that in that year she received a sum of 
Rs, 25,000 from her father at the time of her 
marriage, that she spent Rs. 5,000 outof it, and 
up to 1918 kept the balance with herself; that 
during the intervening 28 years she collected another 
sum of Rs. 60,000 out of the monthly allowances 
received by her from her huband for expenses of 
her house-hold; that for the first time in 1918 
she thought of depositing Rs. 80,000 with the 
defendant; and that during this long intervening 
period of 28 years she did not deposit her money 
with anyone. She states that she had the whole 
sum of Rs. £0,000 lying in her safe up to the time 


As the defendants refused to pay 


she thought’ of depositing the money with the, 


defendant; and she can assign no reason why she 
sent the money to the defendant in two sums, 
Ra. 20,000 first and Rs. 60,000 a 
She wants the Court to believe 
did not know that she possessed 








oney up tothe 


time she thought of depositing it the defend- 
ant. Shehas a large family: her elde& child was 
42° years old and‘‘her youngest child 21 years 


when she gave evidence: ‘and yet she was able 


to collect sucha large sum of money as’Rs. 60,000- 


from her allowance for house;hold expenses and did 


not speid, thë same on. the education and rfarriages 


,* 
s 


I had money.: 


0 


ə receipt Ex. 4/1 


-` account 


~ 
j 
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of her children. Lastly, she was able to keep tbe 
same with herself without the knowledge of her 
husband with whom she was living all this time 
on very good terms, 

With regard to the mode in which the deposit 
was made by her, she has prevaricated and has 
tripped very badly in her deposition. At first she 
stated that she had sent both sums of money to 
the defendant through her husband, Subsequently 
she resiled from’ that statement and said that she 
had. paid the money herself and had personally 
obtained : Exs. 4/1 and 4/2. Later on, she again 
went back upon that statement and said that 


Ex. 4|? was brought to herby her son. Except her’ 


own statement that she received Rs. 25,000 
when she married and that she collected Rs. 60,000 
more from the allowances given to her for houge- 
hold expenses, there is no other evidence either 
oral or documentary on that point. ~ cn rae 

Apart from the ‘absurdity of her story that’ 
although at thetime of her marriage she was a 
minor and her mother-in-law was alive, she kept 
with herself such a large sum of money, it is 
hardly likely that she could have got ‘anything from 
her father. When questioned about the financial 
position of her father, she said: ‘J do not know 
if my father's business had failed before he died. 
At .the time of his death I cannot say if my 
-father was ‘rich or poor. I do not know if he 
ran away toGoa, I cannot say if he went te 
Goa. My brother Muhammadali is dead. : There is 
no trace of his property: He left no property.’ 
Not -only is the whole .story given by -the plaint- 
iff unbelievable, but there is strong evidence that 
it was her husband who opened this account and 
several other accounts with the defendant in differ- 
ent names and operated: upon them-for his own 
benefit.” iC = 


We agree with the learned Judge that 
-ber evidence that this money was hers or 
that she ever deposited is: manifestly false, 
and asher learned Advocate cannot even 
argue itis true, it would appear that her 
case on that sufficient ground must fail. 
But: the learned Judge goes on:to.ccnsider 
the plaintiff's husband’s Faccount, the real 
plaintif in these proceedings, working 
through . his wife to avoid counter-claims 
by the defendants against -himself, . and 
to show quite clearly that Ex. 4/1, the 
deposit receipt or pro-note, was a sham 
and bogus transaction, never intended to 
be acted upon and proved to be such by 
oral evidence in accordance with the Privy 
Council ruling in Tyagarja Mudaliyar v. 
-Vedathannit (11) at p. 137. The deposit 
is dated Ncvember 1. 
‘1918, but the plaintiff had a nominal 
before that in the defendants’ 
books. Exhipit 7/1 is the first khata 
of the plainpfiff in the defendants’ books. 
It-is for Pimbat 1974-1917 A. D. and the 


(11) 63 TA 126, (187); 160 Ind. Cas. 384; AIR 
1936 P.O 70; 59 M 446; 19380 LR 93; 1936 A L 
-R 157; 1936 OWN 120; 8 RPO 149; 2B R 246; 

40 Q WN 303; 43 L, W 471; (1936) A L J 136;38 

P L E 156; 70 M LJ 232; (1936) M W N3i0; 38 

Bom, L R 373; 19 NL J 104; 63 OL J 353 @ 0). 
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first item is an jitem of Rs. 26,910, 
balance brought forward from the previoug 
books: the second credit item is Ra. 20,000, 
dated July 13, 1917; the third credit item 
is Rs, 6,910 dated October 23, 1917, and. 
the fourth credit Item is Rs. 965-4-0 
entered up to December 31, 1917. As the: 
learned Judge points out, reference to the 
cash bocks show thatthe first item. in . 
Ex, 7/1 is made up of Ex. 7/2 and Ex. 7/3: 
Exhibit 7/2 is. the entry of Rs, 20,000. 
dated March 13, 1917, credited to the 
plaintiff madeup of Rs. 6,000 paid in 
cash and Rs. 14,000 paid by cheque. The 
cheque was on the National Bank and 
the Bank books show thatthe cheque was 
issued ‘by Tyebali and debited to his 
account in the Bank's books. Exhibit 7/3. 
isan entry dated October 23, 1917, of. 
Rs. 6,918, cash credited to plaintiff, but 
the plaintiff nowhere alleges that she has 
made such a deposit, nor given any. expla- 
nation of this item. Clearly, then, the 
account: was in existence long before 
November 1, 1918; Tayebali was operating 
on the account, and the plaintiff deposited 
neither Re. 80,000 nor any other sum in 
cash. Moreover, debit items against ‘this 
Rs. 27,000 shows money paid on behalf of 
Tayebali, even Rs. 251 for his club bill and 
cash paid .to himself and others, while 
Ex. 7/4 shows. credit and debit entries of 
a cheque of Rs. 27,000 of Tayebali on the 
Punjab National Bank. This was carried 
over and an account in 1918 started with 
Rs. 27,000. But, Exs. 7/14 and 7/15 show 
Tayebali’s own account in 191s. There is 
a credit item of. Rs. 60,000 dated October 
28,1918, and Tayebali gave a cheque for 
Rs. 30,000 on the Punjab National Bank 
and paid Rs. 30,000 cash, and the Bank's 
books show. that Tayebali was.debited with 
Rs. 30,000, but subsequently Tayebali’s 
books in-the defendants’ account was trans- 
ferred and this Rs. 60,000 transferred to 
plaintiff's account. ` 


In.” 1918-19 the plaintiff's nominal 
account shows her husband's dealings in 
real property and a cheque of Rs,20,000 


“paid to her husband. Finally, the plaint- 


iff's khata for 1918-19 shows a credit 
balance of Rs. 81,117-5-9 of which one, an 
item- of Rs. 19,000 is a cheque taken by 
Tyebali and returned by him, and Ex: 4j}, 
the deposit receipt of promissory note, 
represents this item of Rs. 19,000 and an 
item of Rs.61,000. Clearly then up to the. 
date of Ex. 4/1 the account was in reality 


__the plaintiff's husband’s account and 


% 
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operated on by him and thereafter up to 


the date that it was closed ‘in 1923, and ` 


fhe chief items relate to the plaintiff's 
husband's dealings in Bombay property 
which, according to the defendant and 
which appears true, resulted in loss to 
them all and which is the cause of dispute 


between them and this suit as framed.. 
disbelieve the- 


There is no reason to 
defendant's’ statement that the husband 
used the plaintiff's name in order tokeep 
fromt the knowledge of his 
déalings in property: and his excessive 
drawings from the firm. Clearly the 
account was kept in the wife's name for 
the purpose of some concealment or deceit. 
Even the plaintiff's real name was not given: 


She was described not as the.wife of Taye-’ 
bali but as the daughter of Allibhoy, This 


again was for the purpose of deceit, We 
attach no importance to ‘Ex, 4/2. It pur- 
ports to show a balance of Rs. 80,126-12-6 
due on April 1, 1922, and a debit item: of 
Rs. 300, but it is not proved, and, if proved, 
provesnothing of importance. Exhibits 7/23 
is ‘the last account in 1923. The learned 
Advocate takes exception to the fact that the 
learned Judge ascribes this to the fact that 
the firm of A. M. Jiwanjee -had stopped 
business and that Allibhoy, the eldest “bros 
ther, was adjudicated insolvent. It would 
be more accuraté from the record to say 
that Allibhoy the eldest brother was arres‘- 


ed in execution of a warrant and all the’ 


family left ‘for Africa where Allibhoy Jiwan- 


jee lived on an allowance from a Receiver. 


It is clear then that Ex. 4/1 represents 


a sham or bogus transaction, that, as the. 


learned Judge says, the plaintiff does not 


bring herself within Art. 60, Lim, Act, for- 


her case óf a deposit by her is false: But 


while thé learned Judge did not dismiss’ 
the’auit generally on the broad ground that. 


the plaintiff must be héld to her pleadings 
and to the case she has brought before the 
Court, it is on this broad point that” we 
think this false and perjured claim must be 
dismissed. A plaintiff is entitled to succeed 
only secundum allegata et probata. But as 
the learned Judge has dealt with this case 
on the ground of limitation holding that 
the document Ex, 4/1 was a pro-note and 
the suit as based upon a pro=note was barred 
by limitation, and it was barred also as a 
suit based upon’ a deposit under Art. 60 
being a`claim as. made in February 1931, 
we think it’ ‘only. proper that we should 
consider this aspect of the case which has 
been argued so diligently before us. Ex- 
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hibit , 4/1 is as follows : 

“Karachi, dated November], 1918.. 

To: Bai Kulsambai Allibhoy. 

Written by Allibhoy Karimji Mandviwalle 
Rs 80,000, in, words rupees eighty thousand, have 
been received from you in cash. The same shall be 
paid whenever you demand. 

Signature on one anna stamp. 

Sd, A. K. Mandviwalla, 

Dated November 1, 1918, per Tyeb.” 

And the learned Judge has pointed out 
that it appears to possess all the. essential 
attributes of a promissory note. It contains 
(1) an unconditional undertaking, (2) signed 
by the maker, (3) to pay a certain sum of 
money only, and (4) to or to the order of a 
certain person or to the bearer : (see p. 125 
of the paper-book). It resembles closely, as 
the learned Judge says, Illustration (6) in 
Art. 4, Negotiable Instruments Act. The 
learned Judge relies among other cages on 
Manick Chund v. Jamoona Doss (12), but 
this case bas been: overruled: by the Privy 
Council in Mohammad Akbar Khan v: Attar 
Singh (13), and that case would seem to lay 
down the general rule that in order that a 
document shall. be a. promissory note within: 
the meaning of s. 4, Negotiable Instruments 
Act, not only must it be a promissory note 
in form, it must in addition be intended by 
the parties to be a- promissory note; it 
must be intended by the parties to be negotii- 
able and pass from hand to hand, and the 
learned. Advooate: for the respondents admite 
ted in this case that he could not pretend 
that it was'ever intended or contemplated 
by the unfortunate lady Bai Kulsambai and 
the defendants or between the lady’s-hus- 
band and the -defendants that this docu- 
ment should be. negotiable, or indeed, even 
leave the custody of the plaintiff or her 
husband. It was an acknowledgment in a, 
false name of the state of the account ` be» 
tween the plaintiff's husband and the defen- 
dants. In Mohammad Akbar Khan F. 
Aitar Singh (13), at p. 745* their Lordships 
Said : a a eee : 

“If this document is otherwise within the defini- 
tion ofa promissory note, it would seem that it 
must be negotiable, for there appear to be no words 
prohibiting transfer or indicating an intention that 
it should not be tranferable. It must be admitted 
that it would bea somewhat unusual visitorin the 
accustomed circles of negotiable paper. It is indeed 


doubtful whether a document can properly be styled 
& promissory note which does not contain an 


(12) 8 0'645. 
qs) 38 Bom. L R 739, (748): 162 Tid, Oas. 454; 
R 1936 PC 171;63 I A 279; 17 L 457; 1936 O 
301; 8 R P O 274; 2 B R588; 44 L W 23; 40 
N 997; (1936) M W N 660; 17P LT 513; 63 
J 541; (1936) A LJ 986; 71 M LJ 712; 38PL -> 
1006; 1936 A LR 479.(P O. eee : 
Page of 38 Bom. L R—[Ed.] 
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undertaking topay not merely an undertaking which 
has to be inferred from the words used. . It is plain 
that the implied promise to pay arising from. an 
acknowledgment of a debt will not suffice, for the 
third illustration indicates thatan 10U is not a 
promicsory note, though of the implied. promise to 
pay there can beno doubt. The second illustration 
however -seemsto show that the express words ‘I 
_promise’ or ‘ITundertake’ are necessary. Theform of 
words istaked from an early English ‘case, Casborne 
v.-Dutton, reported in Selwyn’s Law of Nisi Prius, 13th 
Edn. p. 329, from Scacc, M. I. Geo. I] MSS., where 
according tothe learned author, the Court stated 
thatthe words ‘to be paid’ in the document there 
sued on amounted toa promiseto pay observing that 
the same words ina lease would amount to a 
covenant topayrent. It does nct appear to form a 
useful, general illustration except in the case of a 
document .in that particular form of words. 

Their Loidships prefer: to decide this point on the 

. broad ground that such a document as thts is not 
and could not be intended to be brought within 4 
definition relating to documents which are to be, 
negotiable. instruments. Such documents must 
come into existence for the purpose only of record- 
ing an agreement topay money and nothing more, 
though of coursé they may state the consideration, 
Receipts and agreements generally are not intended: 
to be negotiable, and serious embarrassment would 
be caused in commerce if the negotiable net were 
cast too wide. This document plainly is a receipt 
for money containing the terms on which it. is to 
be repaid. .It is not without significance that the 
defendants who drew it, and who were experienced. 
money-lenders, did not draw it on paper with an. 
impressed stamp as they would have had to if the 
document were a promissory note, and that they 
affixed a stamp which is sufficient if the document 
iss eimple receipt. Being primarily a recept, even 
ifcoupled with a promise to pay, it is not apro- 
missory note; This view of the meaning of apro- 
missary note appears to coincidé with the grounds 
of decision in Mortgage Insurance Corporation v. 
Commissioners of Inland Revenue '(14), where the 
English Court of Appeal found themselves bound 
to give a restricted meaning to the much wider defi- 
nition inthe Indian Courts notably the case in 
Manick Chund v. Jamoona Doss (12, where the 
defendant had given a-sale note to his customer 
recording a sale to him of certain rupee paper pre- 
viously brought from the customer, and bringing 
out a difference expressed tobe payable on a day 
in the next month. The document was a-sale note 
coupled with an accountand in no way resembled a 
promissory note, or anything capable of being a 
negotiable instrument. Once it is decided thatthe 
document has not tobe stamped as a promissory 


- note, their’ Lordships sre not called upon to decide 


whether the document otherwise bears a sufficient 
stamp. If that question had been raised it is 
sufficient to say that ifimproperly stamped it could 


e Lave been stamped after execution under a penalty.” 


Judge’ we think this document is not a pro- 
missory note and that therefore ‘Art. 737 







Lim. Act, dogs-not apply. If the-document 
ware. not # sham and did not represent a 
sham andf/bogus transaction, we should have 


though that it was a deposit receipt rather 
.than a promissory note : but the learned 


ng 9) 21 Q BD 359; 57 L JQ B 630; 36 W 
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Judge was ‘of the" opinion that as-such it 
was time-barred because a clear and de- 
finite demand ‘is made by the plaintiff's 
husband for the money in Ex. 7/42 in the 
words: “You will” pay the deposits to the 
parties, whose (deposits) are lying with 


-you;” and the learned Judge thinks that 


in a subsequent letter, Ex. 7/44, the plain- 
tiff's husband asked the defendants to con- 
sider his Jetters of December 11, 1930 and 
February 21, 1931 cancelled, thus leading 
the defendants to believe that the claim to 
bis. money had been abandoned, But, with 
all respect to the learned Judge, we ‘cannot 
read into this letter Ex. 7/44 the word 


“cancelled” at all; the word is not there, 


and the Gujerati words appear to us to 
mean that these letters should be consider- 
ed; attention (dhyan) should be. paid to 
them, In short, the plaintiff’s husband is 
not -resiling from his previous writing; he 
is maintaining his ground, but this read- 
ing rather strengthens than weakens the 
force of the demand contained in Ex. 7/42, 
for, while it was argued that these words 
were intended merely as an exhortation or a 
reproach, it does not appear the defen- 
dant took them as such, The letter Ex. 7/12 
was written in reply toa long letter from 
the defendant to the plaintiff's husband 
which was itself a reply: to Ex, 7/40 in 
which the plaintiff's husband denied any 
share in the Bombay property. The de- 
fendant reproaches the plaintiff's husband 
with his falseness and the plaintiff’s hus- 


band reproaches the defendant io return - 


in the letter Ex. 7/42 which contains these 
words in the context : 
“My brothers, having dealt with me dishonestly, 
have put me to lossof lacs of rupees, and further, 
they have mortgaged me. But by the grace of God 
I do not feelsorry for, that: God will give me 


strength to take further burden of a lac or two ifit - 


comes. You will pay the deposits to the parties 
whose (deposits) are lying with you. Ido not know 
even ina dream that you must have written the 
fact in the letter (under reply) thinking that there- 
by you will inspire more confidence (of others) 
and you will take the contents written in my letter 
of December 11,1930, as reply to your letter of 
January 1, 1931, and. you will act thinking your- 


. self inthe presence of God,” 


Exhibit 7/43 is the reply to this, and it 
would appear that the defendant read into 
this letter the demand by the plaintiff's 
husband for bis money, for the defendant 
Says 5 i 4 

“Had we been misappropriators of deposit of any 
one, why would we have paid your money, which 
you had deposited withusin the names of your 
daughters, in spite of lacs of rupees being due to 
us. Ifyou require more instances than this, Ishall 
give you in my. next letter. If further money ‘was due 


. to you, why did you not receive or demand the-same 
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atthe timeof receiving the money, which you had 
deposited in the name of your daughters.” ` 


It is true that the words.of demand con- 
tained in this letter Ex. 7/42 are not ‘as 
detailed as the demand in Ex; 7/15 dated 
February 21,1934 made strangely enough 
three years after, bnt that“ was a formal 
demand and probably drafted by a lawyér 
thought to be within time as being within 
three years of the previous demand in 
1931, The words however in Ex. 7/42 are 
clear and unequivocal, It is admitted that 
if time started from February 21, 1931 the 
suit was out oftime. We agree with the 
learned Judge that on this ground the suit 
is time-barred. But evenif it were not the 
plaintifi’s suit would fail on the broad ground 
of falsity, the failure of the plaintiff to 
prove a false case, We therefore dismiss 
the appeal with costs. 

D. Appeal dismissed. - 
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CALCUTTA HIGH COURT 
Appeal No. 1274 of 1937. 
. April 4/5, 1939 
HENDERSON AND LATIFUR RAHMAN, JJ. ` 
DHIRENDRA NATH BHATTA CHARJEE 
AND OTHERS— APPELLANTS 
- versus 
CHARU OHANDRA MITTRA AND OTHERS — 
REBPONDENTS 
Bengal Public Demands Recovery Act (III of 1913), 
8. 36, Proviso (a)—Suit by cerlificate debtor to set 
astde sale of his property held in execution, on ground 


of fraud of auciion-purchaser—Suit brought beyond ` 


period prescribed by s. 36 is barred—Fraud does not 
extend period against certificate-holder—s. 18, Limi- 
tion Act (IX of 1908) does not apply—Proviso (a), 
scope of, 

Where a certificate-debtor brings a suit to set aside 
& sale of his property held in execution ofa certifi- 
cate, on the ground of fraud of the auction- purchaser, 
after the expiry of period of limitation prescribed by 
8.36, Beng. Public Demands Recovery Act, it must 
be held to be barred as the fraud of auction-purchaser 
does not give any extension of time against the certi- 
ficate-holder. Tosuch a sase a. 18, Lim, Act has no 
application. 

Proviso (a) tos, 36 lays down a rule of limitation and 
not a condition precedent, 


A, from the appellate decree of the Addi- 


tional District Judge, Khulna, dated May 25, 
1937, - 


Mr. A. N. Bose, Dr. Radhabenode Pal, 
Messrs. Gopendra Nath Das, Sris Ch. Dutta, 
Sambhu Nath Banerjee and Manindra 
Nath Ghose, for the Appellants. | 

Messrs. Atul Ch. Gupta, Panchanon Ghosal, 
Durga Ch. Roy Choudhury, Bimal Ch. 
Nag, Dr. S.C. Basak and Mr. Rama Prosad 
Mukherjee, forthe Respondents, - ~~ 
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Henderson, J.—This appeal is by defen- 
dant No 2. He ia the purchaser of two pro- 
perties, which were sold in execution of two 
certificates. He made the purchase from 
defendant No. 1 who was the actual auction: 
purchaser. The plaintiffs are the original 
owners of the property. Their case ig really 
extremely simple. They alleged that defen- 
dant No. 1 who was man aging their property 
colluded with all the peons and suppressed 
every single process in connection wish the 
certificates. On this allegation they prayed 
firstly ‘that the sales might be get aside, 
and, secondly, that'ia-the alternative defen. 
dant No. 2 should be ordeed to re-convey 
the properties to them on proper terms, The 
Munsif dismissed the suit. Far from finding 
any evidence of fraud he was satisfied that 
the processes were all served, The plain- 
tiffs then appealed. - The learned District 
Judge set aside the decree of the Munsif, 
made a decree setting aside the Sales and 
directing that the plaintiffs should be put 
into khas possession of the properties, Defen- 
dant No. 2 now appeals to this Court, The 
first contention made by Mr. Bose on behalf 
of the appellant is that the suit as under 
s. 36 of the Public Demands Recovery Act 
is barred by limitation. The suit wag insti- 
tuted more than a year after the delivery 
of possession and it is' plain enough that 
the plaintiffs cannot get relief of any sort 
unless they establish their case of fraud, 

In support of this contention two grounds 
were urged. In the first place it is Said 
that proviso (a) to s. 36 lays down not a 
rule of limitation but a condition precedent, 
In our opinion it is a rule of limitation. 
In the second place it was contended that 
the learned Judge when he found that 
limitation was saved by s: 18, Lim. Act, 
did not proceed to consider all the pro- 
Visions of that section. The learned 
Judge’s finding is based upon the allegation 
of fraud committed by defendant No, i. This 
defendant is neither the Certificate-holder 
nor the certificate-debtor. Under the Pro 
visions of the section itself time is only 
extended against defendant No, 1 and not 
against defendant No. 2 and defendant 
No. 3. Mr. Gupta pointed out that defen: 
dant No, 3 averred that he had no objection 
to the sales being set aside ag long as 
his own interests were psotected. In our 
opinion, the attitude adopted by defen- 
dant No. 3 at the trial has n thing to do 
with the application of s, 18. The fraud 
alleged against defendant No. 1 would not 
give any extension pf time against the 


certificate-holder.. In this view of the case 
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we must hold that the relief under s, 26 
of the Act is barred and the learned Judge 
was not justified in setting aside the sales. 
There remains the question of the alter- 
native relief which the learned Judge held 
that he would have granted to ‘the plain- 
tiffs. Inorder to establish this right, the 
plaintifs must prove the friud alleged in 
the plaint. The learned Judge found that 
the notices under s, 7 of the Act were not 
served. This would be quite sufficient to 
entitle the plaintiffs to pray for relief under 
s. 36 of the Act. But it is clearly not 
enough to establish fraud. He further found 
that he was not satisfied that the notices 
under r. 46 were actually served. Apart 
from that he came to a general finding in 
these terms: “There was fraud of Daiba 
in the conception and in suppression of all 
the processes under circumstances as found 
above.” 

‘I have already pointed out that the case 
made by the plaintiffs is really a very 
simple one. But, unfortunately, the learned 
Judge has introduced. so much confusion 
into the,matter that it is far from easy to 
ascertain what he really thought about the 
only point at issue. For example, he en- 
tered into a long discussion and attempted 
to establish that the certificates did not 
amount to, rent decrees but to money 
decrees and in so doing considered whether 
the certificate debtor really represented all 
the tenants, I-need bardly say that on 
such a case no question of setting aside the 
sales could arise. The only questicn would 
be whether the interest of the Plaintiffs 
passed by the sale. No such case was éver 
made by the plaintiffs and that part of the 
judgment is entirely irrelevant, It is only 
fair to state that neither of the Advocates 
who appeared in this appeal attached the 
slightest importance to it. Then again the 
learned Judge allowed himself to be influ- 


enced by various trivialities such as a mise. 


take in the touzi number, matters which 
could not possibly throw any light on the 
question whether the fraud alleged had 
been established. Now it is perfectly true 
that the Sentence which I have just quoted 
dbes amount to a finding of fraud. It is the 
only passage in this lengthy . judgment 
which does, But in one respect it ‘goes tco 
far and in anothér respect it does not go 
far enough. 

It goes tooffar because it implies that the 
sales were due to default conceived by de- 
fendant No.1, No such case was even sug- 
gested by the plaintiffs. it does not go far 
“enough because it does not amount toa 
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finding that defendant No. 1 colluded with 
the ‘peons and suppressed all the processes, 
It has therefore been necéssary for us to 
examine the. actual findings of fact in order 
to see whether they justify an inference ‘of 
this fraud, These facte may be summarised 
as follows: fe 

(1) Notices under: s. 7 were not served. 
(2) It has not been proved that notice under 
r, 46 was served. (3) Defendant. No. 1 was 
the actual manager of the plaintiffs’. affairs. 
(4) Defendant No. 1 was present when the 
peon, defence witness No 2, attached some 
Cattle in execution of distress warrants issued 
for tte realization of the demands of these two 
certificates and four others. As nothing was 
paid, cattle were attached and made over to 
the President of the Union Board as cus- 
todian. It is clear from this finding that the 
peon, defence witness No, Z was acting per: 
fectly straightforwardly and carrying out, his 
duty properly. We do not pretend to know 
how this can amount to evidence that de- 
fendant No, 1 ecnspired with s me other’ 
peon on an earlier occasion to suppress the 
notices under s.7: This piece of evidente 
Obviously supports the genuineness of the 
proceedings rather than the alleged fraud. 
(5) The property was purchased in exécue 
tion of the certificates by defendant No. 1. 
As he himself had a mortgage his action is 
sxplained and it would be quite wrong to 
infer fraud therefrom. i 

In our opinion, these findings are not 
sufficient to justify an inference of fraud at 
all. Another difficulty in the way of supe. 
porting the decree of the lower Appellate 
Oourt is that the learned Munsif . found that 
one of the plaintiffs was actually present at 
the auction. That finding has not been 
reversed and unless it is reversed it is. 
almost impossible to find fraud. In the 
second place, even if we are to assume that- 
these circumstances could establish fraud-of 
some kind, they certainly do not establish. 
the particular fraud alleged in the plaint. 
The learned Munsif dealt with the matter 
very clearly. He refers to the incident of 
the attachment of the cattle. I have already 
pointed out that that is no evidence of fraud. 
He then gces on to say: “There is no other 
evidence to connect defendant No. 1 with 
the certificate or other processes.” The 
learned District Judge has not pointed out 
that the learned Munsif was in error here 
nor has he referred us to any such evidence. 
Unless there is such evidence the learned 
Munsiff is right in saying that there is no 
evidence of fraud as alleged by the plaintiffs 
and the plaintiffs’ guit Cannot succeed. : 
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we are satisfied that the learned Munsif is 
correct, the only evidence connecting defen- 
dant No. 1 with the processes is with regard 
to the incident when defence witness No, 2 
was executing not the prccess in connection 
with the alleged fraud. büt‘ a distress war- 
rant, He did his duty openly and honestly 


3 and when no money was paid: he attached 


some cattle and made them over to the Pre- 
sident of the Union Board. It is obvious 
that the conduct of the process-server in 
connection with the distress warrant is no 
evidence to prove collusion between defen- 
dant No. 1 and other process-servers in con- 
nection with other processes. | ; 
“As there is no evidence to connect’ defen- 
dant No, 1 with the service of any of these 
processes the view of the learned Munsif is 
correct and there is nothing to support the 
case of fraud made in the piaint. We are 
not prepared to allow the plaintiffs now to 
make a new case based upon a different 
consideration and different allegation. The 


appeal is accordingly allowed. The decree 


of the lower Appellate Court is set aside 
and that of the Munsif restored with costs 
in all the Courts. Dr. Basak has pressed 
for costs. He cannot support the decree of 
the lower Appellate Court for costs to~ be 
paid to his client by the heirs of defendant 
No. 1. He asks that the plaintiffs should be 
made to pay them. The only allegation 
made against the trust is to be found in 
paras. 3 and 6 in the grounds of appeal. 
They were both entirely inconsistent with 
the pleadings and- could hardly be taken 
seriously. They were not pressed. On the 
whole we think that the proper order to 
makeis that defendant No. 3 should pay his 
own costs in this Court and the lower Ap- 
pellate Court. 


Latifur Rahman, J.—I agree. 
B. Appeal allowed. 
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MADRAS HIGH COURT 
Appeal No. 216 of 1936 
August 3, 1939 

Wapsworts,J. - 
DASARI AMMANNA—APPELLANT 


Versus 
MIRTIVADA RAJA REDDI AND ctagrs— 


RESPONDENTS ; 
Madras Agency Tracts Interest and Land Trans- 
Jera Act (I of 1917), s. 5—Jurisdiction of Civil 
Oourt to try mortgage suit when mortgeged proper- 
ty ia within ite jurisdiction but one of the parties 


DASARI AMMANNA V, MIRTIVADA RAJA REDDI (MADR.) 
We have been through the evidence and.. 
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Section 5, Madras Agency Tracts Interest and 
Land Transfers: Act indicates an intention that the 
personal liabilities of members of hill tribes resi- 
dent within the Agency shall be decided only by 
the Agency Courts, but there is no clear indica- 
tion that this section is intended to abrogate the 
ordinary powers of a -Civil Oourt to deal with 
suits relating to immovable property. situated 
within its jurisdiction merely because one party 
i$ a member of a hill tribe; A “Civil Court has, 
therefore,- jurisdiction fo try a mortgage suit when 
the mortgaged property is within its jurisdiction, 
even thoagh one of the parties to suit isa member 
of a hill tribe, 


A. against the order of the District Court, 
East Godavari at Rajahmundry, dated 
December 6, 1935. 


Mr. P. Somasundaram, for the Appel- 
ant. 

Mr. P.V. Vallabhacharyulu,. for the Res- 
pondents. : | 


Judgment.—This appeal arises out of 
a suit on a mortgage .of property situated 
within the East Godavari District. It is 
conceded that none of the property covered 
by the mortgage is situated within the 
Agency Tracts. A preliminary objection 
was taken to the jurisdiction of the 
learned District Judge with reference to 
the terms ofa, 5, Agency Tracts Interest 
and Land Transfers Act, I -of 1917, which 
runs as follows : 


“Notwithstanding the provisions of 


Bay law to 


the contrary, every suit against a member of a hill 

tribe instituted after the commencement of this 

ih shall be instituted in the Courts of the Agency 
racts.” 


It is conceded that the defendants are 
members of anotiGed hill tribe and oridi- 
narily resident in the Agency, so that 
they come within the definition of “hill 
tribe’ inthe Act. Reading s. 5 in its 
literal sense it would therefore appear 
that Courts other than the Agency Courts 
have no jurisdiction to deal with any suit 
against them whatever is the subject- 
matter ofthe suit and wherever it be 
situate. [ am constrained to hold that 
this interpretation of the Act cannot be 
correct interpretation. In the first place, 
it results in the anomalous position that 
when a member of a hill tribe acquires 
land in the plains, no Oourt would have 
jurisdiction to entertain any suit relating 
to that land, for clearly the Agency Courts 
cannot by virtue of this Act be deemed to 
have acquired a local jurisdiction over 
properties situate outside the Vimiis cf the 
local jurisdiction of those Courts and inside 
the local jurisdiction of the ordinary Civil 
Courts. Ordinarily speaking, under-s, 16,, 
Oivil P.O. a suit relating. to immovable 
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property including a suit for foreclosure, 
sale or redemption of mortgaged property 
must be instituted in the Court within: 
the local limits of whose jurisdiction the 
property is-situate. The law relating to the. 
Agency Tracts has no application: to suits 


184 lou. 
reference to the terms of s. 5 be pursued in 


the Courtscf the Agency. `- beh Sass 

There is, however, - another objection; ° 
namely that the defendants come within ` 
the exception to the definition of “hill tribe” , 
in that thay are landholders as defined in | 
the Madras’ Estates Land Act. The learn- 


is 


rélating torightsin property situated oute 
side the Agency. If therefore the Civil 
Courts. of the Godavari: District have no 
jurisdiction to deal with suits relating to 
immovable property, including mortgaged 
property, within their Local jurisdiction, 
belonging to’ a hill tribesman;, then no 
Gourt can try those sui's atall. That is an 
absurd position which cannot be deduced 
from a ‘statute unless the statute is quite 
plainly. capable cf no other meaning. 


Now, this Act is described as an Act to 


regulate the rate ‘of interest and the trange 
fer of landin the Ganjam, Vizagapatam 
and Godavari Agency ‘Tracts which are 
quite clearly.” nothing more than the 
scheduled areas included within the dis- 
tricts of Ganjam, Vizagapatam and Goda- 
vari. Section 4 indicaies .an intention ia 
the Act to control the transfer of immove 
able property situated within the Agency 
Tracts by a member of a hill tribe, 
There is no indication of any intention to 
control the, transfer of immovable property 
situated outside the Agency Tracts -but 
owned by a member of a hill .. tribe. 
Section 5 clearly indicates an intention 
that the personal liabilities of members 
of hill tribes resident within the Agéncy 
shall be decided only by the Agency Courts, 
but there is no clear indication that this 
section is intended to abrogate the ordi- 
nary powers of aOivil Court to deal with 
suits relating to immovable property situate 
ed within its jurisdiction merely because 
one party is a member of a hill tribe, 
Having regard to the fact that the inter- 
pretation of s.& astaking away jurisdic- 
tion from the ordinary Oivil Oourts over 
immovable property with reference to 
which no jurisdiction exists in any other 
Court, would result in a denial -of justice 
and the existence of a wrong without a 
remedy, I am-of opinion ‘that we must 
fhterpret 8.5 as intended to relate only 
to suits whichare within the cognizance 
and jurisdiction of an Agency Court. 
Applying the section asso interpreted to 
the present case, it follows that the Court 
of the Distyict Judge of East Godavari 
has jurisdiction to entertain the suit so far 
as it is,a- suit relating to immovable pro- 
perty, though the persoral remedy agains} 
°” the ,mortgagors is one which may with 


ed District Judge has rejected this plea on 
the ground that Ex. 1, the instrument 
confirming their status as mittadars itself 


affords sufficient proof that defendant No.1 
within the meaning: 
of the Mad. Estates Land Act, I have 
been through Ex, l and I am unable to 


is nota landholder 


find in that document the proof to which’ 
the learned District Judge refers. Ib ig 
however desirable that evidence should be 
taken on this question. Ifas-a result of 
that evidence th: learned ‘District Judge’ 
is of opinion that defendant No, 1 is not 
a landholder, then the plaintiff must be, 
referred to the Agency Court for his 
personal remedy agaircst defendant No. ] 
and the District Judge will proceed only 
with the trial of the mortgage claim proper. 
if the finding regarding the position of the 
defendants as landholders is such ag to 
exclude them frum thé provisions of the 
Act referred to, the learned District Judge 
can dispose of the whole ofthe suit, 
The appellant will be entitled to his costs 
in this appeal including’ the costs of ‘the 
Oourt-guardian, Oosts in the lower Oourt 
to be provided for in the decree of that 
Court, 

N.-8. Order accordingly. -- 


LAHORE HIGH COURT . 
Letters Patent Appeal No. 38 of 1933 ~ 
March z0, 1939 
ADDISON AND Ram Laut, JJ, l 
OHHARKAN RAM—SJRgTY—APPELLANT 
7 veTSUS ; 
UDHO DAS—DEcREE*HULDBR AND 
ANOTHER—J UDQMBENT-DEBTOR— 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 145— 
Surety—Liability of — Arrest of judgment-debtor— 
Surety forhis personal appearance —Time given for 
making payments without consent of surety — Applica- 
tion by judgment-debtor that he was unable to pay— 
Date fixed for reply of decreee-holder but judgment- 
debtor‘not specifically orderedto be present —Absence 
of judgment-debtor on such date — Surety held not 
liable. i 
A judgment-debtor was arrested in execution of a 
decree. One B stood surety for the personal appear- 
ance of thé judgment-debtor. The objections of the 
judgment-debtor were dismissed but the case was 
adjourned from time to time to enable hini ty pay the 


amount asmuch as he could, He made some payments , 
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and then filed ai’ application under O. XXI, T. 40, 
Civil P. 0., to the effect that he was unable-to pay any 
more by reason of hig poverty. The decree-holder 
was given ceitdin date to reply. but the judgment- 
debtor was not specifically asked to be present. On 
that day, the judgment-debtor’s Counsel was present 
but not the judgment-debtor, and the decree-holder 
applied to be allowed to execute the decree against 
the surety : a = 
Held, that there never was a default which rendered 
the suréty liable to pay the decretal amount as the 
personal attendance of the judgment-debtor wus -noti 
necessary. Moreover the surety was not liable as.the 
adjournmenis were-not given with consent, of surety. 
150 Jad. Oas. 750 (1) and 108 Ind, Oas, 546 (2), relied 
on, & A. ka, 1014 of 1938 reversed. 


L. PA against the judgment of. “Abdul 
Rashid, J. in dixon. 8S. A. No, 1014 . cf 
1938, dated December 8, 1938 SO 


Mr, Qabul Chand Mittal, forthe Appellant. 


Mr. Manohar Lai Sachdeva, for the Res- 
pondents. 


Addison, J.—An application for execu- 
tion was made on December 8, 1933 and the 
Judgment-debtor was arrested on January 24, 
1934. The appellant stood surety -for him 
on.January 26, 1954, The objections of the 
jJudgment-debtor were dismissed--in the 
judgment-debtor's presence on March 10, 
1934. Obviously he could have been arrest- 
ed then; but the case was adjourned to 
March 21, 1934, on which date the judgment- 
debtor was given a specified time to pay 
as much as he could. Further extensions 
were given ior payment till: finally on 
January 15, 1935, Ks. 80 were. paid by him. 
On that date, he stated that he was trying 
to get permission frum the Oollector to sell 
his jand to a non-agriculturist and he was 
given up to February <0, 1955 to pay in-” 
asmuch as he could. On that date he was 
present, paid in Rs, 30 more, and filed an 
application under O. XXI, r, 40, Civil P; O., 
to the efect that he was unable topay any 
more by reason of his poverty as he could 
not sell his land to a non-agriculturist. 
The decree-holder was given February 21, 
to reply to this new application, that is, he 
was given time till next day, On that day, 
the judgment-debtor’s Counsel was present 
but not the judgmentdebtor, and the 
decree-nolder promptly applied to be allowed 
to execute the decree against the surety as 
the judgment-debtor was not present in 
person, This has been allowed by the Courts 
below and the matter is now before usin 
Letters Patent Appeal. Obviously, the 
personal attendance of the judgmentdebtor 
was not necessary on February 21, as all 
that had to be done was the filing of a 
Teplication by the decree-holder. 
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jddgment-debtor was nòt told specially to be 
in attendance-and his Counsel could have’ 
done all that was required and in fact 
represented him for all purposes in the 
circumstances set out, Compare the remarks 
in col. 2 of Brandro Nath v. Kishori Lal (1). 
If his personal attendance was necessary, 
as he was not told specially to be present 
onthat day, the surety should have been 
given ‘notice to prcduce him. Ovompare 
David Johnston v. Dwarka Pershad Lachmi 
Das (2). Jt follows that in this case there 
never was a default which rendered the 
surety-liable to pay the decretal amount, 
Again, the objections of the judgment- 
debtor were decided on March 10, 1934, 
and he. could have been arrésted then. 
Instead .of that he. was given time after 
time in which he might pay something 
towards the decree, the last date being 
February 20, 1935. On that date and on a 
previous date he paid something towards 
the decree., ‘lhere is no allegation that 
these extensions were given with the cone 
sent of the surety, who cannot for this 
reason also now be held liable. We accept 
this appeal and hold that the surety is not 
liable to pay the decretal. amount. ‘Ine 
parties will however pay their own costs 
throughout. E 
S. Appeal accepted. 
. {1} AIR 1931 Lab. 401; 150 Ind. Oas. 750; TR L 
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nee NAGPUR HIGH COURT 
.-Miscellaneous Appeal No. 212 of 1937 | 
October 4, 1938 
. Bosg, J... ba ae ee 
AND. OTHBRS—APP&LLANTS 
VET3US 


ANNA. AND ANOTHER —RESPONDENTS 
Provincial Insolvency Act (V of 1920), s 63~Word 
‘act’, if includes statements of Receiver in insolvency 
proceedings — 9. 68 confers right of appeat~Court 
must investigate on -merita matter- complained of 
against Receiver. o 
_The word "act" in s. 68, Prov. Insol, Act is not 
limited to acts of the Receiver in management of the 
estate but includes also statements made by him 
in Oourt iw ths course of the insolyency proceed- 
Lp. 175, col. la) . 
_ fhe right conferred by s. G8 is aright ofappeal, 
and when there is a right of appeal (umlike a right of 
review or revision), the Court ‘ty which the appeal 
is preferred 13 bound to investigate the claim on the 
merits unless ite hands are otherwisetied. The Vourt 
therefore is bound io investigate on merite, the matter, 
complained of against the Receiver. [ibid,) "> 
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the Additional District Judge, Amraoti, 
dated July 9, 1937.” z 5 


Mr. KE. B. Tare, for the Appellants. 

D. B. K. V. Brahma and Mr. E. M. 
Joshi, for the Respondents. ; 

Order.—The facts ın thé case out of 
which this appeal-arises are as follows:— 

One Bakaram had 3 sons and a grand- 
son who are shown in the family tree 
given below:— i | 








= Bakaram y 
t h - Í 
: a : = 
‘Apna (Respondent Objector). - l 
On August 9, 1918 there was a partie. 


tion’ in this family and the appellant's case 
is that Bakaram obtained no share in the 
family property at this partition but was. 
given a maintenance allowance instead. 
The ‘arrangement was . that ea sh of the. 
‘three sons was to pay him Rs. 300a year 
making in all a.total of Rs. 900. It was 
also agreed that if any one of the sons 
éhould make ‘default in ‘the payment of the 
amount which be had underiaken to pay, 
then he would place-Bakaram in possession 
of one of the fields (specified in each case) 
which had fallen to his.share, Bes 

Tne appellant contends that the son 
Baliram, who is the insolvent here, did not 


pay and so Bakaram filed a suit for posses-. 


sion in pursuance of the,agreement made 
at the partition and obtained a decree’ for 
possession of field No. 129, the field which 
forms the bone of contention in these pro- 
ceedings. The question is whether Baka- 
ram obtained’ an absolute interest in that 


field or whether he was placed in posses- 


sion. for his life time only in lieu of the 
maintenance allowance due to him, the 
proprietary title to the field remaining in 
Baliram. | 

On. January 20, 1932 Bakaram execut- 
ed ‘a will in favour of his grand-son Anna, 
who is the son`of the insolvent Baliram, 
Anna now claims. the field of the basis of 
this will, ue 

Bakaram died ‘sometime in 1932, But be- 
fore nis death his son Baliram committed an 
act of insolvency on February 29, 1»30 by 


alienating all ‘bis property.. ‘’hereupon the. 


appellant: Vithoba and others filed an in- 
solvency petition on April 10, 1930 and. Bali- 
ram was adjudged insolvent on January 10, 
1931, Baliram appealed. against the order 
eof adjudication and’ the matter went up 


to ‘the Judicial-Oommissioner'’s Court, but 
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on July 28, 1933. the order 
confirmed. | 
Thereafter an , applicat 
by the creditor Vithoba fo 
the transfer of February 
constituted the act of in 
application was dated the A: 
. The sale was annulled 
of this application on Dec 
and then a Receiver wal 
take charge of the property. 
..The -Receiver took px 
property covered by the. s 
ruary 25, 1930 and obtain 
attachment of the field w! 
bone of contention, namely 

On May 8, 193, Anna 
ent-objector, tiled a petiti 
property ag his on the groun 
had obtained an absolute i 
had thereupon willed it to 

Toe Receiver appeare 
obtaining two adjouromer 
investigate the matter ult: 
statement on July 30, 1930 
following effect. 

“The application is not oppos 
be released as prayed for,” 

On this the Court passe 
the same date releasing 
attachment. i 

After this on August 
creditor Vitnoba, who is the 
and others, filed a petition 
objection be, enquired intc 
on the- ground tha the Re: 
takenly admitted the objec! 
petition has been dismiss 
Courts below and 60 the 1 
appeals here. : 

The Receiver also pl 
for review and tbat was alsi 
are- not concerned -with | 
Receiver in any case has ni 


. against the order dismiss 


and there does not seem 
for review so far as he is co 

As regards the credit 
I am clear that tney had a 
against the action of the | 


sing the statement of July 


right, in-my opinion, is co! 
creditors by s. 68 of the 
which is as follows. 

Oa KAT .aDy of the creditor 
by any act., ..... of the Receive 
the Court and the Court may 
modify the act or decision comp! 
guch order as it thinks just.” 


it is argued thas the 


by the Receiver on July 
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„an act within the meaning of 85. 68. It is 
further argued that the word “act” there 
refers to’acts of the Receiver in manage- 
ment of the estate and not to statements 
‘made by himin Court in the course of the 
insolvency proceedings. I am unable to 
see any justification for placing such a 
limited ‘interpretation upon the word. Tne 
making cf a statement is unquestionably 
an.act and therefore since the section does 
not restrict the word to any particular 
kind of act, I am of opinion ‘that it must 
be interpreted according to its ordinary 
English meaning. I am clear therefore that 
fhe ‘statement complained of is an act 
within the meaning of s. 68 and that con- 
sequently the creditor Vithoba had a right 
to appeal against that act. 

“Tt was then’ urged that even if such a 
tight'of appeal lies, then the powers of the 
Court are restricted because whatever the 
Receiver does is a matter of discretion and 
Appellate Courts do not ordinarily inter- 
fere in acts done in pursuance of a dise 
cretionary power.’ It is argued that here 
the Receiver was entitled to decide for 
himself on the material in his possession, 
whether Bakaram had obtained an absolute 
estate in the property or not, and he having 
made a decision and being the proper 


person to make such a decision, his action’ 


cannot be questioned in appeal or in 
. revision, 

- Here also I am unable to agree, The 
heading tos. 68 says that the right con- 
ferred is a right of appeal, and when 
there is a right of appeal (unlike a right 
of review or revision), the Court to which 


the appeal is preferred is bound to investi- ` 


gate the claim on the merits unless its 
hands are otherwise tied. In this case the 
matter has not been investigated on the 
merits and consequently the case must go 
back to the Appellate, Oourt for determin- 
ing the..appeal preferred -by. Vithoba on 
August 18,-1936 on its merits. pi 
The appeal is allowed. “The order of 
the lower Appellate Court is set aside, 
Sak will follow the event. Counsel's fee 
S. 19. - -- 


B O Appeal allowed. 


GHULAM HUSAIN KHAN V. Halyaz ALI KHAN (OUDH) 


138 


QUDH CHIEF COURT 
Second.Oivil Appeal No. 22 of 1938 
“April 5, 1940 
Tuomas, O. J. AND ZIA-UL HASAN, J. 
M. GHULAM HUSAIN KHAN AND ANOTHER 
—DgFenDANTS—~APPBLLANTS 
VETEUS 
M.FALYAZ ALJ KHAN AND ANOTHER 

—PLAINTIFFS AND aNOTHER—DaFENDANTS 
RaseONDENTS 

Contract Act (IX of 1872), s. 127—Past benefit to 
principal debtor, tf can be good consideration for 
surety bond—Benefit, if should be at the desire of 
the surety—Surety bond—Oonstructton—Surety under- 
taking liability upto certain amount — Amount equal 
to first year’s instalment of lease money—Liability of 
surety for arrears tn respect of period subsequent to 
first year. 

Under s. 127 of the Contract Act it is not necessary 
that the thing done or the promise made for the benefit 
of the principal debtor should be at the desire of the 
surety. Anything done, or any promise made, for the 
benefit of the principal debtor, may be a sufficient 
consideration to the surety for giving ‘the guarantee, 
The word “done” in s. 127 shows that past benefit to 
the principal debtor can be good consideration for a 


bond of gurantee. Jagadindra Nath Roy v. Chandra 


Nath Poddar(1), 112 Ind. Cas. 843 (2, and 50 Ind. Cas. 
651 (3), relied on. . 

Obiter.— Where the surety bond clearly shows that 
the surety undertook liability upto a certain 
amount which is equivalent to first year’s instalment 
of the lease amount, in respect of which the bond was 
executed, in the absence of anything to show to the 
contrary in the bond if arrears upto that amount were 
due from the lessee in respect of any period of the 
ae subsequent to the first year the surety would be 

able. " 


8. O, A, against the order of the District 
Judge of Gonda, dated October 9, 193/. 


Messrs. Haider Husain and H. H. Zaidi, 
for tne Appellants, 


Mr. Ghulam Hasan, for Respondents Nos. 
1 and 2. 


Judgment.—This is a defendants’ 
second appeal against a decree of the 
learned District Judge of Gonda decreeing 
the plaintiffs’ (respondents Nos, 1 and 2's) 
suit for recovery of money against the 
en as well as against. respondent 

0. 3 


There is at Bahraich the tomb of a saint, 


named Syed Salar Masub Ghazi at which 
Offerings are made throughout the year and 
particularly during one month in which a 
fair is held in connection with the shrine 
called “dargah”, The dargah is managed 
by -a committee: . presided over by an 
officer usually of the rank of a Deputy 
collectcr. Mr. Faiyaz Ali, respondent No. 
lis the president of the committee . and 


_ Maulvi Sirajul Haq, respondent No. 2 is 


a member of the committee: On October 


o 


` 
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l, 1928, the.. dargak; committee held an 
auction .of.the lease to collect offerings 
at the dargah for three years upto, Bep- 
tember, 30,. 1931, excluding ‘the offerings 
of the three mela months in those years, 
Madar Baksh respondent No. 38 bid of 
Rs. 230 per mensem at the auction was 
accepted. and on February. 12, 1924, he 
executed. an instalment bond in favour of 
the committee undertaking to pay Rs. 8,286 
the .amount due.forthe three years, by 
monthiy instalments of Ks. 230 each. On 
July 9,.1929, Ghulam Husain Khan, appel: 
lant, No. ..1 exécuted a surety” bond in 
favour 'of the dargah committee binding 
himself ‘to the 
default should be made in payment -of 
instalments by Madar Baksh the lessée. 
Instalments due from October 1, 1928, to 
the: end of June, 1930,.-were paid up by 
Madar Baksh as-‘alsoa sum of Rs, 60 out 
of the instalment due for July 1950, but no 
payments.were made about subsequent 
j ments, - i . bs 5 
= suit which: has given rise to this 
appeal was brought on January 6, 1936, by 
the. then president of the committee and 
respondent: No: 2 for recovery. of Rs. 3,387, 
the arrears due by Madar Baksh, trom: 
appellant No. `l- the surety as “well “as 
from .Madar-Baksh. Appellant No. 2” was 


also: impleaded. as. appellant -No. ..L “had. 


transferred to him the property hypothe- 
cated ih, the surety bond. . - 

The suit . Was mainly contested by the 
present appellants. They ‘denied their 
liability and attacked the -surety bond on 
two grounds, namely, (1) that ib “was withe 
out consideration and therefore unenforce- 
able and (2) that it wasinvalid on account 
of lack of. proper attestation. It was also 
pleaded . that the sureties. were discharged 
as the original contract hud been varied 
between the creditor and the debtor. _ 

The trial Court held that the, bond was 
not without. consideration and. tnab the 
sureties had not been discharged and that 
though tue bond was not properly attested 
tnat. fact did.not matter as it nad been 
admitted by the surety. The suit was 
accordingly decreed against all the defend: 
ants. Madar’. Baksh submitted to this 
decree but the present appellants appeal- 
ed-to the District vudge. ‘The learned 
Judge hewever upheld tne. decree of the 
trial Uourt and dismissed their .appeal. 


“They ndw come up in: second appeal before 


us. $ pi i . t. = 
Only. two points have. :been urged by 
the learned Wounsel for the : appellants, 
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namely, (1) that the surety bond was 
without consideration and -cannot there-" 
fore be enforced and |2) that the guarantee 
in question related only to the periodof 
one year beginning from the date of 
the bond, or from the date of the lease. 4 
As regards the firs: point, we are clearly 
of opinion that in view of s, 127 of the Indian 
Qontract Act, the surety bond cannot be — 
held to be without consideration. That 
section clearly -lays down that anything 
done, or any promise made, for the benefit 
of the principal debtor, may. be a suff- 
cient consideration to the surety fur giving 
the guarantee. The argument: of the 
learned Counsel is that as the bond in 
question was executed by appellant No, 1 
after the lease had been given to Madar’ 
Baks2, respondent No. 3, "there was no 
consideration for the bond, but the word: 
“done” in s. 127 snows that past benefit to 
the principal. debtor can be good con- 


_ sideration for a bond of guarantee. 


In the case of Jagadinara Nath Roy vi 
Chandra Nath Poddar, (1. L.’ R. 51 Cal: 
242) (|) the facts were that a lease’ of | 
grass and forest produce was obtained 
by Sfor four years at ayearly rental of 
Rs. 14,597 and a few days later one M exee 
cuted a surety bond in the sum of Ks. 5,000. . 


-The ‘surety died and ‘his heirs asked the 


lessor to discharge them, ‘Thereupon the 
lessor called upon S to furnish a fresh 
surety and one C executed in favour of ` 
the lessor a surety bond for ks. 5,000. 
This was about two years after the date 
of the original leasein favour of S. The 
lessor sued- C as well as S for money 


‘due by the latter aud C pleaded want of 


consideration for the surety bond. ‘I'he 
Subordinate Judge neld that tae bond 


was witoout consideration but Brett and 
Mitra, Jd. heid as follows: 

“The surety deed....... seitself shows that the . 
demand for fresh security-was made by the lessor 
and it is cléar that defendant No. 2, was asked ` 
to becomes and became surety for, defendant Nos 1 
on order to save him from the results of a 
failure to comply with the demand ot the lessor 
which would have been either forfeiture of his 
lease or the institution of legal proceedings. This 
resultel im an advantage to the lessee and we 
therefore hold disagreeing with the Subordinate 
Judge that there was sutticient consideration for 
we bond executed... .. . w......by the defendant 

0. 2," ng 


In the -present case it appears that on 
Nevember 10,1928, tne duryah commiitee 
held a meeting and passed a resoiution 
tuat Madar Baksh be required to give 
security for the lease and it may be 

(1) 31 O 242, 


1940 : 


presumed that if he had been unable to 
furnish security the lease would haye been 
cancelled. 

In the case of Mathra Das v, Shambhoo 
Nath, (A. I, R. 1929 Lahore 203) (2) also a 
surety boni for fulfilment of the condi- 
tions of an agreement of partnership 
was executed suabsequentiy to the execu- 
tion ofthe deed of partnerghip and it 
was held that l - 

“there is no force in the contention ofthe reg- 


pondent that there wåsno consideration for the 
surety given by Shambhoo Nath, 
and 


“Consideration between the principal debtor and 
the creditor is a good consideration for the 


Guarantee given by the surety.” 

Inthe Privy ` Council case of Kali 
Charan v. Abdul Rahman, (23 0. W.N. 
045) (3) an agreement was executed by 
defendant No, 1 on January 14, 1909, by 
which he bound himself to abide by con: 
ditions as entered in a previous leage and 
On February 27,1909, four persons exes 
cuted a surety bond in favour of the 
Plaintiff by which after reciting that the 
defendant No. I had taken the lease for 
Cutting frees from ‘the plaintif for a sum 
of Rs. 24,000 they agreed that 

“We do hereby stand surety for the said 
Muhammad Amanat-ullah Khan (the defendant 
No. i inthe sum of Rs, 18,000 .... s 

On default being mide by tne lessee 
the plaintiff bioaght a suit against-the four 
Sureties as wellas against the lessee and 
the sureties pleaded that their bond was 
without consideration, {heir Lordships 
referring to this plea remarked. | 

“This was an idie defence. There was ample 
consideration forthe bond. Anything done or any 
promise made forthe benefit of the principal may 
be a sufficient consideration to a surety for giving 
a guarantee, | 

Tneir Lordships accordingly overraled 
the plea of tne sureties which had found 
favonr with the High Oourt and allowed 
the appeal of the plaintiff, ; 


We are therefore of opinion that there is 
no, force in the contention that the.surety. 
bond was without consideration. 

Tne learned Counsel for the appellants 
relied on the definition of ‘consideration’ 
conteined ins. 2(d) of the Indian Oon» 
tract Act when rung as follows: 

“When, at the desire of the Promisor, the pros 
mises or any other parson’ has doné or abstained 
from doing, or does or aDstains from doing, or pro: 
mises todo orto abstain from doing, something, 
such act or abstinence or promise is called acon- 
Bideration forthe promise," ` So = 


(2) A I R 1929 Lah. 203; 112 Ind. Oas, 843, - 
(3) 23 O W N 545; 50 Ind. Oas, 651; 10L Wd; LU P 
LR@® O) 531; A I R 1948 P O 235 (P OF. 


Leg 23 & 24 


COMMISSIONER OF INOOMB TaX v. 


BOSETTO BÈ MARRS LTD, (MADR,) 177 


and argued that in order to show that 
the bond in question was for consideration 
it must be proved that the lease was given 
to Madar Baksh at the “desire of the 
surety.” We think however that under 
8.127 of the Act it is not necessary that 
the thing done or the promise made for 
the benefit of the principal debtor should 
be at the desire of the surety and that 
that section has implied in it some such 
expression as - 

“notwithstanding anything contained ius. ? (d) of 
the Act,” 

for otherwise taere was no need to 
enact s. 127 inasmuch as anything done or 
‘ANY pronise made for the benatit of the 
principal debtor,if done .or made at the 
desire of the surety would clearly come 
under s. 2 (id), So much for the first 
ground taken before us, 

As regards the second point urged, the 
learned Counsel for the appellants argues 
that asthe surety bound himself only to 
the extent of Rs. 2,762 which represented 
only one year’s theka money, the surety 
should be deemed to have undertaken 
the responsibility in, respect of one year 
beginning from the date of the bond or 
from the date of the lease. We cannot 
accept this contention, Ths bond clearly 
shows: that the surety undertook liability 
upto the amount mentioned above but 
there is nothing in the bond to show that 
if arrears upto that amount were due 
from the lessee in respect of any period 
of the lease subsequent tothe tirst year 
the surety would not be liable. This is 
moreover a point that was never raised 
in the Oourts below or even in the memo- 
raodum of appeal to this Court. We over 
rule this plea also. 

The result is that the appeal fails aad 
is dismissed with costs. : 

D. Appeal dismissed, 
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MADRAS HIGH COURT 
Special Bench 
Original Petition No. 301 of 1938 
: Ostober 24, 1939 
LBa OH, O. J., MOOKETT AND KBISHNASWA MI 
AYTANGAR, JJ, 
GO M MIs 3IONEX or LNOOMESTAX, 
MAURAS —PETITIONER 
LeETSUS o 
Mresrs. BOSETLO BROTHERS Lro,, 
MADRAS— RESPONDENTA. : 


Income Tax Act (XI òf 1932), s. 10 (2) (vi}—Com- l 


pany carrying on hotel business leasing out one of its 
hotel buildings with fittings according to power given 


© 


178. | 
under Articles of Association —Company, if entitled 
to depreciation allowance in respect of such building 
under s. 10 (2) (vi)—Depreciation allowance, when can 
be claimed. . 

_ The assessee company. carried on hotel business 
_In two separate buildings. The assessee had the 
power under the Articles of Association to carry on the 
hotel business or lease the whole or part of its under- 
| taking. The assessee accordingto this power leaced 
one of the premises and its furniture and fittings to 
another firm forrunning a hotel, The assessee claim- 
ed that they were entitled to claim depreciation 
allowance under s. 10 (2) (vé), Income Tax Actin 
respect of the building let out: - i . 
Held, that the assessee was entitled to an allow- 
, ance for depreciation under s. 10 (2) (vi) in respect of 
building let out. [p. 178, col. 2.] 
Per Krishnaswami Ayyangar, J.—The use of the 
: definite article “the” and of the word 
cls. (iv) and (vi) ofs. 10 (9), Income Tax Act makes it 
clear that the business contemplated in cl. (vi) of the 
section is the business carried'on by the assessee and 
not by any person or persons other than the assessee, 
and that. it is in respect of a building belonging to the 
assessee, and used for his business that he can claim 
a depreciation allowance, (p, 180, col. 1.) 


Mr. K. V. Sesha Ayyangar, for the Petiet | 


tioner, | ; 
"Mr. M. Subbaraya Iyer, for the Respon- 
‘dents. oo oe | 


Leach, C. J.—The assesses is a company 
Carrying on an hotel business, It was formed 
in 1928 and took over: an hotel in Madras. 
Subsequently, the assessee built an hotel in 
Ooctacamund, and carried on an hotel. busi« 
ness. there until.1934: These facts do. not 
appear in the statementiof the case, but 
they have been mentiored in argument, 
and they are not in dispute. The assessee 
found that its business in Ootacamund was 
not profitable, and in 1934, leased the pre- 
mises and its furniture and fittings to a firm 
named Davis & Co. for the purpose, to 
quote from the order of the Incometax 
Officer, “of running an hotel.” Messrs. 
Davis & Co. have since then carried on this 
hotel business, .For the assessment year, 
1937-38, the assessee desired to deduct 
from its income’ the sum of Rs. 2,450 asa 
- depreciation on the building and furniture 
at the Ostacamund hotel, the assessee com- 
_ panys contention being that it was entitled 
to this deduction under the. provisions of 
“8. 10 (2) (vi) of the Income Tax Act, 1922. 
The Income-tax Officer refused to allow 
the deduction and held that the hotel in 
Ootacamund must be regarded as property 
and as such, was assessable only under 
8.9 of the Act. His decision was in turn 
. concurred In by the Assistant .Commissioner 
and the. Commissioner. The assessee being 
dissatified asked the Commissioner to refer 
e the matter.to this:Ocurt as it involved a 

' „point of Jaw and-tle Con 
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“such” in _ 


of Income-iax, Bengal l 
Trotter, O. J. and Krishnan and Beasley, JJ. 


Ccmmissioner has in -© 706 
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consequence framed this question: `... 

“Whether in this case the petitioner is entitled tc 
an -allowance for depreciation under s. 10 (2) (vë 
of the Actin respect of their Oolacamund building 
let out to Messrs. Davis & Oo.” aes 

Mr. Sesha Ayyangar has very properly 
conceded that when the assessee was runs 
ning an hotel it was entitled to. be assessed 
under s, 10 cf the Act, and therefore enti- 


‘tled to the deduction allowed by sub-s. 2, 


cl, (vi) ; but he says. inasmuch as the asses- 
see has ceased to utilize the building itself 
for the purpose of an hotel business: the 
building must be regarded as property -and 


- not-part of the assessee’s business. . In.-this 


connection, I would point out that cl,..3 (9) 
of its memorandum of association. gives, the 
assessee power to let on rent the undertak- 
ing or any part of it, and therefore .the 
letting of .the Ootacamund hotel was, part 
of ‘the company’s business. In my opinion 
the case is governed by the Full Bench 
decision of this Court in Mangalagiri - Rice 
Factory v. Commissioner -of Income-taz (1), 
which was followed by the Oalcutta High 
Court in Sadhucharan Roy v. Commissioner 
(2), Str Coutts- 


had to consider the case of a company 
incorporated for. the purpose of-milling rice. 
The company’s Articles of Association. gave 
it power- to lease -out ‘its buildings.‘and 
there was a clause which stated that s- 

- “If. it was deemed beneficial to the company with ` 
reference to circumstances it might lease. or give 
its factory for contract.” : 

Therefore, the powers of the company 
were powers which the assesses in the pre» 
sent case possesses. The company let its 
mill, and the question’ was whether it was 
entitled to the’ deductions allowed by s: 10 
(2) (vi). It was held that it was. In--his 
judgment Beasley, J. observed : ar 

“The company could either work the mill itself or 
could let it out to others to do so. One is .the 
business of milling-and the other is the business of 
letting out the mill for others to do so. Both, in 
my view, are equally a business, and my answer, 
therefore, to the reference would--be that the com- 
pany is entitled to a deduction for depreciation of 
the buildings, machinery and plant.” | 

In can see no difference in principle 
between the letting out of a rice mill and its 
machinery and the letting out of a building 
built and fitted for the purposes of an hotel 
business, As I have indicated, the assessee 
here has the power to carry on the hotel 
business or lease the whole or part of its 

(1) 21 T O 251; 97 Ind. Cas. 850; A IR 1926 Mad, 

1032; 24 L W 680; 50 M 529; 51 M L J 360; (1926) M W 
N 808 (FB, i | 

(2)8 ITO 177; 156 Ind. Osas. 394; A I R1935 Cal. 
344; 62 O 804; 62 OL J 386; 39 0, W N 739; IR O 


ten 
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. undertaking it has leased apart vf its 


r. 


undértaking and if it had leased its two 


7 


hotels, there would have been no’difference 


between ‘he present case and the two cases . 


which I have mentioned. I do mot consider 
that the fact that it has only letut one of 
the “hotels and not the two cai make any 
‘differance, the acsessee having full power 
to let, out the whole or a part of ita under- 
taking. As I regard the case as being 
‘governed by Mangalagiri Rice Factory v. 
| Commissioner of Income-tax (1), I would 
“ answer the reference in the affirmative. The 
“ B8sessee, having succeeded in the reference, 
-ìs éntitled to its costs, Rs. 250 and the 
- refund of its deposit of Rs, 100. 


| * Mockett, J—I entirely agree, In my 


‘view, the decision of the Income-tax Autho= 
‘ities was based on the information that 
‘what was let in this particular case was “a 
building.” In the decision, Mangalagiri 
Rice Factory v. Commissioner of Income tax 
(1), it will be seen that the company in that 
čase had their powers separately divided 
with “regard to their properties. They were 
empowered to lease out buildings and 
vacant sites of lands, and by a ‘separate 

provision they were empowered to lease or 
_ give their factory for contract. In this case, 
that power is contained in the memorandum 
of association, cl. 3 (j), not separately as in 
the’above case Now, what did Davis-& Oo. 
“get in this case? In my view they received 
a lease of the undertaking of a hotel known 
as a hotel business. In the case’ to which 
reference has been made, it was a rice mill 
business.. Now, the equipment of a rice 
mill is naturally different to the equipment 
of a hutel. The kitchen, lounges, bars, public 
rooms, sleeping rooms, bath rooms, and 
lavatories of an hotel naturally find no. place 
in a rice mill any more than- the machinery 
of a rice mill finds a place in an hotel. But 
nonetheless, one is just as much a busi» 
ness as the other. It seems to me that when 
that view is borne in mind, the difficulties 
which the Income-tax Authorities found in 
this case largely disappear, because what 
Bosetto Brothers Limited leased was this 
hotel business in Ootacamund, and if that 
- ig so, the position is exactly covered by the 
decision in Mangalagiri Rice Factory v. 
Commissioner of Incomé-tax (1), I have only 


to add that I cannot for a moment accept: 


the position that if an. assessee has one 
undertaking, be it a rice millor be it 8 
hotel, and if he leases that undertaking it 
comes under s, 10, but if -he owns two 
undertakings and leases only one of them, 
it comes under s. 9, The reasoning for 
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the position that the latter position comes 
under s. 9 seems to me without any founda» 
tion whatever. For these reasons and for 
the reasons giveri by my Lord the Chief 
Justice I consider ‘that the answer to the 
reference should bé in the affirmative. 


Krishnaswaml Ayyangar, J.—It is not 
without some hésitation that I subscribe to 
the opinions just now expressed by my 
Lord and my brother, Mockett, J, I take the 
facts to be that the building which has 
formed the subject-matter of the contest 
was built and fitted up by the assessee to be 
utilized for the running of a hotel business, 
that the assessee actually ran such a busis 
ness there for somé’ years until he closed it 
in 1931, After the business was discontic 
nued, the assessee let the building ona 
monthly rent of Rs, 120 to Messrs. Davis & 
Co. who have been running a hotel of their 
own in it since then. I also take that it was 
for the purpose of running a hotel that the 
building was leased. In spite of the fact 
that the building was not “used by the ag- 
seasee for purposes of his business during 
the year of account, he claims that an ale 
lowance should be made out of his gross 
business income for the depreciation of hig 
building during the year of account. [t ig 
claimed on his »ehalf, that he is entitled to 
the allowance under s, 10 (2) (vi). 

The question -is whether the proper 
section to be.applied to the case iss,9 ag 
claimed by the department or s; 10, Income 
Tax Act, 1922, as claimed by the assessee. On 
behalf of the department, a suggestion was 


‘made but not persisted in, tnat s, ¥ must 


first . be resorted to before considering the 
applicability of s. 10. It seems to me that 
if a case properly comes within s. 10, there 
is no question of having to caoose between 
that section and some other section in the 
Act. Baing a taxing atatute, the Income Tax 
Act should receive a strict construction, 
that is, a construction in favour of the subs 
ject, and not in favour of the Crown. Ifa 
case appears to be governed by either 9f two 
provisions, it is clearly the right of the 38868- 
see to olsim that he should be taxed under 
that one which leaves him with’ a lighter 


‘burdén Section 10 lays down the method to 


be adopted for arriving at the tax payable 
by aa assessee under the head “business” 
and says that the tax should be payable in 
respect of the profits or gains of any busis 
ness carried on by him. In computing such 


profits and gains certain allowances hive 


be made as directed by 
Toese 


necessarily to 
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allowances are peculiar to the case where 


income from a business is assessed, other 


rules being made for the computation of 
Inccme from other sources. It will be 
advantageous to set out the relevant por- 
tions of the section which throw light on the 
question at issue, 

“(1) The tax shall be payable by an assesses under 
the head ‘business’ in respect of the profits or gains 
of any business carried on by him. ees 
~ (21 Buch profits or gains shall be computed after 
making the following ‘allowances namely; (i) any 
Jent paid for the promises in which such business is 
Carried on... (44) in respect of repairs, where the assessee 
is the tenant only ofthe premises and has undertaken 
-the’cost of such'repairs ..' (iii) in respect of capital 
borrowed for the purposes of the business ...(iv) in 
Tespect of Insurance against risk of damage or 
destruction of buildings, machinery, plant, furni- 


4 


ture, stocks or stores, ‘used for the purposes of the 
business \-.e(0) in respect of current repairs to'such 
‘buildings, machinery, plant or furniture... (vi) in 
respect of depreciation of such buildings, machinery, 
plant~ or furniture being the property of the 


1 have italicized the words which have 
@ material bearing on the point under 
consideration. -The meaning of the words 
such’ in cl, (vt) is to be got by going back 
fo cl. (tv), and it is clear that a depre- 
ciation is to be allowed only if the buildings, 
machinery, etc, were used for the purposes 
of the business. Two conditions bave to 
be satisfied by the assessee before he can 
claim depreciation; (l) the buildings 
machinery, plant, or furniture should be 
the property of the assessee; (2) they must 

e used for the purposes of tthe business,” 
The use of the definite article “the” and 
of the word ‘such" in these clauses makes 


t 
. 


it clear to my mind that the business con- 
templated in cl. (vz) of the section is the 
business carried on by the assessee and not 
by any person or persons other than the 
agssessee, and that it is 
building belonging to the assessee, 
used for his business that 
depreciation allowance. 


Oan it be said in the present 
that the Ootacamund building eae aneda 
the years of account for the purposes of 
the business,” that’ is the business of the 
assessee ? Prima facie I should be inclined 
to take the view that the business carried 
on by Messrs. Davis & Co, 18 not the 
business of the assessee, but is really 
the business of Messrs. Davis & Co. only. 
The positidn, I concede, may be different it 
instead of the building, titted up as this 
building has been fitted up, being leased 
e the business itsélf*had been leased as 

a running concern. The Act, it seems to 


and 
he can Claim a 
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me, contemplates the business as being 
something different from the buildings. the’ 
plant, machinery or furniture which May be 
used for the purpose of the business. [Ít is 


` as different from any of these things, as for 


instance the capital embarked on it, or the 
establishment with which it is carried 
on. The term business as used in the section 
denotes, | think, an abstract and intangible 
thing quite apart from any of these physical 
adjuncts, and quite apart also from such 
other elements as the good will, the business 
connections, the business reputation and B0 

On. In my judgment, ib. is an entity 
different from any of toese things, and has to 
be so understood in the Act. A running 
business can be leased, as it can be sold, as 
such, together with tLe buildings where it 
is carried on. If the lessee carries on the 
business leased to him, using the same piee 
mises together with the tittings and furniture 
though for the purposes of his own business 
there-:may be some ground—even of this ‘I 
am by no means sure—for saying that the 
assessee is still carrying onthe business, 
through the agency of the lessee, so as to 
attract the provisions vfs 10 (2) (vi).” 

But the position here is different. in 
the premises leased, it is not denied that 
the lessees Messrs. Devis & Oo., are carrying 
on their own business, and it is mot 
Claimed that the assessee leased tiie business 
asa running concern either. ‘Ine business 
in ‘question cannot be regarded even in 
a theoretical and legal seuse as the busis 
ness of the assessee and must in my 
opinion : be held to be the business of the | 
lessees. Oan it ‘then be said that s. lU 
(2) (vi) applies tosuch a case. It is this 
point which created a considerable amount 
of difficulty.in my mind and L should have, 
lf it Were open to mé to do so, been 
inclined to answer this question in the 
negative. Bui I agree-tnat the decision of 


‘the Full Bench in Mangalagiri Rice Fuctory 


V. Commissioner of Income-tax (1), binds me 
and leaves me no option. Toere, the 
company whicn owned arice mill leased it 
to a lessee and the, latier carried on his 
own business in the premises but with the 
Plant and machinery oi the lessors, There 
is nothing in the report of the case to show 
that the lease was of the business as a 
running concerned and there was therefore 
no warrant for iegarding the business that- 
was run by the lessee as the business of the 
assessee. Still the Court held that s. 10 (2) 
(v2) applied for reasons, which are, if 1 may 
Say with great respect, clearly enough stated . 
in the judgment oi Beasley, J., as he then 


1940 ` 


was. The learned Judge pointed ont: 
` “The company could either work the mill itsel 
or could let it out to others to doso, One.is the 
business of milling and the.cther.is the business of 
letting out the mill for others to do 60, Both in 
my view are equally a business.” as mages 
; the present case also, it would 
appear from cl. (7) of the memorandum 
of association that the assessee is empowered 
to let on rent the undertaking: or all or 
any of the property for the time being 
belonging to the-agsessee. The letting of 
the property in this case must be held, 
according to the decision in the casecited, 
as part of the business of the assessee in this 
case also. Bound as I am by this decision, 
I am constrained to answer the question 
referred to us in the affirmative. Accord- 
ing to the Full Bench decision; the, question 
in each case will be whether the leasing of 
the property can be regarded as coming 
Within the scope of the objects clause of the 
memorandum of association of the assessee 
cOmpany. In that case, as in this; the 
agsessee was a limited company, I may 
perhaps add that there is no objection under 
the Act either to an individual or 4 company 
carrying on business and also owning prce 
perty. The income from each of these 
sources will then’ be separately assessed 
under different provisions. In the first case, 
the section to be applied will be s. 10 (2) (12) 
and in the second case the proper section 
applicable- will bes. 9. The assessee will 
have to pay ths agregate of the taxes under 
‘both heads, 


N.°8, Reference answered. 
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NAGPUR HIGH COURT. 
Second Appeal No. 429 of 1936 
August 24, 1939 


Bosg, J. 
HALIMBI—APPELLANG 
DITSUS 
RAHMATA LI —ResPNDENT 

Muhammadan Law—Gift—Delivery of possession 
—Rules as to, if apply in dispute between donee 
and stranger—Donor held did all she could to per- 
fect gift—Evidence—Appreciation~Opinion of trial 
Court cannot be disregarded without strong grounds 
—Deed—Displacing of—Kvidence—Second appeal— 
New plea—Pornt set up in pleadings but not made 
ground of attack and no issue framed—Cannot be 

allowed in second appeal. 
` The Muhammadan Law requires that a person 
should not be compelled to complete the transaction 
unless he has doneeverything in his power to make 
it final and conclusive. Until that’ point of time 
is redched it is open to him to resila dnd, there. 
-fore, a transaction such asa gift is not looked’ upon 
as complete until the last act necessary to complete 
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it has been done; These rules do not, however 
apply when the donor supports the transaction and 
the dispute is not between the donor and the 
donee or one claiming through either but between 
the donee and a‘stranger. [p. 183, col. 1.) 

A donor executed a registered-deed of gift; she 
plated the donee’ in possession of three quarters of 
her house, and made an affidavit supporting the 
donee’s title: — , 

Held, that the donor did all that she could rea- 
sonably hava. been required to do to perfect the gift. 
Mahomed Buksh Khan v. Hosseini. Bibi (2), relied 
on, Kalidas v. Kankaya Lal (1) and 1! Ind. Oss. 
Wa distinguished, [ibid] | ae 

hen the witnesses have been disbelieved by 
the Judge who saw them it would require very 
strong grounds to disregard his estimate of them in 
second appeal. [p. 181, col. 2.] 

An evidence of a strong | kind is required to 
displace a written document executed in solemn 
form and duly registered. .It cannot be displaced 
by mere oralevidence. [ibid.] 

A point which was not made a ground of attack 
in the lower Oourts though it hed been set up in 
the pleadings and no issue had been framed in 
respect of it cannot be allowed to be raised in 
second appeal. [p. 182, col, 2.) 


S.A, from the appellate decree of the 
Court of the Second Additicnal District 
Judge, Amraoti, dated August 7, 1936. 
Mr. R. N.  Padhye with Mr, T. B. 
Pendharker, for the Appellant. 

Mr, A. Ahmad, for the Respondent. 


Judgment.—The findings have now 


been returned and are against the 
defendant-respondent. His learned Coun- 
sel argués that they are wrong. He 


relies on the evidence of D: Ws, Nos. 1, 4 
and 5 to establish the oral gift which he 
had pleaded. 

These witnesses have been disbelieved 
by the learned Judge who siw them and 
it would require very strong grounds for 
me to disregard his estimats of them. Not 
only are those grounds not present 
here but I entirely agree with the learned 
trial Judge before remand and with the 
learned Judge after remand although that 
Judge didnot have the advantage of his 
predecessor in actually seeing the wite 
nesses. 

We have on record a registered deed 
of gift in the plaintiff's favour, The 
defendant seks to displace this by an? 
earlier oral gift. A defence of this kind 
is always dangerous. It is exceedingly 
easy ‘o manufacture evidence of an oral 
gift of this nature. It will therefore 
require evidence of a strong kind to 
displace a written document executed in 
solemn: form and daly registered. The. 
evidence produced* is that of the defend- 
ant himself as D, W. No. 1 who having 
pleaded that the gift was.” made in the 


o 


` 
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winter of 1933 ` states vaguely in the 
witness-box that it was made “about 24 


years ago” ‘which wou'd place the gift 
in September or October 1933 and thatis _ 
the: date on which his learned Connsel now | 
‘Telier, It is difficult tosay that September 


or October isthe winter. Apart from that 
there is the evidence of D, W. No. 4 who is 
a private servant and who, as the .learned 


Judge who saw him remarks, had at one 


time filed’ a suit against Kulsumbi. The 
only other . witness produced is a man of 
straw who gives his occupation as nothing 
and who states that he was a casual 
passer-by who was called in by Kulsumbi 


apparently to be a witness `of- the 
gift which she was ‘about to make. 
D. W No, 4 states that there were 


a number of other persons present, none 


‘of thém has been called. It is impossible 


to rely on evidence ofthis kind to prove 
the displacement of 'a registered title. 
As the “learned trial Judge before 
remand remarks it is- unlikely that 
Kulsumbi would called D. W, No. 4 who 
had filed a suit against her few years 
before to witness the oral gift. It is true 
the witness says that a. dispute was not 
in F. existence at the time of this alleged 
oral gift but I agree tbat it is unlikely 
that when Kulsumbi wanted reliable 
witnesses jn support cf -a transaction 
of this nature, she would call in men of 
straw ‘and persons who had at one time 
been on bad‘ terms with her. There is 
nothing to show that they had subse- 
quently made up matters and had been 


on good terms except that the dispute no 
longer exists, 
Then again D. W. No. 4 slates that 


this gift was in winter time, whereas the 
other two witnesses indicate that it was 


in September or October 1933. But apart 


from this the most telling piece of evi- 
dence against this oral gift is the docu- 
ment which was subsequently executed. 
Two witnesses state that there was no 
talk at the time of the oral gift about 
the execution of a subsequent docu- 
ment, D. W. No. 4 is however > clear 
that not only was there a talk of a 
writing but that “Kulsumbi said that she 
would execute a gift deed". This deed 
was executed and is on record as Ex. D-1. 
It was relied on inthe pleadings of the 
defendant not as an independent source 


_ of title but as merely evidencing the 


‘prior oral gift. If 
he has certainly not succeeded in achiev- 
ing. it because the document so far from. 


that was his purpose 


G 
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referring to an earlier oral gift purports to-: 
be an instrument which transfers title tn’. 
presenti. It states or < 

“The said house is thus gifted away to you and . 


is put into your possession. ‘You are now the full 
owner.” ` ` ja : 


I therefore agree with the learned trial ' 
Judge before remand and with the learned’ 
Judge after remand that the oral gift has 
not been proved. . í 

The learned Counsel then turns round 
and attacks the pjaintiff’s title on the. 
ground: thatshe has not proved transfer. 
of possession and states that sucb transfer 
is essential under the Muhammadan Law. 
It is to- be-observed that this was not: 
made a ground of attack in eithér of: 
the lower Courts thoughit had been set, 
up inthe pleadings. But though it was, 
in the pleadings no issue has been framed , 


‘in respect of it and not only did the, 


learned Counsel for the defendant in the 
first Court not object to that but when 
he lost in that Court and appealed tothe 
lower Appellate Court he did not make 
this a ground of attack either, Not only 
thet, but when the matter came up here 
he did not urge this before remand. 
Had it been urged-and had ‘there been 
substance init I could easily have made 
that also’ one of the issues on which 
further evidence should betaken, Since 
it had not been placed in issue it stood 
exactly oi the-same footing as the other 
issues which T remanded for the taking 
of evidence, a. « 


Apart from that, however, I do not 

think there is any substance in the plea. 
The Muhammadan Law states: 
' “It ig essential to the validity of a gift that 
there should be a delivery of such possession as the 
subject of the gift is susceptible of. As observed 
by the Judicial Oommittee, ‘the taking of posses- 
sion ofthe subject-matter of the gift by the donee, 
either actually or constructively’ is necessary to 
complete a gift.” < 

The quotation is from Mulla’s Muham- 
madan Law, llth Edition, p. 128, It. is 
clear then that actual delivery of possession 
is not necessary in every case. If the 
donee is cut of Possession constructiv 
delivery is sufficient. : 


But the learned Counsel for the defend- 
ant-respondent relies on p. 126 of that 
bock where itis said, 

“A gift of property in the possession of a per- 
son who. claims it adversely to the donor is not 
valid, unless the donor obtains and delivers pos- 
session thereof tothe donee, or does all that: he 
can to ert beet the gift so asto put it within the 
power of the dones to obtain possession,” R 

This. passage contains the substance of 


` 
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two Privy Ocuncil rulings upon which the 
learned autLor relies. | : 

The earlier of'them, Kalidas v. Kanhaya 
Lal (1) states. | 

“But it must be’observed that in this case the 
dispute as to the validity of the gift is not between 
the donee and ‘the donor or a person claiming 
under her. The donor. is a defendant and affirms 


thé validity. The person who disputes it claima 
. adversely to both:’” 


Then their Lordships go on to explain. 
that. if the donor and the donee are agreed 
about the gift, it isnot for a third party 
who ‘had been in possession to complain 
that there was no delivery of possession, 

That case was of-course a case of Hindu 
Law, but their Lordships in a later case 
Mohamed Buksh Khan v. Hossaini Bibi (2), 
relied on the rule given therein and applied 
it toa case under the Muhammadan Law 
and explained the matter further as 
follows: 

“There it is stated that the principle on which 
the rule rests has nothing to do with feudal rules, 
and that the European analogy is rather- to be 
found in the cases relating to voluntary contracts 
or transfere, where, if the donor has not done all 


he could to perfect his contemplated gift, he cannot 
be compelled to do more,” 


The rule then is for the protection of the 
donor. If he is making a voluntary con- 
veyance of his property, the Muhammadan 
Law requires that he should not be com- 
pelled tocomplete the transaction . unless 
he has done everything in his power to 
make it final and conclusive, Until that 
point of time is reached it .is open to 
him toresile and therefore a transaction 
such as a gift is not looked upon as com- 
plete until the last act necessary to 
complete it has been done. Tnose rules 
do not apply when the donor supports the 
transaction and‘the dispute is not between 
the donor and the donee or one claiming 
through either but between the donee and 
& stranger. : 


When we turn to the facts of this case 
we. find that Kulsumbi gave the utmost 
publicity to this transaction. She executed 
a registered deed of gift: she placed the 
plaintiff in possession of three quarters 
of a house, a part of which only is now 
in dispute (the defendant is in possession 
of only ore room); she made an affidavit 
: Bupportiug the donee's title. . It is difficult 
to see what more she- could have done. 
In MY opinion this case falls within the 
rule given’ in Mohamed Buksh Khan v. 
-Hossaint Bibi (2), and I hold that the donor 
did all that she eonld reasonably have 


been required to do to perfect the gift, — 
(1) 11 O 121; (131), 2 Sg 
na (2) 150.684, (709), 3... 
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Jt is said however that in Mahomed 
Baksh Khan v. Hossaini Bibi (2), the donor 


_was added to as a defendant. and that 


the action on which their Lordships Telied 
on her part was the filing of a written 
statement in which she supported the 
Plaintiff's title. I cannot see that the fact 
of making her a defendant makes any 
difference tothe principle. The point here 
is that the donor has supported the donee, 

The learned Counsel algo relies on Fakir 
Nynar Muhamed Rowther v. Kandasawmy 
Kulathu (3) but that was not a case 
between the donee and a stranger holding 
adversely to, both donor and donee but 
was a case between the donee and a person 
wo derived title from the donor. That 
falls directly within the principle enunciat- 
ed in the earlier Privy Ccuncil ruling, 
Kalidas v. Kanhaya Lal(1). Thisobjection 
now raised after remand has therefore no 
force. ` ` 

Tke . result then is that the appeal 
succeeds, the decree of the lower Appellate 
Court is. reversed and, that of the first Court 
restored --Costs here and in the lower 
Appellate Court willbe paid by the defen- 
dant-respondent. 
B Ban Appeal allowed. 


(3) 35 M 120, (131); 14Ind. Oas. 993. 





'- MADRAS HIGH COURT 
Appeal No. 114 of 1933 
April 14, 1938 
LRaOH, O. J, AND VARBADAOHARIAR, J. 
ARATHIL KANDOTH MADHATHIL 
BALAKRISHNAN NAMBIAR— 
APeBLLANT 
versus 
P., K. OHATHU AND orsaErs—. 


RESPONDENTS 

Negotiable Instruments Act (XXVI of 1881), o. 35 
—A giving money to B for investment on security 
of immovable property—B lending money to O on 
pro-note executed in B’s favour—B endorsing note 
to A and informing tha, he would come with O 
and clear the debt—h held siable as endorser as 
well as guarantor. 

Certain. amount was given by A to B to investi 
on the security ofimmovable property. B, however, 
lent the money on promissory notes to © without 
any security. The note was drawn inthe name of 
B who then endorsed it over to A informing him 
that he would come with the borrowers and clear 
the loan, On C's failure to pay on demand A filed 
a suit against BandO: | 

Held, that the consideration for 
note was the amount paid vd 
ment of the instrument to 


2 
the promissory 
A and the endorse- 
was part énd parcel 
_ liable 
to Aj as an endorser of the note ag well as guarantor ° 


- Of payment. : 


~ e 
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A. ageinat the decree of the. Sub-Judge, 


| Tellicherry, in O, 8. No. 13'0f 1932, 


Mr.-0. T. G. Nambiar, for the Appel- 
lant; 


Mr. M. C. Sridharan; “tor the Respon- 
dents. 


Leach, C. J. The’ ae appeals 
from a decreé of the Court. of the Subordi- 
naté: J udge of Tellicherry holding him liable 
ab thé endorser of à promissory note execut- 
ed by respondents Ncs. 2. and 3 and aléd aba 
guarantor of payment. In 1929 respondent 
No. 1 had money which he wished to invest 
and got in touch with the appellant, On May 
9, 1929 the appellant wrote to respondent 
No.1 advising him to invest his money on the 
security ofimmovable property and assuring 


him that he could make safe investments 


on his behalf. On May-1J, 1929 respondent 


_ No, I wrote to the appellant stating that if 


- endorsed it over to respondent Ne. 1, 


he cculd get proper security he would leave 
the matter of the inves'ment of his moneys 
entirely to the appellant. Hestipulated that 
there skould be interest.at 12 per cent, per 
annum and the investment should be for 
six ortwelve months. The correspondence 
clearly shows that the appellant's instruc- 
tións were to invest on the security of immov- 
able property. ‘Instead’ of carrying out, his 
instructions the appellant Jent Rs. 4,500 
of respondent No, Is money to respondents 
Nos, 2 and 3 on the promissory note in 
suit, without any security apart from the 
promissory note. Tke prcmiesory note was 
drawn by respondents Ncs. 2 and 3 in the 
name cf the appellant, who a month ee 

n 
June 12, 1929 the appellant wrote to respon- 


dent No. 1 a letter in which he said: 

“The money .is:as safe as in any bank and you 
can have it ata week or ten, days" notice. You 
can rest assdred on that point. To-day the party 


. (merchants) is claring~ Rs: 10,000 to Mr, M. Kannan 


Nambiar as it ie’ the dug date and I am: arrang- 
ing. another loin’ for, them. All is well; please 
don't worry in! the’ least. Now; 27th is the “due 


` date of your money ard you'can be sure’ that I 


will comé’ tọ Coorg’ with these men’ and’ clear 
the loan and’ interest after which you will be 
convinced, about the safety of the transaction. 
This’ is the first of such a transaction’ you do, 


‘bat this is not. the’ tenth‘ oy -fifteenth that I saw 


being, done, Your monéy is quite safe: Pledse 
on’t worry. g 


Respondents } Nob: 2 and 3- did not pay 


~ when’ called upon to. do’ so and respon- 


| snd thé’ appeallant on June 20; 


dent No, 1 instituted’a suit dgainét thêm 
1932, 


The claim’ against’ the appellant was not 
` jiwited. to his liability, as : añ, endorser. 


The plaint: was sufficiently: widely drawn 
to include a claim against him as:a: guaran- 
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tor. Section 35, Negotiable. Instruments ‘Act 
provides that in the absence of a contract to 
the contrary a person who indorses and 
delivers a negotiable. instrument before 
maturity without expressly. excluding hia 
liability is liable to the hdlder: There 
was here no contract between thé appele 
lant and: respondent No. Y when thé 
endorsement was made.- Thé promissory - 
note was endorsed without any stipulation 
and without any communication with respon- 
dent No. 1. In these’ cirenmstances the 
appéllant is liable on. the instrument in suit. 
His Jearnéd Advocaté has argued that he is 


CE 5 ae 


not liable on ths ground that there wah no 
consideration for thé éndorsement, and Has 
relied on the provisions of s, 43, Negotiable 
Instruments Act. Weare unable to accept 
this contention. The consideration for the 
promissory ncte was the Rs: 4,500 paid ‘by 
respondent No. 1 and the endorsement of 
the instrument to’ respondent No. i was 
part and parcel of thé came transaction. __. 

The appellant had’ deliberately disobey 


ed his instructions and had’ lent’ fionéy 


on’ this promissory notë without security. 
We consider that the fact that he had 
the instrument drawn in his own name 
shows that, he intended to share the 
liability. He knew full well that if rese 
pondent No. at was not _ Satisfied with the 


aidan 


hae 


to o Mp Nó. 1 saying. that he would 
come, with the borrowers and “clear the 
loan” leaves no doubt in our minds that he 
accepted the position of guarantor: In 
these circumstances the appellant cannot 
say that he is not liable, For these reasons 
the appeal will be dismissed with costs. 


N.B. Appêal dismissed. 





OUDH CHIEF COURT. . 
Application No, 72 of 1937 
April 8, 194.) 

Rada KRISHNA, J. 
- BABU LA L—DEFNDANT— APPLICANT 


DURGA PRAS AD- rurani AND ANOTHAR 


—OrPosITE Party 
Promissory mote — One of adhesive stamps: not 
E asi W dmiseibility — Stamp Act (II of 1899), 
Oral proof of money lent—Proof as to interest 
~ Evidence Act (I of 1872), 6 1—Interest, if can be 
awarded under Interest Act (XXXII of 1839) — On- 
tract, Act: (IX of 1872), 8. 73, 
Whers there are several adhédive stamps, which - 
together make the required stainp,, dffixéd: to & pro- 
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missory note, then’ in that cases, 1%, Stamp. Act, 
‘requires that all such stampa’ must bêl cau- 
celled. .- $ ve 

If one of thetwo stamps on a promissory noté is 
not duly cancelled... andone stamp alone is not 
| sufficient for sich note, it cannot be held that the 
promissory note is- sufficiently stamped, for, under 
3. 12 (2), the note isto be deemed -unstamped “60 far 
as the uncancelled stamp is concerned and hence-the 
note is, inadmissible.in evidence. 126 Ind. Ods. 533 
(1) and-182 Ind Ods.330 (2), relied on. 

The promissory note in suit being thus inadmissible 
it would be open tothe. plaintif who lent money, 
inspite.of the fact that. the promissory note is not 
admissible ‘in ..evidence, to .recover his money by 
proving orally the advance, of that loan, But under 
8, 91, Evi. Act, it would not be open to him to.prove 


the terms or the rate of, interest entered in the pro-- 


migsory note, 139 Ind. Oas. 298 (3), reliedon.. |, 

Consequently interest prior to the suit cannot be 
decreed under the provisions of the Interest Act 
(XXXII of 1839, on equitable grounds where there 
wasno demand made prior to the suit, and there is 
no substantiverule of law. by which the plaintiff can 
claim interest, 115 Ind; Qas. 233 (4) and 173 Ind: Oas. 
15 (5), relied on. oe ttt eee he 

uBeotion 73, Contract Act, is merely declaratory of 
the common lew’ asto damages, and interest: cannot 
be allowed at common law by way of damages for 
wrongful detention of debt. -31 Ind. Cas, 949 (6) and 


London, Chatham & Dover Ry. Co. v. South Bastern. 


Ry. Co. (7), relied on: © . 
App. for revision of tHe order of. the 


t 


Judgé, Small Oause Court, Lticknow, dated 


3 


February 19, 1937. 
Mr: PL, Verma, for thé Applicant: 


Mr. Ram Asre Misra (absent), for the 
Opposite. Party. 


; Order.—This is an application under 
8. 25 of the Small CO&áùse Courts Act 
against a decree passed by Mr. Shaukat 


Husain, Judge, Small Cause Oourt, 
Lucknow, , ae 
The suit was for the recovery of 


Rs, 643-5-9, consisting of Rs, 450 principal 
and Rs, 193-5-9 intérest on the basis of a 
promissory : note. The defendant .No. 2 
Claimed exoneration for liability on the 
ground that he had jcinéd the execution 
of the promissory note ab -surety. Defén- 
dant No.1 denied thé execution of the 
promissory note, The défendant No, 1 
fook a plea in para. 10 of the written 
Statement to the effect that one of, the 
stamps of the promissory note had not been 


cancelled and, therefore, it was inadmissible 
in evidence. Thië plea does not seem to 
have been takén, tioticé of by the learned 
Judge -iù the Oourt below, who framed 
ohly two! ibênes as follow :— 
_1 Did the defendant No: 1 exécuté the 
promissory note in suit? `  ... 

2. Is'thé déféndant-N6. 2 not liable ? 

I have ‘scen‘:thé protiissory ‘iicte and it 


. æy 4 A | 
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should:be-clear to anybody that one of the 
Stamps ‘on. the. promissory note’ is not 
cancelled “at alt The Court below itself 
says in its. judgmént to the following 
effect :--+. es 
“The pronote ssems to have been affixed originally 
only with one stamp: which .is thumb -impreasad. 
The other stamp seemstohave been affixed later 


on when possibly itmay have been pointed out 
by some expert that the stamp was insufficient, 


‘This second stamp has not been cancelled.” 


"The Oourt below inspite of the observae 
tion reproduced. above by me admitted 
ths promissory note into evidence and 
decreed the suit for the entire amount 
claimed. 

Mr, Pyare Lal Varma has argued that 
having: regard to the provisions of s. 12 
dy and (2) of thé Indian Stamp Act the 
prcomissery noteis inadmissible in eyj- 
dence Section 12 runs‘as follows : 

“12 (1) (a) Whoever affixes any adhesive stamp to 
any instrument chargeable with duty which has 
been executed by any person shall, when affixing 
such stamp, cancel the same so that it cannot be 
used again; and 

(b) Whoever executes any instrument on sny 
paper bearing. an adhesive stamp shall; at the 
time of execution. unless such stamp has been 
already cancelled in manner aforesaid, cancel 
thd samé so that it cannot bè used again. 

(2) Any instrument bearing an adhesive stamp 
which hag not been cancelled, so that it cannot bo 
used again, shall, so far as such stamp is con- 
cerned, bedeemed to be unstamped. 

(3) The person required by sub-s. (1) to cancel 
an adhesive stamp may cancel it by writingon or 
acrossthe stamp his name or initials or the 
name or initials of his firm with the true data 
of his so writing, or in any other effectual 
manner,” : < 

Inthe present case the thumb-mark of 
the executant does appear on the stamp to 
the right hand side but there is no eane 
céllation mark on the stamp affixed to the 
left, The question. therefore, is whether 
this is a case falling under s 12 (1) and 
(2) of the Indian Stamp - Act. In my 


-opinion where there are several adhesive 


stamps, which together make the 
required stamp, affixed to a promissory 
note, thea in that case s. 12 requires th st 
all such stamps must be cancelled. 

Tas ledroéd Oounsel has relied upon a 
decision of ‘the’ Rangoon High Osurt in 
Tun Hlaing v. Ma Kia Bu (A.I. R. 1599 
kangoon 270) (i) in which Mya Bu, J., 
keld that if oné of the two anna stamps 
on a-promissory note is not duly cancelled 
and the one anna stamp alone: is not 
sufficient for such note, it cannot be held 
that’ the promissory _note is sufficiently 
s:åġiped for under s. 12 (2), thé note is to be s 

(1) AT R1929 Rang, 270; 196 Ind Oab. 538; Ind 
Rul, (1930) Rang, 314, So eek Sh 
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deemed unstamped, so far as the -uncan- 
celled stampi is concerned. 

The same view seems to have been taken 
by the Lahore High Court in Firm Sri 
Chand Seho Prasad v. Lajjia Ram (A, I, R. 
1939 Lahore,‘31 at p. 32) (2). 

1, therefore, hold that the promissory 
note ` in suit was inadmissible in evi- 
dence. 

The promissory note in suit being in- 
admissible it would be open to the plaintiff 
who lent money, inspite of the fact that 
the promissory note is not admissible in 
evidence, to: recover his money by proving 
orally the advance of thit loan. Of 


course, it would not be open tohim to. 


prove the terms or the rate of interest 
entered in the promissory note. From the 
evidence in the case and the finding of the 
Court below itis clear that the plaintiff- 
did advance in cash a sum of Rs. 450 to the 
defendants on tke date on ‘which tke 
promissory note was executed. Asli have 
expressed just now inspite of the fact that, 
' the promissory note is ‘inadmissible in 


evidence a decree for the sum advanced’ 
can be passed in favour of the plaintiff as, 


money advanced, -In eupport of this view 
the Full: Bench case of this Court in. 
Kunwar Bahadur: v. Suraj Bakhsh (9 
O: W, N. 585). (3) may be quoted. - 

The learned Oounsel for the applicant in 
fact does not dispute his liability for the 
sum advanced, i. e., Rs, 450 but contends, 
however, that it is not possible in this case 

where the promissory note is inadmissible 
to decree any interestin favour of the 
plaintiff. The rate of interest and pro- 
mise to pay are recorded in the promissory 
note and are terms of the contract which 
have been held by me to be inadmissible 
in evidence. It is not open to the plaintiff 
having regard tos, 91 of the Indian Evi. 
Act to rely: upon the promissory note in 
proof ofthe terms thereof. The question 
is whether under any rule of law or in equity 
any intereat is available to the plaintiff, 
A similar question arose directly in. “a 
case in Abdul Rahman v. Afzal Hussain 
“(10 Oudh Weekly Notes 316) (4). A Bench 
of this Court, consisting of the late Bishesh- 
“war Nath, J., (later Sir BisheshwarNath,O, J. 
and the late Mr. Justice Smith, held’ that 
interest prior to the suit could not be 

(2) A IR 1939 Lah. 31, (32); 182 Ind. Oas. 330; 41 PL 
R 356; 12 2RL1, 


(3) 9-0 W N 5P°5; 139 Ind. Oas, 298; AIR 1932 
Oud 235; Ind. Rul. (1932) .Ondh 348; 7 Luck 666 


B). 
i 10 O W.N 316; 145 Ind, Cas, : 243; Al R b 
Gudh 369; 6 B 0°33, 


~ 
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decreed under the provisions of the. Interest ~ 
Act (XXXII of 1839):on equitable grounds . 
and the contract relating to payment: of:< 
interest could not be proved as: the’ promise. i 
sory note itself was . inadmissible: in evins 
In the present case -there -wasmo”: 
demand of payment at any time _ prior, to 
the present suit.. i 

Section 1 of the. Interest A (XXXII ‘of 
1839) runs as follows :— 

1. “Itis, therefore, hereby enacted, that, upon all.” 
debts or sums certain payable ata certain time or ` 
otherwise, the Court before which such debts or sums 
may be recovered may, if it shall think fit, allow. 
interest tothe -creditor at arate not exceeding the 
current rate of interest from’ the time when such | 
debts or sums certain were payable, if such debts” 
or sums be payable by virtue ‘of some written’ 
instrument at a certain time, or if payable other-:.. 
wise, then fromthe time when demand of payment. ,, 
shall have been made in writing, so as such demand. 
shall give notice to the debtor that interest “will” 


be claimed from the date of such demand until the’. 
term of payment : 


Provided that interest shall be payable in all cases A 
in which it is now payable by law.” 


The money in this case was payable 
under the promissory note at “a :cérain. 
time bat that Promissory note. is: inadmis-- 
sible in evidence and in case, ignoring the 
promissory note, it is held that it is payable’ 
otherwise no interest can” be’ claimed” 
unless the demand of payment had been’ 
made in writing. Inthe present case as 
I have already said there was no demand 
made atany time before the cuit. The 
view taken by this Court seems to find 
full support from a decision cf their 
Lordships of the Privy Ovuncil in. Bengal’ 
Nagpur. Railway Co. v. Ruttanji Ramji 
(L. R. 65 I. A. 66) (5). In thiscase on facts) 
their Lordships Na that the parties 
had given up the original contract rates on 
which payment was to be made for various 
items of work, and the price of . the work 
had been determined on the basis of fair 
reascnable rates. Their Lordships held 
that in the absence of any usage or cons 
tract express or implied, or of any pris 
vision of law {ò justify the award of.interest 
onthe decretal amount for the period 
before the institution of the suit, interest 
for that period could not be allowed’ by 
way of damages caused to the. respondents 
for the wrongful detention of ‘their money 
by: the Railway Company. Their Lordships 
said that interest for the period prior to 
the institution of the suit may be: awarded 


Li ike 66;173 Ind, Oas. 15; 19380 L R 119; 19 P 
125; (1938) AL J 169; A Í R1938P O 67; 10 R 


Ki 


PO 216. TL 281; 1938 O W N 261; 1938 Å L R 
167; 4 B R 374; (1938) 1 M L J 640; 328 L R 374;:67 
O-L J 153; ;42 0 985; (1938 M WN 646; l LR. 


(1938) 2 Cal, 72; 40 Bom, L R 746 (P O} ` 
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if there is-an agreement for the payment 
of interest -at a fixed rate, orit is payable 
by the usage of trade having the force 
of law, or ‘under the provision of any 
substantive law entitling the platiniff to 
recover interest. A 


Now so far as-the contract is concerned, 
if was recorded’ in the promissory note, 
which has been Held by me to be inad- 
missible in evidence. There is no usage 
of ‘trade established in the case. The 
question is whether there is any sub- 
stantive law by which the plaintiff could 
be awarded interest. I have already 
referred tothe Interest Act, the provisions 
of which have no application to the present 
case. Section 80 of the Negotiable Instru» 
ments Act applies to the case where the pro- 
missory nate or the bill of exchange is ad- 
missible in evidence but records no de- 
finite rate of interest, S. 73 of the Indian 
Oontract Act provides for compensation 
for loss or damage caused by breach of 
contract, It lays down that when a contract 
has been broken, the party who suffers by 
such breach is entitled to receive, from 
the party who has broken the contract, 
compensation for any loss or damage 
caused to him thereby, which naturally 
arose inthe usual course of things from 
such breach, or which the parties knew, 
when they made the contract, to be likely 
to result from the breach of it. Before 
their Lordships illustration (n) of this 
section was relied upon. Tkeir Lordships 
held that the illustration ‘did not confer 
upon ihe creditor a right to recover 
interest upon a debt which is due to him, 
when he is not entitled to such interest 
under any provision of the law. Nor can 
an illustration Lave’ the effect of modifying 
the language of the section which: alone 
forms the enactment. Their Lordships 
of the Privy Council in their judgment 
relied upon A.K. A. S. Jamal v. Moola 
Dawood & Co. (L. R.43 I. A. 6), (6) in 
which it was held that s. 73 was merely 
declaratory of the common law as to 
damages, and it has been held by the House 
of Lords in London, Chatham & Dover Ry. 
Co. V. South Esterm Ry. Co. (1893 A. 0. 
429) (7) that interest could not be allowed 
at common law by way of damages for 
wrongful detention of debt. 


(6) 43 I A 6; 31 Ind, Oas, 949: 20 O W N 105: 30M 
LJ73; 14 A LJ 89; 19MLT 80; 3L W 18h: 23 CL 
J 137; (1916) 1 M W N 70; 18 Bom. L R 315; 43 O 493; 
9 Bur. LD T8(P QO). 

- (7) (1893) AO 429; 63 L J Oh. 93:1 R 275; 69 LT 
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_ I am, therefore, of opinion that there 
is no substantive rule of.:law by which 
the plaintiff could claim interest in the 
circumstances of ihe present case, and that 
the plaintiff on the facts of the case could 
get a decree ` for the principal sum only, 
i. e., for Rs. 450, | 
I, therefore, allow the revision and 
modify the decreas passed by the Court 
below by making it for asum of Ra, 45U 
only in place of Rs. 643-5-9 ag ordered 
by the lower Gourt. The application js 
allowed with costs in this Oourt. Ag 
regards costs of the trial Court the plain- 
tiff will get from the defendant coste 
In Proportion of the sum now decreed by 
me, - ' 


D. Appeal allored, 


MADRAS HIGH COURT 
Letters Patent Appeal No, 70 of 1937 
March 7, 1939 
Luaca, O. J. AND Somarya, J. 
RAMASWAMICHETTI AR—APPRBLLANT 
versus 
MEYYAPPAN SERVAI—Responpent 

Civil Procedure Code (Act V of 1908), 0. XX7 
r. 93, 8s, 47, 115—Order for re-payment of pur- 
chase money after sale is set aside, whether appeal- 
able—Error of law, if ground for revision, 

An order made under r. 93 of O. XXI for the 
re-payment of purchase money when the sale has 
been set aside is not a question between the par- 
ties to the suit relating to the execution, discharge 
or satisfaction of the decree as it has no legal 
efiect on the rights and liabilities as between, ths 
decree-holder and the judgment-debtor. The BUC. 
tion-purchaser cannot be regarded as a representa- 
tive of the judgment-debtor after the sale has bean 
set aside, The case cannot be brought within 
g. 47 and, therefore, the order directing the refund 
is not an order which is appealable. 179 Ind, Cas. 
468, reversed, 33 Ind. Oas. 235. (1) and Kunham- 


‘mad v. Ohathu (2), relied en. 


A mere error of law does not bring a case with- 
in the provisions of s. 115, ivil P. O. 


L, P. A, against the judgment of Hor- 
will, J., reported in 172 Ind. Gas. 468, 


Mr. G. Gopalaswamy, for the Appellant, 
Mr, K. 8S. Sankara Iyer, for the Respon, 
dent. = 


Leach, C J.— The appellants are the 
legal representatives of a person who pure 
chased property at a sale held in execution 
of a decree, The sale was set aside on the 
ground of irregularity in its conduct. The 
amount for which the property had been 
sold was paid into Court and was with> 
drawn by the decree-hdlder.. The auction- 
purchaser died before the sale was set aside 
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and. the appellants” are his legal répreséntae 
tives. They applied | for thé refand of the 
money and obtained an order for repayment 
froni the District- Munsif in whose Court 
. the execution : proceedings had been institut- 
ed. The questi’ n. which we have to Goiisider 
is whether the District Munsif’s order can 
be made the siibject-matier of an appeal. 

The sale took place on June 24, 1922:and 
was'confirméd’ on 25th of thé next month. 
The’ auction: purchaser thén paid into: Oourt 


thé money and if was drawn out by thé’ 


dééree-Holder immediatély.. As the résult 
of the application of the - judgmént-debtor 
in that behalf, the sale was set aside on 
December 17, 1923. The decree-holder and 
the appellants (the legal representatives 
of the auction-purchsser who had died) 
appealed to the District Judge. The appeals 
were dismissed and a -second appeal to this 
Court met with the same fate. The appel- 
lants were allowed to file dn appeal under 
| el. 15, Letters Patent, and this appeal was 
also dismissed, the final decision being given 
on September 13; 1929. It was not until 
August <9, 1932, that the appellaiits: applied 
to the execution Oourt for an order under 
O. XXI; r.98, Civil P. O0, directing the 


datiée-holdet fo refind the amoûnt due to 


théin as the. result of the ‘setting aside of 
the sale- The decreé-holder resisted the 
application on the ground that it was barred 
by the-law of limitation. His cofitention' 
waé that: tine bégan to tun. from the date 
of the order of thé District Munsif setting 
aside.the sale; namely. December. 17, 1923; 
The District: Munsif however held that time 
begên tö rin, fiom Septêmber, 13, 1929, 
the daté of the. dismissal of the Letters 
Patent appeal and therefore the application 
was in time. ‘The decréé-holder appealed 


to the ‘Subordinate Judge and also’ filed | 


an application for revision to this Court in 
the event of-it being held that. an appeal 
did not lie. The Subordinate Judge held 
that the appeal did lie and allowed it. In 
his opinion time began to run from the date 
of the setting aside of the sale by the 

istrict Munsif. The appellants’ then 
appealed to this Court and the appeal was 
beard by Horwill, J.. who accepted the 
decision of the Subordinate J udge, but gave 
a certificate permitting the present appeal. 
There are really two questions involved 
in this appeal, namely (1) whether the 
érder of the District Munsif directing the 
réfund is appealable, and (2) whether time 
began to run from, December 17, 1923, or 
from: September 13, 1929. If the first 
qusstion i is’ ‘afiawered in’ the | appellant's 
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favour tbe second question will not need 
consideration because in thal case’ the order: 
of thé District Munsif must stand. For 
reasons whica I shall indicate we are of 
opinion that the first contention is well” 
founded. 

Au order passed on an application filed 


‘under O. XXI, r. 93 is not appealable under- 


O. XLIIL The question then is whethér 
the matter is one which comes within s, 47. 
If it does the order is appealable. ‘The. 
appellants say that the case does not fall 
within s. 47, becsuse it is not a matter. 
which: relates to the execution, discharge 
or Satisfaction of a decree and in any evént: 
an auction-purchaser cannot be regardéd 
as the representative of the decreé-holder or 
judgmeént-debtor in a case like this. It is 
conceded by the learned Advocate for the 
respondent that the matter is: not one which 
relates'to the éxectition of the decree, but. 
he says it does. relate to its discharge of 
satisfaction. We are unable to accept thia 
argument. As the result of the setting 
aside of the sale, the position was restored 
to what it was at’ thé time the decree-holder 
asked for the attachment of the-property: 
The person to whom the property had been 
sold could no longer be regarded as the . 
auction-purchaser, The sale had. gone and 
he had no further concern with the matter 
beyond getting back from the decree: holder 
the money which he had paid as the pur- 
chase consideration. As the result of the 
order setting aside the sale, the decree, was 
left entirely. undischarged. Of course, it 
cannot be denied that the application for 
refund of the money was a Matter arising 
out of the execution proceedings but it 
was not a matter relating to the execution, 
discharge or satisfaction of the decree. 

This view has been taken by this Oourt 
on two previous occasions. In Krishna 
Bupati Deva Garu v. Venkataswami (1), 
Sadasiva Aiyar and Moor, JJ., held that 
an Order made under r, 93 of O- KAL, for 
the repayment of purchase money when 
the sale has been set aside is not a question 
between the parties to the suit relating 
to.the execution, discharge or satisfaction 
of the decree as it-Has no légal effect on the 
rights and liabilities as between the décree- 
holder and the judgment-debtor. In Kun- 
hammad v. Chathu (2), Collins, C. J. and 
Brandt, Je, gave a similar decision, Hore" 

will, J., refused to follow these cages, 
stthough he’ was cléatly bound by théni, 


git? 3 L W 105; 33 Ind. Oas. 235; A IR 1917'Mad 
1) 9 M 437, ; 
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because he considered that there was a.very 
strong tendency to give a wide application 
tos. 47 and to bring within its scope ques: 
tions arising between the parties to the 
suit and the auction-purchaser. The auction- 
purchaser comes within s. 47 when he is 
standing in the shoes either of the decrees 
holder or of the judgment-debtor. Unless 
he can, in law, be regarded as .a represent- 
ative of either, he certainly does not come 
within the section and in this case the 
auction-purchaser cannot be regarded as 
a representative of the judgment-debtor 
because the sale has been set aside. Accord- 
ing to decisions of this Court he became 
the representative of the judgment-debtor 
when he became the suction-purchaser, but 
as the result of the sale having been set 
.aside he lost that character. The case 
cannot be brovght within s, 47 and there- 
fore, the order directing the refund is not 
an order which is appealable. The appeal 
will therefore be allowed and the order of 
the District Munsif restored, ‘he appel- 
lants are entitled to their costs here and 
below. 

Tne position with regard to the revision 
petition filed by ‘the respondent remains to 
be considered, As the result of his decision 
on the question whether an appeal lies 
Korwill, J., dismissed this petition. Al- 
though it was dismissed merely on the 
ground that an application in revision was 
no longer necessary we consider that the 
dismissal order must stand. The only 
contention that can be advanced in support 
of the application is thatthe District Munsit 
misinterpreted the law of limitation. 
Assuming that the District Munsif was 
wrong in holding tnat the period of limit- 
ation started -to run from the date when 
the auction sale was set aside, it does not 
mean that the respondent was entitled to 
have that order revised, If he made a 
mistake—I do not say that he did--the 
application would not lie. As it had been 
often Pointed out, a mere error of law does 
not bring a case within the provisions of 
s. 115, Civil P. CO. The application will 
therefore stand dismissed, but there will 
be no order here as to costs. 


N.*D. _ Appeal allowed, 
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ik LAHORE HIGH GOURT 
First Appeals Nos. 28/ of 1937 and 145 
of 1939 
June 22, 1939 
TeK Os aNpaND DALIP SINGH, JJ. 
FAZAL RAHIM KHAN AND O0OTHERS— 
< P LAINTIFFS— APPELLANTS 
VETEUS 
HUSSAINA AND OTHERS—DeEran DANTS— 


RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. J, r. 8, 
O0. XXII, rr. 3,4, 9—Person appointed by Court te 
be sued on behalf of class—This right, sf devolves 
on his heirs on his death—His legal representatives 
whether must be broughs on record under O. XXII, 
r. 4—0. I,r.8, order under, passed—Hffective par- 
ties to suzt—Absence from record of persons not 
appointed by Court to defend suit under O. I, r. & 
nor ~mpleaded as defendants, if material—Applica- 
tion under O. XXII, r. 9 before declaration that 
suit hay abated——Competency. : 

Where onan application under O. I,r.8, Civil 
P. O., a person is appointed by the Court to be 
sued and defend the suit on benalf of a class, he is 
not aparty to the suit in, his personal capacity, but 
impleaded as arepresentative of a class and derives 
authority to do so from the order of the UVourt, 
This right is personal to him and, on his death, 
it does not survive to his personal heirs who, 
Without another order by the Uourt appointing 
them, or any of them, ev nomine, have no autho- 
rity to act as representatives of the class. In such 
a case the “right to sue ° doas not survive, and, 
therefore, the provisions of O. XXII, rr. 3 and 4 
do not apply. It is not, therefore, necessary for the 
plaintifis under the law to bring his legal repre- 
Senotatives on the record as defendants, as required 
by r. 40f O., XXL within the period of Yu days 
prescribed under art. 177, Lim. Act. [p. 192, col, 
2; p. 193, col, 2.) 

{ Vase-law relied’ on.] 

Order L; r. 8, Uivil P., O., draws no distinction 
between two classes of cases: (1) those, in which 
the public or a large part of the public, are 1n- 
terested in the subject-matter of the dispute and 
some persons sue, or are sued, on behalf of this 
indeterminate body; and (z) cases in which the 
persons interested are named in the record and 
only some of themhave been permitted to sue or 
oo 24 the sait as a matter of convenience. [p, lad, 
col, 2. 

After an order under O, I, r. 8 has been passed, 
the only effective parties to the suit or appeal are 
the nominees of the Oourt, and not the other per- 
eons interested ever though their names are allow- 
ed to remain on the record, [ibid.] 

Where pergons arə not among those who have 
been appointed by the Court to defend the suit 
under Q.'1, r. 8 on behalf of a class, nor have 
they, applied under sub-r. (2) of r. to be implead- 
ed as defendants in their own name they are not 
“ partis ° tothe suit in the real sense of the term 
and their absence from the record 1s wholly ım- 
material, 132 ind; Uas. 627 (1),6U lad. Uas. Lil 
UU a ol Ind. Vas, 437 (11) relied op. tp. 195, 
col, 

It 1s incorrect to say that an application under 
O. XXL, r. Y, Vivil P. U., is only competeht after - 
the suit has been declaréd to have abated. |sbid.] 


. F. As, from the.decree of the Senior Sub 
Judge, Mianwali, dated May za, 1937, ; 
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Messrs, Mehr Chand Mahajan, and J, L. 


i Kapur, for the Appellants. 


Mr. J. N. Aggarwal, 
Nos, 1, 2 and 3 


Mr, Udai ‘Bhan, for Respondents Nos. 1 
and 2 and Usman, Malik Janu, Malik 
Umar and Jinda, . 


‘Mr. Asa-Ram Aggarwal, for Respondents 
Nos, 9, 10, 13 and 14, 


Mr. Kartar Singh, for Maula Dad, Ghulam 


fcr Respondents 


Hassan and Ghulam Rasul (Minors), 


Mr.C. L. Aggarwal, for Sohna (Minor). 
Tek Chand, —This judgment: will dis- 
pose: of Regular’ First Appeal No. 287 of 


. 1937 and Regular First Appeal No, 145 of 
: 1939, which arise from the same suit, 
: litigation, which began as 


This 
far back as 


‘January 1930 has had a chequered career 


-years and a bali. 


“Sham lat. 
“the application, alleging that neither the 


‘and may be described to be still in its ` 


early stages, even after the lapse of nine 
The facts briefly are 
that the shamilat of Mauza Hetu; ` Tahsil 


Bhakkar, District. Mianwali, consist of an 
extensive. area, measuring 246,689 kanals 


approximately. On January 4, 1930 a num- 
ber’ ofadna malikè and tirniguzars applied 
‘to the Revenue Officer for partition of the 
Some of the ala maliks . opposed 


adna maliks nor the tirniguzars were en- 
titled to a share, in the shamilat. 
proceedings went on before the Revenue 


Officer for several months, ‘when Counsel: 
“for ‘the original: applicants (adna maliks 
‘and tirniguzars) made a. statement that 
they did not - 
partitioned ard that the proceedings be 


wish the shamilat to- -be 


' “consigned to, the record-room. Two of the 
. ala maliks however opposed this application 


“and. prayed 


that, under .s. 114, Punjab 
Land Revenue Act, they be made applicants 
and that the proceedings’ for partition be 
coiitinted. The Revenue Officer granted 
this prayer aud, on December 8,. 1930, 
passed sn order that, as- a question - of 


“title as to the rights i in the shamilat claimed, 
‘respectively, by the ala maliks, 


adna 
maiiks and. lurniguzars, ‘had been raised). this 
question be determined by a Civil Court, 
accordingly, on January 5, 1931, two of the 
‘ala maltks, Khan Bahadur Mohammad 
Abdul Rahim Khan (since deceased and 
‘represented by Fazal-ul Rahman Khan and 
others, appellants) and Hetu ‘Khan, present- 


‘-eda formal plaint, claiming a declaration 


to the effect that they and the other ala 
.maliks were.owners of the.village shamilat 
aud: that. the adna maliks and the 
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tirniguzars had no concern with it. Inthe 
plaint six persons were impleaded’ as 
defendants and it was stated that as the 
defendants were ‘numerous’, they be per- 
mitted to defend the suit on behalf of-the 
ala malik3, adna maliks and tirntguzars, 
whose names and particulars were set out 
in detail in three lists, which were filed with 
the plaint. A formal application under O: I, 
r. 8, Civil P. O.. was also presented, This 
application was granted and proceedings, 
purporting to be under O. I,r.8, Oivil P 
O. were taken. The trial of the suit then 
proceeded and eventually the Assistant 
Coltector passed a decree, decreeing the 
suit in part and granting a declaration, 
defining the rightsof adna maliks and ala 
maliks respectively in the shamilat and 
holding that the tirniguzars were not- “ens 
titled to any share whatever init. - + 
From this order three appeals were pre- 
ferred to this Court. When these appeals 
Came up for hearing it was aor that 
the procedure laid down in O. I, -r,. 8 had 
not been followed, that the interests of the 
persons appointed to represent each class 
were adverse to those whom they purported 
to represent, that there were various other 
defects of vital character, and that there 
had been no proper trial of the suit. The 
appeals. were accordingly accepted, all pro- 
ceedings before the Revenue Assistant 
(acting:as a Subordinate Judge) after the 
institution of the plaint quashed and the 
case ‘remanded for de novo trial by the 
Senior Subordinate Judge, Mianwali (vide 
order in O, A. No. 1327 of 1932, decided-on 
12, 1935). After remand; -the 
plaintiffs presented an application- under 
O. I, r. 8, stating that the defendants in the 
suit were numerous and that they consisted 
of five different classes, -each having 
a common interest among themselves. Five 
liste, A to E, in which the names and partie 
culars of persons of each class were set 
out in detail, were attached to the appli- 
cation and it was prayed that the following 
persons be treated as defendants in the suit 
as representatives of the various classes 
uad be permitted to defend the suit on 
their behalf and that notice of this appli- 
cation be served by proclamation on the 
persons mentioned in the lists : Defendants 
Nos. 1t0 3.as representatives of adna 
maliks in list A, defendants Nos. 4 and 3 as 
representatives of ala and adna maliks in 
list B, defendants Nos, 6 to8 as represente 
atives of ala maliks in list O, defendants 
Nos. 9 and 10 .Dittu and Ahmed) ‘as res 
presentatives of tirniguzars in list D; and 
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framed the following preliminary issues : 
(1) Have more than ninety days ‘passed after the 

death of Ahmad, one of the representatives of the 

tirniguzars and has the suit therefore abated én 
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«defendants Nob 11 and 12 as representa- 
x tives of ala maliks in list E. This appli- 
_- Cation ‘was. granted and the necessary pro- 


_Clamations published, as laid down inr. 8. 
. Some persons subsequently presented ap- 
, plications under suber. 2 of r. 8 state 


ing that they did > not want to 
be represented by the persons nomi- 
‘nated by the plaintiffs and pray- 


. ing that? they be impleaded as defendants. 
in their, own names. These xupplications . 


were grented. Accordingly, the plaintiffs 
.: presented an amended plaint on December 
"20, 1936; which is printed at pp. 72 to 76 of 
‘the .paper-book. 


. The various sets of defendants filed writ- - 
plaintiffa’ | 


_-ten statements, denying the 
claim and setting out their own rights in 
the shamilat. At this stage, on March 31, 
1937, it was discovered that Abmad (de- 
fendant No, 10), who had been appointed as 
one ofthe representatives of the tirniguzars 
had died on December 21, 1936 and that 
no application to bring his legal represen-. 
tatives on the record had been made. It 
was also pointed out by Counsel for the 
. adna malik defendants that certain persone, 
who had been included “of 
persons interested as filed with the origi- 


nal plaint of January 5, 1931 had been” 


omitted from the lists annexed to the 
amended plaint presented on December 20, 
1936. The plaintiffs’ Counsel stated that 
he had no objection to these persons being 
added as defendants, Accordingly their 
names were so added. It was however 
, Boon discovered that three of them had died 
_before. the amended plaint had been 
presented. Accordingly, their names . were 
struck off and the remaining four, namely: 
Ghulam Rasul, son -of Kaura, Ghulam 
Hussain, son of Ghulam Mohammad, Janu, 
son of Fateh, and Jiwan, son of Nura, 
were added as defendants on March 31, 
1937. . When . this had been done, Counsel 
for the defendants objested that as these 
persons had been impleaded more than 


six years after December 8, 1930, when’ 


the Revenue Officer had directed the 
plaintiffs to file a suit in the Oivil Court to 
establish their title, the suit as against 
them.was barred by limitation and, further, 
that as the suit was one for partition and 
could not proceed in the absence from 
the record of all persons interested, . or 
claiming to have an interest in the shami- 
-lat, it must: be dismissed even against those 
defendants who had been impleaded from 
the very beginning. On this, 


in: the lists’-of 


the Oourt . 


toto ? 2).....(3) Is the suit as against the newly 
added defendants barred by time and is it therefore 
liable to be dismissed in toto ?" 


Another issue No. (2) was also framed, but 
we are not concerned with it in these ape 
peals. The learned Senior - Subordinate 
Judge decided these issues on May 25 1937, 
He held that Ahmad hal died on Deceme 
ber 2, 1936, that an application to bring 
his legal representatives on the record had 
not been made until May 17, 1937, which 
was beyond the prescribed period and no 
sufficient cause for the - delay had been 
shown, and as Ahmad wasone of the per- 
sons appointed to represent the tirniguzare 
under O. I, r. 8 the suit: had abated not 
only againsthim and the otter tirniguzare 
of whom he was the represéntative, but 
against the entire body of iene In 
coming to this conclusion the léarned Judge 
purported to follow an obiter ‘dictum in a 
Division Bench judgment of this Ovurt 
reported in Afzal-un-nisa v. ‘Fayaz-ud-din 
(1) at p. 201. He further observed that the 
application under O, KAJI, r. 9 was income 
petent as it could only be made after “she 
suit is declared to have abated,” and as 


-no such declaration had besen given the 


application was liable to be dismissed. 
On issue No. 3 he held that as Ghulam 
Rasul, Ghulam Hussain, Janu and Jiwan 
aforesaid had been impleaded on March 
18, 1937, more than six years from 
December 8, 1930 when the Revenue Officer 
had passed his order directing the plains 
tiffs to establish their title in the Civil 
Court, the suit was barred by time against 
them, and that the claim being one for 
a declaration in respect of alleged rights 
In the shamilat, it could not proceed in 
the absence of these persons from the re- 
cord, He accordingly dismissed the suit in 
its entirety, 

From this decree Regular First Appeal 
No. 207 of 1937 was presented in this 
Court by the plaintiffs. When the app3 
came up for hearing on October 11, 1933, 
16 Was discevered that ten of the persons 
who, on their application under sub-r. (2) 
of r. 8, had been impleaded as defendants 
in theirown names had not been made 
respondents in theappeal. Tae appellants 
explained that this was due to a mistak 
in the copies supplied to them by tha 
lower Oourt, in which.the names of these 


(1) 13 L 195. (201); 132 Ind. Oas. 657; A I R 1931 
Lah.. 610; 33 P L R 302; Ind, Rul. (1931) Lah. 641, 
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ten.persons were missing. An adjournment 
Was accordingly asked for, and granted, to 
énable the appellants to implead these 
“persons as respondents. On October 17, 
1938 the appellants made the application 
and also applied :under s.’ 5, Lim, Act, 
for condoning the delay, At the hearing 
of this application however it transpired 
that these ten persons, though impleaded 
as defendants, had not been shown as such 
in the original decree passed by the lower 
Court. The appellants therefore asked for 
a further adjournment in order to move 
the lower Court to amend the decree. This 
prayer was granted by order dated Febru- 
ary 7, 1939 (printed at pp. 1 to 4 of the 
supplementary paper book),. After certain 
other proceedings, which ib is not neces- 
sary to set out in detail here, the Senior 
Subordinate Judge, Mianwali, amended 
the decree on April 25, 1939 by entering 
the names of the persons. aforesaid among 


the defendants and dismissing the suit 


against ‘them “as well as against -the 
defendants named in the former decree. 
The plaintiff-appellan's then presented a 
copy of the amended decree in the Court 
and prayed that it be attached to the 
memorandum of appeal (in R. F. A. No. 207 
of 1937) and the delay ba condoned unders. 5, 
Lim. Act, They also, ex abundanti cautela, 
preferred a separate appeal from the 
amended decree against all the defend- 
ants (R. E. A. No. 145 of 1939). 

In the very peculiar circumstances, set 
out above, we consider that the appéllante 
wera not to blame for not impleading the 
ten .persons aforesaid, as respondents 
when they presented the appeal (R. F. A. 
No. 231 of 1937) in the Oourt. We accord- 
ingly condone the delay and direct that 
the memorandum of -appeal be amended 
by adding them as respondents. These 
respondents as well as those originally im- 
pleaded have all been properly served, 
‘and are either represented by Counsel, or 
have not appeared inspite of service, We 
therefore proceed to hear the appeal. 

The tirst question for determination is 
whether on the death of Ahmad, which 
occurrea on December 2, 1936, it was 
incambent on the plaintiffs to bring on 
the, record his personal representatives 
under O. XXII, r. 4 and as this had not 
been donee within ainety days from the 
date of his death the suit abated and, in 
their absence, Gould not proceed against 
the other respondents as‘well. The learned 
Senior Subordinate Judge has answered 
this, question, ‘against the plaintifig and 


has dismissed the ‘suit.- After giving the 
matter careful consideration we are of’ 
the opinion that the decision of the 
learned Senior Subordinate Judge is in- 
correct and must be set aside. As already 
stated Ahmad was one of the persons 
appointed by the Court, on an applica- 


tion. under O. I, r. 8. to “be sued” and 


defend the suit on behalf of the tirniguzars. 
He was not a party to the suit in his 
personal capacity, but had been impleaded 
as a representative of a class and derived 
authority tu do so from the order of the 
Court. This right was personal to him 
and, on his death, it did not survive to 
his ‘personal heirs who, ‘without another 
order by the Court appointing them, or any 
of them, eo nomine, had no -authority-. to 
act as representatives of the class. In such 
a case the “right to sue” does not survive, 
and therefore the. provisions of 0. KAI, 
Tr. 3 and 4 do not apply. There is some 
conflict in the rulings bearing on this 
point, but after full considerat .on of the 
matter, we are of the opinion that the law 
has been laid down correctly in the recent 
decisions of the Madras and Calcutta High 


Courts. In Venkata Krishna. Reddy v. `Y _~ 


“gli ies 


nivasachariar (2) it was held that in 18 


“where sanction is given by the. Court to a ci 


- tain number of persons eo nomine to prosecute 4T. 


defend 8 suit and one of them dies, the right do, lid 
not survive and his heirs are not competent tno 
prosecute or defend the suit unless the. order grant: ’ 

ing sanction can be so construed as to confer thé. 


Tight on the legal: representatives also. In such a° - 
case, the proper procedure is for ‘the remaining p“ 


pérsons to‘apply to the Oourt for directions; and: 
it is for the Uourt to decide, whether is will permit” 
the remaining persons to whom the original BNC- 
tion was given to continue to ‘prosecute or defend 
the suit, or whether it will insist upon the origi- 
nal number, in which case it should give direc- 
tions authorizing an additional person, who” need 
not necessarily. be the legal representative of the 
deceaséd person, to join the survivors, When the. 
Court gives the necessary orders the suit will 
proceed.” 

In another Madras case, reported in the 
same volume at p. 770, Mahomed Kanni 
Rowther v. Naina Mahomed Rowther (3) it 


was held that 

“in the case of a representative suit brought under 
O. I, r. 8 there can be no abatement under O. XXII, 
of the Code by reason of the déath ófa party even 
though he were the sole plaintiff in the case and 
had” sued on behalf of himself and others’ having 
the same interest as ‘members of a community, It 
was ruled that on his death any person on whose 
behalf also the suit was filed could ` apply to the, 


(2) 54 M 527; 130 Ind. Qas. 761; A IR 1931 Mad, 
452; 61 M L J 135; (1931) M W N 353; Ind. Rul. 
(1931) Mad. 457; 34 L W 214. 

(3) 54 M 170; 132 Ind. Oas, 289; A I'R 1931 Mad, 
590; 60 M L J 659,33 L W 604; Jnd, Rul (1931) Mad, - 

i { p - p A 


e 
da 


# 
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Court to be added as a plaintiff for continuing the 
< Suit Within three years under Art, 181; :Lim. Ast, 
and that before the expiration of , that period 
the Oourt had no jurisdiction to dismiss the suit 
for default.’ - ae a Seve. a 
The same view has been taken in 
Surendra Nath‘v. Harendra Kumar (4). 
In:that case it: was held that on the death 
of one of the persons, bringing, with’ the 
permission: of- the Court, a representative 
suit under O. I, r. 8, on behalf of a class, 
‘with no alternative prayer for: relief in-a 
personal character,-it is: not necessary - to 
Bubstitute his ‘legal representatives, On 
‘the contrary, the legal - representatives cán- 
not come in at all by right: of succession 
unless the power of representation had 
"been expressly conferred on the -deceased 
andihis heirs, In. Jagdam Ram v, Asrafi 
“fam (9) the same. conclusion was reached 
and it was pointed out: that representative 
. Suits under O. I, 18 are different ‘Irom 
ordinary -cdses in: which the parties are 
impleaded in their own right and act indes 
Pendent of any outside aathority. - In suits 
instituted bya certain number of persons 
under O. I, r, 8, or-in a case instituted 
under gs. 92, the authority of those -who 
~; duct ‘or defend a suit is derived from 
*, order of the Oourt or from 
é ivocate-Genera!. If any of the persons:so 
4 mitted to institate or defend a “ Buit 
sy: behalf of others dies or otherwise be- 
fumes incapable to- conduct ity then it is 
x the Oourt to order whether or not -the 
J a Persons should be allowad to 
‘Conduct the suit or whether more persons 
Ehould be added as -parties for this pur- 
pose. If others aré brought on the récord, 
it ia a case of addition of parties and not 
„Of, substitution or devolution of interest, 
In the body of ‘the judgment in this.case, 
a distinction is drawn. between different 
kinds of cases covered by O. Ir. 8 to 
-Which I shall refer later. 
The view taken in these cases as to the 
. Position of persons permitted by the Gourt 
to gue or be siéd in a répresentative 
Capacity finds support from the decision 
of their Lordships of the Privy Oouncil 
(relating to suits brought under s, 92, Civil 
7 O. In Anand “Rao v. ‘Ram Das Dadu 
: Ram (6) a suit had been instituted by two 
- Persons -with the sanction of the Collector 
Under s. 


; 60 OL J 556; 8 
Cages R 1937 Pat. 149; 168 Ind. Oas. 113;17 P 
L T°926; 3B R356; 9 RP 464, - 
. (6) 48 O 493, 62 Ind. Oas, 737; A ER 1921 PO 123; 


48 LA 18; 17-NL R 37; 13 L:W.918: (1921) MW. -12 


3125.0 W N-794; 30 ML 1.194? O). 
188-25 & 26 
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- T.. b and appeals. arising 


039, Uivil P. U. .of: 1882 {corres - 
7 W) A I R. 1535.081, 413; 157 Ind, Qas, 224390 W` 
N -303 ROS - ` (iv33) 2M LJ l; 
v- b933 O W..N -698; (1938) A LJ 825; 40 Bom. L . E. 
, 835 (P 0j, 
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ponding to's. 92 of the present Oode). 
During tha pendency: of -the suit one 


of these persons: had died “and jt was 
contended that the suit. could not Proceed. 
Their Lordships, repelling the contention, 
observed that there was no force in this 
point l 

“it being a suit whioh’ is not prosecuted by indi- 
viduals for their own interest but as Tepresetta- 
tives of the general public,” 

“This view wag re-affirmed recently by 
the Judicial Committee in Ali Begam v. 
Budrul Islam Ali Khan (7) at p, 391 where 
their Lordships observed that 

“where the consent in writing of the Advocate- 
General or Collector has been given to a suit by 
three persone as plaintiffs, the suit cannot validly 
be instituted by.two only, The suit as instituted 
must conform to the consent On the other hand, 
if the three persons join as plaintiffa and two of 
them die depending suit, the suit does not become 
defective or incompetent," 

Applying these principles to the case 
before . us, it follows that the right to 
represent the tirniguzars having been con- 
ferred on Ahmad personally did not on bis 
death, devolve on his Personal heirs and 
therefore it was not necessary for the 
Plaintiffs under the law to bring his legal 
representatives on the record ag defend- 
ants, as required by r.4 of O. XXII, withe 
in the period of 90 daye prescribed under 
Art. 1:7, Lim. Act. It may- be observed, 
that the view which had prevailed -jn this 


Court and- tbe: Punjab’ Chief ‘Qourt for 


a long: time’ was not in accordance with 
what has been “stated above. Por many 
years the’..provisions of _O.. XXII, were 
applied—rigorously to suits under O.. I, 
therefrom, -not 
only on the.death of a person who had 
been given permission to sue or be sued 
on. behalf of others, but also on the death 
of.one of the persons interested, who were 
represented by the nominees of the Court. 
In either case, if the person heirs or legal 
representatives of the deceased had not 
been brought on the record witnin $0 
days, the suit or the appeal was heid to 
have abated. ‘lhe leading decisions on 
tae Subject were Wali Muhammad v. -Bar- 
khurdar (x) and Rupchand . v, Bunyad Ali? 
(9) waich. were followed in seVeral Gases in 


this Gourt. .In Afzaleun-nisa v. Payaz-uu- 


(7) IL R (1938) Lah. 383 (391); 174 Ind. Uas. 870; A I 
R 1938 P U 184; 651 A 19%; 89S L R 749: 1935 
O L R 276; 1938 A L R430; 10 RP 0240; 4 BR 
593; 4: O WN 845; 67 O L 4266; 40 °P LR 740 

43 LW L (1938) MW -N 737. 


(8) 5 L 429; 86 Ind, Oas, 3923; A IR 1925 Lah « 
(9) 5 L 432 FN, ME KE 


the appeal on behalf of a large number 
of defendants who had ‘Dbtained a decree 
in the Court below and who ‘had a ccmmon 
interest ` in the subjéct-matier of- the 
appeal, During the pendency of the appeal 
one of the interested persons, who were 
represented by the persons appointed, had 
died and his personal heirs had not been 
brought on the record within time.’ It 
was held, dissenting from the view taken 
in the two cases in Wali: Muhammad v,- Bay- 
khurdar (8) and Rupchand v. Bunyad Ali 
(8) just cited, that, in snch cases after 
thè permission of tie Court. under O. I, 
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din (1) however this question was examin- 
ed at length and the Contrary View was 
taken. In that Case, afjer the institution 
of the appeal, permissién under O. I, r. 8 
had been granted to Some persons to defend 


- 


r. 8 had been given, the really effective 
party-respondents to the appeal were 
the persons appointed Dy the Court 


to defend the appeal and that 


the 


appeal does not abate -if one of the 
persons who are represented by the otzers, 
dies and his personal representatives are 


not brought on the record within time, 
on*.the only point in- 


After this decision 


volved in that case, an:-observation was 


made (at p. 208 of the ‘Teport) tothe effect 


at the 


“appeal would (however), abate dt. one of the per- 
SORE appointed to represent the’ othérs dies and his 


legal representatives are nof‘soimpleaded,” 


This observation was not necessary .for 
the decision of the point involved in the 
case and was clearly obiter, Nor was this 
particular question discussed at all. It was, 
indeed, a mere statement of the then pre- 


valling view of the law on a cognate mat» 
before the Bench. 


ter, which itself was not 


It is this obiter dictum . which the lower 
Oourt has followed in this case, After care- 
ful consideration of the Provisions of the 


Ocde, and having 
tions of the Privy 


regard to the observas 
Uouncil in the caseg 


cited above, we have no doubt that the 
obiter dictum does not lay down the law cor- 
rectly, As bas been shown above in cases 
under O, 1, r. Band under S. 92, the per- 
mission given: by the Court is Persona) to 


the nominees of the Court and does not 
devolve on their personal representatives. 
9 bower’ to represent the other persons 


Pointed aud is conferred on them eonomine - 


which, on the death. -of any one of them 


right of succession or otherwise, 
| Mr. Jagan Naih for the respondents 


“was 


- dogs not-devolve ‘on the Personal heirs by 


N 


Lah 


not able to urge any valid. argument to t 
contrary, He merely relied on certain obs: 
vations in Jagdam Ram v. Asrafi Ram ( 
cited above,.to. the effect that two differe 
kinds of cass fall under O. I, r, 8 and th 
there is a distinction batween them so far 
this matter is concerned. The two class 
of cases are: (1) those, in which the publ 
ora large part of the pablic, ure interest 
in the subject-matter of the dispute ar 
Some persons sue, or are sued, on beha 


. of this indeterminate body ; and (2) cases : 


which the persons interested are named - 
the record and only some of them ha 
been permitted to sue or defend the suit ; 
a matter of convenience. With great re 
pect we cannot find any justification for th 
distinction in -O, I, r, 8, or any other pr 
vision of the law. As has been explained | 
Udmi v, Hira (10), Afaal-un-nisa 
F'ayaz-ud-din (1) and Ram Dayal y. Mi 
hammad Raja Shah (11), ab p. 118, after a 
order under O. I, r. 8, has been passed, th 
only effective pariies to the suit or appel 
are the nominees of the Court, and Dot tr 
other persons interested even though the} 


. Rames are allowed to remain on the recor 


- 
~» 






Unless, of course, any of such persons app 
under suber. (2) of r. 8, this applicatio 
granted, when he becomes a “party.” M 
Jagan Nath was unable to suggest any va 
basis for this distinction and we have | 

hesitation in rejecting his argument, | 


After careful consideration, we hold tha 
the law has been correctly laid down in thi 
Madras and Calcutta rulings cited above 
and following them we hold that on th 
death of Ahmad it was not necessary fo 
the appellants to bring his personal heir 
on the record, and that the appeal did nb 
abate on tre plaintiffs’ failure to do si 
within 90 days from the date of his death 
The decision of the learned Senior Sub 
ordinate Judge on this point therefore mus 
be set aside. Inthis view of the case, it i 
Dot necessary to consider the contention o: 
the appellants that in the peculiar circum: 
stances of the case there was “sufficient 
cause” for their not applying for substitu: 
tion of the heirs of Ahmad within 90 days, 
especially whea the Pleader appointed ‘by 
Abmad was unaware that he had died on 
December 7, i¥36- and he coatiaued ° tc 
appear in Court for him till March 31, 1937. 
It may however be stated that the learn- 
ed Senior Subordinate Judge was clearly 


- (10) 1 L582; 60 Ind. Oas, 111; A I R 1920 Tah. 338, 
(11) 46 P R 3919 (118); 51 Ind. Oas. 437; AIR 1919 
278, eng | | 
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in errorin observing that the application 
subsequently filed by the appellants under 
O. XXII, r.9, was incompetent as it. could 
only be made “after the suit is declared to 
have abated.” It was conceded by Mr. 
Jagan Nath for the respondente that in 
cases governed by O. XXII, rr.3 and 4 a 
suit abates automatically, if no application 
to bring on the record the legal represen- 
tative of the deceased person is made with- 
in the time prescribed by law, and that no 
declaration to this effect is necessary. 


' The other ground given by the learned 
Judge for dismissing the suit is that Ghulam 
Rasul, Ghulam Hussain, Janu and Jiwan 
had been impleaded as defendants on March 
28, 1937, more than 6 years from the date 
on which the Revenue Officer had passed 
his order directing the plaintiffs to estab- 
lish their title in the Civil Court and theres 
fore the suit was barred by time against 
them, and the claim being one for declara. 
tion in respect of the alleged rights in the 


shamilat could not proceed in their absence: 


from the record. This argument is wholly 


unsound and Counsel bas not attempted to 


support it. These persons were not among 


those who had been appointed by the Court . 


to defend the suit under O. I, r,8, on be- 
half of-any of the five classes of persons 
mentioned above. Nor had they applied 
under -subrr, (2) of r.8, to be 
as defendants in their own name. They 
were therefore not “parties” to the suit in 
the real sense of the term and their absence 
from the record was wholly immaterial, 
Further, what appears to have happened is 
that their names had been mentioned in 
the list of persons interested which had 
been attached to the original plaint insti- 
tuted on January 6, 1931 but were omitted 
from the list A to E attached with the 
amended plaint presented on December 20, 
1936, the reason being that the lists of per- 
sons belonging to the various classes sup- 
plied by the patwari to the appellants, 
after remand, did not contain their names. 
This omission was brought to the notice of 
the Oourt not by these four persons, or 
any of them, but by Oounsel who repre- 
sented other parties,- 
that they had no objection to these pere 
sons being placed on the record. In these 
“Circumstances, the ‘addition of these per 
Beng to the array of parties was an unne» 
cessary and illegal superfluity,.which in no 
way affected the constitution of the suit. 
The fact that such persone are not parties 
to the suit inthe real. senss of the term 
has been discussed at a in Afzaleun- 
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“implended- 


‘ before, if offence. 


The plaintifs stated - 
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nissa v, Fayaz-ud-din '1) (pp, 193-201*) and 
also in two earlier ru:ings of this Gourt re- 
ported as kam Dayal v. Muhammad Raja 
Shah (11) and Udmi v. Hira (10), already 
cited, and the correctness of these rulings 
has not been impugned before us by the 
learned Oounsel for the respondents, 

For the foregoing reasons we accept Ree 
gular First Appeal No. 287 of 1937, set 
aside the judgment and decree of the Senior 
Subordinate Judge and remand the case to 
him for disposalin accordance with law. 
Tne plaintiffs will ask the Court for direc- 
tions as to whether any person should be 
appointed in place of Ahmad to represent 
the ttrniguzars or whether they are suff- 
ciently represented by Dittu (defendant 
No, 9), In the peculiar circumstances we 
leave the parties to bear their own costs of 
this appeal, Counsel have been directed 
to cause their. respective clients to appear 
before the Senior Subordinate Judge, 
Mianwali, on August 1, 1939, when a date 
for further proceedings will be given. In 
view of.our decision in Regular First 
Appeal No. 287 of 1937 the other appeal, 
Regular First Appeal No. 145 of 1939 must 
also be accepted, parties being left to bear 
their own costs. - : : 

8. Case remanded. 

*Pages of 13 L.—([Ha.) ; 


MADRAS HIGH COURT 
Oriminal Revision Oase No. 174 and 
Petition No. 168 of 1938 
© November’9, 1938 
<. _, Laksamana Rao, J. | 
In re KASIREDDI APPANNA AND OTHERS 
—PRTITIONBES ` 


Penal Code (Act XLV of 1860), s. 430—Prevent- 
ing person from opening sluice closed some _ days 





Preventing a person from opening a sluice which 
had been closed some days before the date of 
occurrence would not amount to an offencs under 


‘a. 430, I, P. O, - 


Or. R. O. and P. to revise the judgment of 
the Sub-Divisional Magis.rate, V iZlanagar 
ram, in Oriminal Appeal No: 31 of 1937, 

Mr. K. R. Vepa, for the Petitioners. 


Mr.. A. S. Sivakaminathan, for Publig Proa? 


secutor, forthe Crown. > . _ 
Order.—The case against the petitionérs 
was that’ they ‘prevented the complainant 


from opeaing a sluice which had been 


closed about a fortnight before the date of 
occurrsnce and as rightly conceded, this 


would not amount to an offence ‘under s. 430, | 


IP. O. The conviction of the petitioners 
under-s. 430, I. P. O., is therefore set aside 
and the finesif levied will be rəfunded, 
“NB. ~ Qonviċiion set aside, 


o 
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CALCUTTA HIGH COURT temporary straw huts is not entitled to protectio 
Appeal No. 1234 of 1937 under s. 160 (e). [p. 200, col. 4.) T 
pats a ed A. from the appellate decree of the Sub 

; DOLBY, Ve — Pabna, dated April 6, 1957. 

NARENDRA NATH DUTTA—Prarerys— 208% Pabna, dated Apri 6, 1947. >. 
APPELLANT l Messrs. Rajendra Bhusan Bakshteanc 
versus . + Ram Mohan Bhattacharjee, for the Appel 

ALANGA SUNDARI DASYA—Dgrenpanr lant. - 7 
—KBESPONDENT Messrs, Amaresh Chandra -Roy anc 


Bengal Tenancy Act (VIII of 1885), as, 148-A, 63, 
48-G (3), 160 (c)—S. 148-A (1), object and applicability 
—Sutt by sole landlord for entire amount of rent due 


` to htm—Former co-sharers having arrears of rent due 


-to them in respect of some 


years for which suit is 
brought—Maintainabtlity of eutt—Former co-sharer, 
tf hasrightof sale after he has parted with his 
interest as landlord —S.48-G (3), retrospective effect 
—Rights acquired before enactment of section, if 
curtatied—Dwelling house of straw huts, if entitled to 
protection under a. 160 (c). 


The object of se. l4c-A (1), Beng. Ten. Act, is 


` apparently (1) to ensure that a suitable opportunity 


-is afforded to all co-sharer landlords to recover against 


the holdiug any arrears of rent which may be due to 
them in respect of their shares, and (2) to secure the 
tenant against multiplicity of rent suits by his land- 
lords in respect of the same period, This section 
can have no application in the case of a former co- 


. sharer of the landlord who institutes a rent suit and 


` 


-holding. - - [p. 197;-col. 2;-p.-198, col,- 1.) 


such a person, .bas no right to be joined as a 
party to the suit if he has parted with his in- 
terest at the time when the suit is brought, If arrears 
of rent are due to him from the tenant his only 
remedy would beto recover thesame by instituting an 
ordinary money -Buit but he hasno remedy against the 

l£ there 1s only one landlord òf the holding at the 
date of the institution of thé suit there is nothing in 
the provisions of the’ béng. Ten. Act to prevent 
such landlord, from instituting a rent suit of which 
the decree will, be executable against the holding 
Providea he sues for the entire amount of rent 
actually due to him, even although certain former 


co-sharers may have arrears of rent due to them in. 


respect of some of the -years ‘for which the suit is 
brought. Sheikh Jarip vV, Kam Kumar De (3) and 
5 ind. Cas, 159 (4), distinguished. 39 Ind, Uas, 672 


(5), Felied on. [p. 198, cola, 1 & 2.) ; 


- The rightto bring the tenure or holding to.sale 
under £. to appertains exclusively to the landlord; and 
4 person to whom certain rents are due, and who 
obtains a decree therefor alter he has parted with 
the property in which the tenancy is situate, hag no 
such right. z3ina, Uae. 632 (1) and 137 Ind. Oss. 359 
(2), relied on, ip. 197, col, 2.) 


' The ordinary principle of cunstruction of statutes 
is to the efect that staiutes are construed as operating 
only in cages or on facts which come into existence 
aller the BLalutes Were passed unless a retrospective 
efiect be clearly intended and that no statute shall 
be construed to havea retrospective operation unless 
such a construction appeals very clearly in the terms 
01 the Act, or arises by necessary and distinct im- 


plication, ‘Che provisions of s. 43-04, Beng. Ten, Act, 
are suiliqeDtly clear to deprive an under-ratyat 
of protection under a. lÖL (dj, beng. Ten, Act, to 


which hemay have been entitled by virtue of bis 
status before that section became law. |p. 199, col. 


i. < . 

The dwelling houses which the Legislature intend- 
‘ed to protest under s. 160 (e) should beof a permanent 
character, A Gwelling house merely conaisting of 


ab the civil Court sale which was 


Ranajit Acharjee 
Respondent. 


Judgment.—The plaintiff is the appel 
lant in ihis case and in‘ the suit out o: 
which this appeal arises he sought tc 
recover possession on` declaration of hit 
title of certain land which was .claimec 
by the defendant to appertain to her under 
raiyati holding in which she had aecquirec 
occupancy rignts. It appears that thit 
under-retyatt holding was held under : 
man named Bepin Ohardra Paramanik 
against whom the landlord, Sobna Dutt, 


Choudhury, for the 


-instituted Rent Suit No, 402 of 193z for the 


recovery of arrears of rent, ‘The suit in 
question was -in respect of the years 183: 
to l3ss B.S. As regards the years 133: 
to 1337 B.S. Sobha Vutt was admitted); 
an eight anna landlord of Bepin Chandr: 
Paramanik’s holding. She acquired ihi 
remaining eight annas ‘interest on Janu 
ary 13, 1931 so that sue became a &Ix 
teen annas landlord tor the year lds 
B.S. She obtained adecice in Rent Suli 
No. 402 of 1932 andin execution of thi 
decree-she put the tenant's holding, tt 
sale. The plaintiff purchased this holding 
held. ‘ox 
May 17,1933. Tue såle was contrmed oj 
June 24,1433 and the plaintif cvbtaimec 
delivery of possession on October f, 1935 


He then issued a notice under 6. 167 
Beng. Len, Act, for the annulment | o 
incuInbrances, but tne defendant wa 


unwilling to vacate the land in sult on th 
ground that she had „acquired occupanc, 
righis therein and that mer interest in thi 
hoiding was consequently protected unde. 
s. 160 (d) Beng, ‘len, Act, She furthe 
claimed that her interest was protected a 
phe had a dwelling house on the land 
Tne plaintift thereupon instituted the sui 
Out of which this appeal arises and th 
main point urged by the defendant, , i 
addition to those which have already beel 
mentioned, was to the effect that the decre 
obtained by Sobha Dutt did not operat 
as a ient decree and that in those circum 
stances alithat passed: to the plaintif a 
the Civil Court sale on May 17, 193 
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was the right, title and interest of the 
former tendnt Bepin Ohandra Paramanik, 
The first Court held that Sobha Dutt’s 
decree operated asa rent decree and, with 
regard tothe respondent's contention that 
her interest was protected under s. 160, 
Beng, Ten. Act, the learned Munsif decided 
that she was not entitled to protecticn 
under 8.160 ʻe) of. ‘the Act but Was pro» 
tected under s, 160. (d), A remand was 
directed after an appeal to the learned 
Subordinate Judge and, after remand, it 
was held by the lower Appellate Court 
that Sobha Duitt’s decree did nct operate 
a8. & rent decree. It was further held 
that the respondent was not protected at 
all unders. 160, Beng. Ten. Act, but ag 
Sobha Dutt’s decree did not Operate asa 
Tent decree, the plaintiff was not entitled 
to recover khas possession of the respon- 
dent's holding. 


The main question 
connection with this 
not the decree obtained by Sobha Dutt in 
Rent Suit No. 402 of 1939 Operates as a 
rent.decree, 
& rent decree, 
Sale under s. 65 
follows that the 
takes it with power under s. 159 of the 
Act to annul incumbrances, Section 65, 
Beng. Ten. Act, is in the following terms: 

“Where a tenant ig a Permanent tenure-holder, 


& raiyat holding at fixed rates or an ocoupancy- 
ratyat, he shall not _be liable to ejectment 


for consideration in 


shall be a first charge 


In a case, in which the landlord ig not 
the sole landlord, but is a co-sharer with 
other persons, he can only institute a rent 
suit in accordance with the provisions of 
8. 148-A of the Act, the material portion 
of which for the purpose ofthis case is 
sub-s, (1) which provides that : 

“A co-sharer- landlord may institute a suit to 


entire tenure or holding.” 


The object of the above provision of the 
law 19 apparently (1) to ensure that a 
sulfable opportunity ig afforded to all co- 
sharer landlords to recover against the 
holding any arrears of rent which may be 
due to them in Tespect of their shares and 
(2) to. Secure the tenant against multi- 
plicity of rent suits by his landlords in 
Tespect of the same period, In this case 
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it ig argued that Sobha Dutt did not come 
ly With the provisions of s. 148A of the 
Act inasmuch as she did not make her 
co‘sharers parties tothe rent suit in reg- 
pect ofthe years 1335 to 1337 B. S. in 
which she was marely an eight anna 
co-sharer landlord of the holdiag. It must 
however be remembered that she became 
the sole landlord on January 13, 1931 and 
she, therefore, had no cosharers as 
regards this holding when she instituted 
Rent Suit No. 402 of 1932. Section 118-A, 
Beng. Ten. Act, merely requires a coe 
Sharer landlord who desires to institute a 
Tent suit to make all the .remaining coe 
Sharer landlords parties defendants to the 
suit, but in the case with which we are 
now dealing, Sobha Dutt was not a coe 
Sharer landlord but the sole landlord at the 
t'me when she instituted the rent suit and 
there were consequently no remaining 
co-sharer landlords whom she could have 
made parties to the suit in accordance 
with the provisions of s. 148-A, Beng. Ten. 
Act. Further in view of the principles 
laid down by the Judicial Committees of 
the Privy Couacil in Arthur Henry Forbes 
v. Bahadur Singh (1) Sobha Dutt'’s former 
co-sharers had no right to bring the holding 
to sale after toey had parted with their 
interest as landlords. In that ease their 
Lordships observed : 


“To acquire the right which the section gives, 
(that is s,65, Beng. Ter. Act), not only the person 
obtaining the decree must be the landlord at the 
time, but the person seeking to execute it by sale 
of the tenure must have the landlord's interest 
‘vested’ in him. Inother words, the right to bring 
the tenure or holding, as the case miy be, to 
sale exists so long as the relationship of landlord 
and tenant exists. It seems to their Lordships 
clear on an examination of the different sections 
bearing on the subject that the right to bring the 
tenure or holding to sale under s 65 appertains ex- 
clusively to the landlord; and that a person to 
whom certain rents are due, and who obtains 
a decree therefor after he has parted with the 
property in which the tenancy is situate, has no 
such right,” 

Their Lordships then continued ag fol- 


lows : | 

“The ex-landlord is an outsider, and whilst he 
can execute his decree against the debtor as a 
money decree, he bas mo remedy against the 
tenure itself. The learned Judges of the High 
Oourt seem to think that either from the nature of 
the debt being arrears of rent, or the decree being 
for arrears of rent, the tenure becomes ipso facto 
hypothecated soto speak for the debt ; and that 
consequently the person to whom the débt is due, 
although he has ceased tobethe landlord and ig 


1) 411 A $1; 23 Ind, Oda. €32;A I R 19414 P O111; 
41 0 936, 18 O W-N+2747; (1914) M W N 357; I5M'LT 
380; 12 A LJ 653: TM L J4 iL W 1059; 25 0 LJ 
434 (P O) , 
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to all intents and purposes, so far as other rights 
and obligations under the law are concerned, a 
totel stranger to the property with which those 
rights and obligations are inseparably connected, 
has the special remedy given to. the landlord to 
recover arrears attached to the tenure. This 
conception of the legal position seems to their 
Lordships untenable, for the charge created by 
s. 69 isclearly in favour of the landlord.” 


It was on the basis of the above men- 
tioned decision of the Judicial Committee 
in-Arthur Henry Forbes v. Bahadur Singh 
(1) that a Special Bench of this Ocurt 
decided in Krishnapada Chatterji v. 
Manadasundari Ghosh (2) that: 

“the principle of the statute is that only the 
landlord can bring the holding to sale and this in- 
volves that a sale held after his charge has 
ceased does not pass the holding as distinct 
es , the tenant's right, title and interest 

erein. 


As already pointed out, one of the main 
objectsof s. 148-A, Beng. Ten. Act, as far 
as the co-sharer landlords are concerned, 
is to afford them an opportunity to recover 
the rent due to them against the hold- 
ing, but it is clear that this section can 
have-no application in the case of a former 
co-sharer of the landlord who institutes 
arent suit and such a 
View, has no right to be joined asa party 
to the suit ‘if he hae parted with his 
interest at the time when the suit is 
brought. If arrears of rent are due to him 
from the tenant his only remedy would 
be to recover the same by instituting an 
ordinary money suit but he has no remedy 
against the holding. . = ` 


It is however argued on bebalf of the 
respondent on the authority of Sheikh 
Jarip v. Ram Kumar De (3) and that of 
Mafizuddin Sardar v. Ashutosh Chuckerbut- 
ty (4) that the decree obtained by Sobha 
Dutt can only be regarded as a money 
decree because she did .nct sue for the 


entire rent due from the tenants in respect - 


of the years 1335 to 1338 B.S. It is 
however clear that the principle . laid 
down in the above menticned cases would 
only apply in a case in which. all the 
Jandlords were suing for arrears of rent 
or one or more of them was suing in the 
presence of the others. If on the other 
hand, thereis only one landlord of the 
holding at the date of the institution of 
the-suit there is nothing-in the provisions 
of the Beng. Ten. Act to prevent such 


(2) 59 O 1802; 137 Ind, Oas. 359; A I R 1932 Oal, 321; 


a W N 518; 550 LJ 240; Ind. Rul. (1932) Cal. 


(3)3O0W NIM. , ° oe a 
ë uE” O W N 352; 5 Ind. Oas. 189; 11 OL J 
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landlord from. instituting a rent suit -of 
which the decree will be executable against: 
the holding provided he sues for the entire 
amount of rent actually due to him, even 
although certain former co-sharers~ may 
have arrears of rent due to them in reg- 
pect of some of the years for which the suit 
is brought. This was the principle which 
was adopted by the Patna High Court in 
Sarup Sahu v. Jagarnath Modi (5). That 
decision, itis true, had special reference 
tos. 158-B, Beng. Ten. Act, which has 
now been repealed, but the principles of 
the repealed section have been re-stated 
in s. 148-A of the presént Act. In view of 
the considerations ‘ mentioned above I 
am of opinion that the decree obtained by 


-Sobha Dutt in Rent Suit No. 402 of 1932 


operated as arent decree and could there- 
fore be executed against the holding. 

It is, however, urged on behalf of the 
Tespondent that even if it be held that the 
decree was a rent decree, her interest in the 
holding is a protected interest under 
s. 160 (d), Beng. Ten. Act, as the findings are 
to the effect that the respondent had acquir- 
ed under-raiyati occupancy rights in the 
holding by custom. Admittedly, under 
the law as it stood before s. 48-G was inserte 
ed in the Beng. Ten. Act in 1928 an occus» 
pancy right acquired by an under-ratyat 
by custom, would ordinarily be a protected 
interest under cl. (d), s. 160, Beng. Ten, Act, 
as held by Sir Gecrge Rankin, O. J. and 
Mr. O. O. Ghose, J. in Sonatan Dafadar vV.. 
Daulat Gazi (6). That decision related : to 
a -suit which had been .instituted before 
the enactment of the’ Beng. Ten. Amende 
ment Act of 1928 and it, therefore, follows ` 
that e. 48-9 of the Amended Act could have 
had no application to the facts of the 
case which their Lordships were consider-' 
ing, They therefore held on a considerae 
tion of certain cases which are discussed 
in the judgment that, under the law as it 
stood before the passage of the amended 
Act, an under-ratyat who had occupancy 
rights might be entitled to protection 
under s. 160 (d), Beng. Ten. Act. In the cage 
with which we are now dealing the position 
is different. The suit was instituted in 
1936 and the respondent’s right with re- 
gard tothe matter under discussion will be 
governed by the provision of s. 48-G, Beng. 
Ten, Act, Section 48-G (1) provides that : 


(5) 2PLJ 194; 39 Ind. Oas, 672; A I R 1917 Pat. 


(6) 38 OW N 400; 141 Ind. Cas. 702; A TR 1932 
re ‘571; 55 O L J 176; Ind. Rul. (1933) Cal, 
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Every under-raiyat who, immediately before the 
commencement of the Beng. Ten. (Amendment) Act, 
1928, had by custom a right of occupancy in any 
land, shall have a right of occupancy in that land.” 


-Olanse (2) states that “every under-ratyat 
who has a right of ocenpancy in his holding 
shall have, as regards his immediate land- 
lord, all the rights and liabilities of a raiyat 
with a right of occupancy” in the manner 
set forth in certain specified portions of the 
Beng. Ten. Act. Clause 3 of the.section is 
in the following terms : - 

“The interest of an under-ratyat who has a right 


of occupancy in his holding shall not be deemed to 
be a protected interest under cl. (d,s. 160." 


In this case it is argued thatthe respond~ 
ent had in fact acquired occupancy rigats 
by custom in the holding before the passing 
of the Beng. Ten. Amendment Act of 1928 
whereby s. 48-G was inserted in the pree 
sent Act. It is, therefore, contended that. 
inasmuch as she had acquired these occu- 
pancy rights before s, 4%°G was inserted in 
the Act, such rights cannot be curtailed 
with retrospective effect by the operation 
of aclauss suchas cl. (3), of s. 48 G. In 
support of this contention relianceis placed 
upon certain observations contained in the 
judgment of Viscount Haldane in Municipal 
Council of Sydney v. Margaret Alexandra 
Troy (7), to the effect that generally speak- 
ing astatute conferring or dealing with 
substantive rights has no retrospective 
operation. It is true that the ordi- 
nary principle of construction of sta- 
tutes is to the effect that statutes are cone 
strued as operating only in cases or on 
facts which come into existence after the 
Statutes were passed unleas a retrospective 
effect be clear'y intendedand that it isa 
fundamental rule of English Law that no 
statute shall be construed to have a retros- 
pective operation unless such a construc: 
tion appears very clearly in. the terms of 
the Act, or arises by necessary and distinct 
implication. The question, therefore, re» 
quires careful consideration as to whether 
or nct the provisions of s. 48-G, Beng. Ten. 
Act, are sufficiently clear to deprive an 
under-raiyat of protection under ~s. 160 (42), 
Beng, Ten, Act, to which he may have been 
entitled by virtue of his status before that 
section became law. 

- As regards cel (1) of the section it is quite 
clear that any under- raiyat who had acquire 
ed occupancy rights by custom before the 
passing ofthe Act should have such occu- 
pancy -rights in the land after the Act had 
come into operation but it is als» clear that 


(7) 47 O L J 284; 107 Ind. Cas, 455; A I R 1928 P O 
_ +128 (P 0). 
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the Legisiature intended that these occue 
panćy. rights should only be conferred upon 
an under-raiyat to the limited extent mene 
tioned in cl. (2). Incl. (3), it was expressly 
stated that the interest of an under-ratyat 
who had a right of occupancy would not be 
entitled to protection unders. 160 (d) of 
the Act. The use of the words “who basa . 
right” in ol. (3), appears to me to make 
the matter quite clear. The use ofthese 
words can only mean that the clause ree 
lated to under-raiyats who had rights of 
occupancy either at the time when the 
amended Act came into operation or had 
acquired such rights while the Act was in 
force and it is apparent that the Legisla- 
ture intended that, whatever the position 
of such under-raiyats might have been 
with regard to s. 160 (d), asit stood before 
the passing of the Act, the mere fact that 
they had occupancy rights in their holdings 
would not be sufficient to give them proe 
tection under s. 160 (d) of the Act after the 
insertion of s, 48-04, Beng. Ten. Act. I am, 
therefore, of opinion, that the occupancy 
rights which the respondent had scquired 
in the holding cannot be regarded as a pro» 
tected interest under s. 160 d), Beng, Ten. 
Act, In this connection it has been argued 
by the learned Advocate for the appellant, 
that in any event the respondent would 
not be entitled tothe benefit of s. 180 (d) 
of the Act in view of the provisions of 
s, 47-A, Beng. Ten. Amendment Act of 1938 
which isin the following terms : 

“The provisions ofthis Chapter shall apply to all 
under-raivate whether their tenancies were created 
before or after the commencement of the Beng. Ten. 
Amendment Act of 1928.” 

This argument finds some support from 
the principle to which Maxwell refers in 
his book on the Interpretation of Statutes 
to the effect that 

“if a statute is in its nature a declaratory Act, the 
argument that it must not be construed so as to tako 
away previous rights is not applicable.” 

In view, however, of my. decision with 
regard to the applicability of cl. (3) of 
s. 48-G of the Act it is unnecessary to decide 
this point which was raised on behalf of the 
appellant with regard to s. 47-A, Beng, Ten. 
Amendment Act, as inserted in the Act 
by the Beng. Ten. Amendment Act of 1938. 
Finally, itis argued on behalf of the reg? 
pondent that she is entitled to protection 
under s. 160 (e) of. the Act on account of the 
fact that she had a dwelling hcase on the 
holding. The findings on this point are to 
the effect that the dwelling house consists 
of some straw huts. In. my view, having 
regard to the use of the words “other per- 
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manent!’ in 8.160.(c) of the Act, there can 
be no doubt. that. the dwelling. houses which 
the. Legislature intended to protect under 
this section should be of a permanent 
character... The respondent's dwelling house 


| 


merely consisted of temporary.btraw huts 


which, in-my.opinion,: are not , entitled to. 


protection under s. 160 (e) of the, Act. In 
view of the considerations mentioned above 
this appeal must.be allowed and the plaint- 
iff's suit decreed. The parties will bear 
their own costs throughout, Leave to appeal 
under.s. 15, Letters Patent, is refused. 


‘Be Appeal allowed. 


MADRAS HIGH COURT 
‘Appeal No. 307 of 1938 
> “July 17, 1939 
i ’ WADSWORTH, J. 
MUGI SUBBAYYA-—APPALLANT. ` 


VETSUS 


RAVULACHERUVU THIPPA REDDI . 
A —RESPONDRENT 
‘Civil Procedure Code (Act V of 1908), s, 9—Juris- 
diction: of Civil Court, ouster of—Person not choosing 
remedy. provided by Madras .Co-operative Socteties Act 
to set aside sale—Remedy under Rules barred —Suit 
in Civil Court to set aside sale, is barred —Madras 
Co-operative Societies Act(VI of 1932), 3. 48—Suit to 
set aside sale filed nominally against liquidator but 
in fact against him representing society— Leave of 
Registrar, necessity of. . ] iu 
` Thè jurisdiction of the Civil Courts may be ousted 
by necessary implication when a special statutory 
machinery has been set up and the ouster need not be 
express. Where by statute powers have been given to 
any person for a public purpose, by which powers -an 
individual may receive injury, if the mode of redress- 
ing the Injury is, pointed out bythe statute, the 
ordinary -jurisdiction of the Civil Oourt is ousted. 
Where the statute creates a new“offence or gives'a 
new right‘and prescribes! a particular ' penalty ` or 
special remedy, no'êther remedy ‘can; inthe absence 
of a contrary intention, 'be resorted to. - The exclusion 
of the Civil Courts’ jurisdiction by ‘thé creation of a 
special machinery before aspecial tribunal need not 
be express but may be by necessary implication, 
Wherea quasi judicial machinery is} set up by the 
statute for: remedying injuries alleged to have been 
caused by the exercise-of powers ' conferred under the 
statute, ordinarily it will be implied that -the Civil 
Court's jurisdiction to:give the same remedy.will be 
ousted. Undér r. 22,” framed under thé Mad. Oo- 
operative Societies-Act the machinery which ‘is pres- 
cribed for setting aside a sale on grounds of irregu- 
larity, fraud, ete., is definitely. a machinery: of a 
jadi a ure een 
similar to those: by which the Courts are bound 
under O.::XXT, Civil P. O. - Wher j 
. not chosen that: remedy: he Aha He 


| cannot, when. his legal 
‘remedy is .barred try .to achieve the ‘eamerresult by 


instituting a suit in Civil Court requiring the Court 
to exercise a Jurisdiction which the kabuka. itgalf 
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does not, contemplate and which is inconsistent with, 


the scheme of the.Act. 
{Oase-law relied on.] 
Where a suit to set aside sale though nominally 
against the liquidator, is in fact against the liquida- 
tor as representing the society, the second portion of 


s. 48, Mad. Co-operative Societies Act will apply and’ 


the suit will not lie without the leave ` of the Regis- 
trar. 


Mr. Konda Kottayya, for the Appellant. 


Messrs. Ch, Raghava Rao, S. Rajaraman, 
S;-Kothandarama. Nainar and. Kasturi 
Seshagiri Rao, for the Respondent... 


Judgment.—This appeal arises cut, of & 
suit to set aside a sale held by: the Deputy 
Registrar of Co-operative Societies as liqui- 
dator of a Co-operative Oredit Society. The. 
grounds upon which the sale'was sought to, 
be set aside are substantially the failure of 


the selling officer: to follow strictly the proe: 


cedure laid down in the rules under the -Oo= 
operative Societies Act. The suit was dise. 
missed by the trial Court -on:-the grounds 
that the Civil Court has no jurisdiction: to 
entertain such a suit for: a remedy in res- 
pect of which a special machinery has been 
provided by the Act ; and also because: by, 
reason of s 48, Mad. Co-operative Societies 
Act whereunder the suit would not lie withy 
out the leave of the Registrar. The learned, 
District Judge- has-reversed the trial Court 
on both these grounds, holding that. the. 
jurisdiction.of -Civil Courts cannot be taken 
away unless it is expressly excluded by the 
statute in question and that- 8., 48 has;n0 
application because the bringing.of pro» 
perties to sale in execution of a decree or. 
an award is not part of the winding up -of 
the Society, It seems tome that the decis 
sion of the learned District Judge is de» 
monstrably wrong on both these grounds, 
In the first place the authorities which the 
learned District Judge quotes for the view 
that the jurisdiction of the Civil Oourt is 
not ousted unless it is ousted by the express 
terms of the statute propound precisely the 
contrary proposition:and the fact that juris- 
diction may be ousted by necessary. impli» 
cation seems to follow from the words. of 
g. 9, Civil P. C., which are to the effect that 
the Courts shall have jurisdiction to try 


all suits of a-civil nature except suits of 


which their cognizance is either expressly 
orimpliedly barred. All the cases to which 
I have been - referred: .recognize that: the 


jurisdiction of the Civil Oourts -may . be 
ousted hy necessary implication when -.a 
‘special statutory machinery has been 
“up and that the ouster need not ‘be express. 
As to the reason for not applying the bar - 


get 
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under 8. 48, the learned District Judge has 
overlooked the fact that though this suit has 
been filed ncminally against the liquidator, 
it.is in fact against the liquidator as repre- 
senting the society and such being the 
case, the second portion of s. 48, will apply 
and‘ the’ siit will not lie without the leave 
of the Registrar, 

This is sufficient to dispose of the appeal, 
but, as the more important question of the 
jurisdiction .of- the. Civil Courts has-been 
argued” at“ length, it is desirable that I 
should say a few words upon it. The facts 
are that thè- plaintiff borrowed money from 
the society and mortgaged properties as se- 
curity for the loan. When the society was in 
liquidation; the. liquidator, having got a 
decree against ‘the plaintiff, in execution 
of that decree through the agency of the co- 
Operative department.sold the properties to 
the present appellant, defendant No, 2 in 
the suit, on September 10, 1936. Under the 
_rules framed under the .Mad, Co-operative 
Societies Act a special procedure is pres- 
cribed whereby ‘a.person whose pfoperty 
has -been sold - can,-by taking action within: 
thirty days of the sale, establish before the 
Registrar his right to have the sale set 
aside on the. ground of irregularity, mis- 


take or fraud by: a. procedure almost iden= 


tical with that prescribed’ under O. XXI, 
Oivil P; ©. THe plaintiff took no such action 
but on March'12,:1937, that is .to- say, some 
five months “after his remedy under the 
statutory rules was: barred; he filed the 
present suit. The plaint is not drafted as 
if the plaintiff were merely seeking the com- 
mon law: remedy against a trespass by an 
unauthorized person upon property to which 
he was entitled... It is.drafted just as if 
the plaintiff hada right by statute to con- 
test in. the Civil Courts the regularity of 
the sale on the ground ‘that the statutory 
formalities had not been complied with: 
that is: to say, the plaintiff seeks to call in 
aid the Civil Courts to:-procure:a remedy 
which’ would ‘have been hopelessly barred 
if sought in the tribunal specially designate 
ed. by the statute for that purpose.” l 
The general principle is well established 
and has been ‘repeatedly laid down by the 
Courts that where by, statute powers have 
been given to: any person for a: public pure 
pose, by-which powers an individual- may 
receive injury, ifthe mode of redrèssing the 
injury is pointed out by- the statute, the 
ordinary jurisdiction of:-the Givi] Oourt is 
ousted, Another way'of putting ‘the same 
, propositionis that where'the statute creates 
a new offénce ‘or gives a new right and 
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prescribes a -particular pənalty or special 
remedy, no other.remedy ċan, in the absence 
of.a contrary intention, be rescrted to. 
And. itis well established that the exclu- 
sion of the Civil Courts’ jurisdiction by the 
creation of. a special machinery before a 
special. tribunal need, not be express but 
may-be:by-necessary-implication. The cases 
to which: I have -been referred are Rama- 
chandra V. Secretary of State 111, Nanda 
Bharathiswami v. Commissioners, Hindu Ree 
ligious Endowments Board (2), Bhai Shankar 
v. Municipal Corporation; . Bombay (3), 
Ramayya.v. Vedachala (4), Zamindar of 
Ettryapuram. v. Sankarappa Reddiar (5), 
Municipal. Board, Bareilly v. Abdul Aziz 
(6); Mohiddin Pichat v, Tinnvelly Mills Co. 
(7),,.Nataraja v. Municipal Council, Maya- 
varam (8), Deva Singh v. Fazal Dad (9) 
and the Full Bench decision of the Rangoon 
High. Ovurt under the Burma . Co-operative 
Societies..Act reported. in H. C. Dey v. 
Bangalee Young Men's Co-operative Credit 
Society, Ltd. (10). All these rulings follow 
well-known English cases,. the validity of 
which has never been doubted. On the 
other kand, Mr. Raghava Rao for the res- 
pondent quoting Varadachariar, J. in 
Kamaraja Pandiya v, Secretary of State (11), 
at p. 700; relies on the opposite proposition 
that where a person's liberty of property 
is interfered with under colour of statutory 
powers, he has acause of action which the 
Civil Courts ‘are bound to entertain unless 
a bar to such entertainment has been enact- 
ed expressly or at least by necessery im- 
plication. It is argued that thereis no exe 
press exclusion of the Civil Court's jurisdic- 
tion to decide on the validity of a sale by 
a Co-operative Registrar and that the abe 
sence from the rules under the Oe-opera- 
tive Societies Act of a provision similar to 
that found in O. XXI, r. 92 (3), is an indie 
cation that no such ouster of the Uiwil 


(1) 12 M 105, 

(2) 54 M #28; 133 Ind. Oas. 8; A I R 1931 Mad. 
574; 61M L J 117; 34 L W- 209: Ind. Ral. (1931) 
Mad. 696. 

(3) 31 B 604; 9 Bom. L R 417. 

(4) 14 M 441;1M L J 661(F B). Q 

(5) 27.M 483 (F `R). 

(6) A 1 R 1934 All: 795; 152 Ind. Oas. 792; (1934) A 
L J 739;7 R A 389.. 

2 AIR 1928 Mad. 571; 111 Ind. Oes. 225; (1928) M 
W N 442: 28 L W -932, 

(8) 36 M 120; 12 Ind. Cas. 311; 21 M-L 3 878: 10 M L 
T 219; (1911).2 M W N 233 i 
E A I R.1928 Lah. 562; 111 Ind. Oas. 508; 10 L 


(10) A I R 1938 Rang. 392; 178 Ind. Cas. 674; 11 R 
Rang. 259; 1938 R L R 50 (FB). ; 

(11) 69M LJ 695 (700); 163 Ind. Oas. 419; AIR 
1936 Mad, 269; 42 L W 931; 8R M ¥91. 
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Ocurt’s jurisdiction should be implied. It 
seems tome that tke last argument has 
very little force, for, we are not concerned 
here with power of the Courts to question 
che decision of the Registrar ona dispute 
regarding the validity of a sale. We are 
concerned rather with the alleged right of 
the debtor to ignore the machinery provid: 
ed by the Act and seek to question the sale 
in the Civil Courts by alleging statutory 
regularities at atime when the remedy 
provided by the Act would be time-barred. 
In the case just referred to, Varadachariar, 
J. does not question the validity of the pros 
Position that where a quasi judicial machi- 
nery is set up by the statute for remedying 
- Injuries alleged to have been caused by the 
exercise of powers: conferred under the 
Statute, ordinarily it will be implied that 
the Civil Ocurt’s jurisdiction to give the 
same remedy will be ousted. What the 
learned Judge does in the particular case is 
to distinguish between an executive machi- 
nery and a quasi judicial machinery?and to 
point out that the ouster of the Civil Court's 
jurisdiction will not be inferred merely- bes 
cause of the setting up of aright of appeal 
to a purely executive authority. Under 
r. 22, framed under the Co-operative Socie- 
ties Act the machinery which is -prescribed 
for setting aside a sale on grounds of irre- 
gularity, fraud, etc., is definitely a machi- 
nery of a judicial nature functioning under 
rules precisely similar to those by which the 
Gourts are bound under O. XXI, Civil P, C. 
and, apart’ from the fact that there is some 
curtailment of the rights of appeal presume 
ably with a view to economy and despatch 
of business, there is nothing in the proce- 
dure beforethe Registrar which can be re- 

garded as less judicial in its character than 
| the procedure before the District Munsif in 
contesting sales in execution. Quite clearly 
this is a casein which the plaintiff hes, 
with his eyes open, brought himeelf within 
the ambit of the special statute in order to 
enjoy the special facilities thereby created 
for borrowing money and has put himself and 
his property within the reach of the machi- 
pery created by that statute for the enforce- 
ment of the repayment of loans, If he has 
a grievance arising out of the way in which 
that machinery has worked, the remedy is 
the oneindicated by the rules under the 
statute. That remedy he has not chosen to 
adopt and the cannot, when his legal remedy 
is barred, try to achieve the same result by 
filing a suit in the Courts requiring the 
Courts to exercisé a*jurisdiction;.which the 
statute itself does not. contemplate ‘and 
E Lash saji Ah 2 
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which is inconsistent with the scheme of 
tte Act. In the result therefore I . allow the 
appeal, and dismiss the suit with- costs 
throughout. The costs in appeal will be 
payable by the respondent-plaintiff No. 1, 
One set only in appeal. Leave refused. 


N.2De i Appeal allowed, 


ES 
' 


SIND JUDICIAL COMMISSIONER'S 
COURT : 


Revision Application No, 103 of 1936 __ 
February 27, 1939 
Davis, J. O. AND Loso, J. 
COMMISSIONER or INCOME-TAX, 
BOMBAY PRESIDENCY, SIND ann 
. ADEN —APPLIoant? 
versus 
INDIAN RELIEF anp BENEFIT 
INSURANOKE Co., Ltp., KARAOHI— 

l ASSESSEB—OPPONANT . MP 

Income Tax Act (XI of 1922), 8. 59, Rules under, 
7.31, 88. 66 (2), 10— Whether on facts found society is, 
dividing society, is question of law — R. 31, applic- 
ability to dividing insurance society — Business of 
company held dividing society business — Case stated 
—Another question of law arising from case, if can 
be decided — Mutual society — Insurance company— 
Share-holders and policy-holders different enttites—: 
Part of policy money divided among subscribers— Whe- 
ther mutual insurance society. 

It is open to the High Court as a question of law 
to find whether on plain facts found by the Assistant 
Commissioner the Society is a dividing society within 
the meaning of r. 31 of the Income-tax Rules. This 
ie a matter of legal inference, and it is Just as much a 
question of law as to whether facts found by a Sub- 
ordinate Court door do not amount to adverse posses- 
sion. 186 Ind, Cas, 790 (2), relied on. 

The definition of dividing insurance business in 
the Rules of the Govt, of India refers to dividing 
society insurance business and it cannot be said that 
because the Govt. of Bombay in Rules made under 
Act V of 1912 have defined “dividing society” in 
similar terms for the purposes of that Act and a. 3, 
Life Assurance Companies Act, VI- of 1912, ex- 
cludes the application of its provisions to Provident 
Fund Societies under Act V of 1912, a life assurance 
company under Act VI of 1912 cannot be a dividing 
society and r. 31 of the Income-tax hules cannot 
apply tothe business of &a dividing (insurance) 
society : 

Held, that the business of the society fell within 
ue aa aaa of dividing society and r. 3l ap- 
plied. 

While it is for the Commissioner to state for deci- 
sion of the High Court questions of law, if from the 
case as stated by him another question of law 
arises the High Court is not precluded, from decid- 
ing it. 142 Ind. Oas. 437 (4), 149 Ind. Cas. 1204 (5) . 
and 175 Ind. Cas, 1 (6), relied on, 

Where there is no mutuality between the share- 
holders of the company, the assessee, and the policy- 


holders, but the share-holders and the policy- 
holders are two quite different entities, 
merely because part of the policy moneys 


is divided among the subscribers, itcannot be said- 


. with his opinion. 
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that the business of the company is no business at all 
Within the meaning ofs. 10, Income Tax Act, but is 
merely a mutual insurance society. The company is 
nota mutual society and the amount of the paid or 
unpaid capital, the value of the shares, the number of 
the share-holders, the limits or the particular source 
of the dividends do not matter, provided tbe divi- 
dends cume from the business of the society. Last 
v. London Assurance Corporation (7), applied. 


R. App. from the reference made by the 
Commissioner of Inc .mestax, Bombay 
Presidency, Sind and Aden. 


Mr. Partabrai D. Punwani, Advocate- 
General, for the Applicant. i 


Mr. Suganlal Hassanand, for the Op- 
ponent. 


Davis, J.C.—-This is a reference by the 
Income- tax Commissioner for Bombay and 
Sind under s. 66 (2), Income Tax Act, to 
this Court in its High Court jurisdiction for 
its decision on two questions of law arising 
in the case stated by learned Commissioner 
The assessee is the 
Indian Relief and Benefit Insurance Co., 
Ltd., and the year of assessment is 193536. 
The income returned by the assessee was 
Rs. 594, andthe premium income found 
by the Assistant Commissioner was 
Rs. 1,38,708, the net profit on this at 
15 per cent. was Rs, 20,805, while the final 
demand was Rs. 3,615-11-0. Two questions 
were referred by the learned Commissioner 
as follows: ` 

“(4) The firding of fact being that the assessee 
company is doing dividing society business, has 


the Income-tax Officer correctly held that r. 31 of the 
Income-tax Rules applied ? 

(tt) Whether the assessee can be ssid to be a 
mutual society and exempted under the principle 
laid down by the House of Lords in the case in Styles 
v. The New York Life Assurance Co, (1)?" 


So far as the first question is concerned, 
we have found in our judgment in Ref. 
No. 17 of 1937, Commissioner of Income- 
tax v. Central Popular Assurance Co. Ltd. 
(2) that itis open to usas a question of 
law to find whether on plain facts found 
by the Assistant Commissioner the Society 
is a dividing society within the meaning 
of r.3L ot the Indian Income-tax Rules. 
This is a matter of legal inference, and 
it is just as mucha question of law as to 
whether facts found by a Subordinate Court 
doordo not amount to adverse possession. 
The Income-tax case in In re G, I.M. 
Gregory & Co. (3) is a case in point where 
the Oalcutta High Court held that whether 

see 14A0 381; 2 Tax. Oas. 460; 59 LJQB 


(2) 186 Ind. Cas. 790; A I R 1939 Sind 293; (1939) 
Kar 779; 12 R S 208. 


(3) 41 O W. N-132; I LR (1937) 2 Cal, 7. 
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there was or was not a ‘succession’ to a 
business within the “meaning of s. 26, 
Income Tax Act, was a question of law. 
And while it is for the learned Commis- 
sioner to state for our decision questions 
of law, if from the case as stated by him 
another question of law arises, we are not 
precluded. wethink, from deciding it: see 
Commissioner of Income-taxr, Bihar and 
Orissa V, Kameshwar Singh of Darbhanga 
(4), Firm Khemchand Ramdas v. Come 
missioner of Income-tax, Bombay Presi- 
dency (5) and Commissioner of Income-tax. 
Bombay Presidency and Aden v. Khemchand 
Ramdas (6). But in truth the learned 
Commissioner has by implication raised 
and discussed and given his opinion on the 
question whether the assessee is a dividing 
society within the meaning ofr, 31 in the 
second question he has raised. In fact the 
two- questions raised by the case are go 
connected and. involved that they can be 
discuesed and decided together. 

There is, we think, no doubt that the 


"assessee is a dividing society within the 


meaning ofr,3l of the Income-tax Rules. 
This particular form of insurance business 
is actually specified as one of the objects 
of the Company in the Memorandum of 
Association. This is of course not con- 
clusive, but reference torr. 43, 44, 45 and 56 
of the Company Rules show quite clearly 
that the benefit payable is not a fixed 
sum but varies, itis true, within certain 
limits, but varies according to the con- 
tributions of subscribers and other mem- 
bers, Deductions are made from the total 
annual collection of subscriptions, for the 
Working Fund-5 percent, and for the 
Reserve Fund 25 per cent. It may be that 
it was in the final distribution of the 
Reserve Fund that the share-holders of the 
Company hoped to gettheir chief reward, 
but, be that as it may, it appears clear that 
the business of the society falls within tte 
definiticn of dividing society given either 
in the rulea published by the Govt. of India 
in their Notification of the Commerce 
Department, datcd May 3, 1930, under 


Oo 

(4) 11 T R494; 142 Ind, Oas. 437; A I R 1933 P O 108; 
60 I A 146; 12 Pat. 318; Ind. Rul. (1933) P © 77; (1933) 
M W N439:64 M L J 612;37L W 701,370 W N 
598; (1953) A LJ 527; 11 PJ. T 341; 35 Bom, L R 731; 
57 OL J 318(P O). 

(5) 28S L R 174; 149 Ind. Cas, 1204; A I R 1934 
Sind 46;6R S 255, ° 

(6) 32 S L R 549; 175 Ind, Cas, 1; A IR 1938 P O 
175; 65I A 236; 1938 O L k 291; 1938 A L R 436; 
10 R P O 303;4 B R 645; 42 OWN £73: 48 L W 47: 
19320 W N 621; 67 O L od 442; (1984 A L J 754; 
I L R (1938) Bom, 487; (1938) M W N 888; 40 Bom, L ° 
R 854; (1936) 2ML J 115 (P O} .- 
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Act: VI of 1912, which Act governs this com- 


pany: or in, the definition of “Dividing. 


Society’ to be found in T. Dutt’s Law and 
Practice of Life Assurance and Provident 
Insurance in India. The definition. in 
Dutt’s ‘Law -and- Practice of Life Assurance 


is as follows: 

“Dividing society ‘business’ means 
insurance; business under which the amount payable 
on the. policy money becoming due is not fixed but 
depends either partly or wholly on the résults of the 
division of any’:portion of the premium, -income or 
funds amongst :the policies which have become due 
for payment in proportion to the premium .received 
under each class in any specified period.” : 


The definition in the Rules of the Govt.. 
of, India made under. Act VI of 1912 is as. 


follows: 

“Dividing insurance business means any form of 
insurance business under which the policy money 
payable on the happening of the contingency insured 
against is not fixed but depends either partly. or 
wholly on the results of the division of any portion 
of thé premium income or funds among the policies 
which have become due for payment in proportion to 
the premium received under each class in any 
specified period.” 


Olearly, the definition in the Rules of the ` 


Govt. of India refers to dividing -society 
insurance business and we can attach no 
importsnce to the argument that: because 


the Govt. of Bombay in Rules made under. 


Act V. of 1912 have defined “dividing 
society” in similar terms for the purposes of 
that Act and s. 3, Life Assurance Companies 
Act, Act VI of 1912, excludes the application 
of its provisions to Provident Fund societies 
under Act V of 1912, a life sssurance com- 
pany under Act VI cf1912 cannot, be a 
dividing society andr. 31 of the Icome-tax 
Rules cannot apply to the business ofa 
dividing (insurance) society: such as. the 
business of the assessee. The Memorandum 
of Association and rules. of the company 


itself show.it to be a dividing insurance. 


society. We do not think there is force 
in the argument that merely because part 
cf the--policy moneys is divided among. the. 
subscribers,.the business of this company 
is no business at al) within the meaning of 
s. 10, Income Tax Act, but is merely a 
mutual insurance society within the ruling 
in Styles’ case (1). We think Lasts’ case 
(Last v. London Assurance Corporation) (7) 
and not Styles’ case (1) governs the case of 
the assessee. There is no mutuality bet- 
ween the share-holders of the company, the 
agsessee ang the policy-holders. The share- 
holders and the policy holders are two quite 
different entities. This is not a case where 


the policy-holders have appcinted their own. 
* (7) (1885) 10:4 ' O-438;- 2 “Tax; Cas, 100; 55-LJ Q B 


92°53 LT 634; 34 W R 233i) t: 
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` Board of Directors who act mere'y as the 
agents of the policyeholders who merely ` 


provident - 
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take out of their own fund money .they had 
put in, allowing a reasonable sum for 
working expenses and reserve, But we 
have here a company duly constituted and 


registered under the Companies Act invite . 


ing business which is the object of the 
company to carry on and which it isin 
their interest- to extend and enlarge and 
from which they hope to get dividends 
upon the capital the sharesholders have 
subscribed. It is true there is a subscribed 
capital of only Rs 3,:50 divided into 355 
shares of Rs. 10 each of which only Rs; 5 
has been paid up. But we do not think 
the amount of the paid or unpaid capital, 
the value of the shares, the number of the 
share-holders, the limits or the particular 
source of the dividends, matter, provided 
the-dividends come from the business of the 
society, We do not think it matters how 
much orin what way the company chooses 
to return to the policy-holders the premium 
income which is collected by the company. 
It is the premium income of the-company 
and assessable, we think, under r. 31 of 
the Income-tax Rules. l 


We answer the first question raised by. 


the Income-tax Conmissioner in the affir- 
mative and the second question in the 
negative accordingly. Order as to costs 
will be the same as in Ref, No. 17 of 1937. 

8, ` Answer accordingly. 
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MADRAS HIGH COURT l 
`- Appeal. No. 166 of 1938- ` 
August 2, 1339 
WADSWORTH, J, 
KANNAPPA MUDALI AND ANoTABR— 
APPELLANTS 
Versus 


VARADAOHARIAR— RESPONDENT 

Madras Co-operative Societies Act (VI of 1932), 
Rules under—R. 15 (7)— Registrar's award transferred 
to Civil Court for execution — Civil Court has juris- 
diction to recognize assignment under O. XXI, r. 16, 
Civil Procedure Code (Act V of 1808). : 

The power of the Civil Court is not merely to exe- 
cute the.decree as if the Registrar were a Oourt and 
as if the decree were merely a decree of the Registrar's 
Court transferred to it for execution: but it is a 
power to enforce the award, as if it werea final 
decree of the Court itself. That is to say, the execut- 
ing Court is for purposes of execution put in the 
same positionasa Court executing one of its own 
decrees.. Though the. Registrar may for certain pur- 
poses be a Oourt, he exercises no powers other than 
those which have -been granted to him: under .the 
Mad. Co-operative Societies Act and -the -rules framed 
under it. Nejther.the (Act.snorithe -rules.:under.the 
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Act contain any provision whereby the Registrar can 
‘permit an assignee of an award to apply to the 
Registrar for recognition of the assignment and for 
execution. 

The Oivil Court to which an award bya Registrar 
under the Mad. Co-operative Societies Act has been 
transmitted for execution has jurisdiction to recognize 
an assignment under O. XXI, r. 8, Civil P. C. Even if it 
were not competent, execution should not be stopped 
at the instance of the transferee from the judgment- 
debtors, where the assignment is recognized after due 
notice to the judgment-debftors and it is only after 
sale had been. ordered that a stranger purchaser 
comes forward to object tothe exercise of a jurisdic- 
tion to which no objection was taken atthe proper 
time. It cannot be said that the executing Court 
acts wholly without jurisdiction. 109 Ind. Oas. 417 
3), relied on, ; 

- A, against an order of the District Court, 
Chingléput, dated April 5, 1938. 


“Mr. S. Ramachandra Iyer, for the Appel- 
lants. 

Messrs. M. E, Rajagopalachariar and C. 
Krishnamachariar, for the Respondent. - 


Judgment.— This appeal raises the ques- 
tion of the jurisdiction of the Civil Court 
to which an award by a Registrar under 
the Mad. Oo-operative Societies Act has 
been transmitted for execution, to recognize 
an assignment under O, XXI, r. 16, Oivil 
P. ©. In a very recent case (O. M. B. A. 
No. 188 of 1936) I held that an assignee 
could appiy under O. XXI, r. 16 for exe- 
cution. But that decision was not based 
on any specific argument regarding the 
forum in which an application for assign- 
ment should be made in the first instance. 
The argument now put forward is that if 
there is aby power in the assignee to 
execute -an award under the Oo-operative 
Societies Act, the assignment must first be 
recognized by the Court which passed the 
decree, which is in effect not the Oivil 
Court but the Court of the Registrar of Co» 
operative Societies. The award.in the 
present case was in favour of a Oc- operative 
Bank and it was transferred to the Civil 
Court at the instance of the Bank and 
execution was taken cout by the Bank, 
While the execution petition was pending, 
there was aD assignment to the present 
respondent and the execution prcceedings 
instituied by the Bank were stopped and 
the assignee applied to the executing Court 
for recognition of his assignment and for 
execution. Notice of this application went 
to the judgment-debtors. There was no 
cbjection and the assignment was re» 
ecguized. Further notice was issued of the 
sale application and again there was no 
objection,- After the sale had been ordered 
-the present appellants, one of them claim- 
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ing to be a transferee from the judgment- 
debtors of the properties to be sold, applied 
to the Court by way of review to cancel 
the order recognizing the assignment in 
favour of the respondent. Both the Oourts 
below have held that the recognition of the 
assignment was within the powers of the 
Court : 

Section 51, Co-operative Societies Act, 
gives the Kegisirur power to deal with dise 
putes of members and persons cluiming 
under them either inter se or with the 
society or between the society and its 
servants t.uching the business of a regis- 
tered society. Rule 15 (7) of the rules 
framed under the Act prescribes three 
ways in which the decision or award of the 
Registrar in such a dispute can be enforced. 
One is by invoking the powers of the 
Registrar himself under r. 22 to execute 
the award. The second is by a requisition 
to the Collector or his deputy to recover 
the. amounts awusrded as if they were 
arrears of land revenue. The third with 
which we are now concerned, is by an 
application to the Oivil Court having 
jurisdiction over the subject-matter of tLe 
decision or award, which Oourt shall ene 
force the decision or award as if it were 
a final decree of the Conrt. I would point 
out that the power of the Oivil Court is 
not merely to execute the decree as if the 
Registrar were a Court and as if the 
decree were merely a decree of the Regis» 
trar’s Couit transferred to it fur execution: 


but it is,a power to enforce the award, 


as if it were a final decree of the Court 
itself. ‘That is to say, the executing Court 
is to my ‘mind for purposes of execution 
put in the same position as a Oourt exe- 
cuting One of its own decrees. 

If this view is correct, it disposes of the 
argument for the appellants. The appel- 
Jants’ contention is that the Registrar is a 
Ocurt, that an award comes within the 
definition in the rules of a “decree” and 
that since O. XXI, r. 16 authorizes the 
recognition of an assignment of a decree 
only by the Court which passes the decree 
and not by the Court to which it 4s 
transferred for execution, the power to 
recognize an assignment, if it exists at 
all, can Le exercised only by the Registrar, 
Now with reference to this argument it 
must be observed that though tte Registrar 
muy for certain purposes be a Court, he 


_exercises no powers other than those which 


have been granted to, him under the Act 
and the rules framed under it. Neither?’ 
the Act nor the rules under-the Act contain 
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any provision whereby the Registrar can 
permit. an assignee of an award to apply 
to the Registrar for recognition of the 
assignment and for execution. I am not 
called upon now to decide whether the 
Registrar would be acting legally or not 
if he permitted an assignee to execute an 
award by application to the Registrar. 
All I- would say is that there is no ex» 
press provision in the rules whereby the 
Registrar can perform the function, which 
a Civil Court can perform in respect of its 
own decrees, of recognizing an assignment, 
The machinery of the Act seems to contem- 
plate the treatment of an award in different 
ways for different purposes, It may be en- 
forced: by a purely- executive machinery 
- such as that constituted under the Revenue 
Recovery Act. It may be enforced by the 
semi-judicia] ‘machinery constituted by the 
Registrar under the rules under the Act, 
Or it may be made material for the purely 
judicial machinery: by its transfer for exe- 
cution to a Orvil Court, When once it is 
transferred to the Civil Court, it is trans- 
ferred subject to the proviso that it shall be 
executed as if it were a decree of that Court. 
It seems to me impossible to read into that 
provision a reservation thatfor purposes of 


assignment of the decree and for the recoge . 


nition of such assignment in execution, it 


shall be not the decree’ ‘of that Court but. 


the decree of the Registrar. l J 

There is very little authority on this 
subject. Oases under the old Co-operative 
- Societies Act have no direct bearing, for 

under the old rules the award of the 
Registrar of Co-operative Socities could 
. ‘be executed only by -a procedure. similar 
to that applicable to an award. of an 
ordinary arbitrator. Itis established that 
under the old Act: when an. award - was 
- transferred to the Civil Oourt for execution, 
that Civil Gourt had the necessary power to 
treat the decree as its own decree for pur- 
poses incidental to execution including the 
-granting of a certificate transferring. the 
decree toany Court for execution: vide 
Krishnaji Shridhar v. Mahadeo Sakharam 
?(L). There is authority for the view that 
the award of an arbitrator. when it has 
been - filed in Court and has become the 
decree of the Court can be assigned and 
the assignment can be recognized by the 
Court: m*which that award is filed: 
Gladstone Wyllie. & Co. v. Joosub Peer 


Mahomed & Co, (2}. It is contended for 
-. (1) 46 B 128;.64 Ind. Gas. 337; A I R 1922 Bom, 377; 
23 Bom. LR 909. . 

(2) AIR 1924 Gal, 117;77 Ind. Cas, 868; 27 O W N 
666, -~ es fsa ae an eur D “ : ` ae na 
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the appellants that the provision of r, 15, 
suber.8 is significant and that this rule 
contemplates that the person to be Te 
cognized as the decree-holder by the Civil 
Court must always be the person in whose 
favour the Registrar has granted an 
award and cannot be his assignee, for the 
Original holder of the award is given the 
power to apply tothe Court for the return 
of the award with a certificate of non- 
satisfaction. It seems to,me to be going 
too far to hold that because the person 
in whose favour an award has been 
passed may apply to the Court for its 
transfer back tothe Registrar, the Oourt 
has necessarily no power, to recognize an 
assignment. Ifthe Court has recognized 
such an assignment and inspite thereof 
the original holder of the award applies 
for its transfer back to the Registrar, the 
position is one with which the Oourt 
execuling the decree can deal by passing 
appropriate orders onthe application for 
a certificate under O. XXI, r. 6. : 

On a consideration of the contentions of 
both -sides-it seems to me clear that though 
the Registrar is a Court for certain limited 
purposes, when the award is transferred 
to the executing Oourt empowered : to 


-enforce it as ifit were a final decree -of 
ethe executing Court itself, in the absence 


of any explicit provision in the rules for 
of assignments by the 
Registrar, the natural inference is that the 
executing Court is competent to recognize 
it were “not 
competent, the present caseis to my mind 
not one-in which execution should be 
stopped -at the instance of the transferee 
from the judgment-debtors, for the assigne 


- ment was recognized after due notice ‘to 


the judgment-debtors and it was only after 
sale had been ordered that: a stranger 
purchaser comes forward to object tothe 
exercise of a jurisdiction to which no ob» 
jection wastaken at the proper time. It 


-8Seems to me to follow that if there was an 


irregularity (in my op:nion, there was none), 
it is nothing more than an irregularity 
and there is noerror of law apparent on 
the face of the- record which would 
justify the cancellation cf the recognition 
of the assignment in review. Nor can 
it be said-that the executing Court acts 
wholly without jurisdiction ; vide the deci- 
sion of the Privy Council in Jang Bahadur 


v. Bank of Upper India Ltd. (8). The 
. (3) 3 Luck 314; 109 Ind. Oas. 417; A IR 1928 PO 
162, 55 I A 227; 5 O W N 502; 320 WN790; 26 A LJ 


' 681; 48 O L J 23;28 L W 25; 30 Bom, L R 1373; 55 M° 


I: J 545; (1928) M W N 863 {P O). - 
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result therefore is 
diemissed with costs. 
refused. 


| ND, 


that the appeal 18 
Leave to appeal is 


Appeal dismissed, 


TT 


LAHORE HIGH COURT 
Execution First Appeal No, 280 of 1939 
i „January 2), 1940 
SKEMP, J. 
BISHEN SINGH AND ofarres—J UDGMENT: 
DEBTORS— APPELLANTS 
5 , Versus . 
JAISHI KAM—PLAINTIFF—DEOREB-HOLDBE 
— RESPONDENT ` 
Res judicata—Constructive—Applicability to execu- 
~ tion proceedings. 
The rule of constructive res judicata applies to exe- 
cution proceedings. 


Objections raised by the judgment-debtor to the | 


execution of the decree were heard and dismissed, 
The objection that execution “could not proceed 
because the deed of assignment in favour of decree- 
‘holder was not registered was not however taken at 
that time but was raised subsequently : 

Heid, that this point ought to have been taken in 
the previous objections and that not having been 
taken the judgment-debtor was barred from raising 
it by the rule of constructive rea judicata. 
Oas, 286 (1), 174 Ind. Cas. 965 12), 166 Ind. Oae. 391 
(2 and 186 Ind, Cas, 881 (8), relied on. 144 Ind. Oas, 
259 (3), explained. 186 Ind, Oas. 653 (4), distin- 
guished. 4 e 

Messrs. J. L. Kapur and Madan .Mohan 
Kapur, forthe Appellants. ` 

Mr. Amar Nath Grover, for the Respon- 
dent. 


Judgment.—The question in this appeal 
is how far the doctrine of constructive res 
judicata applies to execution proceedings. 
In 1928. Sri Balraj. a minor, obtained a 
decree for Rs, 6,647-12-0 and Rs. 805 costs 
against Katha singh and -Bishan Singh. 
_ Execution was taken out and during execu- 

tion proceedings a compromise was. made 
. between the next friend of the minor and 
the judgment-debtors whereby Rs.-2,u0vU 
were to be paidat ‘once and Rs 5,0L0 after 
Ja year. 
became surety for payment of Rs, 5,000 and 
effected a-charge on land belonging to him 
towards satisfaction of this undertaking. 
On September 21, 1932 the decree-holder, 
then a major, assigned his rights under 
the decree to Jaishi Kam by means of an 
unregistered insirument. 
plied for execution and on December ia, 
1935 the original decree-bclder having con- 
firmed the assignment in Court the Court 
. Substituted Jaishi Kam as decree-holder. A 
warrant of attachment for Katha Singh's 
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| cution, 


. ment of the 


155 Ind.- l 


Didar Singh, son of Bishan, Singh, - 


Jaishi Ram ape. 
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property was then issued, On February 
13, 1936 the judgment-debtors lodged an 
application under O. XXI, r. 2, Civil P.C. 
that they had paid Rs. 5,000 to Jaishi Ram 
in full satisfaction of the decree. The 


-heading of the application mentions Jaishi 
.Ram as the decree-holder. 


: in February 
1937 the Subordinate Judge found that this 
payment was not proved and an appeal to 
the High Court was rejected in July of the 


‘same year. 


Before the appeal was heard, on March 
30, 1937, Katha Singh, judgmenatedebtor;, 
made an application unders. 47, Civil P. C. 
in which he took several objections to exe- 
as follows: (l) the executing 
Court had no power to recognize assign- 
decree; (%) execution was 
barred by limitation; (3) the second friend 
for execution proceedings was not properly 
appointed ; (4) the execution was void and 
illegal because the warrant for attachment 
was not struck out outside the Oollector’s 
Court and (5) the application was void be- 
cause the value and income of the property 
had been wrongly given. 

, Bishan Singh, juigmenie debtor, on March 
4; 1937 madean application including (2), 


(3) and (4)“of these grounds, In August 


1937 the executing Judge dismissed these 
objections and his order is now final. In 
October 1937, the judgment-debtors tock 
the matter tothe Debt Oonciliation Board 
where it remained till November 1938, 
being returned’ on an application of the 
judgment: debtors that the Board had no 
jurisdiction to deal with the matter. On 
March 4, 1939, the judgment-debtors took 
the point that execution could not proceed 
because the deed of assignment to Jaisni 
Ram in 1939 was not registered, Tne 
learned executing Judge following Prabhu 
Dayal v. Dewat Ram (l) and. Nanek 
Chand Ramji Das v, Ibrahim (2), has held 
that this point ought to have been taken in 
the previous objeciions of March 1937 and 
that not having been taken the judgment- 
debtors are now barred from raising it by 
the rule of constructive res judicata. He 
‘dismissed the objections. 

The judgment-debtors have come here 
and their appeal has been argued by Mr. 
J. L. Kapur who, while admitting taat 
the Lahore High Court has in a series of 
rulings, held that tne rule of tonstructive 
res judicata applies,to execution proceedings, 


(1) A I R 1935 Lah. 200; 1)5 Ind. Oas. 286; 15 L 869; 
35 PLR 4297 RL G77. ae < o 
(2) A IR 1937 Lah. 772; 174Ind.,Oas. 965; 40 P L R 
38; 10 R L 646, . a : 1 
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argues. that this rule is not followed in Mahomed Abdullah (11), all lay down that principles 
other High Courts, notably in the Allahabad of constructive res judicata apply .in. execution -PTo- 


ceedings.” 
es nou i ban Be ire pe The facts of that case are, however, dis- 


_ tinguishable from the present {acts. Mr. 
oo x mee ng Ne A Jiwan Lal Kapur also contended that in 
p "aG Ganga Ram: Trust Society, Lahore v. most of the cases and ‘notably in Prabhu 


‘Mehta Sundar Lal (4), There is no doubt Dayal v. Dewat Ram~1), therë was a pre- 


vious application for execution on which it 
fhat the rule of constructive res judicata was beld thè objection -ought to have 


‘in executicn proceedings “does not apply been’ taken: whereas .-i 
n the present: ‘case 
a a grr ae aga sas ea; the application -for- execution is the bame 
asul v. Balkishen (5), a l “The 28 that -to which *thé--objections of March 
ruling, ~ supports “the appellants, ° 1937-:were taken, I-cannot see:that this 
learned Judges, however, who decided that circumstance ‘makes. any difference and in 
‘case expressly stated that the Fall Bench Nanak Chand Ramji Das v. Ibrahim (2), it 
ruling, Genda ae v. Hazari Lal (6), be would: appear that the:-application’. for‘exes 
mot apply to the circumstances before tin was the: same although the point 


‘them: ‘Ihe: principle has, however, always . 
was not'there raiséd:' For ‘the foregoing rea- 
“béen applied in the Lahore High Court : sons I dismiss. the. present -appéal „with 


iP ; ‘ae ‘No oa Bank bide A ane ona costs, Mr. Grover for the respondent requests 
a, ungab “National Ban 3 ee Dal, that as the.decree was granted nearly 12 
Shamsher ‘Singh (7). The fact that Dalip years:-ago, the: records ‘ma be. -sent imme» 
“Singh, J. though with some hesitation, diately to the lower Ootirt. nd 

“applied the principle in Kidar Nath v. Taj y. wer Oour 
F Khan 3) is ae a0 aruman, 8. ` Appeal dismissed. 

o stan by the: principle ‘consistently e 

acted on in this. Court. Ganga Ram L È 317; ER b 808. Lah; 919; ya na, Dan Ah, 38 P 
' Trust Society, Lahore v; Mehta Sundar Lal 

-(4),; may ‘be - ‘distinguished - on- the facts E MR 

Din Mohammad, J. held that the plea -not Co ——— 

Taised' $ the ` previous bak na ought : ; 

‘not to- have- been raised because it .was 
“inconsistent with pleas actually raised: He “Oivi „MADRAS HIGH COURT 1937 
“also pointed ‘out that- -subsequent-to the lVi saki etl oat men j 
previous application Aċt -IL of -193t--had Raps gies J. 

|| 


‘come into force which had: changed the | - 
- law applicable to the subject. For these V. F. Ri M. K. KRISHNAN OHET TEER 


reasons I am of-opinion that that case : BY AGgnT:‘RAMA AYYANGAR— 
was decided ‘on particular facts and that its pesos 


principle - does-not apply to the present 
case, ‘ Indeed, in “another case, Musharaf P. L, P. DEVARAYAN OAETTIAR— 


RasponpaNtT 
oe v Ake as Ali- Khan (8), Din Porina Tmien An (V of Dia 8 and 
x cir eke 4 54—Alienation by debtor under threat of legal pro- 
»“Raja‘of Ramnad v.-Velusamt Pasar (9), Ved. Koir ceedings—Dominant motive riot to prefer any cre ditor 
V. „Palkishen: Das (10), . and.. Umrao. Singh v. . —Alienation, if- can be challenged. 
(3) 15 L 209; 144 Ind, Oas. 259; AI R 1233 Lah, 3; So long as there is threat-of civil proceedings to 
Bi EOR tet Ind “Rul, (1933) Lah. 428, avoid which the debtor makes the alienation in 


i AUR 1940 Lah. 27; 186. Ind. Oas. 653; 12RL favour of one of the creditors and so long as his 

dominant motive`is not to fraudulently prefer a 

“a, A-I R 1937 Al, 446; 169 Ind. Cas. 997; (1937) A | particular -creditor the..validity of fhe- alienation 
Be 482; 1937 A L R613; 10 RA 92. cannot be-challenged. under ss, 53 :and 54, Prov. 
nas A 313; 160 Ind, Oas. 394; AI R 1936 All. . Insol. Act. . 176 Ind, Oas. 652 (1) and In re, Bird, 
i AL J 1189; 1936 AL R 148;.8 R A 599 ` py parte Hill (2), relied on, 91 Ind. Oas, 592 O 

4 ~ distinguished. : 


ù 


was, à ae 1936 Lah, 696; 166 Ind. Cas. 391; 38 PLR 
6,9RL O. R.P. to-revise the decree of the- Dis 
GAT R 1940 Lab. 7; 186 Ind. Oss, EMI 17 R L trict Court, Coimbatore, in O. M. A. No.- -162 


436 
(9) 33 0 £ J 218; 59 Ind. Cas. 580; A I R1921PO of.1936. 

23, 481 A45;19A L J 168; 40M L J197; 13 LW , - p 

290; (1921, M AY we 51; 25 O wW N 551; 23 Bom. LR 701; Mr. T. V. Ramiah, for the Petitioner. ; 

% 4 
(10) 14 L 409; 141 Ind, Oas. 577; AIR 1933,Lah,594; - Mr. a K.- Sundararanan, or the- Respon- 


3P LR -538;.Îng. Rul. (1933) Lah. 1 se dent. 
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Order.—This is a petition to revise the 
crder of the léarned District Judge of 
Coimbatore ‘allowing an appeal in the follow- 
ing circumstances: The Official Recéiver of 
_Ooimbatore applied before the learned Sub- 

ordinate Judge of Ooimbatore under ss. 53 
and 04, Prov, Insol. Act, to annul, on 
the ground of fraudulent preference, a 
mortgage deed executed by a person whose 
estate was, after his death, adjudicated in- 
solvent. The mortgage deed was executed 
on July 7, 1931 in favour of the petitioner 
here wh> was the respondent in the Oourt 
of the Subordinate Judge. The petition to 
have the mortgagor adjudicated insolvent 
was presented on September 9, 1931. Sub- 
sequently, the mortgagor died, and after 
‘his death, the adjudication took place after 
his sons were brought on record to represent 
his estate. Ths learned Subordinate Judge 
held on the evidence before him that no 
case of fraudulent preference was made out 
and that the morigage was executed as a 
result of pressure which the mortgagee who 
‘was a bona fide creditor ofthe insolvent 
-brought to bear on him. To the mortgage 
the minor sons of the insolvent were also 
parties and the point was raised before the 
learned Subordinate Judge that even if it 
‘be found that there was fraudulent prefere 
ence, the mortgage must be held to be 
binding on the shares of the minor sons of 
the insolvent. Since the Subordinate Judge 
found that there was no fraudulent perfer- 
ence, he states in his judgment that it is 
-unnecessary to consider the second point 
that was: pressed before him on behalf of the 
‘mortgagee. : 

As already stated, the proceedings before 
the Subordinate Judge were started by the 
Official Receiver of Coimbatore. From the 
decision of the Subordinale Judge an appeal 
‘was preferred to the District Court of 
Ooimbatore. This was done not by tke 
Official Receiver but by one of the creditors 
of the insolvent who it is conceded was 
entitled to do so. The learned District Judge 
‘has allowed the appeal holding that all the 
Circumstances point to the fact that the ine 

. solvent, while unable to pay his debts, had 
: with a fraudulent motive given preference 
-to. one of his creditors by executing the 
‘mortgage deed. This finding of the learned 
District Judge is attacked in revision. 

The learned Advocate for the mortgagee 
petitioner argues that the lower Appellate 
Court does not seem to have applied its 
mind at alltoone of the most important 
documents relied upon by the petitioner in 

“both the Courts below in support of the con- 
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tention that there was pressure exercised by 
the creditor in whose favour the morigage 
deed was executed. This document is 
Ex, 5 which would show that the mortgagee 
was pressing the mortgagor for payment of 
the debts which both the lower Courts have 
found were lawfully due to him and were 
in addition old debts due to him by the 
mortgagor. This letter which bears date 
June 18, 1931 shows also that the creditor 
was threatening to file a suit. In this 
letter the mortgagor therefore appeals to the 
creditor not tosue him. He says that he is 


_ prepared either to sell or mortgage his 


lands and points out that even after money 
is expended in filing a suit and obtaining a 
decrees against him the creditor can unltie 
mately proceed only against these proper- 
ties. He points out further that when he is 
willing to give these properties as security 
there is noneed for the creditor to resort 
to litigation. The genuineness of this letter 
was not questioned before the lower Courts. 

The learned Subordinate Judge relied 
upon this letter and the oral evidence 
adduced before him, There is the evidence 
of the Official Keceiver’s own witness P. 
W. No. 3 who was a gumastah employed in 
the mortgagee's shop on the date the mort- 
gage was executed but whose services were 
dispensed with subsequently. On the date 
on which the witness was examined before 
the Subordinate Judge he was not in the 
service of the mortgagee. His evidence 18 
that he had attested the mortgage deed 
Ex, [, that the mortgagee had made a de- 
mand and that the debtor had said that he 
would execute amortgage. The witness 
said at first in examination-in-chief that 
“no pressure was brougat to bear on the 
debtor.” In cross-examination he states 
that bis master's firm was making demands 
for payment and that it was after tnat that 
the mortgage deed was executed. He also 
admits that the creditor was threatening 
to sue the debtor. A day prior tothe exes 
cution of the mortgage deed a varthamanam 
letter was passed oy the debtor to the credi- 
tor in which tae former asked for a month's 
time to pay of the debt. In spite of that, 
he was-made to.execute the morigage oa 
the following day. The respondent's firat 
witness has given an explanation for this 


'expeditious passing of the security and this 


has been accepted by the learned Subore 
dinate Judge. It was that the witness who 


was one of the persons responsible for 


obtaining the . mortgage deed was afraid 
might object 


to a month’s time being given to the d .bior 
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to pay his debts and therefore a day after 
the varthamanam ‘letter was passed, the 
mortgage deed was taken from the debtor. 
It may be mentioned here thatit was ‘a 
second mortgage. The law on the subject of 
fraudulent preference is summarised in 
Mul]lah’s Law of Insolvency at pp. 443 and 
448, Regarding the test to be applied this 
is what the learned Author says: 

“In order to avoid a transaction as fraudulent 
preference it is not sufficient that the creditor was 
preferred ; it is essential that the transfer or pay- 
ment was made with a view to give preference to 
that creditor over the other creditors, The view to 
prefer. must have been the dominant or substan- 


tial view; it is not necessary that it should have 
been the sole view.” l | 

Again at.p. 448 occur the following sen- 
tences : 

“The transfer or payment made under a threat of 
legal proceedings whether civil or criminal, does 
not amount to a fraudulent preference, even 
though there is no immediate power of rendering 
the threat available by taking legal steps. Similarly 
a transfer or payment made under an apprehension 
of legal proceedings even- though there has been rio 
threat, demand or pressure from the creditor, does 
not amount to a fraudulent preference.” 


The case repurted in. Ranga Reddy V. 
Official Receiver, Anantapur (1), is strongly 
relied on by the petitioner's learned 
Advocate in support of his contentions. That 
was a Case in which the debtor had execute 
ed asale deed in favour-of his nephew and 
son-in-law who was one of his creditors. At 
the trial, the vendee even stated in crosse 
examination that as he was. the debtor's 
son-in law the debtor wanted to pay him 
first; In spite of these circumstances it 
was held, applying the test laid down by 
Bowen, L. J. in the case reported in In re 
Bird, Ex parte Hill (2), that the debtor had 
no idea of giving preference to the cré- 
ditor, that such an idea was not the operative 
effectual view and that consequently there 
was no fraudulent preference of the cre- 
ditor.. The learned Advocate for the rege 
pondent contends that in this decision the 
debtor had already committed a criminal 
Offence and that it was to avoid the cone 
sequences that he executed the sale deed 
in question, but whether the proceedings 
threatened were civil or. criminal will not 
according to the decision make any 
difference. Bolong as there was threat of 
Civil proceedings to avoid which the debtor 
has made the alienation and so long as his 
dominant motive was not to fraudulently 
prefer a ‘particular creditor the validity of 


(1) (1937) 2 M L J 868; 176 Ind. Cas, 652; AI R 
1938-Mad.-177; 46 L:W 895; (1937) M W N1219; 11 R 


M 147. . 
(2) (1883) 23 Ch. D 695;52,L J O < T 
278; DWR 1776, t | h. 903; 49 L 
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the alienation cannot be challenged under ; 
ss; 53 and ‘54, Prov, Insol. Act. The case-; 
reported ia Arunachalam Chettiar -V35 
Official Receiver, Tanjore (3). which isv 
relied on by the learned Advocate for the;: 
respondent seems to have no application ‘toz, 
the present case, As contended.by the 
learned Advocate for the petitioner the ques” 
tion whether there was fraudulent prefer--: 
ence or not is mainly a question of fact and- 
it will depend upon the circumstances of: | 
each case. In Arunachalam Chettiar V,. 
Official Receiver, Tanjore (3) it was found.. 


_ by the learned Judges that one of the morte. 


gage deeds executed by the debtor was uns 
doubtedly a fraudulent transaction and that, 
it was impossible in deciding the question .. 
of the debtor’s motive in respect of another: ' 
morigage executed at or about the same ` 
time totreat the two transactions as abaoe. 
lutely distinct and separate from each, 
other, There was a distinct finding in-that 
case that the facts disclosed that at ‘the - 
time the alienation was made by the insol-: 
vents they were in desperate circumstances; 
and were trying to part with their assets; 
recklessly and desperately not caring what- 
the consequence might be. ls aire 
In.the present case.on the evidence placed. 
before him, the. learned. Subordinate. Judge, 
had: arrived at the conclusion that the domi-. 
nant motive of the debtor when he executed . 
the mortgage was not to prefer the mortgagee- 
to his other creditors but thatthe debtor: 
was compelled to execute the mortgage deed; 
under a-threat of legal. proceedings whichs 
would. have led to costs being incurred by; 
the debtor. The existence of the debt wasa 
not disputed. Even the learned District: 
Judge states in his judgment that the cons, 
sideration for the mortgage was not assailed 
before him, It seems to me in these circum= 
stances that there was no warrant for the 
District Judge interfering with the finding 
of fact arrived at by the learned Subordi- 
nate Judge that .in this case there was no 
fraudulent preference. The learned District 
Judge seems.to have fallen into an error 
because he does not seem to have applied 
his mind to.Ex, 5, the genuineness of which 


‘was not attacked at any stage and which 


shows unmistakably that the creditor was 
pressing for payment and was threatening 
to file asuit against the debtor shortly-be- 
fore the execution of the mortgage deed.’ 
One of the reasons that induced the learned 
District Judge to hold that there was no 
pressure or threat of legal proceedings seems 
- (3) 49 M LJ 562; 91 Ind, Oas, 522; A IR199¢ 
Mad. 1069; 22 L W 134;(1925) M W N 561. p 


-^ 
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to.-he what ig stated in para, 6 of his 
judgment namely that the creditor did not 
even send a registered notice to the insol: 
vent threatening him with a suit. The cone 
clusion is irresistible that had the learned 
Judge looked at Ex, 5 he would certainly 

ave been satisfied that the creditor was 
threatening to sue the debtor and the debtor 
was appealing fervently to the creditor not 
to resort to litigation. In these. circum: 
stances I am satisfied that the view taken 
by the learned Subordinate J udge is correct 
and that there was no valid reason for 
Setting aside his decision. 

“Another defect in the learned District 
Judge’s judgment is brought to my notice 
and that is that he has failed to deal with 
the sécond point that was raised before the 
learned Subordinate Judge, namely, that 
even though the mortgage is found to be 
fraudulent within the meaning of ss. 53 
and 54, Prov, Insol. Act, in respect of the 
insolvent’s interest jin the property yet the 
transaciion must be held to he binding on 
the-shares of the minor sons of the insolvent 
on whose. behalf also he had executed the 
mortgage. This is a serious omission, but 
in view.of the finding that I have recorded 
about.the nature of the alienatin it is not 
necessary. to say anything more about it; 
nor. is: it necessary now to consider the 
question of the validity of the mortgage in 
respect of the shares of the _ins»lvent's 
song, since the finding of the learned Bub- 
ordinate Judge is upheld here. I therefore 
Bet aside the decision of the learned Dis. 
.trict-Judge and restore that of the learned 
Subordinate Judge.. The peittioner shall 

ave his costs both Lere and in the lower 
. Appellate Court. 


IN "D. Petition allowed. 
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S ALLSOP, J. 

= RAGHUBAR DAYAL—Dspanpant— 

z APPELLANT 

oe VETSUS 

2o KALLU -— PLAINTIFPE — RESPONDENT 
‘Malicious prosecution — Complainant expressing 

suspicion to Police and without taking any active 


interest leaving the matter to their investigation, ig 
not liable for damages—Tort, 

Ina suit for damages for malicious prosecution, 
the question is whether the defendant is substantially 
responsible for the prosecution of the plaintiff and 
- whether he has or has not acted ip good faith. Where 

the complainant expressed merely a suspicion tothe 
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Police, and did not positively say that the two persons 
whom he suspected were guilty and left the matter 
to the investigation of the Police and thereis nothing 
to show that he thereafter took any unduly active 
part against the plaintiff he is not liable for damages. 
relied on, 95Ind, 
Cas, 329 (2), explained, 
Mr. B.S, Darbari, for the Appellant. 


Mr, E. V. David, for the Respondent, 
Judgment.—This second appeal arises 


out of a suit for malicious prosecution. 
The defendant-appellant, Raghubar Daya’, 


- has a cousin Prabhu Dayal. Prabhu Dayal's 


wife by a previous marriage had a son 
Raja Ram and Raja Ram was married to 
the daughter- of the plaintiff-respondent, 
Kallu. Raghubar Dayal was the victim 
of a theft of some ornaments from a box, 
He went tothe Police Station and made a 
report of the theft stating at the same time 
that he suspected Raja Ram and the 
plaintiff Kallu. He gave as his reason 
that Raja Ram, owing to the relationship, 
had been in the habit of visiting his house 
and had often seen the women of the 
family taking clothes and ornaments out 
of the box, that Kaja Ram had disappeared 
and that another person had told him 
that he had seen Raja Ram going off with 
a bundle. “As for Kallu he said that Kallu 
had also been in the town on a Visit and 
he had disappeared at the same time as 
Raja Ram. The Police made an investiga- 
tion on the basis of this report and they 
found the stolen ornaments in the house of 
Kallu. They prosecuted Raja Ram and 
Kallu and the two men were convicted by 
the trial Courty Kallu was however acquit- 
ted on appeal. He then instituted the suit 
for malicious prosecution which is now 
before me. The Courts below have found 
that there had been'a dispute between 
Kallu and Prabhu Dayal because Kalu 
had refused to allow his daughter to join 


. her husband, Raja Ram, on the allegation 


that Prabhu Dayal had unjustifiably 
detained his daughter's. ornaments, They 
have also found that Kallu who lives in 
Delhi, was suffering from an injured leg 
at about the time when the offence was 
committed and that he. could not have 
been in Fatehgarh where the defendant 
lives. They have therefore concluded that 
Raghubar Dayal's statement to the Police 
was false in 30 far as it suggested a suspi- 
cion against Kallu and have given Kallu 
a decree for damages. At first sight toe 
findings may seem to bb. findings of fact 
which are binding upon this Qourt, buf in 
my judgment, they are vitiated by au ine 
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accurate view of the law which the Courts 
below have taken. Learned Counsel for 
the appellant argued that a person who 
makes areportto the Pclice is not liable 
for damages even if the report is mide 
withou; reasonable and probable cause and 
is malicious unless it can be shown that 
he has taken an active part in the prosecu- 
tion of the plaintiff. He has referred to the 
casein Gaya Prasad v. Bhagat Singh (1) 
Learned Oounsel for the respondent has 
on the other hand, referred to the case in 
Balbhaddar v, Badri Shah (2). 
referred particularly to the passage in the 
judgment which is in the following terms: 
_ “In any country where, as in India, prosecution 
is not private, an action fcr malicious prosecution 
in the most literal sense of the word could not be 
raised against any private individual. But giving 
information to the authorities which naturally 
leads to prosecution is just the same thing. And if 
that is done and trouble caused, an action will lie.” 

_ The remarks made in this passage must, 
‘of course, be read in connection with the 
circumstances of the particular case. The 
case” before their Lordships was one in 
‘which a prosecution had been based on 
two confessions which were alleged to have 
‘been procured and fabricated by the 
défendants. Their Lordships in- these 
circumstances laid it down that it was no 
defence if the facts were proved, that the 
‘defendants had not themselves made any 
statements on which the prosecution was 
based or had not themselves technically 
. launched the prosecution in a Court of Law. 
There ig no reason for supposing that tneir 
Lordships intended to modify the law 
which was laid down in the earlier case 
in Gaya Prasad v. Bhagat Singh (1). In 
that case the:r Lordships referred to a 
passage in a judgement of the Madras 
High Oourt in Narasinga Row v. Muthaya 
‘Pillai (3) which was in the following 
terms: 

“The only person who can be sued in an action 
- for malicious prosecution is the person who prose- 
cutes. In this case, though defendant No. 1 may have 
instituted criminal proceedings before the Police 
he certainly did not prosecute the plaintiff. He 
‘ merely gave information to the Police, and the 
Police, after investigation, appear to have thought 
fit to prosecute the plaintiff. The defendant is not 


responsible for their act, and no action lies against 
him for malicious prosecution,” 


Their Lordships said that the principle 
laid down was sound enough if properly 
understood, but was not of universal 
K 30 A 525; 35 I A 189; 11 O C :371,5A LJ 665 


(P 0). 

(2)AIR 1926 P O 46; 95 Ind. Oas, 329; 1 Luck 215; 
29 O O 163; 24A L°J 453; 30 WN 499430 L J 
521; 26 Bom, L R 921; (1926) M W N 482;51ML J 
42; 30 0O W N 866;7 PL T591 (PO. 

(3; 26 M 362; 12 M LJ 389, 


He has. 
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application. They said: 

“Tn India the Police have special powers in regard 
to the investigation of criminal charages, and it 
depends very much on the result of their investi- 
gation whether or not further proceedings are 
taken against the person accused. If therefore a 
complainant does not go beyond giving what. he 
believes to be correct information to the Police, 
andthe Police without further interference on his 
part (except giving such honest assistance as they 
may require), think fit to prosecute, it would be 
improper to make him responsible in damages for 
the failure of the prosecution. But if the charge is 
false to the knowledge of the complainant, if he 
mislead the Police by bringing suborned witnesses 
to support it, if he influences the Police to assist 
him in sending an innocent man for trial before 
Magistrate it would be equally improper to allow 
him to escape liability because the prosecution has 
not, technically, been conducted by him.” 


It is obvious from these remarks that 
the question is whether the defendant 
is substantially responsible for the prose- 
cution of the plaintiff and whether he has 
or has not acted in good faith, Inthe case 
before me Raghubar Dayal, expressed 
merely a suspicion to the Police. He did 
not positively say that the two persons 
whom he suspected were guilty. He left 
the matter to the investigation of the Police. 


, There-is nothing to show that he thereafter 


took any unduly active part against the 


_plaintift. 'The question then arises.whether 
‘he acted in good iaith when he-made the 


statement which was recorded in the report 
at the Police Station. The Oourts below 
have made an assumption that ıt could not 
have been so. They say that the circum. 
stances are such that they believe: the 
evidence that Kallu was not at Fatehgarh 
and as far as that goes their unding is 
one of fact and is doubtless binding upon 
nis Uourt, but it 18 to be noticed that 
there is no positive evidence that the appele 
lant did not get the information from 
Prabhu Dayal that Kallu had been in 
Fatehgarh or that he knew that the in- 
tormation, if given, was false. The Oourts 
have made an inference from the circum- 
stance and they were not entitled to do s0 
unless the circumstances were such that 
they were not consistent with any other 
finding. -Tne appellant stated in the wite 
ness box that Prabhu Dayal bad told him 
that Kailu had been in Fatehgran just 
before the- theft was committed and that 
he had disappeared at the same time as 
Raja Kam. Prabhu Dayal supported the 
appellant. There. was no evidence to Con 
tradict them. Jf the Oourts intendec 
‘mereity to hold that they were not quite 
sutistied that this evidence was necessarily 
irue, then their finding was not sufficien 
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to justify a decree against the defendant 
because it remained doubtful whether the 
defendant had or had not acted in good 
faitb. On the other hand, if they intended 
to hold that the statements made by the 
appellant and Prabhu Dayal were positi- 
vely false, their finding was a deduction 
from circumstances which was not justi- 
fied. The reasons they gave why they 
did not believe that the appellant could 
baye thought that Prabhu Dayal's state- 
ment was true were that Prabhu Dayal 
had quarrelled with Kallu in the manner 
I have already described and that Kallu 
would be unlikely to go and stay in Fateh- 
garh with his father-in-law. It seems to 
me quite consistent with the circumstances, 
even if there had been a quarrel between 
Kallu and Prabhu Dayal, that Kallu might 
go to Fatehgarh and stay with Prabhu 
Dayal in order to settle the dispute. It is 
not impossible that Kallu might have gone 
to stay with Prabhu Dayal. It may be, as 
the learned Judge says that a father-in- 
law would not usually accept hospitality 
from his son-in-law’s family, but I do not 
suppose the rule is absolutely universal 
‘and inthis particular case, Prabhu Dayal 
was no real relation of Raja Ram’s. Raja 
Ram wasmerely the'son of a woman who 
was living with Prabhu Dayal as his wife, 
The Courts below may have been justified 
in their conclusion that Kallu did not go 
to Fatehgarh or that it was improbable 
that he should have been there, but they 
could not legally pass a decree for damages 
against the appellant unless they could 
hold positively that the appellant had either 
not been told by Prabhu Dayal that Kallu 
had lived with him or that he had been 
told but for certain that Prabhu Dayal 
was not speaking the truth. There is no 
finding of this nature and the result is 
that the decree for damages cannot stand. 
I allow the appeal and dismiss the suit 
with costs throughout. Leave to appeal 
under the Letters Patent is refused. ` 


D. Appeal allowed. 
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CALCUTTA HIGH COURT 
Appeal No. 1374 of 1937 
August 11, 1939 
B. K. MUKRERJEA AND ROKBURGH, JJ. 
CHATRA-SERAMPORE Oo-OPERATIVE 
CREDIT SOOGIETY, Lro.—Darenpant 
— APPELLANT 


; VETSUS 
GOPAL OHANDRA %ITRA—PLAINTIPP 
; AND OTHERS— RESPONDENTS 

Co-operative Societies Act (II of 1912), s. 43— Rules 
under, by Bengal Government r. 22 (8)—I} ultra vires 
—Award without jurisdiction or in violation of rules 
—Interference by Civil Court— Decision of arbitrator 
orong in factor in law — Interference with by Civil 

ourt, 

Rule 22 (6) framed by the Beng. Govt. under s, 43, 
Oo-operative Societies Act is not ultra vires of the 
Local Govt. Chester v. Bateson (2), distinguished, 
Paul Ltd. v. Wheat Commission (8), explained. 

If the award, is without jurisdiction the Civil 
Court can certainly declare it tobe anullity. Even 
if the arbitrator was validly appointed, the award can 
etill be anullity,if there was violation of the rules 
regulating the arbitration in matters of substance. 
Not only a proper appointment of the arbitrator in 
accordance with the rules is essential for creating 
jurisdiction in the arbitrator but the fundamental 


‘rules attaching restraint to the exercise of authority 


by the arbitrator, are equally mandatory and.a 
violation of them would nullify the award. Andrews 
v. Mitchell (4), Wayman v. United Brethren Friendly 
Society (5), Shillong Co-operative Bank v. Chiniram 
Mehdi (6) and 49 Ind. Oas. 427 (7), relied on. Law in 
aed oy Oas. 363 (1), held stated too narrowly. fp. 216 
col, 2, 

The decision of the arbitrator may be wrong in 
fact or in law, but that is nota ground which would 


entitle the Oivil Oourts to interfere in the 
matter. [p. 217, col. 2.] 

A.from appellate decree of the Sube 
Judge, Second Oourt, Hooghly, dated 


April 30, 1937, 


Messrs. Bimala Ch. Deb and Sailendra 
N, Mitter, for the Appellant. 


Messrs. J. N. Sen and Manindra N. 
Bhattacharjee, for the Respondents. 


B. K. Mukherjea, J.—This is an appeal 
on behalf of the Cnatra-Serampore oe 
operative Society, which was the defendant 
in a suit commenced by the plaintiff for a 
declaration that an award made by an arbie 
trator appointed by the Assistant Registrar 
Co-operative Societies, under r. 22 of the 
Rules framed by tbe Local Govt, under 8. 43, 
Co-operative Societies Act was illegal, in- 
operative and ultra vires. There was also a 
prayer for a permanent injunction restrain- 
ing the defendant Society from enforcing 
the award by execution against the plain- 
tiff. It appears that one Osman Miya had 
borrowed a sum of Rb. 500 from the defen- 
dant Scciety, by executing a bond on Janus 
ary 3, 1926. The defence case’ was that the 


- evidence which he wanted to adduce. 
. award was erroneous on the face of it; and 
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plaintiff stood one of the sureties for 
Osman Miya in the bond. There being de- 
fault in payment of the instalments stipu- 
lated in the bond, the whole amount due 
under it became payable, and in 1933 a 
dispute was sent by the defendant to the 
Assistant Registrar, .Co-operative Societies 
under r. 22 of the Co-operative Society 
Rules.: The Assietant Registrar appointed 
one Asutosh Chatterjee as arbitrator, who 
‘issued a notice on the plaintif to appear 
' before him on October 14, 1933, The arbi- 
trator decided the case against the plaintiff 


` overruling his defence that he did not stand 


a surety or sign the bond as such. There was 
‘an appeal against this award under suber. 
' (5) of r. 22 which was heard by the Assistant 

Registrar, and it was dismissed, 

' The present suit was thereupon com- 


‘menced by the plaintiff and his allegation in 
- Substance was that the award was fraudu- 


tent, illegal and ultra zires. It was said that 
the arbitrator did not allow him any oppor- 
tunity to prove his case orto adduce the 
The 


the arbitrator overlooked that the claim of 
the Society against the plaintiff was long 
time-barred. The whole thing, it was a!leged 
was the result of an ill-feeling between the 


_ plaintiff, and an employee of the defendant . 
- Society, who had forged the name of-the 


plaintiff asa surety in the bond. The: de- 
fendant in its written statement traversed 
all the allegations of the plaintiff, and con- 


tended inter alia that the award was valid 


and binding in law, and could not be ques- 
tioned in a Qivil Court under r. 22 (6). 


“The trial Court accepted the defendant's 


version and dismissed the ptaintiff’s suit. 
There was an appeal preferred by the plain- 
tiff against this decision which was heard 
by the Subordinate Judge, Second Court, 


` Hooghly, The Subordinate Judge reversed 


the judgment of the tris] Judge and decreed 
the plaintiff's suit, holding inter alia that 
r. 22 (6) was ultra vires of the Local 
Govt., and that the award was a bad and 


- invalid award under law, there being mise 
_corduct on the part of the arbitrator, and 


violation of the rules of procedure, laid 


. dcwn in r. 22 itself. Itis against this deci- 


sion that the present second appeal has been 


. preferred. 


Mr, Deb who appears for the appellant 
. has challenged the propriety of the Icwer 


_, Appellate Court’s decision primarily on ihe 


ground that sub-r. °(6) of r. 22 framed 


. under £8. 43, Oo-operative Societies Act, is 


inira vires of-the Local Govt, and consequ- 
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ently the legality of the award could not be 
questioned in any Oivil Court, In support 
of his contension the learned Advocate ‘has 
relied upon a recent decision of this Court 
in Dacca Co-operatiie Industrial Union 
Ltd. v. Dacca Co-operatire Sankha Silpa 
Sammity (1). Mr. Sen who appears for’ the 


‘Tespondents, and who has presented `his 


client's case with considerable ability and 
thoroughness, has argued on the other hand 
that r. 22 (6) is ultra vires inasmuch abit 
ousts the jurisdiction of Oivil Courts, and 
that in any event the Civil Court is not 
precluded from pronouncing the award ‘to 
be a nullity in the circumstances of “the 


‘present case. Two questions arise for: our 


determination in this appeal. The first“is 
whether suber. (6) of r. 22 as framed under 
s. 43, Cooperative Societies Act, is ultra 
vires of the Local Govt. The second point 
is whether, even if sub-r. (6) is not ultra 


-vtres, the Civil Court has still power "to 
-interfere when: the award 


is made withe 
out jurisdiction or in opposition to the proe 
Visions of tte rules themselves, ee 
On the first point, the appellant has in 
its favour the recent decision of a Division 
Bench ‘of this Court in Dacca Co-operative 
Industrial Union Ltd. v, Dacca Co-opera- 
There it 
was held that sub-rr. (2), (5) and (6) of r: 22 


‘as framed by the Local Govt. are not ultra 


vires, and even though they may not come 
within the specific clauses enumerated in 
s. 43 (2), Co-operative Societies Act, they are 
within the scope of sub-s. (1) of 6.” 43, 
which ccnstitutes the primary source’ of 
the rule-making power. Mr. Sen has chal- 
lenged the propriety of this decision so far 
aB it relates to suber. (6), He concedes 
that it is within the competence of -the 
Local Govt., to empower the Registrar: ‘to 
appoint an arbitrator, and to lay down: the 


- procedure to be followed in the arbitration 


proceedings. The Govt. is also competent 
to set up an appellate tribunal, and in- 
vest it with authority to hear appeals from 
awards, It cannot, however, Mr. Sen says, 
witrout express. authority from the Legis- 
lature oust the jurisdiction of Civil Courts 
as established by general law and pree 
vent a subject from having access to the 
ordinary legal tribunals in regard to matters 
of arbitration. 

In other words, Mr. Sen’s contention is 
that the rules can provide for settling’ of 
certain disputes by arbitration, but when 


(1) 48 O W N 391; 178 Ind. Cas. 383; AIR 1938 


ee R (1938) 2 Cal, 103; 68 O LJ 333; 11-R 
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the arbitrator has made his award. it would 
be open to challenge before the Civil Court, 
in the same way as any other award, The 
learned Advocate p .ints out in this cone 
nection that if it was the intentioa of the 
Legislature to exclude the jurisdiction of 
Civil Courts in such matters, it would have 
expressly said so, as it has done ins. 42 of 
the Act. After careful consideration, I have 
come to the conclusion that this contention 
cannot succeed. The provision of 8. 43 (2), 
cl. (1) itself indicates that the Legislature 
intended framing of rules by which disputes 
of a certain character could be referred to 
the Registrar for decision, and if he so 
directed, to arbitration. It contemplated 
also the framing of rules regarding the 
mode of appointing the arbitrator and the 
procedure to be followed by him down to 
the actual enforcement of his decision. A 
set of rules framed on these lines would 
automatically oust the jurisdiction of Civil 
Courts, at least to the extent of questioning 
the propriety of the decision of the arbitra- 
tor on its merits, as obviously there is no 
sense in making provision for settlement of 
disputes by arbitration, if the same matter 
could be reagitated in Civil Oourts. The 
question however arises, as to whether the 
Oivil Courts should not be given the same 
powers of control as they exercise with 
regard to other awards under the general 
law. Here again the Local Govt, was to 
frame the rules in such manner as would 
carry out the purposes of the Act. If the 
object, of the Act is to encourage thrift, 
self-help and co-operation among agricul- 
turists, arlisans and persons of limited 
means, the Local Govt. might well consider 
it proper to lay down a much simpler pro- 
cedure than that embodied in Sch. II, Oivil 
P. C., which undoubtedly involves much 
trouble and expenses. 


“The provision for appeal to an appellate 
officer against the award was made in my 
opinion with this object in view and the 
Local Govt. considered it to be a sufi- 
cient check upon the mistakes or abuse 
‘of authority by the arbitrator. I think 
therefore that the substitutional remedy 
provided for by sub-r, (5) has taken away 
the remedy which the parties might’ have 
had under the general law and suber, (6) is 
rather a superfluous provision which states 
explicitly what was clearly the implication 
of the previous sub-rules. It is necessary in 
this connection to refer to two decisions 
. upon which Mr. Sen has laid considerable 
stress in support of his contention, and 
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which are to be found in Chester v. Bateson 
(2) and Paul Ltd. v. Wheat Commission (3). 
The first case has little bearing on the 
present question. The question in this 
case was, whether the Defence of Realm 
Consolidation Act, 1914, which authorized 
the framing of regulations inter ala to 
present assistance being given to the 
enemy or the successful prosecution of 
the war be endangered, justified a regulae 
tion which provided that no person should 
without the consent of the Minister of Muni» 
tions, take any proceedings for the purpose 
of obtaining an order or decree for the 
recovery of possession of or for the eject- 
ment of a tenant of any dwelling house in 
which a munition worker was living, and 
which was situate in an area declared to be 
a special area by the Minister of Muni» 
tions. It was held that the regulation was 
ultra vires, as it was not a necessary or even 
reasonable way to aid in securing the pub- 
lic safety and the defence of the realm, to 
give power to a Minister to forbid any 
person to institute any proceeding to ree 
cover a house, so long as a worker was 
living in it. 

As Ihave said already, the purpose of 
the Co-operative Societies Act as declared in 
its Preamble, could reasonably and properly 
be served by a rule of this character, and 
this case which stands on a quite different 
footing cannot throw any light on the mate 
ter. The other casein Paul Ltd. v. Wheat 
Commission (3), is more important, and at 
first sight it seemed to support the cone 
tention of Mr, Sen. The facts of this case 
stand as follows: s. 5, sub-s. (1) Wheat 
Act of 1932, empowered the Wheat Com- 
mission to make by-laws for giving effect 
to the provisions of the Act, and sub- 
s. (2) laid down that by laws made under 
this section should provide tinter alia 
for final determination by arbitration of dis- 
putes arising as to such matters as might bs 
specified in the by-laws. Purporting to act 
under this section the Wheat Oommission 
made a by-law (numbered 20) providing that 
“any dispute arising between the Wheat 


Commission and any other person as to? 


whether any substance in flour......shall 
be referred to arbitration” as therein pro- 
vided “and the decision of the referee as to 


‘the matter in dispute shall be final and 


The following provision shall 
in relation to any reference 
(2) (1920) 1 K B 829; 89 L J K B 387; 122 L T 684; 
84 J P65: 18 LG R 212; 36 T L R 225. 
(3) (1937) A O 139; 105 LJ KB 563; 155 L T 305; 
80S J 753; 52 T L R 702; 55 LL L Rep, 343; (1936) 2 
All. BR 1243. . a 


conclusive. 
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under this by-law: The Arbitration Act 
1889 shall not apply...... ”" Tt -was held 
by the House of Lords, that the by-law 
(20) which purported to exclude the operas 
tion of the Arbitration Act 1889 from any 
arbitration under 8.5, sub-s. (D. Wheat 
Act of 1932 was ultra wires and invalid. 
Lord Macmillan, in course of his judgment 


observed ae follows: 
“Phe Arbitration Act is a statute of general 


application and it confers a valuable and important \ 


right of resort to the Courts of Law. To exclude 
its operation from an arbitration is to deprive 
the parties’ to the arbitration of the rights which 
the Act confers. When a public general statute 
provides for the -reference of disputes to arbitra- 
tion it is to be presumed that it intends them to 
be referred to arbitration in accordance with the 
general law as toarbitration, with all the attendant 
Tights which the general law confers, I do not 
think that when Parliament enacts- by one statute 
that disputee under it are to be referred to arbi- 
tration it can be presumed to have empowered by 
‘implication the abrogation of another statute which 
it has enacted for the conduct of arbitration. If 
this is intended, express words to that effect . are 
in my opinion essential, and there are here no 
such express words.” 


As the objectionable portion was consi« 
dered to be a Vital part of the by-law, 
tte whole by-law was held to be ultra 
vires, and the House of Lords decided the 
- entire’ case on its merits. It is to be seen, 
that the ruleemaking section in the Wheat 
Act meant arbitration under the ordinary 
law, as Jaid down in the Arbitration Act. 
This, as Lord Macmillan pointed out would 
bring in all the attendant rights which the 
general law confers, and there were no 
words used by the . Legislature by which 
these rights could be held to have been 
taken away either in whole or in part, 
In the case before uss. 43 (2), cl. (1) goes 
much further than the English Act, and 
provides for a complete procedure, up to 
the enforcement of the award, the whole of 
which if the rule-making authority so 
‘chooses, could be outside the jurisdiction 
of Civil Courts. It does dot simply say that 
the rules are to be made for settlement 
of disputes by arbitration, which would 
mean certainly, arbitration according to 
ordinary law, I hold therefore that on the 
authority of this decision, we would not be 
- justified in holding that r. 22 (6) is ultra 
wires of the Local Govt, 

The next question is whether, taking 
suber. (6) to be intra vires, the Civil Court 
could sfill entertain a suit for declaring 
the award to, be invalid and inoperative? 
In my opinion, if the award, is without 
jurisdiction: the @ivil Court could certainly. 
declare it to be a nullity. It was held in 
Dacca Co-operative Industrial Union Ltd. 
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v. Dacca Cooperative Sankha’ Silpa 
Sammity (1) that. if the appointment of 
the arbitrator was void under the law, tbe 
award, as well as the appellate order con- 
firming the same would be nullities, - and 
the Civil Court would have jurisdiction to 
declare them void. The Civil Courts could 
not however enter into the question relating 
to mieconduct on the part of the arbitrator 
or other irregularities in the procedure. for 
which the remedy must be sought in-the 
rules themselyes. It seems to me that the 
law has- been ‘stated here a -litte too nare 
rowly. In my opinion, even if. the arbi- 
trator was validly appointed, the award can 
still be a nullity, if there was violation of 
the rules regulating the arbitration in 
matters of substance. Not only a proper 
appointment of the arbitrator in accordance 
with the rules is essential for creating 
jurisdiction in the arbitrator but the 
fundamental rules attaching restraint to the 
exercise of authcrity by the: arbitrator, are 


in my opinion equally mandatory and a 


violation of them would nullify the award. 
The cases in Andrews v, Mitchell (4) and 
Wayman v. United Brethren Friendly 
Seciety (5) are apposite illustrations in 
point. These are cases under the Friendly 
Sociesies Act, 1896, s. 68 of which provides 
that every dispute between-a member of a 
Friendly Society and the Society shall be 
decided in the manner directed by the 
rules of Society and that the decision so 
given should be binding and conclusive 
on all parties without appeal. In the first 
of these cases a member of a Friendly 
Society was summoned before the Arbitra- 
tion Committee for a breach of the rules, 
and was in his absence expelled from the 
Society by a resolution of the Committee 
on a different: charge, of which no notice 
had been given to bim as required by the 
rules, It was held by the House of Lords, 
that the decision of the Committee was 
null and void. It was observed by Lord 
Halsbury, L. O. that these rules were 
matters of substance and not of mere form, 
They were the foundation of the jurisdic 
tion which was- assumed by the Com- 
mittee and if these rules were neglected, 
they had no jurisdiction to entertain that 
charge. 

In the second case, a resolution of expul- 
sion was passed against a member of a 
friendly society, without giving him apy 
notice and without hearing him in his 


A (1905) A O 78; 74 L J K B333; 91 L T 537. 
5) (1917) 1 K B 677;86 L J KB 243; 116 LT 14; 33 


TL R380 
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defence. It was held that the Committee 
did not adjudicaie in the proper sense of 
the word, and as they acted in direct 
opposition to, the rules, the resolution was 
a. nullity. This principle has been followed 
with regard to proceedings in arbitration 
under the rules framed by the Assam Govt. 
Under s. 43, Co-operative Societies Act by 
S. K.: Ghosh, J. in Shillong Co-operative 
‘Bank v. Chiniram Medhi (6). As was 


observed by Heaton, J. in Ganesh Mahadev 


v. Secretary of State (7): i 

- “When a special tribunal is provided by law, the 
jurisdiction of Civil Court is excladed, if the 
special tribunal’ has acted according to law. H 
there has not beer a decision by such tribunal, 
arrived at in the manner provided by the Act, then 
the tribunal has not operated and the bar to “that 
does not exist.” r 


This was a case, where the Collector of 
Custom, acting ae tribunal under the Sea 
Oustoms Act confiscated the property of the 
plaintiff without hearing him and withcut 
taking any evidence. It was held that the 
jurisdiction of the Civil Court was not 
ousted if it appeared that there was no 
legal adjudication of the matter in accord- 
eu with the provision of the Sea Customs 

ct. 


Coming now to the facts of the present 
case, we find that there was nothing wrong 
in the appointment of the arbitrator, who 
was appointed in due compliance with the 
rules.: The point for consideration is 
whether the plaintiff was duly summoned 
and was heard in his defence. It appears 
. from the records that the plaintiff got notice 
of the proceeding, though it was a short 
‘one, and he duly appeared before the 
arbitrator on the date of hearing. Hig 
defence was that he did not sign the bond 
as a surety. The question is whether or 
not he was given opportunity to prove his 
‘case. The evidence on this point is dis- 
“crepant,-and whereas the plaintiff's own 
case is that he wanted to examine a band 


writing expert, his witness says that he. 


wanted time to produce his office records 
which Contained his signature. Any way, 
„if the arbitrator did not allow him to adduce 
evidence in support of his cage, his adjudica- 
-tion would not be an adjudication in law. 
But on this point much light is thrown 
‘by the records of:the appellate officer. It 
appears from the plaintiff's petition of 
appeal that he did not make any grievance 
of the fact that the arbitrator did not give 
him time to adduce evidence, and this 


(6)41 O W N 670, 


(7243 B 221; 49-Ind, Gas. 427; AI,R1919 Bom. . 


30; 21 Bom, L R 27, 
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_ hia inability to look after his 
extortionate claim of 


_ Rup Chand (4) end ` Hussain Bakhsh 
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Point was not raised before the appellate 
The only point that he took 
was that the signature on the bond was 
not his. The Assistant Registrar com pared 
the signature on the bond with the admitted 
Ena of the plaintiff, and found against 

im. 

I cannot say that the facts ofthe case 
would attract the principle which has been 
enunciated in the decisiong mentioned 
above. A ground is taken that the arbitrae 
tor ignored the law of limitation. The 
decision of the arbitrator may be wrong 
in fact or inlaw, butthatis nota ground 
which would entitle the Oivil Courts to 
interfere in the matter. The result theree 
fore is that this appeal is allowed. The 
judgment and decree of the lower Appellate 
Court are set aside and those of the trial 
Oourt restored. Considering the spacial 
circumstances of the cage, we direct that 
the parties would bear their own costs 
throughout. 


Roxburgh, J.—I agree, 
Be Appeal allowed, 


£ 
r 


BOMBAY HIGH COURT 
First Appeal No. 200 of 1937 
August 15, 1939 
BROOMRFIBLD AND INDARNARAYEN, JJ. 
HARILAL NATHALAL TALATI— 
PLAINTIFF—A PPRLLANT 


VETSUS 
,BHATLAL PRANUAL SHAH—Derenpaye 


— RESPONDENT. 

Contract Act (LIK of 1872), 8. 23—Agreement held wns 
conactonable and that it fell under a, 17 (2) (v) and not 
Hoey 8. 17 (1) (b), Registration Act (XVI of 
1908). 

Plaintiff agreed to finance the defendant's Partition 
suit. The defendant was a man of vacillating mind and 
soft heart. His health also was not such as it should 
have been. He had neither received sufficient educa- 
tion. Sohe did not understand either the extent of 
his estate or how to take oare of it, According to 
the agreement the defendant had agreed to give half 
share of such property as he might get whether by 
suit, by private settlement or in any other manner, 
from his father’s estate. Nosuit was filed and there- 
fore no expenses were incurred by the plaintiff Sime 
the matters between the defendant and his brothers 


. were amicably settled : 


Geld, that the simple nature of the defendant 
affairs and the 
ix the plaintiff rendered the 
agreement an unconscionable and extortionate bar- 
gain. o6 Ind, Cas. 272 (l), 121 Iné, Gas, 401 (2). 
Chunnt Kuar v. Rup Singh (3), Loke Indar Singh v. 
v. “Rahmat 

usain (5), relied on.. 

Held, also that the agreement did not create or 
declare any right or interest in immovable property? 


- Gfihotalal. 


‘the case was covered not by s. 17 (1) (b), 


218 


either in the present or the future and ngka aty 

egis. 
Act, but by s. 17 (2) (v} 53 Ind. Cas, 534 (68), ex- 
plained and distinguished. [p, 221, col. 2.] 


F. A. from the decision of the First Class 
Sub-Judge,- Nadiad in Special Civil Sult 
No. 15 of 1y34. 

Mr. J, C. Shah, for the Appellant. 


Messrs. A. G. Desai and H. M. Chokst, 
for the Respondent. 

Indarnarayen, J.—This is an appeal 
from the decision of the First Class Sub- 
ordinate Judge st Nadiad dismissing the 
plaintiff's suit in which the plaintiff prayed 


(a) fora declaration that he is entitled to 


a half-share in the joint family property 
which would come to the share of the de- 
fendant after the date of the award, (b) for 


a permanent injunction restraining the de- 


fendant from disposing of any property of 
his: share eitter by sale, mortgage, gift, 
will, or otherwise, (c) for an order directing 
the defendant to pay to him Rs..40 per 
year in future out of the sum of Rs. 900 
which the defendant has been getting every 
year by virtue of the award, and (d) for 
recovery from the defendant of Rs, 80 for 
a period of two years from January 24, 


“1931 to January 24, 1933, The facts giving 
‘rise to this case are that one Pranlal, who 


had inherited property from his father 
Premchand, died leaving three sons; Bhailal, 
the defendant in this case, a son by his 
first wife, the other two being Natvarial 
and Sumantial, a minor aged two years at 


“the date of his father’s death on January 18, 


1929, After the death of Pranlal, the pro- 
perty was being managed by Kamala, 


‘his widow, the present defendant's stepe 


mother, and his maternal uncle Maneklal 
After some time the defendant 


- appears to have written a letter to his uncle 
' asking him to cease managing the property 


‘and to give him his share. As this, it is 


alleged, met with no response, legal pro- 
ceedings were threatened. The plaintiff in 


‘this case persuaded the defendant to entér 
‘into an agreement on October 5, 


1930, 
evhbich is Ex. 2/1 wherein the defendant 


recites: 
“Whereas I have no money cr means to bring a 


‘suit with regard to the said property I pass thie. 


karar to you: (l) That I pass this’ agreement to 
give you eight annas share from my share in re- 


“turn for brigging a suit with regard to the move- 


able and immovable property of my said father 


‘and my sncestora and for all the trouble you may 


undergo and for all the expenses you may incur in 
filing and conducting the suit. (2) You have to 


- incur all the expenses for fighting out the suit and 


:“L have to give youa share stated above out of the 


~~ 
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property which I might get either by ‘a private set- 
tlement or by the decision of the Court. (3) Even 
if I have not to file a suit or if I goover to and 
ally myself with them from to-day or if there is a 
private settlement or if there is no partition at all 
1 shall give you according to the terms of this 
karar from the share thet I might receive from 
the movable and immovable property of my father 
and ancestors....I bind myself to pass a pacca 
karar on a stamp paper about this matter. This 
karar shall be considered to take effect from to-day, 
Dated October 5, 1980, If I ally myself with any- 
one else or in Court all my contentions shall be null 
and void.” oe 

. In pursuance of the agreement herein, to 


pass a pacca kararnamea the defendant exe- 


cuted . Ex. 31/1 on a stamp paper on Novem- 


ber 3, 1930. The contents of the second 
agreement are more or less on the same 
lines as the first kaccha karar, the effect 
being that the defendant promised to give 
a balf share to the plaintiff from such pro- 
perty as he might get whether by a suit, 
by private settlement or in any other mane 
ner from his stepemother and brothers. On 
October 13, 1930, 2. e, only eight days later, 
a reference paper was signed by all the 
parties referring all disputes to the sole 
arbitration of Mr. M.. Bhatt, a retired 
Judge who heard the case at Thasra on 
December 2), 1930, and published his award 
on January 20,1931. This award was sub- — 
sequently filed in Court and a decree was 


passed thereon on January 24,1931. The 


arbitrator has been examined in this case 
and has stated in his evidence that he 
does not know the plaintiff at all and that 
it was defendant's uncle Maneklal and dee 
fendant who came to ask him to take up 
the arbitration. The evidencethus shows 
that the arbitration wae not brought about 
by the plaintiff. In his award, which : is 
Ex. 10, the defendant is referred to as “a 
good man”, but ; 

“ha isa man of vacillating mind and soft heart. 
His health also is not such as it should be. He haa 
neither received sufficient education. So he does 
not understand either the extent of his estate .or 
how to take care of it.” : 

The award decided that the family pro- 
perty should remain joint end undivided 
under any circumstances for at least fifteen 


years from the date of the award and the 


arbitrator further stated therein : l 
“As it is not proposed to make a partition to-day, 
I do not determine the parties’ respective shares, 
After the above’ mentioned period (fifteen years) is 
over, if the parties desire, the property may be 
divided according to law.” s 


Certain restrictions were also placed on 
Bhailal’s (defendant's) share in the property 
in case he had a son living at the time. The > 
defendant Bhailal was however directed to 
be given Rs. 900 per annum (Rs. 79. per’ 
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month) for his ordinary expenses which 
‘amount was, however, debitable to his ac- 
count to be adjusted atthe time of distri- 
bution after calculating upon it interest at 
four annas per cent. per month. 

The plaint in this case alleges that this 
arbitration was brought about by the efforts 
of the plaintiffin this case in pursuance of 
the karars executed by the defendant in his 
favour and that his cause of action arose on 
January 24, 1931, as the judgment on the 
award decree was delivered on that day. 

“The plaintif claims a money decree for 
‘Rs’ 80 at Rs. 40 per year for the past two 
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of the agreement to pass a stamped karar as 
mentioned in the document of October 5, 
required registration compulsorily and that 
hence it was inadmissible in evidence under 
s. 49,. Regis, Act, by reason of the want 
cf registration as the karar created a right 
in favour of the plaintiff in immovable pro- 
perty. He further held that the agreement 
was not entered into with the bona fide 
object of assisting aclaim believed to be 
just and of obtaining a reasonable recome 
penee therefor, but it was obtained for 
improper objects and was contrary to public 
policy. He held that the suit was not barred 


“years out of the Rs, 450 to which he would 
have ‘been entitled strictly under the terms 
of his karar. He seeks a declaration that it 


under s. 42, Specific Relief Act, but that 
the plaintiff had no cause of action, as the 


- should be declared that he is entitled toa 
- half share in the property which the defen- 
“dant might get as a result of the arbitration 
award and that the plaintiff should get 
Rs, 40 a year from the allowance of Rs, 75 
a month which the defendant would get as 
a result of that award. 
The agreement on which the plaintiff's 
suit is based shows per se that it was an 
‘ unconscionable and extortionate bargain. 
‘The family property is, it is mentioned, of 
-“the’ value of five to six lakhs of rupees. The 
‘plaintiff in his plaint assesses the amount 
`of the claim at Rs. 30,000 for purposes of 
jurisdiction, Inthe written statement it is 
pointed out that this is an undervaluation, 
' that the amount would be at least Rs, 62,000, 
‘The defendant in his written statement fur- 
‘ther denies executing these two documents 
‘and alleges that blank signed papers were 
` taken from him by deceit and undue ine 
fluence by the plaintiff and these two docu- 
© ments seem to have been subsequently made 
up on those papers. It is further denied that 
‘there was any denial of the defendant's 
Tights in the joint family property by his 
step-monther or his uncle and it is further 
pleaded that the plaintiff taking advantage 
‘of the weak condition of the defendant's 
“mind and with a view to snatch away por- 
‘tion of the joint family property by making 
the family members quarrel instigated the 
plaintiff to ask for partition. It is further 
denied that the plaintiff took any part in 
getting the arbitrator appointed or in having 
the award decree passed or that he had 
incurred any expenses for this purpose. It 
_is further pleaded that the agreements are 
invalid by reason of being champertous and 
‘against public policy. The learned trial 
Judge raised a number of issues and tried 
“the case on the preliminary -points of law 
holding that the sécond karar in pursuance 


plaintif had not given any date on which 
the performance was refused by the defene 
dant. He further held that the claim as to 
Rs, 40 per year related to the allowance of 
Rs. 75 a month which was by way of main- 
tenance and that such a right could not be 


transferred under s. 6 (dd), T. P. Act (a 


view with which we do not agree) and hence 
assuming that under the karar such a right 
is transferred the transfer isinvalid under 


‘that section. The suit was therefore ordered 


to be dismissed with costs and hence this 
appeal. It was held in Indar Singh Y. 


. Munshi (1) that an agreement to transfer 
Tights in property which could only come 


into existence after the death of a person 
was not compulsorily registrable under 
the Regis. Act, It was also held that the 
English Law of champerty is notin force 


‘in India and that fair agreements to share 


property in litigation with others in cone 
sideration of their supplying the funds for 
carrying on suits are not opposed to public 


policy and that such agreements should 


receive effect except when extortiooate or 
inequitable. In Vallurt Ramanamma v, 
Marina Viranna (2), decided by the Privy 
Council, it is laid down that in India agree- 
ments to finance litigation in consideration 
of having a share of the property if ree 
covered are not per se opposed to public 
policy. They may beso if the object of 
the agreement is an improper one, such ag 
abetting or encouraging unrighteous suits, 
or gambling in litigation; or if their en- 
forcement sg3inst a party may be contrary 
to the principles of equity and good cone 
science, as unconscionable and extortionate 
bargains, i 

(1) 1 L 124; 58 Ind. Oas. 272; A I R 1920 Lah. 123; 
134 P L R 1920; 4 Lah. L J 301. 

(2) 33 Bom. L R 960% 131, Ind. Oas. 401; 35 O WN 
633; A I R 1931 PO 100; Ind. Rul. (1931) P O 12%: 330 
L W 757; (1931) M W N 609; (1931) A L J 544; 61M L 
J 94; 540 LJ 183 (P O). e 
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As instances of what have been consie 
dered as unconscionable bargains of a simi- 
lar nature may be mentioned first the case 
in Chunnt Kuar v. Rup Singh (3), where 
a dictum simlar to the one just cited from 
Valluri Ramanamma v. Marina Viranna 
(2) is mentioned. The facts of that case 
were that fcr the purposes of meeting the 
expenses of an appeal tothe High Court, 
the appellant; on the advice of his legal 
advisers executed a bond for Rs, 25,000 
in consideration of the cbligee agreeing to 
defray such expenses. The obligor agreed 
to pay the Res. 25,000 within oné vear from 
. bis recovering pcscession of the property in 
suit; and, at the request of the obligor's 
Pleader, the obligee advanced Rs, 3,700, 
which was applied to the expenses of the 
appeal, ‘The High Court dismissed the 
appeal; and in a deed executed by the 
obligor in favour of the obligee and others 
for the purp:se of defraying the expenses 
of a further appeal to the Privy Council he 
admitted his liability under the former 
bond. The Privy Govneil decreed his ap- 
peal, snd he obtained possession of the 
“property in suit, but declined to pay the 
Rs, 25,000, upon which the obligeé sued 
upon the bond. It was found that, apart 
from the moneys borrowed by the obligor 
from time:to time, he was without even the 
means of subsistence; that he executed the 
‘bond with his eyes open and perfectly 
understood his pcsition and the effect of 
both the instruments executed by him: that 
no fraud or improper pressure appeared to 
have been applied to him; tbat his legal 
advisers had acted honestly and to the best 
‘of their ablility in his interests; that there 
was nothing to show -that, having regard to 
tbe risks of the litigation, he could have obs 
tained the assistance necessary for the pro- 
secution of his appeal on better terms than 
‘those contained in the bond; that without 
such assistance he could not have appealed 
to the High Court; and that the obligee 
gave him such assistance upon kis applica- 
tion. It was held that although there was 
nothing to show that the obligor could havé 
ebtained an advance on terms more advan- 
tageous to himself, it was for the obligee. 
to establish to the Court’s satisfaction, 
“without reasonable doubt, that he could not 
have done so; and that, this not having 
been established, andthe reasonableness 
and fairness. cf the bargain not being 
‘proved by showing that there had been 
difficulties in negotiating it, or that others 
e Lad. refused it .as not sufficiently adyan- 


(3) 11-A 57; A-W. N 1888, 296. 
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tageous to them, tho Court should- hold 
the bargain to be a hard and unconsciona- 
ble one, which should not be enforced. 
It was further held that the bond was a 
gambling in litigation and it would be 


contrary to public polisy to enforce. it. ` 


The Court however allowed the plaintiff a 
decree for Rs. 3,700 actually advanced with 
simple interest at twenty percent. |. 
In the same volume is reported.a case in 
Loke Indar Singh v. Rup Singh (4), where, 
for. the purpose of meeting the expenses 


. of an appeal to the Privy Council from con- 


current decrees of the Subordinate Judge 
andthe High Court, the plaintifis-appellants 


-executed a deed of sale of certain property 
‘worth over Rs. 50,000 in consideration of the 


vendees providing the necessary security 
and moneys, The plaintiffs experienced 
considerable difficulty in procuring the 
means to appeal and without any fraud or 
deception on the part of the vendees an 
agreement was arrived at. Under.the deed 


‘the plaintiffs were liable to furnish security 


to the extent of Rs. 4,000 and to advance 
Rs. 8,500 for other necessary expenses, and 
they did in fact furnish such security, and 
advanced sums aggregating Rs. 7,542. The 
appes] was successful, The appellants 
having failed to put the vendees in pssses- 


sion cf the property conveyed by the deed, 
and recovered by them under the Privy. 


Councils decree, the vendees sued them 


for possession of the property and! mesne 
profits. It was held that although the case. 


was different from-cases in which persons 
interfered for their own benefit ‘in litiga- 
tion not their own the contract could not 
be enforced in its terms, In Hussain Bakhsh 


v. Rahmat Husain (5), the facts were: for. 
the purpose of meéting the expenses of a. 


suit for possession of immovable property, 
the plaintiff, who was in straitened 
circumstances, agreed with the defendant 
that the latter, in consideration of paying 
such expenses from the Court of first ine 
stance up tothe High Court, should . have 
half the property and half the mesne profits, 
with all his costs, in the event of success. 
The suit was brought and was conducted -by 
the plaintiff and the defendant jointly, and 


was decreed by the High Court on appeal, . 


and the defendant obtained possession of 
half the property. The plaintiff sued to 
recover possession of the half, on the 
ground that the agreement was illegal and 
void. It appeared that the amount actually 


N 


spent by the defendant in the former litiga, . 


(4) 11 A 118; A W N 1889, 72, 


- (5) LI A 128; A W, N 1888, 273, 
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tion was Rs. 368, and that, if that suit had 
failed, he would have lost sbout Rs. 600. 
It was found: that the value of the half 
share of the property was about Rs 1,000, 
It was held that the agreement was unfair, 
unreasonable, extortionate and contrary to 
pubile policy, within the meaning of 8, 23, 
Contract -Act, and that the plaintiff was 
entitled to recover possession of the land in 
suit on payment of compensation for 
the advances made by the defendantsin the 
former litigation, with interest at twelve 
per cent, per annum. 

The above quoted cases amply show 
that even where fairly substantial sums 
were spent by the party getting agree- 
ments of a similar character in hie favour, 
yet considering the disproportionate 
character of the property which it was 
intended to recover under the agreement 
such agreements were held to be against, 
public policy. In the present case the 
plaintif has annexed a statement to his 
plaint showing the amount of money spent 
-by him. This has not been proved as no 
evidence was taken. But taking it at its 
‘face value-it shows that Rs, 301-40 are 
‘debited by the plaintiffin his account books 
, to himself for moneys taken by him for 
going to Ahmedabad which visit he alleges 
‘was for the purposes of this family dispute. 
‘There are other minor items, two of them 
being for the siamp. charges and for the 
‘ expenses incurred in the attempt to register 
‘the pacca ‘kararnama of November 3, 1930. 
‘The very next day after the kararnama 
was passed the plaintiff appears to have 
- lodged it for registration with the Sube» 
- Registrar who refused to register it evi- 
-dently on the ground that the defendant 
“was of weak mind. I mention this point 
‘only because I think it shows that the 
- plaintif at one stage having an ureasy 
conscience wanted to make his position as 
‘strong as he could by having this document 
registered. It is now sought to be argued 
“on his behalf that the learned trial Judge 
“was wrong in his ‘conclusion that this 
' document required compulsory registra- 
tion. ‘We are of opinion that the karar 
does not contain any language which 
‘ could be said to create any present or 
future transfer of interest in immovable 
property. Hvenif-the agreement had to be 
put through eventually other writings would 
have been necessitated for the purpcse of 
traneferring ownership to plaintiffs in the 
“ properties sought to be transferred to him 
- in pursuance of this agreement and we are 
hence of opinion, that the document does 
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not require compulsory registration: see 
s. 17 (2) (v), Regis, Act. The case in Hemanta 
Kumari Debi v. Midnapur Zamindari Co. 
(5) was a case which involved no transfer 
of property (there the agreement being 
Only one to grant a lease) and hence no 
question under s.o4, T. P. Act, could have 
arisen there. The remarks in that case are 
therefore more in the nature of obiter dicta. 
Evenif the contrary view were held to 
prevail, the recent amendment of s. 49, 
Regis Act, which added a proviso to that 
section in 19z9 would enable agreements 
of this character to be received in evidence 
in a sult for specific performance, We are 
of opinion that this is substantially a suit for 
specitic performance as is evidenced by the 
fact that euch portion of it as could be spee 
cifically performed at the dateof the suit, 
viz., payment of a half shar in the allow- 
anceof Rs. 75 a month, is claimed by way 
of specific relief, As there was a demand 
by the plaintiff and a denial of his right 
by the défendant, we are of opinion, that 
there wasa cause of action for which the 
plaintiff could have fileda suit and we do 
not agree with the conclusions of the learns 
Tanis is, boye 
ever, not of much ımportance in the view of 
the case that we take on the main issue as 


“we find that this agreement is an extrore 


tionate and unconscionable one and opposed 
to public policy. The appeal will therefore 
be dismissed with costs, 

Broomfield, J.—I agree. On a reason- 
able construction of these two agreements, 
it does noi appear that they create or declare 
any right of interest in immovable proe 
perty, either in the present or the future. 


if they did, a suit to recover possession of 


theimmovable property could be founded 
upon them,supposing it were in the defend- 
ant’s possession. But the learned Advocate 
for the appellant seems to be right in his 
Contention that no such suit could be based 
on the agreements alone: see in that cone 
nection Hanee Phobosoonduree Dassee v. 
Issur Chunder Dutt (7). All that the appel- 
lant could do would be tosue to enforce the 
agreements. Transfer of the property could 
only be effected by afurther instrument. 


‘ne cage therefore is covered not bys, 17 


(1) (b), but by s. 17 (2) (v), Regis. Act. 
‘Lhe only authority -whica has been cited 
in support of the view taken eby the trial 


(6) 46 I A 240; 53 Ind. Cas. 534; A I R 1919P O 
19; 470 455; 37 M L J525; 17 A LJ1117; 240W N 


17%; (4920) M W N 66; 27 M D T 42; "lL W 30l 
AP O). ~ : 
(7)18 W R 140; 11 Beng. LR 36;.2 Suther 616; 3 


Sar. 136 (P O). 
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ñ this point is the obiter dictum of 
uae daa of the Privy Oouncil in 
Hemanta Kumari Debi v, Midnapur Zamin- 
dari Co. (6). -That was a case of an agrees 
ment to grant a lease which was contained 
in a compromise decree, As decrees were 
at that time exempt from registration, the 
question whether the agreement would other- 
wise have required registration did not need 
to be decided. ‘Their Lordships however 
expressed the view that the agreement pur- 
ported to create a contingent right or inter- 
est in immovable property: and therefore 
would come within the scope ofs. 17 (1), 
-(b). - No reference’ was made tos. 17 (2) (v). 
No reference was made, naturallly tos, 54, 
T: P. Act, as that section has no application 
to agreements to lease. But that section, 
which expressly provides that a contract 
for the sale of immovable property- does 
not of itself create any interest in or charge 
on such property, is the main ‘obstacle to 
holding that the agreements with which 
we are concerned required Tegistration. 
Therefore this Privy Council Case can 
hardly be regarded as any authority on the 
question of the necessity or otherwise of 
registration in the present case. l 

The trial Court is therefore wrong in 
holding that the agreements required regis- 
tration, and in any case in view Gi the proviso 
to s. 49, there would be no objection to the 
receipt of the documents in evidence in what 


is Substantially a suit for specific perform- 


ce of the agreement, so far 88 it is en- 
foracable at present. The trial Oourt is 
also wrong in holding that the agreements 


are obnovious tos. 6 (dd), T. P, Act.. The 


money Which is being paid to the defendant 


is not maintenance but a reservation out of 


“the income. That is clear ifthe terms of 
ie Ba ab pp. 22 and 26 of the paper 
book are read together. In this connection 
reference may be made to Raja of Ramnad 
v. Subramaniam Chettiar (5).- However the 
plaintiff's suit must fail all the same be- 
causethe agreements can only be regarded 
as an extortionate and unconscionable bar- 
‘gain. The case is stronger than Chunni 
Kuar v. Rup Singh (3), where Rs. 25,000 was 
the consideration for an advance of Rs. 3,700, 
stronger than “Loke 


he consideration for giving security 
for Re. 4,000 and an advance of Rs. 7,500, 
much stronger than Hussain Bakhsh v, 
Rahmat Hussain (5), where Rs. .368 were 
spént on litigation and Rs. 6L0 would’ have 
(8) 52 M 465; 116 Ind, Oas. 827; AIR 1928 Mad: 
1201; 30 L W 36; Ind, Rul, (1929) Mad. 619. 
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been spent if the suit had failed and the.: 
consideration for the agreement wasg pros ~ 
perty worth Rs. 1,0.0. In the present case: 
the consideration for the agreement .was.- 
property valued by plaintiff himself at. 
Rs. 30,000 and it was provided that he was: 
to get this property in any event whether . 
asult had to be filed or whether the dis- 
putes between the defendant and his rela-. 
tions were settled amicably. As it was, the 
disputes, if they really existed, were set- 
tled amicably and very simply and expedi- 
tiously by arbitration. It ig argued that 
that might not have been so and that if a 
suit had been necessary the expenses would 
have been heavy. But the fact that in the 
event of his simple solution ‘which cannot 
have been unforeseen since there could be”. 
no difficult or complic ted legal points in- 
volved in the defendant's claim to a share 
in his father's estate) the plaintiff was to 
have as much as one-half of that .share 
renders the agreemen: altogether uncon 
scionable. There is a further circumstance. 
which: was not present in the Allahabad . 
cases, viz. that the defendant wasa young.. 


. man who was pretty obviously lacapable of 


looking after his own interests. No evi- 
dence bas been recorded on the second issue | 
in the case, viz. as to whether the agrees 
mant was brcught about by coercion, 
duress, fraud or undue advantage as alleged. 
But we do know as a fact that the Sub- 


Registrar:refused to register the agreement - 


onthé’ goound, as stated in hie. order, that- 
the executant was of weak mind and an 


idiot. ` : 


In the thres Allahabad cases, alihongh- 
the agreements wére set aside, tle Court:: 
ordered re-payment of the moneys “which + 
had been advanced, But in each of those? 
cases a suit had to be brought and there.. 
had been substantial expenditure by one 
party by which the other party had benes ` 
fited. There is no reason to suppose that: 
that was so in the present case. The plainte, 
iff has given no particulars of his expendi». 
ture in the plaint. He merely says that he 
had undergone a lot of trouble’ and spent a 
considerable sum of money; A statement of: 
his expenditure was attached to the Plaint, 
but this is a very unsatisfactory document: 
The total expenditure here ‘shown only 
amounts to about Rs, 325 and this is mainly- 
made up ofan item of Rs. 300 “paid in 
cash asa loan to self for going to Abmedae 
bad.” In view of what happened it -is: 
difficult to see what occasion there can have 
been for any expenditure. The arbitrator 


Mr, M. M. Bhat gave evidence on commise 
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sion and he deposed that he did not know 
the plaintiff at all and had never seen him, 
which makes it pretty clear that he had 
nothing to.do with the arbitration proceed- . 
ings. Itis clear therefore not only that the 
agreements cannot be upheld but that the 
plaintiff is not entitled to any compensation, 


D. Appeal dismissed. 
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Second Appeal No, 29 of 1937 
October 30, 1939 
aes Davis, J. O. AND LOBO, J. 
TOPANMAL VASSIOMAL AND ANOTAER— 
= PLAINTIFFS—-A PPBLLANTS 
versus 
CHANOHALMAL SAMATMAL 


AND ANOTSER—DEFENDANT3— RESPON DENTS 

Transfer of Property Act (IV of 1882), s. 51— 
“ Transfer,” meaning of—Oral sale of immovable 
property worth Re. 100 or more—Purchater, if 
transferee— Whether entitled to benefit of 8. 5l— 
Applicability of 8. 51 to trespasser or person clatm- 
ing under will. | l 

“Transfer within the meaning of s. 51l, T. P. 
Act includes the transferee in a conveyance in the 
wider sense of the term within the meaning of thée- 
definition of s. 5, T. P. Act, and though a title , 


derived from: a will cannot be said to be a “trans= 
a transfer of 


fer" within the meaning of s. 5, 
immovable property by oral sale can. The fact that 
‘to make such a transfer valid the.property of a 
certain value must be conveyed by a registered 
instrument in writing, does not affect the fact that 
it is a transfer within the definition of 5.5, a convey- 
ance of property between living persons, so that a 
person to. whom immovable property of the. value 
of Rs, 100 or upwards has been transferred or pur- 
ported to have been transferred by anoral sale is 
a.“ transferee " within the meaning of s. 51, provid- 
ed that he believed in good faith. that he was ab- 
solutely entitled to the property in question. [P. 
224; col, 1.] i 

Obiter. —Section 5l, T. P. Act does not apply to 
every person whois in possession of property. It 
does not apply to a trespasser; it does not apply 
toʻa person who claims under a will because 6. 5 
of the Act relates to conveyances between _living 
persons, 137 Ind. Cas, 560 (2), relied on. [êbid.] 


§. A, against the judgment of the District 
Judge, Sukkur, dated April 28, 1937. 


Mr. Fatehchand Assudomal, for the Appel- 
lants, l 

Mr. Dipchand Chandumal, for the Res- 
pondents. 


- Davis, J. C.—This is an appeal from a 
judgment of the’ District Judge of Sukkur 
who- remanded to the lower Oourt for fur- 
ther trial a suit which had been dismissed 
by the Subordinate Judge at Rohri. The 
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suit was a suit for ejectment brought by the 
two plaintiffs Topanmal and Rochalmal who 
claimed that the house in suit was theirs. 
As to one-half, it came to them from their 
father Vassiomal, and as to the other half, it 
was theirs. by purchase by registered deed 
from the‘son of their uncle one Nanikmal, 
Defendants Nos, 1 to 3, while admitting that 
the plaintiffs were at one time the owners oi 
the house, contended that it was sold to 
them by defendant No..4 with the consent 
and authority of the plaintiffs. The sale, 
however, was an oral sale, and the only 
point raised and argued before us was 
whether defendants Nos,1to3 were trans- 
ferees under this oral sale within the meane 
ing of s. 51, T, P. Act, and thus entitled 
to compensation for improvements alleged 
to have been made by them to the suit 
property. The Subordinate Judge held that 
defendants Nos. 1 to 3 were not transferees 
within the meaning of the section. The 
learned District Judge said: - 

“In my opinion the wording of s. 51, T. P. Act, 


is wide enough to include a transferee by oral sale 
which is subsequently found to be invalid.” 


It is admitted that the purchase price in 
the oral sale was more than Rs. 100. Theré 
was no registered deed and there could be 
no valid transfer under s. 54, T. P. Act. It 
is not difficult to argue that as s. 51, T. P. 
Aet, embodies an equitable doctrine, if 
equity requiresthatif property under Rs. 100 
is transferred by oral sale and the transe 
feree has to yield to a better title, he should 
under certain circumstances be compensat- 
ed for improvements, so if the property 
transferred be above Rs. 100 in value, the 
Same principle should apply. Moreover, 
s. 51 of the Act clearly applies to transfers 
which are for some reason invalid, such as 
the transfer of the property of a Muham- 
madan minor by his mother acting as de 
facto guardian: Durgozi Row v, Fakeer 
Sahib (l). Butit is argued, that “transe 
feree’’ must mean a transferee within the 
meaning of the T.P. Act, for instance, a 
transfer of immovable property by oral sale 
of the value of Rs. 100 or upwards is by 
reason of £8, 9 and 54 no transfer at all; 
therefore the person to whom such property 
is so transferred is not a transferee within 
the meaning of s. 51, T. P. Act. It does 
appear that “transferee is not itself dee 
fined in the Act. Section 5, however, de- 
fines a “transfer of property,” apd hence 
by necessary implication it defines “trange 
feree,’ by reference to the word “conveys.” 
It is to be assumed that this word i3 used 


(1) 30M 197; 17M LJ 9 
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not in the narrower Engiish sense of a trans- 
ferof an estate in land butin the wider 
sense of any form of assurance inter vivos ; 
but even so, it is indisputable that a valid 
transfer of immovable property can only be 
effested in the manner prescribed’ by the 
Act. Immovable property of the value’ of 
Ks. 100 or upwards cannot ‘ be transferred 
by way of sale excəpt by a registered instru- 
ment. A transfer ;may be found subse- 
quently to beinvalid because of want of 
title in the transferor, but even so it is not 
difficult to say that the person to whom 
property has-been transferred by registered 
deed is a transferee within the meaning of 
6. ol, T. pP. Act. - i , 

“ It is argued, however, that a person to 
whom immovable property of the value of 
Rs, 100 or upwards has been transferred" 
by an oral sale is not a transferee within 
the meaning of the Act and within the 
meaning of s. 51, T. P. Act. It is however 
clear thats. ol, does not apply to.every 


person who-is in possession of property. lt 


does not apply to a trespasser ; it does not 
apply to a person who claims under a will 
because s. 5 of the Act relates to convey- 
ances between: living persons; Murlidhar 
Narayandas v. Parmanand Luchmandas 
(2). But the learned Subordinate Judge 
himself suggests the kind of difficulty a 
‘harrow construction of the section gives 
rise to, Is the transferee of immovable pro» 
perty of the’ value of Rs. 100 or upwards, 
where the transfer is made by a writing 
that is not registered, a transferee with- 
in the meaning of s.51, T. P. Act? The 
earned Subordinate Judge does not 
answer this question, but he is inclined to 
the view thatthe absence of registration 
will dot prevent the application of s. ol 
‘of the Act in the proper cases, though 
s. 54 specitically requires a “registered 
instrument,” : 

In my opinion, “transfer” within the 
meaning of s. 51 includes the transferee 
in a Conveyance in the wider sense of 
the term within the’ meaning of’ the 
‘definition of s. 5, T. P. Act, and that 
‘though a title derived irom a will cannot 
be said to be a “transfer” within the 
meaning ofs.5, a transfer of immovable 
property by oral sale can. The fact that to 
' make such.a transfer valid the property of 
‘a certaii value must be conveyad by a 
registered instrument in writing does not 
appear to me to affect the fact that it is a 
‘transfer within the definition of 8. 0, a con- 

(2) 34 Bom. LR 164; 137"Ind::Cas, 560; A IR 1932 
Bom, 190, ind, Rul, (1932) Bom, 307, 
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veyance of property between living perso! 
so that a person, to whom immovable pl 
perty of the value of Rs. 100 or upwards h 
‘been transferred or purported to have be 
transferred by an oral sale is a “transfere 
within the meaniog of s, 51 of the A 
Reference to the new s, d3-A, T. P. A 
will show that the word “transferee” c 
be used in the Act in a wide sense, a 
indeed, in that section it- has two difere 
meanings. Whether the transferee believ 
in good faith that he is absolutely entitl 
to the property is a question of fact. - 
may bs more difficult fora transferee | 
oral sale to satisfy the Court of the genui 
eness of his belief than for a transferee 
a registered written instrument, but that 
a question of fact to be determined int 
circumstances of each case. I think, the 
fore, the learned District Judge was rig 
when he found that the oral sale sub 
quently found to be invalid was nevertl 
less “a ‘transfer’ within the meaning of s. | 
T. P. Act, and when he remanded t 
case to the lower Court for disposal occo) 
ing to law, I would therefore dismiss ‘t. 
appeal with cost accordingly. 
Lobo, J.—This is a second appeal fr 
the judgment and decree of the Distr 
~- Judge of Sukkur-in Civil: Appeal. No. 
of 1436 and” arises in this; way. T 
appellant and his deceased brother Roch 
mal filed Bait No. 216 of 193> in t 
Court of the Subordinate Judge of Ro 
for ejectment of the respondents and t 
others, Sitalmal and Motimal, from ‘a ‘hot 
in the village of Sangrar in talugi. Ro 
‘and: -for - mesne- profits, The: defence. 
‘respondent’ Chanchalmal and; defenda 
Nos. 2 and 3. in the suit, was that they I 
purchased .the house in question from resp: 
dent Phagunmal, who was .acting. for a 
on ‘behalf of the appellant and Kochalu 
for a sum of Rs. 375, the transaction bei 
oral. It was further contended that if. 
sale was held to be bad, the respond 
Ohanchalmal and‘defendants Nos. 2. anc 
in the suit were entitled to compsnsation 
the sum of ks..2,875 made up of the purchi 
price paid by tuem and Rs. 2,500 expenc 
by them on effecting improvements - on 
house. The learned Subordinate Jut 
held the sale to be invalid and also h 
that the defendants Nos. 1 to 3 in the £ 
were not ‘transferees’ within the meaning 
s. 51, T. P, Act, and that therefore they co 
not claim the benefit of the section. 
accordingly decreed the suit for ejectm 
‘and mesne profits as prayed. The resp 
‘dents and the ‘other defendants in 
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suit appealed against this judgment and 
decree (Civil Appeal No. 99 of 1936 in the 
District Court of Sukkur). The learned Dis- 
trict Judge while upholding the judgment 
of the trial Court that the oral sale was void, 
held that appellant No. 1 and original defen» 
dants Nos,2 and 3 were entitled to come 
pensation unders.51,T.P. Act. He remand- 
‘ed the case to’ the trial Court in these 
words: 

“I would, therefore, allow the appeal and set aside 
‘the judgment and decree of the lower Court and 
direct that it will be re-admitted’ to its original 
number and decided according to law after taking 
evidence on issue No. 5. Appellant’s costs to be borne 
by the respondonts in this appeal.” 

It is from this judgment and decree that 

. the appeal before us bas been filed, and the 
only point that has been discussed before us 
is whether the learned Judge of the first 
Appellate Ocurt bas erred in law in holding 
that respondent Chanchalmal and defendants 
Nos. 2 and 3 were entitled to compensation 
under gs. 51, T. P. Act, and the order 
made by him in consequence of his so 
holding should be reversed. The question 
“before us in fact resolves itself into this: 
Who is a ‘transferee of immovable proe 
perty’ within the meaning of s. 51,T. P. 
Act? The term ‘transferee of immovable 
properiy’ is not defined in the Act, but 
s. 5 contains a definition of ‘transfer of 
property’; it reads: . 
. “In the following sections “transfer of property” 
means an act by which a living person conveys 
property, in present or in future, to one or more 
other living persons, or to himself, or to himself 
and one or’more other living persons; and “to 
transfer property” is to perform such act,” ; 

A definition: of ‘transferee: of immov- 
able. property’ is clearly deducible from 
this section: a transferee of immovable 
property is a living person to whom ‘im- 
movable property has been conveyed by 
‘another living person. The contention of 
the learned Advocate for the appellant is 
that the learned Judge of the trial Court 
was right when he ‘held that the ‘transferee 
of immovable property’ referréd to ins, ol, 
T.-P. Act, is-a person to whom property 
has: been. conveyed.in the manner prescribe 


ed by ‘the’ T. P. Act, ss, 5,9 and 54; that 


is; where the immovable property is in 
value more than Rs, 100 the transferee of 
immovable property is a person to whom 
the property has been conveyed by a deed 
of conveyance duly executed and regis- 
a under the provisions of 54, T. P, 
3 CL. i poe ot 
Now: the definition of: ‘transfer of pros 
perty’ ins. 5 of the Act is very wide and 
would cover not only a conveyance of 
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immovable property perfect in form and 
legally valid, but also a conveyance which 
is defective either because it does not 
comply with the provisions of the T. P. 
Actrelating to conveyance of immovable 
‘property; or because ihe title conveyed 
is defective: ‘Now, obviously, s. 51, T. P. 
Act, contemplates only a transfer of props 
erty which conveys a defective title be- 
cause it provides for the payment of 
compensation to such a transferee if he 
is evicted by a party proving a better title 
and he otherwise fulfils the requirements of 
the section. Is there any reason why s. 51, 
T, P. Act, should not also include within 
term ‘transferee of immovable property’ 
a transferee who otherwise fulfils the re- 
quirements of s. 51, in regard to good faith, 
etc., but whose title, otherwise unassailable, 
is defective because the conveyance to 
him does not comply with the requirements 


‘of B. 54, T, P. Act, in regard to a conveys 


ance of -immovable property of the value 
of over Rs. 140 ? Is there any reason why an 
oral sale of immovable property for Rs. 99 
which. is valid under the Act should entitle 
the transferee thereunder to compensate 
under s. 51, T. P. Act, if he otherwise fulfils 
the requirements of the section, and a 
transferee of immovable property for 2 
consideration of Rs. 101 by oral sale also 
fulfilling the other requirements of s. 51 
should not be entitied to compensation on 
eviction by a person having a better title ? 
In other words is the defect in title con 
tempiaied by s. 51, T. P. Act, a defect un- 
connected with the form of conveyance to 
the transferee ? In my opinion, there is 
nothing either in the wording of s. 51, T. 
Pe Aet, or in the principle underlying the 
‘provisions of the section to warrant such a 


, differentiation. 
: ' Section 51, Ti P. Act, embodies and is 
-an application of the equitable maxim 
“he who seeks equity must do equity. Ifa. 
“person comes into possession of immovable 
‘ property and effects improvements thereon, 


that 


‘believing in good faith that his title to 
the property is unimpeachable, and if 
consequently he is.evicted from the prop? 


t 


erty by a person having a better title, 


equity- requires that the person BO evicting 
“should compensate the person evicted to 


the extent of the value of the improvements 


effected by bim on the immovable property 


in. question, Good faith means due-care 
and caution. It is equitable to compensate 
the evicted transferee because he has-acted 
in good faith, thatis due care and caution, 
though the law: prescribes that he is liable 


~ 
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can see no reason why this equitable prin- 
ciple should be held applicable to a trans- 
feree of immovable property who has- acted 
in good faith and possesses a conveyance 
complying with the provisions of the T. P, 
Act relating to conveyance of immovable 
property of the, value of Rs, 100 and it 
shculd not be held applicable to a trans- 
feree of immovable property who has 
similarly acted in good faith but is not 
possessed of a conveyance in accordance with 
the provisions of the T. P. Act in regard 
to conveyance of immovable property of 
the value of over Rs. 100. If both have 
acted in gocd faith, both have a defective 
title, both are liable to be evicted, surely 
both have an equal claim to equitable 
consideration. 

Nor can I find anything in the T. P. 
Act itself which would require or justify 
the interpretation sought to be put by tke 
learned Advocate for the appellant on 
the words “transferee of immovable prop- 
erty” in s. 51,T. P., Act, As I have said 
before the definition of “tranefer of prop- 
erty’ in s. Sof-the Act is very wide and 
would include a conveyance defective both 
in form and in the nature of the title which 
it conveys. There is at least one other 
section in the T. P. Act where the phrase 
“transferee of immovable property” covers 
. 4 person to whom immovable property has 
been conveyed in a manner not contemplat» 
ed and provided for by the I. P. Act, and 
that is s. 53-A, It contemplates a trange 
feree of immovable property in possess 
sion of that property without such a cone 
veyance as is provided for in s. 53, T. P. 
Act. The words used are 

“and the transferee has, in part performance of the 
contract, taken possession of the property or any 
part thereof, or the transferee, being already in pos- 
session, continues in possession in part perform- 


ance of the contract and has done some act in 
furtherance of the contract. . e .” 


Section 53-A, T. P. Act, is a new section 
embodying the principle of part perform- 
ance and “the transferee” referred to in 
this section is obviously a transferee with- 
out the conveyance contemplated in s. 54, 
T. P, Act. Whether therefore in interpret- 
ing the term “transferee of immovable 
property’ the principle underlying s. 51, 
T, P. Act, is considered or the language 
used bf the Legislature, there seems to 
be no reason why the interpretation to be 
placed upon this term should be the restri- 
cted one contended “for by tbe learned 
Advocate for the appellant. No doubt a 
trespasser is not a transferee to whom 
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property has been éonveyed by a living 
person and cannot claim under s. 5). 
Similarly, a legatee under. the will of a 
deceased perscn cannot claim the benefit 
of s 51; as was held in Murlidhar 
Narayandas v. Parmanand Laehmaudas (2) 
because he is not a transferee within the 
meaning of s. 5,- but apart from. such 
cases it appears to me that logic and rese 
son require that the term “transferee of 
immovable property” in g. “51, T,.P. Act, 
be so construed as to include -a*person to 
whom immovable property hasbeen cone 
veyed otherwise than as required by the 
provisions of the T. P. Act, ss:°9-and 54, pro- 
vided of course he fulfils the other require- 
ments of s. 5l. I therefore agree with the 
Hon’ble the Judicial Commissioner that in 
the present case the respondents who are 
transferees of tte property in question under 
an oral sale are entitled to the benefit of 
s. öl, T. P. “Act, provided that they believed 
in good faith that they were absolutely 
entitled to the property in question. I 
therefore: agree that this appeal should 
be dismissed with costs. Cross-objections 
were filed by respondent No. 1 but these 
were not pressed, They are accordingly 
dismissed with costs. 


D, Appeal dismissed, 


_OUDH CHIEF COURT 
Execution of Decree Appeal No, 4 of 1937 
April 22, 1940 
Zta-UL Hasan AND. YoRKE, JJ. 
MANGREY — Deores- HOLDER — APPELLANT 

versus - 
SUNDER—JUDGMENT-DEBTOR — RESPONDENT 

Civil Procedure Code (Act V of 1908), 0. XLI, r. 1, 
s. 41—Formal order under a. 47—Appeal, if must be 
accompanied by copy of formal order. 

No valid appeal against an order under s. 47 
Oivil P. O., can be filed which is not accompanied 
by a copy of the formal order or decree. 

Under O, XLI, r. !, Oivil P. O., itis imperative 
that a copy of the decree should accompany the 


, Memorandum of appeal. If it is filed beyond the 


period of limitation the appeal is barred by time. 
119 Ind. Oas. 4 (3), distinguished, 42 Ind. Gas. 888 
(2), followed, Khirode Sundari Debi v. Janendra. 
Nath Pai Chowdhuri (1), dissented from. i 


Ex, D. A, against the order of the Addi» 
tional Civil Judge of Gonda, dated October 
5, 1836. p 


Mr. M. P. Srivastava, for the Appellant. 
Mr. K.N. Tandon, for the Respondent. 


Judgment. — This is a decree-holder’s 
second appeal against an order of the 
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learned Additional Civil Judge of Gonda 
who concurred with the learned Muasif 
in holding that the decreesholder’s applica- 
tion for execution dated October 1, - 1930, 
was time-barred. The learned Additional 
Oivil Judge also held that the decree- 
holder's: appeal to his Oourt against the 
Munsif's-order was barred by time. 

| The decreain question was for Rs. 300 
payable by gik. equal .instalments. The 
first three instalments of which the first 
-was due:on May 31, 1931, were due at 
intervals “of six months, the fourth at an 
interval of a year after the third, the fifth 
at an interval. of a year from the fourth 
and the sixth at an interval of a year irom 
the fifth. In the application dated Octo- 
ber 1, 1935 it was stated that three instal- 
ments had been realized by the degrees 
holder and the application was for recovery 
of the last three instalments, the first of 
which was due on June 8, 1933 and that 
the previous application for execution which 
‘was brought on August 14, 1931, was con- 
signed to records on August, 25, 1931, after 
_ realization of Rs, 50 the amount of the 
third instalment. 


- The learned Munsif held. that as the 


application in question had been brought. 


more than three years from the date of the 
previous ‘application for execution and. as 
mere certification of payment was not a 
step in aid of execution, the application 
was time-barred. 


-The first question in appeal is whether 
the appeal against the order of the learned 
Munsif' was or was not barred by time. 
The order cf the learned Munsif uphoid- 
ing the objection of the judgment-debtor 
‘under 8. 47, (wil P. O. and striking off the 
application for execution was passed on 
February 15, 1936. On February 28, 1935, 
the decree-holder applied for a copy of the 
order and the copy was ready on March 4, 
1936. Tne appeal was filed on March 18, 
1936. On March 19, the decree-holder was 
directed to file a certiied copy of the 
formal order. He applied for a copy of the 
formal order on March 21, 1936. and the 
copy was ready on March 28, 1936. It was 
filed'on April 14, 1936. Order XLI, r. 1, Oivil 
P. O, provides .that— 

“The memorandum ghall be accompanied by a 
copy of the decree appealed from and {unless the 
Appellate Court dispenses therewith) of the judgment 
on which it is founded”. . . 

The decree in the present case was the 
formal order which was not filed along with 

“the memorandum of appeal but was fiied on 
April 14, 1936, several days beyond the 
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period of limitation. It is conceded that 
even if the time which the office of the 
Munsif took in preparing a copy of the 
formal order be added tothe time prescrib- 
ed for an appeal, the entire period will 
not go beyond April 4, 1936. Tne learned 
Counsel for the appellant places reliance 
on the Oalcutta case of Khirode Sundari 
Debi v, Janendra Nath Pal Chaudhuri, 6 
O. W. N., 283 (1) in which it was held that 
an order determining any question referred 
to in s. 244 of the Oivil P. O. (present s. 47) 
is a decree under s. 2 of the Civil P, U. and 
that therefore when an appeal is preferred 
against such an order it is sufficient to attach 
to the memorandum of appeal a copy of the 
order itself, This case no. dobut supports 
the contention put forward on behalf of 
the appellant, but in the case of Qasim Ali 
Khan v. Bhagwanta Kunwar, |. L. R., 40, 
All., 1212) in which also an appeal had peen 
filed against an order under s. 44 of tue 
Oivil P. G. it was held that no valid appeal 
could be filed which was Dot accompanied 
by a copy of the formal order or decree. Tne 
case of Khirode Sundari Debi v. Janendra 
Nath Pal Chaudhuri, 6 O. W. N., 263 (1) 
was referred to in this case but was dissent- 
ed from. Weare in entire agreement if we 
May say so with respect, with the reasoning 
of Mr. Justice Tudball, one of tha Judgoas 
who constituted the Bench in the Allahabad 
case. Keferring to the case of Khirode 
Sundari Debi v. Janendra Nath Pal 
Chaudhuri, 6 O. W. N. 283 (1) the learned 
Judge says AH 

“Tt was héld that the order itself is the decres 
and no other decree is necessary. I find it impossi- 
ble to agree that the order itself is the decree and 
no other decree is necessary. The Oode defines a 
judgment as the statement given by the Judge of 
the grounds of a decree or order. The ‘decree’ 15 


the formal expression of an adjudication which 
conclusively determines the rights of the parties. 


It is this formal adjudication (and not judgment, 


which determines the questions batween the parties, 
The word ‘decree’ includes the ‘determination of a 
question within ‘s. 47’. To my mind it is quite 
clear that the determination of such questions 18 in 
the ‘formal’ expression of the Oourt’s adjudication 
on the points. The judgment gives merely the grounds 
for the decision. in the case of ‘order’ also the, 
Code clearly distinguishes between the judgment 4. e., 
the grounds of the order andthe ‘order’ itself which 
is the formal expression of the deicision. An Indian 
‘Judgment’ is not to be confused with an Haglish 
The latter corresponds to the forma! 
decree or order passed in the case. The decision of 
a question--within 6. 47 would be an® ‘order’ and 


‘not a decree were it not specially laid down (tor 


the purposes of appeal) that it should be deemed tu 
be a decree.” , 

(1) 6 O W N 283. 

(2) 40 A 12; 42 Ind, Oas. 888; 15 A LJ 801; AIR 
1918 All, 394. : 
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The learned Counsel for the appellant 
has also referred to us .the case of Santi Lal 
v. Raj Narain, A, 1--R21929 All., 858 (3) in 
which it was keld that the filing of the 
formal order outside the limitation period 

. for the filing of an appeal does not bring 
. the appeal itself outside limitation and 
that it is sufficient if the order is filed 
before the hearing. In this case, however, 
the appeal was against an order passed in 
insolvency proceedings. The case of an 
order under s. 47, Civil P. O, is entirely 

. different inasmuch as such an order is by 
s. 2 (2), Civil P, Q. included in the definition 

. of a decree and we have already pointed 
out that-under O. XLI, r. J], Oivil P, ©. it is 
imperative that a copy of the decree should 
accompany the memorandum of appeal, As 
Jin the present case the appeal was not 
accompanied bya copy of the decres which 


was filed beyond limitation, the appeal was © 


incompetent. 

The result is that the order of the learn- 
ed Munsif dismissing the appellant's 
application. for execution as time-barred 
has. become.final, and. it.is not necessary to 
go into the merits of that order. 

es appeal is therefore dismissed with 
costs. 


D. Appeal dismissed, 


(3) A IR 1929 All, 858; 119 Ind. Cas, 4; Ind. Rul. 
(1929) All; 964. - ~  ° 7. i RI 
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RANGOON HIGH GOURT 
Special Second Appéal No. 103 of 1939 
Ei July 13,1939 
WRIGHT, J. 
Dr. R. L. BONI— APPELLANT 
versus ae 
_ PHAYAGYI AND ANOTHER— RESPONDENTS 
. Registration Act (XVI of 1908), (Rangoon), s..17 (1) 
(b)—Document,. whether requires registration, how 
decided—Document held did not require registration 
and was, therefore, admissible—Practice—Decision 
‘egarding persons not parties to suit.  - 
_ It isthe document itself which must be looked at 
in deciding whether it requires registration and the 
immediate intention of the document and  not-its 
ultimate result is the important point, A very strict 
interpretation is to be placed on the words in s. 17 
(1) (b), Regis, Act. i 
eld, on construction of the document thatit did 
not on the face.of it, purport.to mortgage any in- 
terast In immovable property. Under it the execut- 
ant did note purport to give up any of his rights in 
the property. The | present tense did not bring 
the document within the scope of s. 17 (1) (b), Regis. 
Act. The document, therefore, could be admitted in 
evidence. ° : 
[Case-law relied on. ] 
: The Court can pnly decide the 


Í Case as between 
the parties on the record and 


ho decisions as to 
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shares of people who are not parties should be 
give ; 


Mr. Cowasjee, for the Appellant. 


Mr, N. R. Burjorjee for Dr. Rauf, for the 
Respondent. 


Judgment.—The plaintif-appellant, 
Dr. R. L. Soni, brought a suit against the 
defendant-respondent, Phayagyi (a) Fayez 
Mohamed, for declaration of bis title to 
a piece of land, for possession of the land 
and mesne profits, In the SubeDivisional 
Ccurt he failed, except in so far as he 
obtained a decree for Rs. 143-50 with 
regard to mesne profits. On first appeal 
bis suit was dismissed altogether. He 
therefore comes to thie Court in. second 
appeal, Part ofthe plaintiff's claim was 
based upon a mortgage, evidenced by a 
registered deed (Ex A), which was executed 
in his favour by one Po Lu, the brother 
of the defendant, It isthe pleintifi’s case 
tbat the defendant acquiesced in this morte 
gage and in a sale deed and that he is now 
estoppéd from .denying that his interest 
passed under ‘these deeds to the plaintiff. 
To support him, he relied upon a docu 
ment (Ex. D). Both the lower Courts have 
held that this document is inadmissible 
in evidence because it has not been regise 
tered. The substantial point which arises 
before me in appealis whether these decie’ 
sions were correct or not. I set out a transla 
tion of the document : 


“DEED OF AGREEMENT ae 

On March 22; 1:35, Gorresponding to ith Waning 
of Tabaung 1296 B. E. this deed of agreement is 
executed by me, Fez Mohamed, son of Maji Khan 
(alids) “Majiru ‘and ‘younger brother of Fezal 
Mohamed  Waziru (alias) Ko Po Lu, residing. ab. 
Thayetchin village, Paungde, in favour of Dr. 
R.L. Soni, residing on Rangoon Road, Paungde as 
follows : 

Whereas the paddy lands, situate in the Proe 
vince of Burma, standing inthename of my deceas- 
ed father and worked and managed by my elder 
brother Ko Po Lu, have been mortgaged withthe 
creditor R. L. Soni for Rs, 7L0 by my elder brother | 
Ko Po Luas per registered deed No, 2143, dated 
November 16,1934 of the office of the Sub-Registrar, 
Paungde; and whereas other paddy lands belonging 
to us and standing in the name of (our) father,, have 
been sold to R. L. Soni for Rs. 1,800 by, my 
elder brother Ko Po Lu, as per registered deed 
No. 2,142 dated November 16, 1934 of the same office, 
the same Township; and whereas the said mortgage 
and sale deed were made- by my elder brother in 
consultation with me and with my consent; and where- 
as I was not able.to come to Burma and effect the 
registration myself as was away in India 
working my own paddy land; and whereas the 
registration hasbeen effected already although - 
Ihave come to Burma; So this deed of agreement 
ismade and given. The two documents, vis. a 
mortgage deed being No. 2,143 dated November 16, 
1934 and a sale deed being No. 2142, executed 
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by my elder brother have been read over to me and 
having understood (the same), I argee.I have no objec- 
tion and I shall not interfere with the said documents 
and the said paddy lands infuture. I agree to all. 
In witness whereof this deed is signed.” 


>The -relevant portion of the Burma 
Aen Act which is said to apply is s. 17 
| ) . i 

t “Other non-testamentary instruments which pur- 
port or operate to create, declare, assign, limit or 
extinguish, whether in present or in future, any 
right, title or interest, whether vested or contingent 
of the value of Rs. i 
movable property.” e 

_ Such document must be registered. Itis 
contended by Mr. Cowasjee on behalf of 
the appellant that it is.the document itself 
which must be looked ab to see whether 
it comes within the provisions of the 
Regis. Act. He argues that the law and the 
document must be strictly construed and 
that if there is any doubt as to whether 
the document should or should not be ree 
gistered, the benefit of that doubt should 
be given tc the person who wishes the 
QOourt to accept the document: Mr. Cowas- 
jee contends that this document does not 
fall within the purview of s. 17 (1) (b), 
Regis. Act. He cites several authorities to 
support his argument, Ina Full Bench— 
five Judges—case in Jiwan Ali Beg v. Basa 
Mal (1) it was held that for an instrument 
to come within s. 17 (b), Regis. Act, it 
must in itself purport or operate to create, 
declare, assign, limit, or extinguish some 
Tight, title or interest of the value of 
Rs. 100 or upwardsin immovable proparty, 
and to come within s.-17 (e), it must be on 
the face of it an acknowledgment of the 
receipt or payment of some consideration 
on account of the creation, declaration, 
assignment, limitation, or extinguishment 
of such a right, title, or interest. Atp. 114* 
the learned Chief Justice said ; 

“Now what construction should: be placed on these 
prohibitory and highly penal sections, which impose 
such serious disqualifications for non-observance of 
registration ? The only -proper answer, tomy mind, 
is that we must see that the strictest construction 
be placed on them, and that the document objected 
to comes within the four corners of these pro- 
visions,” 

The case I have just referred to was 
cited with approval in Gous Mohomed v. 
Khawas Alt Khan (2). In Attra v. Mangal 
referring to registraticn : 

-“Tf there isany doubt on the subject, the benefit 


of the doubt must be given to the person who wants 
the Court to receive the document in evidence.” 
(1) à A 108; A W N1885, 310 (Œ B). 
(2) 23 0 450, A 
3) 2 -L 200; 85 1-4. Oas. 254; A I R 1922 Lah. 43; 
140 P L R1921; 4LLJ 1. 
-*Page'of 9 A,—[Ed.] 
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In Sakharam Krishnaji v. Madan 
Krishnaji (4) the auestizn of registration 
was referred to, Thoe.document in question 
contained the following words : ; 

“Our eldest brother M has built houses and is 
building new houses on property appertaining to 
his share. Tothe same we three persons and our 
heirs and representatives have no interest of any 
kind. If we or they should prefer any claim, then the 
same is tobe null. This release paper we have duly 
passed in writing jointly and severallyand in sound 
mind.” 


West, J. when Considering this document 
said : 

“It implies a declaration of will, not a mere state- 
ment of fact, and thusa deed of partition, which 
causes a change of legalrelation to the property 
divided amongst all the parties to it, is a declaration 
inthe intended sense : but a letter containing an 
admission, direct or inferential that a partition oncs 
took place, does not ‘declare’ a right within the 
meaning of the section.” 

This decision of his was approved of by 
their Lordships of the Privy Council in 
Bageshwari Charan Singh v, Jagarnath 
Kuari (5. In Ranganayaki Ammal v. 
Virupakshee Rao Naidu (6) it was held 
that the word “declare” in s. 17 (1) (b), 
Regis. Act implies a declaration of will, 
not a mere statement of fact. There the 
deed of compromise did in one sense 
“declare” aright; that was, the existence 
of the right was directly or indirectly stated 
by the deed, but it was not held to be ‘an 
expression or declaration of will by which 
the right was constituted. In Pandurang 
Krishnaji v. Markandeya Tukaram (4) 
their Lordships of the Privy Council cone 
sidered adocument with a view to ascer- 
taining whether it ought.to have been 
registered, This document contained among 
other things the following passage : 

“You are therefore liable for the profit or loss 
which accrued uptill now and may accrue in future. 
We are not to take a share and pay the loss. You 


- may make a management as you like.” 


It was held that this passage did not make 
the document one which required regis» 
tration, and that it was receivable in evle 
dence regardless of what the ultimate effect 
of these words might be. In Gulab v. 


Mehndi (8) it was held that documents 

4) 5B 232, 

3) 11 Pat. 272; 136 Ind. Cas, 792; A IR 1932 P Qo 
55: 59 I A 130,90 W N 43; 360 W N 250;35 L 
W 217; (1932) A L J 186;55 OLJ 136; 62ML J 
996: 34 Bom. L R483; Ind. Rul. (1932) P O 1432; 13 P 
L T 279; (1938) M W N 660 (P O). 

(6) 45 M L J100; 72 Ind. Oas. 456; A I R 1928 
Mad. 621: 17 L W 588: 32 M LT 312. 

(7) 49 O 334; 65 Ind. Oas. 954; A I R 1922 P O 


- 20; 49I A16; 18 NL R1; 260WN 201; 3 UPL 


RiP O) 85; 20 A L J 305; 42M L J 436: 15 L W 486; 
30 M LT 249; 35 O'L J,409; 24 Bom. L R557 


P 0). 
WA L 112; 67 Ind. Oas. 417:‘A I R 1922 Lah, 
95, : = E Fae be | 7 A 
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embcdying an undertaking given by a 
certain person not to contest any alienation 
which his brother might make in future 
as to a half share of the land did not 
| require registration. In Het Lal v. Upendra 
Nath (9) it was held that a document which 
merely acknowledged a pre-existing right 
did not require registration, and that it 
was only when there was an immediate 
-intention to create, declare or assign title 
that a document need be registered. I 
think that these decisions lend strong 
support tothe argument advanced by the 
learned Oounsel forthe appellant, that it 
is the document itself which must be 
looked at in deciding whether it requires 
Tegistration and that the immediate inten- 
tion of the document and not its ultimate 
“ result is the important point. These 
cases do also shew -that a very strict 
interpretation is to be placed on the words 
ins. 17 (1) (b), Regis. Act. Attra's case (3) 
shews that if there is doubt the document 
should be admitted. Mr. Burjorjee on bee 
half of the respondent contends that these 
authorities are not directly in point and 
he lays great stress on the fact thatin the 
latter part of Ex.D the present tense is 
used when the defendant stated : 

“I agree, Ihave no objection and I shall not in- 


terfere with thesaid documents and the said paddy 
lands in future. I agree to all.” 


He further contends that equity should 
not berelied-upon to enable anyone to 
avoid tbe operation of a statute. He 
points out that the ultimate effect of this 
document (Ex. D) isto deprive the defen: 
dant- of his rights- in this property, and 
that in effect it amounts either toa morte 
gage.or a release, particularly when it is 
Viewed in conjunction with the surrounding 
circumstances and the mortgage-deed 
(Hx. A). I did not understand Mr. Cowas- 
jee toberelying at all on equity when 
he advanced his argument to the effect 
that this dccument did not require regis- 
tration. In the authorities cited no refer» 
ence whatever is made to equity, and they 
proceed upon a strict construction of s. 17 ; 

egis. Act, itself, In such circumstances, 

do not think that I need refer to the 
authorities which are cited by Mr, Burjorjee 
to support his contention that equity 
cannot be relied upon to avoid a statute, 
In view of the authorities which | have 
quoted, it does not seem that the ultimate 
effect of the document should be taken 
into consideration, It-.is the document 


_ (9) 16 Pat. 34; 166 Ind, Oas. 22; AI R 


19 i 
214; 17 PL T &35;-3 B R 142; 9 R P 274, Pe te 
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itself which is important and I may quote ` 
at this stage a passage from the judgment 
of the Ohief Justice in Jiwan Alt Beg V. 
Basa Mal (1); ! 

“Tt must be on the face of it an acknowledgment 
of the receipt or payment ofsome consideration on 
account of the creation, declaration, assignment, 
limitation or extinguishment of such an interest as 
is referred to.” 

It is true that the learned Chief Justice 
was referring to sub-cl,(c) of s. 17 (|), 
‘Regis, Act, but it is conceded that for the 
purpose in hand there is no distinction to 
be drawn between these two sub-clauses. 
It is quite clear that this document (Ex. D) 
does not, onthe face of it, purport to morte 
gage any interest in immovable property. 
It is also equally clear that under it the 
defendant does not purport to give up 
any of his rights in the property. To 
revert to Mr. Burjorjee’s first point,it is 
true that in the latter part of Ex. D the 
present tense is used, but I think that if 
the document is read as a whole it will 
be seen that this-amounts to a re-affir- 
mation of what the defendant had done 
previously and is followed by a promise as 
to what he will refrain fromdoing in the 
future, It doesnot seem to me that the; 
present tense in this one portion brings the 
document within the scope of s. 17 (1) (b), 
Regis. Act. In view of the terms of Ex. D 
and the authorities to which I have referred 
nbove, I coasider that Mr. Oowasjee's 
Coalention to the effect that this document 
is not one which must be registered should 
prevail and I am, therefore, of the opinion 
thatit was wrongly excluded from cons 
sideration by the lower Oourts. It is ime 
possible to ssy what decision the Oourts 
would have come to if they had taken this 
document into consideration, and moreover 
the fact that-it must be admitted will also 
probably mean that a considerable amount 
of additional evidence will have to be ad- 
duced. In such circumstance, and with the 
approval of both sides, [ propose. to ree 
mand this suit as a whole under the provi- 
sions of O. XLI, r. 23, Civil P, ©. i 

I allow this appeal, set aside the judg» 
ments and decrees of the lower Courts and 
direct that the suit be re-admitted under 
its original number and determined on its 
‘merits, Ex. D being admitted in evidence. 
I notica that in the course of the trial Court's 
judgment reference has been made to the 
shares of sume perscus who were not parties 
to this suit. ‘This was not correct. The 
Court can only decidé the case ‘as between 
the parties on the record and any decisions, 
as to shares of people who are not -parties 
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must be deemed to have been set aside. 
Itisstated before me by both sides that 
there will probably have to be an adminis- 
tration suit to decide such matters. Costs 
in this appeal, Advocate’s fee 10 gold 
mohurs, will be costs in the suit as ulti- 
mately decided, The usual certificate will 
issue for the refund vf court-fees paid in 
this appeal. 


D. l Case remanded. 
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Adjudications as to confiscations, increased rates - 


of duty or penalties made under the power confer- 
red by s. 182, Sea Oustoms Act are decisions or 
oe within the meaning of s, 188, |p. 233, col. 


The words “decision or order” in s. 188, Sea 
Oustoms Act, are wide words, and are of a more 
general nature than the adjudications referred to in 
s. 182, which are algo referred to ag awards in 
s. 186 and are not confined to adjudications under 
s. 182, but include decisions by an Officer of Ous- 
toms as to the rate of duty applicable to particular 
goods, which necessarily involve the determination 
of the particular category in the tariff classifica- 
a into ma the goods 

ecretary of State (L), explained and 
te 834 ol. 1] ), exp not approved. 

It cannot be inferred that the heading of the chap- 
ter —“ Procedure relating to Offences, Appeals 
etc. "—indicates that the appeals are correlated with 
the offences. The chapter is one relating to proce- 
dure and not a chapter relating to offences. The 
heading of the chapter is of no material assistance 
in the construction of a. 188, [2bid.] 


SEORBTARY OF STATE v, MASK & Go. (P. Ò.) 


fell, Hart Bhanji v.° 


231 


The proviso in s. 18°, which is limited to adju- 
dications under s. 182, does not, necessarily involve 
the narrower construction of the opening words of 
the section. [tbid.] f 

By ss. 188 and 191 a precise and self-contained 
Code of appeal is provided in regard to obligations 
which are created by the statute itself, and it en- 
ables the appeal to be carried to the supreme head 
of the executive Govt. It is difficult to conceives 
what further challenge of the order was intended 
to be excluded other than a challenge in the Oivil 
Oourts. An order of the Collector of Custome dis- 
missing an appeal ander s. 188 from a decision of 
the Assistant Oollector of Oustoms regarding the 
rate of duty assessable on particular goods, which 
is, confirmed by the Governor-General-in-Qouncil 
under s. 191, excludes the jurisdiction of the Civil 
Court to entertain a suit to challenge the merite 
of that decision. 181 Ind. Cas, 821, reversed 
Wolverhampton New Waterworks Co. v. Hawkes- 
ford (2) and Newlle v. London Express Newspaper 
Ltd. (3), relied on, O. 8. No. 747 of 1920, 172 Ind 
Cas. 70 (4) and 187 Ind. Oas. 542 (5), approved 
71 M. L. J 40(N. R.O), 137 Ind. Oas. 535 (6) and 
172 Ind. Oas. 771 (7), distinguished. [p. 235, col. 


2.) 

Section 32, Govt. of India Act does not affect 
the velidity of an Act of the Indian Legislature 
which creates an obligation and provides an ex- 
clusive Code. for its determination ; such an. obli- 
gation is not covered by sub-s. 2 of s. 32. Hence 
an exclusion of the subject's right of resort to the 
Civil Courts by ss. 188 and 191, Sea Oustoms Act, 
would not be ultra vires of the Indian Legislature. 
18 Ind. Cas. 22 (8), explained. |p. 236,col. 2.] 

The exclusion of the jurisdiction of the Civil 
Qourts is not to be readily inferred, but that such 
exclusion must either ba explicitly expressed or 
clearly implied. It is also well-settled that even if 
jurisdiction is so excluded, the Civil Oourts have 
jurisdiction to examine into cases where the pro- 
visions of the Act have not been complied with, 
or the statutory tribunal has not acted in con- 
formity with the fundamental principles of judicial 
procedure. !p. 235, col. 1] - 

If there is any doubt as to the proper construc- 
tion of a section in a new Act it would undoubted- 
ly be legitimate to consider the previous law which, 
it was consolidating and amending. [p. 234, col. 
2 > 


Messrs. H. H. Willink, K. C. and W. W. 
K. Page, for the Appellant. 
Mr. W. Wallach, for the Respondents. 


Lord Thankerton.—The sole question 
for determination in this appeal is as to 
the jurisdiction of the Civil Courts to 
entertain the suit. The appeal is taken 
from a judgment and order of the High 
Court of Judicature at Madras, dated Febru- o 
ary 2, 1938*, which set. aside a decree of 
the Subordinate Judge at Ouddalore, dated 
March 30, 1937 (which had dismissed the 
respondents’ suit on the ground of want 
of jurisdiction), and directed the Sub- 


ordinate Judge to restore the suit to the 


file and to dispose of it on the merits. 
The respondents are a firm of merchants, 
having their head officé at Panruti in the 
#Sec 181 Ind. as. 621.—(Hd) |. 
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‘Province of Madras, and, in the course of 
their business, they import betel-nots from 
Java into British India. The facts in the 
present suit, which was filed by the rege 
_Dondents on April 10, 1934, are not materiale 
ly in. dispute. The suit relates to two con- 
signments of betel-nuts, imported by the 
respondents in December, 1932, from Java 
to Pondicherry by sea,’and thereafter by rail 
to Panruti. These consignments, which 
Originally consisted of 3,927 bage in all, 
were repacked atthe Port of Pondicherry, 
owing.to damage to the gunnies, into 
4,083 bags, before importation. into British 
India, “The consignments were imported 
into the Province of Madras by rail and 
carts.- from Pondicherry- to Panruti by 
Various instalments, tbe ‘first of which con- 
sisted of 1,000, . bags imported through 
the Customs Station at Pondicherry on 
December 31, 1932. The remaining bags 
- were. imported in several instalments in the 
months of February, March and November, 
1933, through the Customs Stations at 
Pondicherry and Madalapet.. 

It appears that, prior to this occasion, the 
respondents had been in the habit of import- 
ing their. betel-nuts at the port of Cuddalore 
in the Province of Madras, but, in the 
beginning of-the year 1932, the Oustoms 
Collector at that port bad assessed a similar 
consignment of 3,605 bags -as boiled betel- 
nuts subject to duty-on a -tariff value, 
contrary to the respondents’. contention that. 
they should be assessed “as raw betel-nuts, 
subject, to duty ad valorem. In the hope 
‘that they might achieve an-assessment in 


- accordance with their ccntention, the res-- 
pondents altered-their place ‘of importation i 
`: In the case “of the consignmen's here in 


question, but their,disappointment in that 
respect has given rice tothe present suit, 
in which they seek to challenge the adverse 
decision in a civil suit. 

On the arrival of the consignments at 
Pondicherry, the respondents wrote on 
December 27, 1932, to the Collector of 
Customs, Madras, asking to be allowed to 
import the goods as raw sliced betelnuts 
end not as boiled. As they anticipated an 
increase in the ad valorem duty to come into 
effect at the beginning of 1933, they re- 
quested a telegraphic reply, which they 
received on December 29, 1932, saying, 

“If you desire import before January first you 
must import goods and deposit duty calculated’ on 
higher tariff value Inspector will at time of taking 
deposit and passing goods take sealed samples for 
test and will also delivers to you other sealed 
e f£amples to enable you appeal if necessary,” l 


Tle reeycndents .thereupcn: imported 
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1,000 bags on December 31, 1932, and paid 
the higher duty under protest to the Ase 
sistant Inspector of Customs at Pondicherry 
Railway Chauki, samples being’ duly taken. 
After examination of the samples, the Assise 
tant Oollector of Customs, Madras, wrote 
to the. respoudents on February 28, 1933, 
as follows :— 

“I have to atate that on examination of the 
samples from the consignment in question, it has 
been found that the betel-nuts imported are ‘boiled’, 
The 1,000 bags cleared on December 31, 1932, are 
therefore assessable at 373 per cent. on a tariff 


valuation of Rs 23 per cwt. and the remaining 
bags, if cleared, will be lisble to duty at 45 per 


- cent, on a tariff value of 16 per cwt." 


An appeal by the respondents against this 
decision was dismissed by the Collector of 
Customs on June 20, 1932. The matter 
was taken to the Govt. of India in revision, 
but by their order dated: August 13, 1933, 
the Govt, of India confirmed the Oollector's 
decision. The present suit was filed” on 
Aril 10, 19384, °° Sr 


In the suit the respondents seek to recover’ 
the excess amount collected from them by 
levying duty upon.a tariff value of Rs. 23 
per cwt. upon 1,000 bags and of Rs. 16 per 
cwt, upon the remainder, viz., 3,063 bags 
instead of levying duty upon the invoice - 
value of Rs. 10-9-1 per cwt. In para: 14 of 
the plaint they state that the cause of action 
arose on August 18, 1933, when their peti- 
tion for revision tothe Govt. of India was 
thrown out. Various issues were framed 


: 
CHE dca! 


“by the Subordizate Judge, but it was de- 


cided to determine in the first Instance 
Issue No. 3—"Has this Oourt no juris- 
diction to entertain this suiti:and ‘is<thé: 
suit barred by the provisions of the, Sea 
Customs Act?” By a judgment dee 
livered on March 30, 1937, the Sub- 
ordinate Judge held that the Court had no 
jurisdiction to entertain the suit and dis- 
missed the suit. An appeal was allowed 


"by the High Court on February 2, 1938, and 


the Subordinate Judge wes directed : to 
proceed to dispose of the suit on the merits, 
This appeal is from that decision. 

While the imposition of the duties here 
in question is regulated by the Land 
Customs Act (Act XIX of 1924), the matter 
in issue arises under certain provisions of the 
Sea Customs Act (Act VII of. 1878) which 
are jncorporated, subject to the necessary 
verbal modifications, by s. 9 of the Land 
Customs Act, and the schedule to the Act. 
The sections of the Sea Customs Act which. 
are. material are contained in Chap. XVII, 
of the Act, which is headed "Procedure 
relating to offences, appeals, etc" and’ 


4 ‘ 
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which includes ss, 169 to 193, The material 
sections are as follows :— 


“1989, In every case, except those mentioned in 
s. 167, Nos. 26, 72 and 74 to 76 both inclusive, in 
which, under this Act, anything is liable to con- 
fiscation or to increased rates of duty ; 

-or any person is liable to a penalty, ne es 

auch confiscation, increased rate of duty or penalty 
may be adjudged— ; i = 

(a) without, limit, by a Deputy Commissioner or 
Deputy Collector of Oustoms, or a Oustoms Collector; 


186. The Award of any confiscation, penalty or 
increased rate of duty under this Act by an Officer 
of Customs shall not prevent the infliction of any 
punishment to which the person affected thereby is 
liable under any other law. 

188. Any person deeming himself aggrieved by 
any decision or order passed by an Officer of Customs 
under this Act may, within three months from the 
date of such decision or order, appeal therefrom to 
the Chief Customs Authority, or, in such cases as the 
Leeal Govt. directs,- to any Officer of Oustoms not 
inferior in rank toa Customs Collector and empowerd 
in.that behalf by name or in virtue of his offic 
by the Local Govt. l i 

Such authority or officer may thereupon make 
auch further enquiry and pass such order as he 
thinks fit, confirming, altering or annulling the 
decision or order appealed against : 

Provided that no such order in appeal shall have 
the effect of subjecting any perron to ‘any greater 
confiscation, penalty. or rate of duty than has been 
ad maged against him in the original decision or 
order. - 

_ Every order passed-in appeal under this section 
shall, subject to the power of revision conferred by 
s. 191, be final. . a 

189. Where the decision or order appealed against 
relates to any duty or penalty leviable in respect 
of any goods, the owner of such goods, if desirous 
of appealing against such decision or order, shall, 
pending the appeal, deposit in the hands of the 
Customs Collector at the port where the dispute 


arises the amount demanded by the officer passing ` 


such decision» or order. 


— a a 


* Wher.~delivery*of such goods to the owner thereof 
is withheld -merély by reason of such amount not 
being paid, the Customs Collector shall upon such 
deposit being made, cause such goods to be delivered 


to such owner, 


If upon any such appeal it is decided: ‘that the. 


whole or any portion of such amount was not leviable 
in respect of such goods, the Customs. Oollector shall 
return such amount or portion (as the case may be) 
to the owner cf such goods on demand by such 
owner. i ; 

1°0, If upon consideration of the ‘circumstances 
under which any penalty, increased rate of duty or 
confiscation has been adjudged under this Act by 
an Officer of Oustoms, the Ohief Authority is of 
opinion. that such penalty, increased rate or con- 
fiscation ought to be remitted in whole or in part, 
or commuted, such Authority may remit the same 
or any portion thereof, or may, with the consent of 
the owner of any goods ordered “to. be confiscated, 
commute the order of confiscation to a penalty not 
exceeding the value of such goods. 

191. The Local Govt. may,- on the application of 
any person aggrieved by any decision or order passed 
under this Act~by any Officer of Customs or Chief 
Customs Authority, and from which no appeal lies, 
Jeverse or modify such decision, —~ 6 

193. Whena penalty or increased rate of duty is 
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adjudged against any person under this Act, such 
officer, if such penalty or increased rate be not paid, 


-may levy the same by sale of any goods of the 


said person which may be in his char 
charge of any other Officer of Oustoms ge, or in the 


Further, by a. 
of the Central Board of Beveias, re 
(Act IV of 1924), the Governor-General-in- 
Council was substituted for the Local Govt. 
in s. 191 of the. Sea Customs Act. 

At the hearing before the Board, the 


‘appellant maintained that the decision of the 


Assistant Collector of Oustonis, dated Feb- 
ruary 28, 1933, was a “decision or order 
passed by an Officer of Customs” within 
the meaning of s, 188 of the Sea Customs 
Act, and that the decision of the Collector 
of Customs on appeal therefrom, dated 
June 20, 1933, which had been confirmed on 
revision under s. 191, was final, and exclude 
ed the jurisdiction of the Civil Courts. He 
maintained that the only right of challenge 
of a decision or order by an Officer of 
Customs was by an appeal under s. 188 
and that the jurisdiction of the Civil Courts 
was excluded, Alternatively, he maintained 
that the right of appeal conferred by s, 188 
constituted a - procedure which was ale 


` ternative to procedure in the Oivil Courts, 


and that as the respondents, in their option 
had‘’chosen to proceed under s, 188 they 
were bound by that election, and were thus 
excluded from resort to the Civil Oonrts, 
There can be little doubt that adjudi- 


cations as to confiscations, increased rates 
` of duty or penalties made under the power 


conferred by s. 182, are decisions or orders 
within the meaning of s. 188, and tha 


“appellant submitted in the first place that 


the decisions of the Assistant Collector in 
the present case was an adjudication as to 
increased rate of duty under s, 182. Ip 
their Lordships’ opinion this contention is 
untenable,- as the decision was as to the? 
normal rate of duty, whereas an increased 
rate of duty connotes something in the 
nature of a penalty, an illustration of which 
is to be found in 8.167, No. 35, where goods 
in excess of the manifest or not corresponde 
ing with the specification ‘are liable to 
confiscation or to be charged with such 
increased rates of duty as the Chief Officer 
of Customs directs, 

The appellant next maintained that the 


O 
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decision or order referred to ins, 188 
was not confined to adjudications under 


. 8, 102, but included decisions by an Officer - 


of Customs as to the rate of duty applies 
able to particular goods, which necessarily 
involved the determination of the particular 
category in the tariff classification into 
which the goods fəl), and that, accordingly, 
the decision of the Assistant Collector in 
this case was a decision or order within 
the meaning of s. 188. The respondents, 
on the other hand, maintained that the 
decisions or orders referred to in s. 188 
related only to adjudications under g. 182. 
This argument of the respondents was 
not mentioned by the Subordinate Judge, 
and his judgment does not suggest any 
doubt of the applicability of s. 188, But it 
was raised in the High Court, who decided 
it in favour‘of tte appellant. 

Their Lordships are of opinion that the 
High Court were right in deciding that 
s. 188ie applicable. The words ‘decision 
or order” are wide words, and they appear 
to be of a more general nature than the 
adjudications referred to in s. 182, which 
are also referred to as awards in s. 186. 
The difference of language in sections 
which are in such close juxtaposition prima- 
rily suggests an intention to cover a wider 
area in s. 188. It is suggested 
heading of the cbhapter—'‘Procedure relate 
ing to Offences, Appeals, etc.’—rather in- 
dicates that the appeals are correlated 
with the offences Their Lordships are 
unable to draw any such inference, The 
chapter is one relating to procedure and 
not a chapter relating to offences; indeed, 
it might be suggested that if the pro- 
visions as to appeals were merely part of 
the procedure relating to offences, there 
would be no occasion for a separate men- 
tion of appeals in the heading. But, in 
“their Lordships’ opinion, the heading of 
the chapter is of no material assistance in 
the construction of s. 188. 

In the next place, the proviso in s, 188, 
which is limited to adjudications under 
a. 182, does not, in the opinion of their 

ordships, necessarily involve the narrower 
construction of the opening words of the 
section, If the latter had expressly referred 
to any decision or order under s. 182 or 
any other section in the Act, the proviso 
would have been drawn in exactly the 
same terms, But s 189 uses terms 
naturally applicable to any duty leviable 
under any part of the Act. 

Their Lordships -agree with the High 
° Court that there is no reason for limiting 
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the words “any decision or order passed 
PA under this Aci” in s. 188 to decisions 
or orders passed under s.182. Their Lordships 
are unable to agree with the somewhat 
tentative opinion expressed by Sir Charles 
Innes in Hari Bhanji v. Secretary of State 
for India (|), whichis referred to by the 
High Court. That opinion was not relevant 
to: the case before ‘the learned Judge, 
which related to an illegal levy of duty 
under the Act of 1863, 

The Sea Oustoms Act, 1:78, was passed 
to consolidate and amend the law relat- 
ing to the levyof Sea Customs duties 
which ‘was then regulated by the Con- 
solidated Customs Act (Act VI of 1863), 
which was repealed by. .tha Act of 1878. 
If there were any doubt as tothe proper 
construction of s. 188.of the 1578 Act, it would - 
undoubtedly be legitimate to consider the 
previous law which it was consolidating 
and amending, and their Lordships desire, 
to add that their view already expressed as- 
to the construction of s. 188 is confirmed 
by a consideration of the provisions of the 
Act of 1863, The material provisions of the 
latter Act are as follows :— 

“VI. If any dispute shall arise between any 
Officer of Customs and any Master or Commander of 
a vessel, or importer, exporter, owner, or: corcsignee 
of goods, or agent, or other person, in respect to any 
matter (not specially provided for by any law forthe 
time being in force) relating to the importation, ex- 
portation, or warehousing of any goods, or to the | 
levy of any duty or penalty thereon, or to any 
seizure or forfeiture thereof, the Chief Customs 
Authority of the Presideney or place in which such 
dispute shall have arisen shall settle the same, subject 
to an appeal to the Local Govt., acting under the 
general instructions of the Governor-General of India _ 
in Council. rae 

OLXXXIV. Ifany dispute shall arise as to the. 
proper rate of Duty payable in respect of any goods 
imported into, or exported from, any Port in British 
India, the importer, exporter, owner, or consignes of 
such goods, or his agent, shall deposit in the 
hands of the Officer in charge of the Oustom House 
at the Port of importation or exportation respec- 
tively, the amount of Duty demanded by such Officer, 
pending the decision of the Ohief Oustoms Authority. 
Upon payment of such deposit and compliance with 
the provisions of this Act relating to the entry of 
such goods, the Officer in charge ofthe Oustom . 
House shall cause the goods to be delivered to such 
importer, exporter, owner, or cousignee, or his 


agent.’ 

OOXVIII. In every case in which, under this Act, ` 
any vessel, cart, or other means of conveyance, or any 
horse or other animal is liable to confiscation; or 
any goods are liable to confiscation or to increased 
rates of Duty; or any person in charge of or owning 
a vessel, or landing or shipping goods, or passing ° 
them through the Oustom House, is liable to a 
penalty, an Officer in charge of a Custom House 
may, unless it be otherwise provided in this or 
any other Act relating to the Oustoms, adjudge such 
confiscation, penalty or increased rates of Duty.” 

(1) 4M 344, 
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OOXX, In any case adjudicated by an Officer of 
Oustoms, any party aggrieved by the award may 
appeal to the Chief Customs Authority of the Pre- 
sidency or place, or to any superior Officer of Customs 
empowered inthat behalf by the Local Govt. It 
shall thereupon be lawful] for such authority or supe- 
rior Officer to make such farther enquiry, and to 
pass such order ashe shall think proper, confirming, 
altering or annulling the original award. Provided 
that no such order in appeal shall have the effect of 
subjecting any person to any greater confiscation, 
peanlty, or rates of Duty than shall have been ad- 
judged against him in the original award. 

OOXXI The award of any confiscation, penalty 
or increased rates of Duty under this Act by an 
Officer of Customs shall not interfere with any 
punishment to which the person affected thereby shall 
be liable under any other law. 

COXXII. If, upon consideration of the circum- 
stances under which any penalty or confiscation has 
been adjudged under this Act, by. an Officer of 
Customs or by a Magistrate, the Chief Oustoms 
Authority of the Presidency or place shall be of opi- 
nion that such penalty or confiscation ought to be 
remitted in whole or in part, or commuted, such 
Chief Customs Authority may remit the same or 
any portion thereof, or may commute any order of 
confiscation to a penalty not exceeding the value of 
the goods ordered to be confiscated.” 


Section 6 appears under the heading of 
“General Rules’i.s. 184 under. ‘‘Miscellane- 
ous Provisions”: and the other four sec» 
tions under “Offences, and Penalties”. In 
their Lordships’ opinion, it is clear that 
the provisions of 6, 6 and of s. 220 are 
both now incorporated in s. 188 of the 
later Act, the subject-matter of the appeal 
being altered from an. “award” to a 
“decision or order”, and the heading of 
the chapter being altered to ‘Procedure 
relating to Offences, Appeals, etc.” Sec- 
tion-184 of the 1863 Actis reproduced in 
s. 189, while s. 221 is reproduced as 
s. 186 of the 1868 Act, before s. 188, and 
A 223 re-appears as s. 190 cf the later 

ct. 


- The decision of the Assistant Collector 


therefore falls within the terms of s. 188. 


of the Sea Oustoms Act of 1578, and the 
respondents in fact acted on that view, 
and exercised the right of appeal con- 
ferred by that section and bys, 191. It 
is now necessary to determine whether the 
order of the Oollector of Oustoms, dated 
June 20, 1933, which dismissed the appeal 
under s. 188, and which was confirmed by 
the Gevernor-Generalein-Oouncil on an 
application under s. 191, excludes ` the 
jurisdiction of the Civil Courts to entertain 


a challenge of the merits of that decieion. . 


Tt is settled law that the exclusion of the 
jurisdiction of the Oivil Courts is not to 
be readily’ inferred, but that such exclu- 


sion must either be explicitly expressed 


or clearly implied. It is also well-settled 
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that even if jurisdiction is so excluded, 
the Civil Courts have jurisdiction to era: 


mine into cases where the provisions of 


the Act have not been complied with, or 


the statutory tribunal has not acted in 


conformity with the fundamental princi- 
ples of judicial procedure. Many of the 
cases referred to in the judgments below 
are of this nature, and are not relevant 
to the present case, in which there are no 
allegations of that nature. 

Section 188 provides that “every order 
passed in appeal under this section shall, 
subject to the power of revision conferred 
by s. 191, be final.” By ss, 188 and 191 
a precise and self-contained code of appeal 
is provided in regard to obligations which 
are created by the statute itself, and it 
enables the appeal to be ‘carried to the 
supreme head of the executive govern» 
ment. It is difficult to conceive what 
further challenge of the order was ine 
tended to be excluded other than a challenge 
in the Civil Courts. 

Further, it is to be noted that the same 
finality clause applies equally to appeals 
against adjudications under s. 182 and 
to appeals against decisions or orders as 
to the rate of duty leviable under the 
tariff: their Lordships are unable to cone 
strue this clause differently according as 
it applies to these two classes of appeals, 
as apparently the High Court were pre- 


‘pared todo. In their judgment the High 


Gourt refer with approval to the unre» 
ported decision of CouttseTrotter, J. in 
©. S. No. 747 of 1920, in which he held 
that the suit, which challenged the adju- 
dication of a fine under s. 132, was 
barred by s. 188, and the learned Judges 
add, “We think that the decision in that 
case is, if we may say 80, not open to 
exception and it does not help the Govt. 
in this case, because the Act of the 
Customs Authorities in that case was an 
adjudication © Later, the learned Judges 
rejected the argument that s, 188 only 
applied to decisions or orders passed by 
Oustoms Authorities when acting under 
s. 1x2, and held that the opening words? 
of s. 183 were not so limited. Neverthe: 
less, they held, as regards the present case, 
that the finality clause was not so worded 
as to exclude the jurisdiction of the Civil 
Courts. Their Lordships are enable to 


‘agree with this distinction. 


Their Lordships are of opinion that in 
this. case the jurisdiction of the Civil 
Courts is excluded by the order of the 
Oollector of. Gustoms on- the appeal under 


e L W 156; 63 ML J 437; Ind, Ral. (1932) PO 


° 
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8. 188, and jt is unnecessary to consider 
whether, prior to taking such appeal under 


8, 188 the respondents would have been” 


entitled to resort to the Civil Oourts, or 
whetber they would have’ been confined tö 
the right of’appeal under s. 1&8, 


The determination of this question must 
rest: on the terms of the particular statuté 
which is. under consideration, and deci- 
sions on other statutory provisions are not. 
of material assistance, except in so far 
a8 ‘general principles of construction are 
laid down. The main principles. to be 
observed in the present case are to he 
found in the well-known judgment of 
Willes, J. in Wolverhampton New Waters 


warks Co. v. Hawkesford (2), at p. 356. 
which was approved of in the ‘House of 


Lords in Neville v. London Express: News- 
paper Lid: (3), Tbe question is whether 
the present case falls under the third 
Class stated by Willes, J., viz, “Where 
the statute creates a liability not existing 
at-common law, and gives also. a pare 
ticular remedy for enforcing it . .. 
With respect to that class it has always 
been held, ‘that the party must adopt the 
_ form of remedy given by the statúte.” 

It has been held that the jurisdiction of 
the Civil Courts is excluded -in three cases 


in which an appeal under s. 188 had been. 


taken—O, S. No. 747 of 1920, alreedy refer- 
red to Bhiwandirvalla and Co, v. The Secre- 
tary of State (4), which is referred to by the 
High Court, and Thin Yick v. Secretary of 
State for India (5). Each of these cases 
related to an appeal against an adjudication 
under. s. 182. In the case referred to in 
71 Mad. L. J. Notes of Recent Oases, p 40, 
Varadachariar, J. held that jurisdiction was 
not excluded in circumstances similar to the 
present case, except that there had been 
No appeal under s. 188 and, for tke 
reasons already explained, their Lordships 
do not find it necessary to consider the 
question. Similarly, in the cases of 
Vacuum Oil Company, v. Secretary of State 
jor India (6; and Ford Motor Company v. 


(2) (1859) 6 O B (N 8) 336, (358); 28 LJ O P 242. 
5 Jur. (N s) 1104;7 W R 464; 120 R R 151, 

(3) (1919) A O 368; 88 LJK B 282: 120 L T 
299; 63 S J 213; 35 T LR 167. 

(4) A IR 1937 Mad. 536; 172 Ind. Oas, 70; 45 L W 
494; 10 R Med499. 

(5) T L R (1939) 1 Oal. 257; 187 Ind. Oas. 542; A 
I R 1939 Oal. 163; 480 W N 445; 12 R 0589, 

(6) 59 I A 258; 137 Ind. Qas. 535; A I R 1932 
P O 188; 56 B- 333; 36 O W N y ae. 


. a 
= ' ` 


34.Bom, L.R 1057; 65 O L J 520 (PO). 
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‘Secretary of [State (T`, no ‘appeal had been 
taken under s. 1¢8; the question of. juris- 


diction “was not in issue, though in ‘the 
former case an issue had been framed, but 
it was abandoned by the Advocate-General. 
It was submitted on behalf of the respon» 
dents that an exclusion of the subject's 
right of resort to the Civil Courts woald:be 
ultra-vires of the Indian Legislature in view 
of the provisions of s. 32. of the Govt. ‘of 
India Act, 1915, which re-enac'ed s,-65 of the 
Govt, of India Act of 1858, and reference 
was made to Moment’s case [Secretary of State 
v.Moment) (3)], which was a case of tortious 
trespass on land. But, in their Lordships’ 
opinion, neither s, 32-nor the principle-in- 
volved in the decision in Moment's case (8) 
affect the validity of an‘Act of the Indian 
Legislature which creates an obligation and 
provides an exclusive code for its deter- 
mination ; such an obligation is not covered 
by subss; 2 of 5. 32.. - cp eo ee 

"On the whole matter, their Lordships ‘are 
of opinion that the decision of the Sub» 
ordinate Judge was correct, and they will 
humbly advise His Majesty that the-appéal 
should be allowed, that the order 6f the 
High Court should be set aside and’ that 
the decree of the Subordinate Judge should: 
be ‘restored. The appellant will have the 


costs of the appeal, and also his costs in the 


B. i p Appeal allowed. ` 


> : ; ; gi x? xs 
Solicitors for the Appellant “—The, India. 
Office. . w i Tee 
` Solicitors for the Respondents:—Messrs; 


Lambert & White. ` 


(7) 65 I A 32; 172 Ind. Cas. 771; AI R 1938) 
P O 15; 40 Bom, LR 269; 32 SL R 261; 1938 O- 
L R 76; (19388) AL J87;420 WN 257-4 B R 
287; 10 R P O 175; 19088 O W N 188; 47L W 203; 
(1938) M W N 134; 1938 AL R 110; (19381 M Ù 
a IL R (1938) Bom. 214; 660 L J 466 


(8) 40 I A 46; 18 Ind. Oas. 22;17 O WN 169; 
(1913) M W N 45; 15 Bom. L R27; 4AL J 493° 
17 O L J 194: 6 Bur. L T 1; 24 ML J: 459; 40 O 392; 
TL B R10(P O). | a a ji 
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Appeal ‘from the Supreme Court of New . 


South Wales in its Equitable Jurisdiction 
February 22, 1940 
Visooont MAUGHAM, LORD PORTER AND 

l | Sır Geran RANKIN . 

-ARTHUR JOHN MELLOR'AND OTABBRE 

' — APPRLLANTS l 

Versus 
AUSTRA CIAN BROADCASTING - 
COMMISSION—RESPONDENT 

Copyright Act (British) (1911), (1 & 2, Geo. 5 Ch, 46), 
as, 1, 19— Broadcast of musical work in its perform- 
ance—Broadcasted performance at, receiving end, tf 
in public and unlicensed will be infringement of 
copyright atthat place. fens 

The acoustic representation of a musical work 
by. means of wireless so thatthe musical work is 
heard many miles. away from the transmitting 
studio or place ofactual performance.is a perform- 
ance (public’or private) of the work within the 
meaning of the Copyright Act. The sole right of 
the owner of the musical work is to perform it 
in public,and anyone may perform the work in 
private. The original performance in the studio 
may be, and generally will be, a performances in 
private. In sucha case the broadcasted perform- 
ance atthe receiving end, if in public and un-e 
licensed,:will be an infringement of. copyright at 
that place. If there is merely a broadcast from 
the studio where the „piece is performed in private; 
there is- obviously no’ performance in public ~a 
all. A broadcast per se-is not. an | acoustte repre- 
sentation. ofthe work, A: broadcast, to all: and” 
sundry. listeners, will include hotels and- other, 
places. of- entertainment or refreshment whi 


if “not forbidden, will- perform the piéce to’ a 
number of members . of the public; nd- such 


- 


8 performance _will be a public performance 
‘within the „meaning of -the Oopyright act by.the 
ownérs .or occupiers of those places. Whether the 
studio” performance is public or private, if the 
pérsonus Who -ar responsible for -that performance 
are. also responsible for . the broadcasting of- the. 
piece, there. is no doubt that they, have-tacilitated 
the performance of the’ work” in public “by any 
listener who is in a position to use a loud speaker 
and thus to perform the piece in public. The 
question asto the position of the broadcasters in 
such a case, so far as regards infringement, is 
answered by the language of s. 1 (2)of the Act. 
It is sufficient to show that. they have “authorised” 
the performancein public of the works, and this 
will generally be established by proving, that 
listeners with a licence were entitled to tune in 
their receivers and thus to perform the musical 
works in question in public as, well asin private. 
Performing Right Society v. Hammond's Bradford 
Brewery Co. (1), referred to. {p. 238, col. 2; p. 239, 
col. 1.] © 

Messrs, Maxwell Fyfe, K. C., and M. P. 
Hartley Shawcross, K, C., for the Appel- 
lants. 

Mr, Ronald F. Roxburgh, K.C., for the 
Respondent. 

Viscount Maugham.—Thisis an appeal 
from a judgment of Mr. Justice Nicholas 
in the Supreme Court of New South Wales 
in its equitable jurisdiction, By the judg- 
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ment which was delivered on December 10, 

1937, the learned Judge dismissed the 
action which was broughi by the appel- 
‘ants against the respondents and was 
_founded on alleged infringements of copy- 
right in Australia during the years 1932 
and 1933. 

By s. & of the Australian Copyright Act, 
1912 (No. 20 of 1912) it is provided that the 
British Copyright Act (the Oopyright Act, 
1911), should subject to any modifications 
provided by the Australian Act be in force 
in the Commonwealth and should be deem- 
ed to have been in force therein as from 
July 1,1912, So far as affects the action 
and this appeal no modifications are 
material, The appellants carry on in 
partnership a business in England under 
the name of. Wright & Round as pub- 
lishers of band music, and they were at the 
material times owners of the sole right of 
performing in public within the Commone 
‘wealth -a large -number of musica! works 
arranged for - performance by brass and 
military -bands: They publish each year a 
pamphlet described as a “Band Journal" 
which contains a statement of the terms 
or prices for purchase of the music of 
their pieces and long lists of these pieces 
and of the parts required for their per- 


;:=formance by bands and soloists. It may 


“be mentioned that some of the pieces are 

arrangements of -well-known: operas and 
other works -and songs, and~-others are 
described -as being original compositions. 
The pamphlet- or journal also contains 
certain statements or guarantees as to the 
‘perfermance -of the pieces which will ‘be 
stated later. It will be found that this 
appeal depends.on the meaning and effect 
of these statements. 

The respondent is a corporation cone 
stituted under the Australian Broadcasting 
Commission Act, 1932, and is authorised 
by. law to .provide and broadcast through- 
out the Commonwealth from broadcasting 
stations known as National Broadcasting 
Stations adequate and comprehensive pro- 
grammes and tə take in the interests of 
the community all such measures as in its 
Opinion are conducive to the full develop- 
ment of suitable broadcasting programe 
mes, ; 

There ig no dispute about the facts, 
The respondents during the years in ques- 
tion were in the habit of engaging bands 
to play some of the copyright works of 
the appellants in “studios, or sometimes 
in other -places; with a view to the broad- 
casting ofthe performances. The bands 
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or the members of the bands had pur. 
chased the pieces on the terms and with 
the guarantees set out in the appellants’ 
pamphlets or journals. The respondents 
always approved the programmes of the 
bands before the performances, _ 

The actual broadcasts by the bands 
were effected in the manner now usual in 
such cases There was a microphone 
placed in position to receive the sounds 
and to transmit them to modulating and 
amplifying equipment belonging to the 
respondents in their control room. Thence 
the sounds were carried by land line to 
the respondents’ transmitting station where 
after again passing through modulating 
and amplifying equipment there was a 
transmission by electromagnetic waves of 
a specific wavelength which were picked 
up by receiving sets in different parts of the 
Commonwealth. 


It was admitted by Counsel for the 
respondents that there were performances 
in public of the works in question for 
which the respondents were responsible if 
in the circumstances of the case there was 
no consent by the appellants to such 
performances, The respondents, however, 
maintain that such consent was in fact 


given by. the. circulation to bands and... 
band organisations. and music. . sellers - 


throughout -the Commonwealth’ of the 
annual pamphlets above mentioned. The 
pamphlets during, the -years-in. question 
contained (with an: alteration: of.-daté for 
the year: 1933) the following statements :— 

-“PLease Note :—All our music-is Free for. Public 
Performance. To the Bands of the British. Empire, . 
` Once more it ig our privilege to offer you yet‘an- 
other issue, the 58th without a break of.the world- 
famous Liverpool Journal. All we said of the 1931 
Journal has been proved to be true by the record 
sales of it. Thousands of bands have played it, and 
have thereby justified our assertion that it would be 
found to be the goods... 

The 1932 Journal will be found equal to any of 
its predecessors, We have chosen it with the greatest 
care, from an enormous stock of manuscript 
scores we have selected a Journal which is all 
and balanced to meet the needs of every 


è Ali our subseribere should note especially that all 
our music is ‘Free for Public Performance’ anywhere. 
See our guarantees helow, show them to your patrons, 
so that they may rest assured that none of our pub- 
lications will bring them any trouble over ‘perform- 
ing fees. We make One price cover both the music 
and the peyforming rights thererof, and the extent of 
our sales proves that bandsmen appreciate the equity 
of our policy. . : 
Relying on a continuance of your esteemed 
patronage and soliciting the‘favour of early orders, 
We remain, 
: Yours faithfully, 
ik Wriaat & Roun. 
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IMPORTANT GUARANTEES. 

Wa GUARANTER that every piece published in the 
L. J. can be played anywhere, by anyone without 
fear that any composer or society will pounce upon 
any Band for Performing Fees. 

_WE Have PAID for the performing rights of every 
piece we issue, aud no Band will buy L. J. Music 
and discover later that they must not play it-at an 
engagement without paying fees to someone else. 

We GUARANTER, also, to supply music (in accord- 
ance with the terms of subscription) to the value 
of £3 12s, 6d. (20 parts) for each subscription of 
£1 178. $d, 

“You WILL SEB THAT Our PRIOE INCLUDES NOT ONLY 
THE FRINTED Musio, BUT ALSO Permission To PLAY IT 
ANYWHERE, WITHOUT FURTHERB PAYMENT, Tuts FAOT 
Is IMPoRTANT TO YOUR BAND, AND To EvERY BANDSMAN 
PERSONALLY," 

Before considering the meaning and 
effect of the statements and the guarantee 
1t is desirable to make some general 
observations. Musical copyright under the 
Act of 1911 is of a special character, Apart, 
from the right to prevent the multiplication 
of copies of the piece of music—with which we 
are not concerned here—it comprises “the 
sole right to perform the- work or any 
substantial part thereof in public...” and 
to make any record, perforated roll, cine» 
matograph film or other contrivance by 
means of which the work may be mechanical- 
ly performed ... and to authorise any of such 
acts.-(s. 1), “Performance” is declared 


(s: 19) to mean “any acoustic representation 
.of a work.”. The copyright is deemed to be 


infringed by .any person who, without the 
consent of the-owner of the copyright, does 
anything. the sale right to do which is by 
the, Act...conferred on the ‘owner of the 
copyright (s. 2)... Nothing is said in the Act 
with regard’ to broadcasting, which. is not 
surprising having regard’.to the facts that 
wireless signal communication was tnen in 
its infancy and broadcasting of music 
(and of speech) as now practised was un~ 
known. 


It is however, clear and it is not in 
dispute that the acoustic represeutation of 
a musical work by means of wireless so 
that the musical work is heard many 
miles away from the transmitting studio or 
Place of actual performance is a perform= 
ance (public or private) of the work within 
the meaning of the Oopyright Act. It is 
nothing to the purpose that what is heard 
is the result of various scientific instru- 
ments aud appliances at the transmitting 
end, the transformation back into electric 
impulses at the receiving. end, and the 
receiver or loud speaker which finally con- 
verts the electric signals into sounds, Tne 
Act is concerned with the protection of 
authors and is dealing with practical 


1840 


matters. The listeners at the reception end 
conceive themselves as listening to the 
musical piece as plased in the distant 
studio, and they donot doubt that they are 
listening to a performance of that piece. 


Here it is necessary to remember tbat 
the sole right of the cwner of the musical 
work is to perform it in publie, and that 
anyone may perform the work in private. 
The original performance in the studio 
msy “be, and generally will be, a per» 
formanee in private, In such a case the 
broadcasted performance at the receiving 
end, if in public and unlicensed, will be 
an infringement of copyright at that place 
[Performing Right Society v. Hammond's 
Bradford Brewery Co. (1)j. If there is 
merely a broadcast from the studio where 
the piece is performed in private, there is 
obviously no performance in public at all. 
A broadeast per se is nct an acoustic repre- 
sentation of the work. If the broadcast is 
picked up only by listeners in private it 
might be difficult to establish that there 
is a public performance; for each per- 
formance would be separate and each would 
be private; but it is not necessary to éxe 
press an opinion on this point. It cannot 
be doubted that a broadcast to all and 
‘sundry listeners in such a case as we.are 
dealing with will include hotels and other 
places of entertainment or refreshment who, 
if not forbidden, will perform the piece to 
a number of members of the public; and 
‘it is clear that such a performance will be 
,a public performance within the meaning 
of the Oopyright Act by the owners or 
occupiers of those places; for their actions 
in connection with the receivers which have 
been installed there and which they control 
‘have caused the public performances to 
take place. Whetker the studio performance 
is public or private, if the persons who are 
responsible for tnat performance are also 
responsible for the broadcasting of the 
piece, there is no doubt that they have 
facilitated the performance of the work in 
public by any listener who isin a position 
to use aloud speaker and thus to perform 

. the piece in public. The question as to the 
„position of the broadcasters in such a case, 
so far as regards infringement, is answered 
by the languege of s. 1 (2) of the Act. It 
is sufficient to show that 
“authorised” the performance in public of 
the wrks; and this will generally be est- 
ablished by proving that listeners with a 


(1) (1934) 1 Oh. 121; 103 L J Oh. 210; 150 L T 
119; 50 TL R 16. 
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licence were entitled to tune in their 
receivers and thus to perform the musical 
works in question in public as well asin 
private. The respondents, it may be added, 
did not attempt to limit the general right of 
the owners of receiving sets to private per- 
formances of these pieces; it was probably 
impracticable so to do. The respondents 
have admitted, as already stated, that there 
were performances in public for which they 
were responsible unless they can rely on the 
consent or licence contained inthe pam- 
phlets above referred to. The terms of these 
documents must now be considered. 

The learned trial Judge has decided the 
Question as to the true meaning of the 
pamphlets in favour of the respondents, 
holding that the language used in the 
pamphlets wasa consent tothe public per- 
formance of the works by the respondents. 
Their Lordships have arrived at a similar 
conclusion. It is to be noted in the first 
placa that the right to perform a musical 
piece by meansof a broadcast is a right 
comprised in “the soie right...to perform 
the work...in public” conferred by s. 1 (2) 
of the Act. (See also the lst Schedule ty 
the Act where “performing right” has an 
equally wide meaning.) The appellants 
are now seeking to split this rigbt into 
two for the purposes of construing their 
guarantee, namely, the exclusive right to 
perform to an assembled audience and 
the exclusive right to perform by means 
of a broadcast, Yet the phrase “we have 

-paid for the performing rights of every 
piece. we issue” makes no separation bete 

-Ween these two rights, Nor do the words 
at the beginning of the extracts from the 
pamphlets above set out, “all our music 
is free for public performance,” make such 
a distinction. The sentences “all our sube 
scribers should note especially that all our 
music is ‘free for public performance’ any- 
where” and ‘we make one price cover both 
the music and the performing rights there- 
of” enforce the argument that the appellants 
are not retaining for themselves any pere 
forming rights as against the persons whe? 
subscribe for or buy the musical pieces 
published by the appellants. Taken asa 
whole the extracts above set forth seem to 
their Lordships to guarantee complete 
freedom from trouble asto copyrights to 
bands, who having bought the music pub» 
lished by the appellants, play the musical 
works in public. As the learned Judge 
Temarked, the appellants ‘must have known 
that band performances wore . frequently 
broadcasted.” If they desired to exclude 
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statutory “performing right"—it was for 
them to exclude it, 

Their Lordships are therefore of opinion 
that the licence or consent given in the 
pamphlets included the broadcasting by 
bands with any necessary consequences 
of such broadcasting such as the use of 
receivers by persons entitled to use them. 
It follows that the respondents were entitled 
to engage bands to do these permitted 
things, and have not committed a breach 
of-the appellants performing rights by 
“authorising” the bands to do them, 

For these reasons their Lordships will 
humbly advise His Majesty that the appeal 
should be dismissed with costs, 

8. Appeal dismissed. 

Solicitors for the Appellants :—Messrs. 
Blundell, Baker & Co. 

Solicitors for the Respondent ;—Messrs. 
Routh, Stacey & Castle. 


LAHORE HIGH COURT 
Civil Miscellaneous No. 331 of 1939 in 
Civil Reference No. 14 of 1937 
July 7, 1939 
DIN MogamMMap AND Ram LALL, JJ. 
Messrs. MOHAMMAD MOHSIN MAULA 
BA K HSH—PETITIONER 
Versus 
COMMISSIONER or INCOME-TAX, 
PUNJAB, N. W, F. P. ano DELHI 
PROVINOE, LAHOKE—REsPON DENT 

Income Tax Act (XI of 1922), s. 66 (2)—Prelimi- 
nary deposit forms part of costs of reference, ` 

The preliminary deposit under sub-s. 20fs, 66, 
Income Tax Act forms part of the costs incurred 
in relation to the referencs. 

[Case-law relied on.) 

O. Misc. and O. Ref. to confirm the order 
of the High Court, reported in 178 Ind. Oas. 
404, 

Mr. Bashir Ahmad, for the Petitioner. 

Mr. Jagan Nath Aggarwal, for the Ress 
pondent. - 

Din Mohammad, J.—This matter has 
arisen in the following circumstances, The 
petitioners made an application under sub- 
s, 2 of s. oü, Income Tax Act, accompanied 
by a fee of Rs. 100 as provided for therein, 
The Commissioner refused to state the case, 
on which an application was made to this 
Qourt ufider sub-s, 3 of s. 66. The 
Commissioner was then required to state 
the case and to refer it tothis Oourt. A 
Division Berch of. which I was a member 
decided the reference so submitted in 
favour of the petitioners and ordered at the 
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same time that “the petitioners will be 
entitled to their costs.” The Deputy Regis- 


trar while drawing up the memo. of costs , 


allowed the petitioners their Oounsel’s fer. 
only and not the amount deposited by therte: 


under subs.2 of s,66. The petitioners 
have now moved this Uourt praying that 
this sum be included, inasmuch as it was 
covered by the word ‘costs’ as used in the 
order of this Couri. 

Counsel for the Commissioner resists this 
application cn the ground that te peti- 
tioners are entitled to the refund of Rs. 100 
only in ihe circumstances enumerated in 
proviso 2 to subes. 2 of s. 66 and in no other 
case. I however do not agree. This matter 
has been the subject of several judicial 
decisions in various High Courts of India 
and it has been uniformly decided every- 
where that the preliminary deposit under 
subes. 2 of s, $6 forms part of the costs 
incurred in. relation to the reference. In 
Radha Kishen v. Commissioner of Incomes 
tax, Punjab and N. W. F. Province (1), 
at p. 76 decided by a Division Bench of this 
Court composed of Harrison and Dalip 
Singb, JJ. as well as in Massey & Co., Ltd, 
v. Commissioner of Income tax, Madras (2) 
at p.303 this was taken as a matter of 
course, In In re Radhay Lal Bal Makund 
(3), Lachman Das Babu Ram v. Commis- 
sioner of Income-tax (4), Commissioner of 
Income-taxz, Burma V. J. I. Milne (b) 
and Commissioner of Income tax v. 
Gopal Vaijnath Manohar (6), the ques- 
tion was discussed and decided against 
the Oommissioner. I am in respecte 
ful agreement with the opinion expressed 
in the judgments cited above and would 
hold that the costs allowed by this Court 
cover the preliminary deposit of Rs. 100. 
The memo. of costs should, in my view, be 
amended accordingly. I would not allow 
any costs of this petition, 

Ram Lail, J.—I agree. 


8. Order accordingly. 

(1) 31 T O 73 (76), 

(2) 3 IT O 302(308), ` 

(3) 52 A 991; 130 Ind. Oas. 634; A I R1931 All, 
23; (1930) A L J 1548. 

(4) A I R 1933 All. 853; 148 Ind, Cas, 352; (1922~ 
ALJ 942; 6 R A 692, 


(5) 11 R 454; 148 Ind, Cas, 98; AIR 1934 Rang. N 


6 R Rang. 197 (F Bj. 
(6) A I R136 Bom. 485; 165 Ind. Oas. 518; 60 B 
999; 38 Bom. L R929;9R B118, 
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PATNA HIGH GOURT 
Full Bench 
Appeal No. 59 of 1938 
i “March 6, 1940 
A - Woet, Daavie, VARMA, MANOHAR LaLL 
: ‘AND OHATTERJI,-JJ. 
‘Babu UPENDRA NATH BASU— 
APPBLLANT 
_ versus 
PANDAYA GULAB SARKAR— 
RESPONDENT 
‘Civil Procedure Code (Act V of 1908), a. 122, O. XXI, 
r. 90; Proviso :1) (b) ‘(added by Patna High Court)— 
Proviso (1) (b), tf ultra vires —Its scope—Oommon law 
right to set aside Court sale. 
The Proviso (4) (b) to O. XXI, r. 90 which was added 
' by’the Rulesmade by the Patna High Oourt under 
- 8. 7122 is not ultra vires. 

‘Order XXI, r. 90 itself, is a rule of procedure and 
prescribes one of the modes in which an auction sale 
“may be ‘set aside. Strictly speaking, it does not 
‘create any right‘but provides a remedy. The-amend- 
ed rule made by the High Oourt does no more than 
laydowna procedure to be adopted when an ap- 
plication under O. XXI, r. 90 is presented. By this 
amended rule the ` applicant is not shut’out from 
‘seeking his remedy before ‘the ‘Court. Under the 

` present rule it will be for the Courts to decide in 
each case whether to insist upon the 123 per cent. 
deposit being made or any amount less than that, or 
not to require any deposit at all. The matter is left 
entirely in the judicial ‘discretion of the presiding 
officers of the Court. The rule merely places the.party 
uponterms. Itisonthe same footing as an ‘order 
“asto security for costs under O. XLI, r.10 
being merely a condition imposed upon the applicant; 
and being, a matter of procedure, it is within the 
_ powers ofthe High Oourt under s.. 122, Civil P. O. 
The Civil P. O., itself, ag its Preamble shows, relates 
_tothe procedure of the> Oourts of Oivil Judicature, 
The wording of s. -122 also suggests that the rules in 
Sch: I, all.relate to-procedure; otherwise the last 
portion of the section which says:“‘may by such rules 
-annul, alter or add to all or any of the rules in Sch, I” 
‘will hardly fit-in with the context. 181 Ind. Oas. 579 
(2) and 60 Ind. Cas. 274 (7), relied on. 172 Ind. Oas, 
102 (1) and 22 Ind. Oas, 775 (4), discussed and dis- 
tinguished. Capel v. Child (3) and Queen’ v. Bird, 
“Ba parte Needes (*), distinguished. 
‘In India a litigant has no right under the common 
--law to set aside a Court sale. The right to set aside 
such sale, does not exist apart from the provisions of 
‘the Statute under which the sale is held. 
‘Consequently: the right to set aside a sale held 
‘under the Oivil P. C., does not exist apart from the 
:provisions of that Oode, 172 Ind. Oas 102 (1), not 
‘approved, 


A. from .the original order of the Bub- 
‘ Judge, Patna, dated January 8, 1939, 
‘Tagars. S. N. Bose and S. Mustafi, for 
ie Appellant, 
“Bir Sultan Ahmed and Mr. K. Dayal, 
‘for‘the-Respondent. 
_ Wort, J.—The question referred to 
this Full Bench is, whether the amend- 
ment made to O. XXL, r, 90, Civil P. O. 
‘Making “the deposit ‘of “Y2 -per cent. of 
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the amount of the sale proceeds or the 
furnishing of security as a condition of 
the admission of the application under the 
rule is ultra vires the High Court under 
8.. 120 (2) of the Code? Tae matter was 
referred to a Full Banch by reason of a 
decision of two Judges of this Court, dated 
April 19, 1939, by which the Oourt cone 
firmed the decision of the lower Court 
declining to dispense with the deposit as 
provided by the rule, Having regard, howe 
ever, td a'decision of the Full Bench of the 
Rangoon High Court in O. N. R. M. M. 
Chettyar Firm v. Central Bank of India 
Ltd. (i), to the effect that arule not dissimilar 
to the ‘one before us was beyond powers of 
the ruleemaking authority of the High Ovurt 
at Rangoon, the question which I have stated 
has -arisen for the determination of this 
Full Bench. Order XXI, r. 90, Vivil P. O., 
as amended, provides in sub-cl, (1): 
“Provided that no application to set aside a 
sale shallbe admitted unless (a) it discloses a ground 
which could not have been put forward by the 
applicant before the sale was concluded, and (b) the 
applicant deposits with hisapplication such amount 
not exceeding 124 per cent. of the sum realized by 
the sale or such other security as the Court may 
in its discretion, fix, unless the Oourt, for reasons 
to be recorded, dispenses with the deposit.” 
[t was contended by the learned Advocate 
appearing on behalf of the judgment-debtor 
toat the amendment of the rule put an obstacle 
in the way of his exercising his common law 
right to have the sale of his property ser 
aside. The argument is fallacious. No 
such common law right exists, Had it not 
been for the rules under the O:vil P.O., apart 
always from questions of fraud, there would 
be no such right in the judgment-debtor. 
It would be inimaterial whether his’ pro- 
-perty is sold at a high or low price and 
the ground of material irregularity arises 
only by reason of directions of the Lagis- 
‘lature ‘that the property should be sold 
subject to certain “rules and conditions. 
Again it was argued that the amendment 
_placed-an; obstacle in the way of a judg- 
“ment-debtor exercising -his rights -under 
'O, “KAT, r.’90 that’ the muking of the rule 
“whith “provides'for the deposit of money or 
‘security as a,condition precedent.to his. appli- 
gation >was a-power’ which was beyond the 
“tale'makinig-‘authority, as it‘would affect sub- 
stantive rights “and “not merely quéstions 
“of procédure. Section 122, Civil P. O., 
provides: 

“High Courts -established under the High Oourts 
Act, 1861, or the Govt. „of India Act, 1915..... 
may, from time to time. after the previous publica- 

.(1) (1937) Rang. 268; 172 Ind, Oas. 102; AIR 1937 
“Rang. 419; 10 R Rang. 217(F. B) °. a 
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tion, make rules regulating their own procedure and 
the procedure of the Oivil Courts subject to their 
superintendence, and may be such rules annul, 
alter or add to all or.any of the rules in Sch, I.” 


It will be seen that the amendmenis 
of the rules allowed are as regards 
“regulating their own procedure and the 
procedure uf the Oivil Courts.” This 
argument to sume extent depends upon a 
construction of the amendment which was 
decided against in the Full Bench decision 
of this Court in Brij Behari Lal v. Firm 
Srinivas Ram Kumar (2). There the 
judgment-debtor had made an application, 
but had omitted to make the deposit with 
the application. That deposit was made at 
a subsequent date. The original application 
was within the period of limitation, 2 e., 
thirty days, but the deposit was beyond that 
period, The question which arose in that 
` ease was, whether the application was barred 
by limitation, This Court held that it was 
not so barred; that. the question of the 
deposit was within the discretion of the 
executing Court, and that Oourt must 
exercise its discretion either in favour or 
against the applicant and that it was not 
necessary, as a condition precedent to and 
at the time of filing of an application, for 
the judgment-debtor to make the deposit, 
Therefore it can no longer he argued that the 
deposit is a condition precedent to the filing 


of such an application: To that extent it 


cannot be said that the rule is anything 
more than placing the judgment-debtor on 
terms, Reliance asl have said has been 
placed on the Full Bench decision in O. N. 


R. M. M. Chettyar Firm v: Central Bank ` 


of India Lid. (3), but in my judgment that 
decision does not support the contention of 
the appellant. The amendment made by the 
Rangoon Court is different from that which 
we have under consideration. The proviso 
to the amendment made by the Rangoon 
Court was to this effect: 

“Provided that no application to set aside a sale 
shall be admitted unless (a) it discloses a ground 
which could not have been put forward by the 
applicant before the sale was conducted, and (b) 
the applicant deposits with his application the amount 
Mentioned in the sale warrant or an amount equal 
to the amount realized by the sale whichever is 
less, and in case the application is unsucceseful 
the costs of the opposite parties shall be a first 
charge on the amount so deposited.” 


There is a further ‘proviso regarding 
‘irregularity or fraud’ with which we are not 
concerned. The Chief Justice of the Rangoon 
Oourt in delivering the judgment made this 
observation: . ° 

“The effect of r. 90-B is’ that an application 


(2) 20 P L T. 275; 181 Ind. Oas, 579; A-I R 1939 Pat. 
248; 18 Pat, 327; 5B R 616; 11 R P607 (F B.) 
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made under the rule never comes before the Cour 
unless and until the deposit of money referred tı 
therein has been made by the applicant. It i 
not a rule to regulate procedure but lays down ar 
indispensable preliminary before any proceedip-~ 
take place at all. Although the Rule Committ 
has wide powers and can, provided any new rule 
it seeks to lay down ig not inconsistent with the 
body of the Code, abrogate existing rights of thi 
subject, it can only do so in matters of procedure 
It purport to shut out any applicant, who fails ti 
deposits the amount required from proceeding witl 
hisapplication.” 

It will be seen that the question whict 
arose in the Full Bench decision of thit 
Court in Brij Behari Lal v. Firm Srinivai 
Ram Kumar (2), was incidentally decided 
The Rangoon Court came to the conclusior 
that the proviso to their rule was a conditior 
precedent, whereas on the constructior 
placed by the Fall Bench decision of this 
Court in Brij Behari Lal v. Firm Sriniva. 
Ram Kumar (2), upon the amendment, the 
application could be filed without the deposit 
the -question of deposit being’ decided later 
Taking thé matter in steps, it will there: 
fore be seen that the construction placec 
by this Gourt upon the amendment 

“does not purport to shutout an applicant, wh 
fails to deposit the amount required, from proceedin; 
with his application at all.” = 

Further, it is 10 be observed that the 
Chief Justice, in delivering the Judgment! 
in the Rangoon case (|), made this state 
ment, after saying: 7 

“Although the Rule Committee has wide powert 
and can, provided any new rule it seeks to lay 
down is not inconsistent with the body of thi 
Code: hence a rule which directed that upon ‘ar 
application being heard the Court might requin 
the deposit of moneys, or put the applicant upol 
terms (though stringent) as part of the proceduri 
oe of the application, would seem to’b 
Valld, d 

Strictly construed, the proviso, which il 
before this Bench for consideration, is noth 
ing more than a rule which places the appli 
cant on terms as to the hearing of the appli 
cation. Roberts, O. J., in support of his viev 
of the Rangoon rules, nas reterred to Broom’ 
Legal Maxims. and observes: “It has lon; 
been a received rule that no one is to bi 
deprived of his property in any judi 
cial proceedings unless he has an oppor 
tunity of being heard” and refers to Cape 
v. Child (3). Capel V. Child (3), however 
was a case in which, under an Act o 
George III, the Bishop was entitled t 
require an incumbent to nominate a curati 
with a stipend. No nomination was mad 
and the Bishop being of the opinion tha 
owing to the negligence of the incumben 
the duties of the church were inadequatel} 

(3) (1832) 2 Cr, & J 558; 2 Tyr. 689; LL J (we) E: 
205; 37 R R Wl, ~ i : 


` allowed to say so with respect to 
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performed and having exercised that power 
by appointing a curate in the events 
which had happened charged the incum- 
bent with the stipend and took out the 
process of sequestration. It was 
out that the requisition calling upon the 
incumbent to nominate a curate was in 
the nature of a judgment and without 
giving the incumbent an opportunity of 
being heard was invalid. This state of 
affairs is very far from the case which 
is before us, and indeed, if I may ie 
the 
Chief Justice ofthe Rangoon Oourt, far 


Temoved from the case which was before 


that Court. There was no question there, 
nor is there any question here of determin- 
ing a matter inthe absence of interested 


_ party. 


Reference was also made to Madurai 
Pillai v. Muthu Chetty (4). There under 
8.9, Presidency Small Causs Courts Act (XV 
of 1882) the High Court was empowered to 
make rules for the Presidency Small Cause 
Courts. Such powers were with regard 
to rules relating to matters of procedure and 
practice. Under the Rules of the Presidency 
Small Oause Oourts it 
at the time of ‘presenting an application 
for a new trial, either to deposit in Court 
the amount of the decree or to give security 
for the due performance of the decree, 
It was decided thatthe rule was in con- 
flict with s.38 of the principal Act, and 
was ‘therefore ultra vires, It was held that 
the rule under consideration was a rule 
that affected a substantive right 2. e, a 
new trial, and could not be said to relate 
to practice or procedure. Reference in that 
case was made to the decision in Colonial 
Sugar Refining Co. v. Irving. (5) where 
Lord Macnaghten said : 

“To deprive a suitor in a pending action of 


an appeal to a superior tribunal which belonged 
to him as of right isa very different thing from 


regulating procedure.” 

But Sir Charles White in the Madras 
case in delivering the judgment of the 
Oourt, made this observation—an observa- 
tion similar to that made by the Ohief 
Justice of the Rangoon Court: 
` “Of course, there is no objection tothe. Small 
Osuse Court, if they think fit, making it one of the 
terms which they arcentitled to impose when they 
make an order for a new trial, that the condition 


pointed. 


was necessary, 
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Rangoon VUourtand by Sir Charles White 
is a matter of degree. If, as Sir Charles 
White stated, there was a right tə 
impose conditions on the hearing: (that is 
what I understand him to mean)of an 
application for a new trial, it seems to me 
to be difficult to hold that what the Oourt 
could do without arule, could not be done 
if there were a rule in that sense; in 
other words, if the Court is entitled to 
impose conditions on the hearing of an 
application, it seems tome necessarily to 
follow that that right would not be abridged 
by a rule entitling the Oourt to impase 
such conditions. It would appear that the 
appellant can getno sabstantial assist- 
ance either from the Rangoon case (1) or 
from the Madras case (4). 


Againin Queen V. Bird, Hx parte Needes 
(6) to which reference was made, under 
s. 43, Licensing Act, 1872, in England, 
any person who opposes before licensing 
Justices the grant of a new license, may 
oppose the confirmation of the grant by 
the confirming authority. The same sece 
tion gave power tothe Justice in Quarter 
Sessions to make rules asto the proceede 
inge to be adopted for confirmation of 
new licenses. Under therules made by a 
Court of Quarter Sessions, every person 
intending to oppose the - confirmation of 
any provisional license before the County 
Licensing Oommittee must, within seven 
days afterthe grant of the provisional 


- license, give notice to the applicant and to 


the Clerk of the Peace of his intention to 
oppose the confirmation. It was held that 
such a rule was ultra vires the Justices in 
Quarter Sessions, Wills, J., in the judgment 
said: es 

“1 think the sounder view is that the right of 
the Justices to make rules however widemay be the 
area that they cover, cannot affect the village of 
the objector to be heard in opposition to the con 
firmation, and that these particular rules really do 
impose fresh conditions upon the exercise of the 
objector’s right,” 
and later: 

“The rule imposes as a necessary preliminary to 
the right to impose the confirmation something which 
is not tobe found in the statute; it is therefore in my 
opinion ultra vires.” O 


Further the learned Judge says : 


.. “It is clearly within their (Justice's) power to say 


imposed by O. XLI, r. 2 should be satisfied before - 


they grant the application.” 
The treatment of the question by the 
(4) 38 M 823; 22 Ind. Oas. 775; AIR 1914 Mad. 287; 
26 M LJ 227; 15 M L T 156; (1914) M WN 216;1L 


W 172 (FB). 
ue Se A O 369,74 L J P C77; 92L T 738; 21 T 


- 


_— 





~ 


pea 


- firmation of the licensa 


that ifadequate notice of opposition to the con- 
has not been given the 


_ costs of any adjournment thereby rendered neces- 


~- 


sary, or any. other costs thrown away, must be 
paid by the objector; nothing could be more 
reasonable.” 


6) (1893) 2 
- sey R 528; 6 


Q B D 340; B 618; 79 L T 1565, 
2 J P42 84. 


s 
~ 


. 
+ 


[r 


l Ly ‘of. 1881). 
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B “Kenedy; Ja in the same case. said: 
“To make an absolute” rule which ‘has the | ‘effect 
' of  debårrihg a“ihan from the exercisé of an absolute ‘ 
statutory’ ‘right’ unless he complies‘ with “a-riumber of" 
requirements is,in my opinoin, clearly ultra vires." 


- ‘Phis.ccase does not assist the: ‘appellant, | 
‘cag rtewilk.be seen from dhe... observations of 
niKenhedy,rJd.pthat: its effect..was,to debar a 
‘ man from+exercising!::an-absolute; statutory 
: Tightis;unless-he complies with-a-number of 
srequirements.«In the -matter before.us,. by’. 


eVy, bro 
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Then later at p. 82%; 


“There is a fallacy involved in the appellant's 
‘argument that- the -Letters Patent right of” appeal 
\ ist limited and to a certain extent taken away by 
< orders and rules, which. prevent the High Oourt 
- from permitting. the continuance of such an appeal 
in forma pauperis at any stage, for there is of 
“ course a marked‘difference between œ right of appeal 
on ordinary terms‘ and ‘without special .indulgence, 
and a power to relieve the-appellant in the exercise 
of that right from the burden of the ordinary terms, 

' The High Court order as-to security for costs is 
not a limit on the right to appeal, nor does it take 


‘ reason: sof: ‘the: decision of the: Full Bench of.: 4. na Tight to: appeal away, but it ig a: rule of proce- 


mathis. < ©ourt -the imposition ,of; the cosditicn 
:- isa matier `of:discretion:-and -is -nothing 
«amore than: putting:the applicants .on: terms. 
‘iBut thefreal -queation-we have. to decide is, 
œ whether this.is. a'matter:of procedure, «and _ 
therefore within. theo- powers: granted: by. 
s. 122, Civil P.O, This question 15 I think 
É ““ebièluged ‘by thè decision `. in? Sabitri. 
“Thakúrain v. Savi (7). Under O. XLI, T, 10, . 
Giyil PO 


“the: Appėlläte Oourt | may inte dintin ‘either 


"before the’ respdndent is called*tupon to appear and 


‘answer: or afterwards: on~, the application. of the 

|. respondent, - ‘demand from the appellant security for 

“te agak of the appeal, or of the original suit, or of_. 
ot digg a z 


“Under cl, (2) of ae tule: | ° 


"aihere suci secütity ið nót furnishéd within such 
a sioi the Oourt orders the Court shall sd the ‘> 
| MH era? 


ia Sabitri Thakurain NV. Savi (7). an “ape. 
„peal WAB. preferred. in the High Oovrt 
-Qaleutta-under, 8, lo, ofthe Letters Patent of. 
-1862 against the rejection by. the Court in 
: its, original ,.civil: jurisdiction -of a petition 
under. the ‘Probate and Administration: Act 
There : was a failure to comply: 
with.the.-crder..to give | ‘security. for “costs. 
“Phe. -High Ovurt acting under-the. rule to 
which I have referred dismissed the appeal, 
after. ‘certification: by.-the Regitrar that the 
u order: for security- had not: been: complied 
“with; The ‘appellant: ‘filed’a petition asking 
for: threé monthb” further time which -was 
Ha a Fejected. - «Later, - the.. ‘appellant. ‘sought to’ ~ 
proceed in forma pauperis and:this applica- — 
tion was also rejected. Lord Sumner; in 
delivering: the judgment “of: the Judicial 
“Oommittee “of the’Privy Council; made this ` 
e Statement at p. 80* of the Report: Seles 


“The appellant further contended broadly that 

the order and rules made:under ‘the Oivil P, O., 1908, 

“have no application :to appeale -brought under the. 

. ‘ Letters ‘Patent of'1465. This contention again is too 

12 wide.: The”real: question is; whether O. XLI; r. 10, 

i plies’ tg “such appeals;as:'the High Court thought 

that it-did, and: to this: question alone their Lord- 
“phips willcproceed ‘to address ‘themselves.". - 

(7) 481 A 76; 60 Ind. Oas, 214; AI R 1921. PO 80; © 

48 481; 40M L J 308; (1921) MWN 159; 19 A L J- 

281; 33 0 LJ 307; 25 O WN 557; 23 Bom, L.R 681; 14 

L. W. 3632; 3, U.P L.R (PO). 51. (P. ‘).. wh its 


ya Prete 


at- 


dure now applicable to the appeal under the-Letters 
‘Patent under the words /any law for the time being 
in ‘force,’ which’ are contained in s,.L04.” 


Their Lordships thérefore were: of .‘the - 
opinion that O. XLI, rs 10, which: gave the 
Oourt .power to order security for costa, is 
nothing more tnan a rule of procedure. “On 
the . construction of, the proviso. i:e., the 
-amended rule at present under c nsidere- 
‘tion, and, according. to the decision of the 
Full Bench of this ‘Oourt to which I have 
made repeated reference, this is nothing 
more than putting the party on terms. lt 
is not an obstacle in the way of the applis 
cant as’was the rule in the Kangoon Court, 
the rule there allowing no discretion on the 
part of the Judge, being an absolute bar to 
the application. Here ıt is merely placing 
‘the party upon terms. it.is on the same 
footing as ‘an order as to cecurity for costs 
under O. XLI, r. 10, being merely a condi 
tion imposed: upon the applicant: and being, 
as-their Lordspips‘of the Judicial Goin- 


mi tee stated in Sabitri Thakurain : yv. Save 


(7), & matter of procedure, it is withio the 
powers of-this Court under s. 122, Civil P. 0. 
With this opinion I ‘would direct that the 
case be remitted to the Judges of this Court 
for final disposal. 


Dhavle, J.—I agree, 


Mee Marma, Jt: agree that:O. XXI, r. ,90, 
- Civil P: O.,-:as -it stands -at present, is--not 
ultra vires ‘ot the rule-making: ‘powers,of the 
-Patna High Court. The chief argument 
advanced against this view was based upon 
. å ‘decision of the Rangoon High Court; ‘but 
looking atthe rule as it, stands in Rangoon 
it is.-quite clear that, the provisions,of. that 
rule are. different. from. those of, “ihe. Patna 
:rule.: The provisions.of the ‘Patna rule have 
Deen explained ‘by the Full Benchrof. -thig 

Court in Brij’ Behari Lal v.: Firm Srinivas 

Ram Kumar (2). In the light of that 
» decision it cannot. be said that by-this rule 

: the’ applicant .is shut out from seeking 

his remedy before the Oourt, Under’ the 

present rule it will be for the , Courts to 


7a 
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decide in each case whether to insist upon 
the 124 per cent:'‘deposit being.made or ‘any - 
amount less than that; ór not to require any. 
deposit at all." Tho’ matter is left entirely ` 
in the judicial discretion ‘of the presiding 
officers‘of the Courts. ` A. = 
Manohar Lall, J—I have had the 
advantage of seeing in advancé the judg-> 
ment prepared by my brother Wort; J-=1: 
entirely agree:‘with his -reasons l'and -the 
conclusion*at which ‘he has' ‘arrived. Tonly . 
wish to impress upon the subordiiiate Oourta’ 
thatthe amended rule- which. ig,“ being heldr 


intra: sires-of: the: High® Court! should: not 


be allowed: to” be “used” in ‘practi#e aðan“ 
engine of oppression on the litigants. This 
daiiger’ car ‘easily by avoided.by deciding. 


whether security should be demanded and if, 
what form from the applicant, on.ek-” 


so`in 
ercising a-sound ‘judicial discretion keeping’ 
in, view the circumstances of each applicant. 
and the facts of each application, ° °°’: 

Chatterji, J—Thequestion‘for the decije 
Bion-‘of-\which this! Full*‘Bench“ Has 
constituted’ fis" whether ‘the proviso: ti) (b): 
which has been added to O. XXI, r. 90, 
Civil :P. ©., by this Court in exercise of 
its rule making : 
proviso runs thus: 


“(t) Provided that no application to st id 
sale shall be admitted ln a 
“= > 4 ' + 


(b) the a 
such- D 
sum realized by the sale or such other security asi 
the Court may in its . discretion fix,. unless - the. 


Court, for reasons to be recorded. di WI 
the deposit.” AA ee 


On December 9,1937 the appellant filed 
an application in the: Court: below under” 
O: XXI, T, 90, to eet asidë a sale held’ 
in execution cf a mortgage decree on! 


~ y »* 


r 


L = * 
pplicant deposits with his application 
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power is- ultra vires.: ‘The | 
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amount not exceeding 124 per. cent, of the:: 
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was rejected on the same day, Against 
ihis order*the present appeal.is directed. 
The appeal was at: first. heard by Moham- 
mad Noor’.and Rowland, JJ... before whom 
the conte ntion was raised that the amend- 
ment.tó O. XXI, r. 90 made by this Court 
in exercise of its rule making power was 
ultra ‘vives. The question being of great 
importance was referred by them to a larger 
Beich: The amendment to O. XXI, r. 90 
was,made_by this Court.in exercise of its 
power.conferred bys. 122,.Civil.P,.0.:. That 
section is asifollows nt s. ee a 
“High Courts (constituted by Hi Majesty by 
Letters..Patent .and .Ohief Oourt. of Oudh) may, 
from time to time-after previous publication, make 
rules.” regulating . their own. procedure .and the 
procedure; of, tbe ‘Civil. Oourts..:subject to their 
superintendence,. and:-may by,.such:,rules,, annul, 
alter.or add to ali or any of the rules in Soh, 1.” ... 
The point taken by Mr. S. N. Bose on 
behalf of. the appellant.is .that s,,.122 gives 
the High Court . power, only; “to make rules 
regulating their own. procedure and the 
procedure of:nthe ..Oivil Courts:_subject to 


tyr 


"been their superintendence.. But, it is. said, the 


amendment.. to. O.-XXI, r. 90..which im- 
posés_.a.. condition upon. the ‘applicant- to 
deposit; security .is- not merely a_ rule of 
procedure: but.. is. a. rule „which - takes 
away. the substantive .right, conferred by 
0. XXI,.. r..90 as framed- -by the. . Legis- 
lature, and therefore such‘amendment. was 
in. excess of the powers conferred by-s, 129, 
Mr. -. Bose ‘attempted..to -argue - that the 
right to set aside 4 sale is a right possessed. 
bya litigant under; common. law, but, he 
had to concede that the-right- to-.set -aside 
a sale‘held:under the OivibP.t O; does not 
exist apart‘from“the provisions öf that: Code, 
Order: XXI,..7.. 90, itself, in .my-_-opinion, 
is fai-rule--of- procedure and. prescribes one 


November 10, 1937," At the same time he Of the modes in'whichan: auction sale. may 
madé aii application supported’ by: an beset aside, Strictly speaking, it does not 
affidavit stating that on aécount of the: create any’right but provides ‘a remedy. 
present-depression hé'was- unable to arrange. Thé'amended’ rule'made:by the High:Oourt 
for‘ the security “money required'to be’ does’ Mb: niore than lay: down a procedure 
deposi‘ed under the*amended ‘rule. and: tobe adopted when an: application ‘under 
praying that the security migtt be dispeneé- O. KAI, r°90 is “presented. It- may: be 
ed with, On December 11, 1937, the Court: assumed without conceding thatsomething 
after ‘hearing his“ Pleader rejected the might ‘perhaps: be said in favour~of the 
prayer’ for ` dispèùbing “with the security appèllant’s contention if the effect of the 
and ordered that ‘if Rs. 1/329 representing: amended”! rule” bad "been “to ‘make the 
12¢-per cent, of the purchase’ money ‘was Security ‘required? by ita” condition pre- 
not. deposited by.January = č, 1938: the- cedent’ to the -presentation of the application 
application under O.“ XXI, r: 90"should: under’O. XXI,'r.“90. + But-it’ has ‘béén held 
stand ‘dismissed: “On January 8, ke filed! a bya’ Full” Bench’. of “this- Court in ‘Brij 
petition praying that her'might bel allowed Behari Lal 7. ‘Firm Srinivas’Ram Kumar 
tooffer'security in‘ property, This prayer (2)' that no such ‘condition is imposed by the. 
was refused and no further steps’ being’ aliended rulê; The-true position is that'a 
tåken, ‘the application undér’-O2 XXI. £90, person’ “aggrieved ‘by: a sale: quite ‘at 
Ted ansia o Aosda ai ea ee adh Ee ae a O a Ka Pigi ti Py is same ay are ting yey | 


at - 
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liberty to present an application under 
O. XXT, -r. 90. But before bis application 
is admitted he may be put.on terms as to 
furnishing security. The security, it should 


be mentiored, is meant to secure payment. 


of the costs. to the opposite party in the 
event ofthe application being unsuccessful 
as will appear from the following clause 
which also was added by the same rule made 
by this Court: < 
“(2) In case the application is unsuccessful the 
costs of the ‘opposite party shall be a first charge 
upon the deposit referred to in proviso (4) (b), if 
any.” l = 
It is to be: remembered that the Civil 
P. ©.. itself, aa its. Preamble shows, 
relates to the ` procedure of the Courts 
of Civil Judicature. The wording of 
6. 122 also suggests that the rules in 
Sch. J all relate to . procedure; otherwise 
that last portion of the section which says 
“may by such rules annul. alter or add to 
all or any of the rules in. Sch, I” will 


bardly fit in with the context, This passage . 


in the section to my..mind affords a 
complete answer to the contention raised. 
Mr. Bose relies on a Full Bench decision 
of the Rangoon High Court in O. N. R. 
M. M. Chetuar Firm v.-Central Bank of 


India Ltd. (1) in which it was held that a. : por 
nai I a ot? aside a Court sale. The right to set aside 


proviso to O. XXT, r. 90, in some respects 
similar to proviso (4) (6) which we are here 
considering, was ultra vires the rule-making 
powers of that High Court. The proviso 
there was as follows: 

“Provided that no application to set aside a sale 
shall be admitted unless : 

(b) the applicant deposits with his application 
the amount mentioned in the sale warrant or an 
amount equal to the amount realized by the sale, 
whichever is less, and in case the application is 


unsuccessful, the costs of the opposite parties shall 


be a first charge on the amount so deposited.” 

The Jearned Judges 
the view that the proviso could not -be 
regarded as a rule regulating procedure 
but in fact it -was designed to prevent 
proceedings being instituted. In the first 
place, it is to be observed that though 
there is some apparent similarity between 
he Rangoon rule and our rule. the two 
rules are in substance essentially different. 
The Rangoon rule requires deposit of the 
entire decretal amount or the purchase 
money, whichever is less, and the deposit 
is imperdtive; whereas our rule leaves a 
discretion to the Court (1) to fix the amount 
of security which must not exceed 124 per 
cent, of the purchase money, (2) to deter- 
mine whether the security should be in 
cash or in property and (3) to. dispense 
with the security altogether, if a proper 
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,. Te 90, which is in this respect declaratory of the - 


d i A I, T. 
mihal cove kook "was. whether O. XLI, r 


: High Court was ultra vires. 


. new trial was a 
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case is made out. Thus, the effect of the 


..Rangoon rule is practically to shut out the 


applicant from proceeding with his applica» > 
tion unless he makes the deposit which 
in many cases may not be possible; 
Our rule on the other band gives him an: 
opportunity to be heard in the matter of 
security. In the said Rangoon case Leach, J,, : 
observed: — an 

“I can well understand a rule stating that once 
a litigant has been heard the Court shall have the 
right to.say that he shall carry the matter no 
further unless he complies with certain conditions, 
but before putting a litigant on terms the Court 
must first hear him, and if proviso (b) were allowed - 


-to stand, he might never be able to obtain a 
hearing.” 


The proviso (b) of our rule exactly falla | 


‘within this observation because its object 


is merely to put the applicant on terms . 
before he can be heard further in the 
matter. Inthe second place, the Rangoon 
decision seems to have proceeded to this 
view: i 
“The right which exists is not, I am persuaded, 


conferred upon the person interested by ©. XXI, 


common Law.” 


With all respect to the learned Judges 
I am unable to agree that in India a litigant 
bas a right urder the common law to set 


such sale, in my opinion, does not exist 
apart from the provisions of the Statute 
under which the sale is held. In my view 
therefore the Rangoon decision cannot be — 
regarded as an authority for the contention 
raised by the appellant. The next case ` 
relied upon by Mr. Bose is Madurai 
Pillai v. Muthu Chetty (4) which was 
decided by a Full Bench of the Madras 
High Court. In that case the question 
2, Presidency 
Small Cause Ocurt Rules, made by that 
That rule 
provided that no application (for a new 


| trial) should be entertained unless the 


applicant at the time of presenting the 
application either deposited in Court -the 
amount due from him under the decree or 
order, or gave security to the satisfaction 
of the Court or the Registrar for the 
performance of the decree or order in 
respect of which the application was made. 
It was held that the right to apply fora 
substantive right and 
could not be taken away ‘by any rules made 
by the High Oourt. In that very case 
While, ©. J., who delivered the judgment 


’ observed : 


“But if by statutory enactment a power is given 
to a rulemaking authority to make rules, the 
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rules, as it seems to me if they were within the 


power ‘given, would be good even if they purported 
to abridgs the rights given by the statute.” 

As L have already held that the amended 
rule under O. XXI, r. 9) made by this 
Court is a rule relating to procedure and 
not taking away any substantive right, this 
Madras decision is of no assistance to the 
appellant. On the other hand; Sir Sultan 
Ahmad on behalf of the respondent has 
drawn our attention to the decision of the 
Privy Oouncil in Sabitri Thakurain v, Savi 
(7), Their Lordships while dealing with the 
provisions of O. XLI, r, 10, Oivil P. O, 
observed that that rule was, a rule of pro- 
cedure. Lord Sumner who delivered the 
judgment said : i 

“The High Court order as to security for costs is 
not a limit on the. right to appeal, nor does it 
take the right to appeal away, but it ig arule of 
procedure.” 

Order XLI, r. 10 provides that if the 
security for costs which is demanded is not 
furnished the Court shall reject the appeal. 
If therefore O. XLI, r. 10 is to be regarded 
as a rule of procedure there*isno reason 
why the amended provisotoO, XXI, r. 90 
which requires security to ,be furnished 
should not be so regarded. In my opinion, 
the question referred to us should be 
answered inthe negative, in other words, 
the proviso (i) (b) toO. XXI, r. 90, Civil 
P, C., which has been added ‘by the rules 
made by this High Oourt under e. 122, 
Civil P, C., is not ultra vires, 


Reference answered 
in the negative. 


D. 


CALCUTTA HIGH COURT 
Appeal No. 1653 of 1936 
November 22, 1939 
Roxsurau, J. 

MAHAMMED RAHUL AMIN- AND OTHBRS— 
P LAINT: Fes—A PPBLLANTS 


VETSUS 
DINABANDHU BARNIK— DEFENDANT 
AND OT: ERS— RESPONDENTS 

Bengal Tenancy Act (VIII of 1885), as. 109, 105 
—Hx parte decision tn s. 105 proceedings settling 
fair and equitable rent—Subsequent suit by tenant 
a of niskar rights, if barred by 
s. 109. 

An ez parte decision in proceedings under s. 105, 
Beng. Ten. Act, settling a fair and equitable rent 
does not operate asres judicata under s. 109 in a 
subsequent suit by the tenant for a declaration 
that he is entitled to niskar rights in the land. 
152 Ind. Oas. 172 (1) and 95 Ind. Oas. 334 (2), re- 
lied on, 82 Ind. Uas. 396 (3) and Khetra Lal v. 
Mohammad Zikaria (4), not followed, 
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A. from the appellate decrea of the Sube 
Judge, Third Court, Chittagong, dated 
March 30, 193 i. 


Messrs. Imam Hossain Choudhury and 
Chandra Sekhar Sen, for the Appellants. 


Messrs. Nripendra Chandra Das and 
Ramendra Chandra Roy, (for Depaty 
-Registrar), for the Respondents, 


Judgment.—The plaintifs sued in this 
case fora declaration of their niskar right 
in the suit lands and for a declaration that 
they were not bound by certain decree, in 
cases relating to the lands under s. 105, 
Beng, Ten. Act, in which fair ‘and equitable 
rents were fixed for-them. The trial Court 
decreed the suit in full, On appeal, the suit 
was dismissed except in so far as there was 
a declaration that “plaintiff No, 3 was not 
bound by the decréésin s. 105 cases. The 
plaintiffs appeal, and there is a _ cross- 
objection by the defendant. The plaintifis 
rely mainly on the following pieces of evi- 
dence. First that -no rent has ever been 
paid for the lands ; secondly on a judgment 
(Ex, 6) in asuitof 1847 in which there was 
a claim by the predecessors of the plaintifs 
that they held two niskar grants,‘ one of 
1 drone 10 kanis and 3 gandas from one 
Muhammad Ali, and another of 2 drones 
3 kanis 5 gandas from Ramballav, prede- 
cessor of present defendant. No.1; thirdly 
ona judgment Ex. 11, and decree Ex. 12, 
in a suit of 1868 in which the predecessors 
of the plaintiffs claimed successfully against 
a co-sharer of Ramballav a niskar right in 
5. kanis and 2 karas of lands in certain 
cadastral survey plots, the decree being 
upheld on appeal to this Oourt as shown 
by Ex. 7 and Ex.7(a); fourthly on two 
mortagage deed, Exs 1 and 2; and fifthly 
on entries in cadastral survey khatians, in 
particular khatian No. 1916/1976, in wnich 
last Khatian there is a mention of the niskar 
claim of the plaintiffs based on a High 
Court decree. The main defence is that 
fair and equitable rents have been settled 
in respect of the suit lands in certain ex 
parte s. 105 proceedings based on the R. 8. 
khatians in which the lands are shown as 
liable to payment of rent. It is contended 
that the presumption of correctness of these 
records has not been rebutted, and it is 
further contended that ss, 107 and 109, 
Beng. Ten Act, operate as a bar to the 
present suit. 

We may first. dispase of the point of law 
raised as to the bar created by thes, 105 
proceedings, It, is conceded, that the bar 
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does not operate as far as plaintiff No. 3 
is ‘concerned, as he was a minor at the time 
of the suits, though described as a major.' 
The plaintiffs rely on the decisions in 
Bhabadeb Chatterjee. v. Hemanta , Kumari 
= Debt (1) and Priyambada Debi v. Priya 
Nath Banerjee (2), while my attention. has 
been drawn. to ay contrary decision in 
Dharani Mohan Roy.v. Ashutosh,Mukherjee 
(3). My attention bas also been drawn to 
adecision:on an allied point -in:. Khetra Lal 
v: Mohammad’ Zikaria. (4), to the effect 
that assessment of a fair and equitable rent 
proceeds on the basis that there is a relation- 
ship of landlord and tenant, and that an 
order of'a revenue officer’ assessing a fair 


and'equitable rent under: s. 105 operates as. 


res judicata on-the: question of the relatione 
ship of'‘landlord and tenant in a subsequent 
suit for rent. Though the distinction.appears 


tó me to he a fine. one between on the-one: 


hand the case where the assessment of fair 
and equitable rent ‘is held’ to include’ a 
decision on the relationship of.landlord and. 


ténant, and ‘on the other. hand the case: 
where it :is:-held' not: to include 3, decision- 


that the tenant isliable to pay rent- and 
that he cannot set upa claim of niskar 
right, nevertheless I ‘think I must follow 
the later decisions and hold that s. 109: 
. does not operaté as a bar to the present 
suit. | 

Turning then to the merits, the question 
is- whether the plaintiffs have discharged 
the: onus of rebutting the presumption of 
‘correctness: of the R. S. khatians-and of 
establishing théir niskar right in the suit 
lands, admittedly held under the defendants, 
The trial Court traced the identity of the 
lands in the R. 8. khatians and in the 
relevant ©: S: khatians. and appeared: to 
conclide- that as the plaintiffs had shown 
from the judgments in the cases of 1847 
and 1868 that their predecessors held some 
niskar‘lands under the predecessors of defen- 
dant No, 1 this was sufficient to establish 
their case. The learned Sabordinate Judge 
in a judgment which is not always easy 
to-follow has come to the finding that the 
wlaintifis have failed to identify: the suit 
lands with those which were: the subjecte. 
matter of the former. litigation.- I agree 
with that view excèpt as regards. the lands 
mentioned: in O. S. khatian No. 1916-1976 

(1) 380 W N 168 152 Ind. Oas. 179; A1R 1934 
Oal. 467; 7 RO 246. 

(2) 30 OW N 826; 95 Ind. Oas,334;A IR 1996 
Cal. 822; 430 L J 327, 
a” 40 OL J 34; 82 Ind. Cas, 396: A IR 1924 Cal. 
(4): 60:0 L Jil8,, 


$- 
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amounting to 18.41 kanis (wrongly referred. 
to. by the lower Appellate Court as contain: 
ing 9.36 kanis, this figure being the total- 
for the first page only of the khatian). In 


‘this khatian there is a clear recital of the 


circumstances. under which these lands 
were being held to the effect that the prede» 
cessors. of the raiyats were the proprietors 
who had sold the taraf keeping a part for- 
their own use, Contracting with the pur- 
chaser to enjoy it free of rent, but that . 
when the purchaser transferred the lands 
the new purchaser endeavoured to. have 
rent assessed, and that there was litigation : 
“up to the High Court" resulting ina 
decree to the effect that the tenant would: 
be entitled to hold the -land free of rent, 
that :therefore:the tenant. had: been recorded 
as such, and paid'no rent but ‘was ‘holding- 
the lands of the khatian in niskar right. 
This apparently has some reference to the 
previous litigation, though it is not possible 
to reconcile it with the proceedings in the. 
suit cf 1868 which resulted in a decree in. 
respect of 5 kamis 2 karas only of taraf 
Ramballav. Ido not think that the learned: 
Subordinate Judge has dealt properly with 
the case in respect of this khatian, I think’ 
the evidence supplied thereby is sufficient 
to rebut the R, 8. khatian and to discharge 
the plaintiff's onus so far as respects the 
jands covered by’ it in the absence of any- 
thing to show why a change was made and 
coupled with the fact that rent has certainly’ 
not been paid in respect of these lands, 
I think therefore the plaintiffs are entitled 
to succeed in regard to these lands. 

As regards the evidence of the mortgage 
recitals (Exs. 1 and 2) I agree that even 
assuming that they are evidence, their value 
in this case is negligible. It was held in 
Priyambada Debi v. Priya Nath Banerjee 
(2), that the plaintiffs were not entitled to 
a declaration that the order passed under 
s. 1105 was not binding upon the plain- 
tiffs, as that was a matter which was 
the subject of the application before 
the revenue officer: Following this deci- 
sion the cross-objection as regards the 
declaration :given for plaintiff No.3 must 
succeed and for similar reasons no such 
declaration will be given now-on,,the basis- 
of my, finding above. The, trial. Qourt held: 
that the proper court-fee for the suit was 
Rs. 60. I agree with that finding for the, 
reasons given. In appeal to. this, Court: 
only Re, 228-0. was, paid: and for similar, 
reasons. bold that the proper court-fee is. 
Rs: 60; the balance must be paid ‘by the, 
plaintiffs. Tbe result is that. the:appeal is’ 
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allowed in:part; the plaintifff's niskar right 


in fhe lands of Cadastral Survey khatian. 


No. 191€/1976 is declared. Each side will 
bear its.own costs throughout. The plain- 
tiffs shall pay additional court-fees of 
Rs. 37-8-0 within fifteen days from this 
date, failing-which the appeal will stand 
dismissed with .costs. 


e, Order accordingly. 


PATNA HIGH COURT. 
Appeal No, 284 of 1938 
February 10, 1939 
Wort, J. 
RAMDAHIN PANDE AND OTHERS— 
DEFENDANTS— ÅPPELLANTS 
VETSUS 
PARMESHWAR SINGH AND OTHERS— 
PLAINTIFFS— RESPONDENTS 

Civil Procedure Code (Act V of 1908),-8. 91—Repre- 
sentative suit’ by limited class of villagers for right of 
passage regarding rasta—Consent of Advocate-General 
—Proof of special damage. 

A representative suit bya limited class of villagers 
for.right of passage regarding a rasta is maintain- 
able without consent of Advocate-General and without 
proof of special damage. Under the general rile 


the consent of the Advocate-General is required ina’ 


suit with regardto a publicright, but an action 
brought by a particular section is an exception to the 
general rule, Harrop v. Hirst (1), relied on, 


A. from the appellate decree of the Subs 
Judge, Bhagalpur, dated December 21, 1937, 


Messrs. S. N. Bose and S. Mustafi, for the 


Appellants. 
Mr. G. P. Singh, for the Respondents. 


Judgment—This appeal arises out of an 
action in which the plaintiffs were a limited 
class of villagers and claimed certain ease- 
ments. The rights claimed were in gon- 
nection with plots Nos. 12,13 and 14: ag 
regards plots Nos. 12 and 13 there was a 


right of irrigation claimed, and as regards: 


plot No 14 the claim was for aright of 
passage, plot No. 14 being admittedly a 
rasta, and it is admitted by the defendant- 
appellant that he has got no right thereon. 
I have stated that the plaintiffs are a limit- 
ed class and they sued on a right of action 
under O. Ir. 8, 


I propose to deal with the plaintiffs’ case 
Bo far as the rasta is concerned as it is con~ 
tended by Mr. Bose appearing on behalf of 
the appellant that claiming, as he does not, 
right over.the.rasta, the only case that can 
be made by him is that so far as that plot 
18. concerned the action, was not maintain- 
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able in the absence of the consent of the 
Advocate-General under e. $1. I have had 
occasion, to deal with this matter on two 
previous occasions at least, and mv deci- 
sions are reported in 17 and 18, Patna 
Law. Times.“ I propose, however, to deal 
with the matter by referring to an autho- 
rity. to which I referred on those two occa- 
sions but which was not cited at the Bar 
either on those occasions or this, It is the 
decision in Harrop v. Hirst (L). There 
the same question came up and Ohannell, B,, 
one of the learned Barons of Exchequer 
who delivered one of the judgments of the 
Court, pointed out that the principle, that 
an action cannot be maintained without 
proof of special damage, is a principle 
which does not apply in the case where the 
parties complaining belong to a particular 
class or section of the public. Under the 
general rule the consent of the Advocate- 
General is required in a suit with regard to 
a public right, but an action brought by a 
particular section is an exception to the 
general rule, It is perfectly clear in this 
case that as regards the rasta the action 
was by a particular class of persons and 
therefore- maintainable without proof of 
special damage, 


So. far as plots Nos. 12 and 13 are con- 
cerned, I find myself in some difficulty. 
The plaintiffs, failed to establish their rights 
of. irrigation, and, had it been open to me, 
I-do not think I should have any hesita- 
tion, in dismissing their suit entirely with 
respect. to plot, Nos, 12and 13, But the 
learned Judge in the Oourt below has given 
them a ‘déclaration and presumably an 
injunction. as regards their right of water- 
ing cattle in both the plots. I have looked 
at the-evidence for the purpose of undere 
Standing the case and the arguments put 
forward by both parties, and it seems to 
me perfectly clear that the right which the 
learned Judge.has granted.to the plaintiffs 
should be limited to plot No. 13, the nadi, 
and with that modification I am of opinion 
that the appeal should be dismissed; that is 


to say the plaintiffs have got the right of, 


watering cattle from the nadi plot No. 13 
and they have the right of way as a village 
pathway over, plot No. 14. To make the 
matter clear there will be a declaration 
that the plaintifis have a right of watering 
their cattle from the water in plot No. 13; 
subject to such right and without prejudice 


_ (1) (1868) 4 Ex. 43; 38 L J Ex, 1; 19 LT 426; 17 WR 
164. 





~*Reported in 166 Ind, Oas, 536.—-[Fd] 
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to such right the defendants may use such 
plot as proprietors; and that as regards plot 
No. 14 the plaintiffs, together with other 
Villagers on. behalfof whom they sue, are 
entitled to such plot asa village path. There 
will be liberty to apply in the Court below 
should there be any difficulty in working 
out this judgment. The appeal with this 
modification is dismissed, each party bear- 
ing their own costs in this Court. 


De: Decree modified. 


— KEN Ena ah 


MADRAS HIGH COURT 
Full Bench 
Second Appeal No. 174 of 1936 
. Novemter 16, 1939 
Legacy, O. J , KRISHNASWAMI AYYANGAR 
AND Somayia, JJ. 
GUNDAVARAPU SESHAMMA— 
APPELLANT 
: versus 
KORNEPATI VENKATA 
NAR\SIMHARAO AND OTAERS— 
RESPONDENTS 
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AH adoption by a Hindu widow is valid when 
the family is divided and she has obtained the 
consent ofthe nearest sagotra sapindas of her hus- 
band, though she has not consulted a daughter’s son, 
he being of sge. In other words, the Hindu Law does 
not demand that the daughter’s son shall be con- 
aulted, if he is of age, beforethe widow can adopt, 
in case the proposed adoption has received the 
approval of her husband’s nearest agnates. 59 Ind 
Gas, 609 (9) and 151 Ind Oas. 200 (11). relied on 
95 Ind. Oas. 651 (12), Overruled, view of Ramesam. 
J., in 83 Ind. Oas. 99 (10), not approved. [p. 250, 
col, 2.] 

[Case-law reviewed. | _ 

While a Judge of the High Court sitting alone 
is not bound on 8 question of law by the decision 
of another Judge sitting alone this principle goes 
no further. The Division Bench is the final Oourt 
of Appeal in sn Indian High Oourt, unless the case 
is referred toa Full Bench, and ` one Division 
ench should regard itself bound by the decision 
of another Division Bench on a question of law. 
If a Division Bench does not accept as Correct the 
decision on a question of law of another Division 
Bench the only right and proper course to adopt 
is to refer the matter to a Full Bench. [p 256, cols, 


S A, against the decree of the Sub-Judge, 
Guntur, in A, 8. No. 25 of 19385 referred to 
the Full Bench by Abdur Rahman, J, 


Messrs. V.. Govindarajachart and M. 
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Messrs. P. Satyanarayana Rao, V. Subra- . 
maniam and V, Satyanarayana, for the 
Respondents. 

Leach, C. J.—The question which the 
Court is called upon to decide in this 
appeal is whether an adoption by a Hindu 
widow is valid when the family is divided ` 
and she hag obtained the consent of the 
nearest sagotra sapindas of her husband, 
but has uot consulted a daughter's son, he 
being of age. In other words, does the Hindu 
Law demand that the daughter's son shall 
be consulted, if he is of age, before the 
widow can adopt, notwithstanding that the 
proposed adoption has received the appro- 
val of her husband’s nearest agnates? 

In tbis case one Kornepati. Lakshmi- 
narayana died divided from his brothers, 
He was survived by his wife Subbamma 
and his two daughters, the appellant and 
one Rathammma, who is now dead. The 
appellant has four sons who have not been 
made parties to this litigation, Rathamma 
had two sons, respondents Nos. 5nd 6. In 
the year 1916, about 40 years after her hus- 
band’s death, Subbamma adopted a boy 
named Narasimharao, the son of respon- 
dont No, 3. Before the adoption took place, | 
Subbamma obtained the consent in writing ° 
of her husband’s nearest agnates, respon- . 
dents Nos, 2,3 and 4, who are the sons of 
her husband’s brothers. The adopted boy 
died and Subbamma then adopted with the 
like consent respondent No. 1, the son of ` 
respondent No. 2. It is common ground 
that the adoption ceremony was duly per- 
formed and that the appellant’s sons, all of 
whom were majors, were present. Sub- 
bamma died on April 23, 1930, and after 
her death the appellant instituted in the 
Court of the District Munsif of Guntur the 
suit out of which this appeal arises for a 
declaration that the adoption was invalid 
and for possession of her father’s estate. 
Various pleas were raised, but for the pur- 
poses of the appeal it may be taken that 
her only ground for challenging the adop- 
tion was, that one of her sister's sons, res- 
pondent No. 6, who was a major at the time 
of the adoption, was not consulted and that 
he had not intimatéd his consent to the 
adoption taking place, Why the appellant 
did not join her sons as parties to the suit 
is explained by the fact that they were pre- 
sent at the adoption ceremony and she was 
unable to contend that they were not con- 
senting parties, The position then is this. 
The nearest sagotra sapindas gave their 
express consent tothe adoption, the appel», 
lant’s own sons impliedly gave their con- 
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zent, but the major son of ‘the appellant’s 
sister was not consulted and did not signify 
his acquiescence. The Oourt has been given 
bo: understand that the other son of 
Rathamma was a minor at the time. The 
District Munsif held that the adoption was 
valid and on appeal the Subordinate Judge 
of Guntur concurred in his decision, The 
appellant then filed this second appeal 
which has been placed before a Full Bench 
for decision as there is a conflict of autho- 
rity in this Court on the question whether 
it is necessary to consult a daughter’s son 
when the widow of a member of a divided 
Hindu ‘family adopts a son to her husband 
without authority to adopt having been 
given by her husband. pa 

The position: of a daughter's son under 
Hindu Law is a special one. While he is not 
a sagotra sapinda, but a bandhu, he is given 
the right of succession to his maternal grand- 
father's estate after the death of his matere 
nal grandmother and his mother when the 
maternal grandfather has left no son grand- 
son or great grandson through the male line, 
According to the Mitakshara Law of succes- 
sion, the agnatic kindred are as a general 
tule preferred to all cognates, irrespective of 
proximity of relationship. In the absence 
of a direct descendant in the male line down 
to three degrees, the widow, however in- 
herits the estate, and after'her, the daughter 
and the daughter’s son. These three come 
in before all other agnates except the three 
descendants inthe direct male line. The 
precedence of the widow is due to the 
theory that she is the surviving half of her 
deceased husband, and the daughter comes 
in next because she equally with the son 
proceeds from the limbs of the father. The 
Special position of the daughter's son is 
based on ancient texts, Vishnu says: “In 
regard to the obsequies of ancestors, daugh- 
ter’s sons are considered son's sons,” and 
Mant : 

“ Between a son's son and the son of a daughter 
there exists inthis worldno difference ; for even the 
son of a daughter saves him (who has nosons) in 
the next world, like the son's son.” 

It is clear that the priority given to the 
widow, the daughter and the daughter’s son 
over agnates not in the direct male line of 
descent can only be regarded as an excep= 
tion to the general rule. There is no textual 
authority bearing directly on the question 
raised in this appeal, 
been quoted to us, and in the course of the 
argument the Court has been given to 
understand that none exists. The question 
admittedly falls to be decided on the princi- 
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ples to be gathered from the decisions of the 
Privy Council relating to the widow's right 
to adopt under the Mitakshara Law as ape 
plied in the Madras Presidency, but the 
question whether the daughter's son has the 
right to be consulted before the widow 
adopts a son to her deceased husband withe 
out authority from the husband has not 
been raised directly before the Judicial 
Committee. Four Division Benches of this 
Court have considered the judgments of the 
Privy Oouncil in cases relating to the 
widow's right to adopt and there has been 
a marked divergence of opinion as to their 
effect in a case like the present one. In 
order that there may be some finality so 
far as this Court is concerned on the ques- 
tion of the meaning to be attached to the 
decisions of the Judicial Committee, it is 
necessary that they should again be exa- 
mined and that this Full Bench should 
decide their bearing in this connection, 


In Collector of Madura v. Mootoo 
Ramalinga Sethupathi (1), which is known 
as the Ramnad case, the Privy Council 
definitely laid down that according to the 
Mitakshara Law as administered in the 
Madras Presidency, a Hindu widow. not 
having her husband's authority to adopt 
could lawfully adopt a son to him, if the 
adoption was authorised by the consent of 
his “kinsmen.” With regard to the question 
who- are the kinsmen whose assent will 
supply the want of positive authority from 
the deceased husband, their Lordships in 
that case observed : 


“ Where the husband's family is in the normal 
condition of a Hindu family, 7. e., undivided that 
question is of comparatively easy solution. In such 
a case the widow, under the law of allthe Schools 
which admit this disputed power of adoption, takes 
no interest in her husband’s share of the joint 
estate, except aright to maintenance. And though 
the father of the husband, if alive, might, as the 
head of the family and the natural guardian of the 
widow, be competent by his sole assentto autho- 
rise an adoption by her. yet, if there be no father 
the consent ofall the brothers, who in default of 
adoption, would take the husband’s share, would 
probably be required, since it would be unjust to 
allow the widow to defeat their interest by in- 
troducing a new Co-parcener against their will, 
Where, however, as in the present case, the widow 
hag taken by inheritance the separate estate of her 
husband, there is greater difficulty in laying down 
a rule. The power to adopt when not actually 
given by the husband can only be exercised when 
a foundation for it is laid inthe otherwife neglect- 
ed observance of religious duty, as understood by 
Hindus. Their Lordships do not think there ig any 
ground for saying, that the consent of every kinsa- 
man, however, remote, is essential, The assent of 


(1) 12 MIA 397; lBeng. L Rl;l0 W 


R17; 
Sar. 361; 2 Suther, 185 20 E R 389 (P.O), ae 
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kinsmen seems to be required by reason of the pre- 
sumed incapacity of women for independence, rather 
than the necessity of’procuring the Consent of all 
those whose possible and reversionary interest”. in 
the “éstate would be deféated by the adoption. . In 

such a case. therefore, their’-Lordships think, that ` 
the ‘consent of the fathér-in-law, to whom the law : 
points as- the natural guardian and ~*venerable i 
protector’: of the .widow, would be sufficient, It is 

not’easy to lay down an inefexible rule for the 

case in’which no ‘father-in-law' is in ‘existence. 
Every such’ case' must'dépend upon the ‘cireum* 
stances of the family. All: that can "be said ig, that’ 
there-should be such evidence of.the 
kinsmen as euffices to show, that the act is. done, 
by the widow in the pfoper and ‘bona 'Jidé perform: 
ance. of! a religious:duty;‘and ‘neither capriciously nor 
from a corrupt motive.” ` ee ee Pe 


A 


- get NS ere WA oy? ene ta’ 
that: 1) (he ‘assent’ Of kingmén” is" res 


it will be observed that'the Board h&ré Held’ 


inflexible rule; every such case must dépénd’ 
upon the circumstances of the family,.and: 
there should be such evidence of. the 
assent of.‘“‘kinsmen” as suffices to show- 
that the act is done by the -widow 
in the proper and. bona fide *per- 
formance of a religious. duty, and neither 
capriciously nor from a corrupt motive, 
In the Ramnad case, (|) the nearest agnates 
were the motherin-law of the widow and: 
the natural. brother of, the. adopted, boy, 
and it, was held that, their consent was. 
sufficient. No cognate was consulted. In all 
the decisions of the Privy Council” bearing | 
ori, this “question, “except, one, there were” 
agnates living, In-the ‘one. exception there. 
was:no evidence as to what.agnates were'in: 
existence, andso far'as’ the main” claimant’ 
was concsined thé case turned, not on the con: 
sént of cognates, but’ whether there was 
an implied authority to’ adopt indepen: 
déently'‘of any consent, I ‘shall make 
further mention of this case‘ ‘liter. ‘In 
Sri Virada Pratapa Raghunada Deo'v. Sri: 
Brozo ‘Kishore Patta ‘Deo. (2). the. Judicial 
Committee made the ‘following observations, 
which Have an important Bearing ‘on. the: 
matter under, discussion, notwithstanding. 
that there-the family. was undivided:- -° ~ 
“The Hindu wife’ upon her marriage ‘passes into - 
and becomes’ ï memb er: ofthat family. 7 If is “upon 
: arloa > cina er Mee hed 


(2 1.M 69; 314154; 25 WR 991; 38ar, 583 
Ne. M aE Poo HIT S re A E a 
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that family that as a widow, she has her claim for 
maintenance, “Itis in that*family that: in the’strict™ 
contemplation of law, she ‘ought to reside> It is-ini: 
the-members of that. family that - she-must -pre-: 
sumably’ find such Councillors and protectors as the 
law makes requisite for her.” ee 
The daughter's soa is not of the family, 
He is a member of his father’s. family 
and therefore clearly does not come with: 
in this’ statement. Their’ Lordships “in 
this case also-abserved;:, ` i 
t 4 t ‘ 


“It may be the duty of a Court of Justice, ad- 
ministering the’ Hindu Law to consider the ‘reli--- 
gious duty of adopting. a son as the essential - 
foundation of the law of adoption, and the effect of 
an ‘adoption, upon the devolution of property asa” 
mêre legal consequencé. But it is impossible. not- 
to see thst: there are grave social objections to makings 
the succession of property, and, it may be, in. the v 
case of collateral. succession, as. in the present’ ins’ 
stance,*'the. rights of ‘parties in actual possession, 
dependant ‘on the’¢aprice’ of% “woman, subjectit:to:- 
all-the pernicious influences- which- -interestedn-ad- 
visers are too apt in-India-to exert over -.women- 
possessed of or capable of exercising dominion over~ 

A PD KN -t 


property.” , eae 


orng 


Here emphasis is placed on tbe neces- 
sity’ for advice in -order ‘to prevent the 
widow acting capricioubly' or from corrupt! 
motives: In: Vetlankin “Venkata: Krishna‘: 
kao Vv.” Venkata ‘Rama Lakehnt (3),;-the: 
Privy Council “éonsidêred the passage*~in- 
the Ramndd ‘case (1), ` immediately: follows 
ing the: statement that’ it--was~not -eapy 
to--lay: down an‘inflexible rule for the case: 
In-which no‘fatherin-law was:in existence: 
and said : | eae at MS ee os as 


hae at 


a ea 
“Their Lordships think it would be very danger- 
ous to. introduce ‘into the ‘consideration ‘of “these” 
cases of adoption’ rice” questichs ‘fs ‘to the paftizi 


. cular: motives! operating onthe ‘mind of the widow,- 


and that all which‘ this Committee in the former. 
case intended-to lay. down was,-that there should” 
be such proof of assent on the part ‘of the sapindas' 
as should be’ sufficiént to support the inference’ 
that the adoption “was made-by' the widow, -not~ 
from capricious or corrupt motives, or in: order to. 
defeat the interest of this or.” that sapinda, but- 
upon a fair consideration, by what may be called’ 
a family Oouncil, of the expediency of substituting’ 
an heir by adoption-to the. deceased husband.” ee 
Pit a We oaa nease A ete ay OE ge 2A u in vd? 
There is no reason fo suppose that the’ 
word “family” was ‘heré “used “ita ‘sense” 
different from the Strict sense in which" it” 
was used in the passage “which I have 
quoted from the judgment in Sri” Virada” 
Pratapa  Raghunada "'Déo Ve Sri Brözö' 
Kishore Patta Deo (2). A Hindù widow" 
having no authority to adopt cannot ign rëi 
thé nearest sapindas, If she‘does and acts 
only with the consent of ‘remote sapindas” 
es . : Op | f % 


ren a +3 
i Aye 


(3) 1M 174; 4141; 20W. R 2l; 3 Sar. 669 
P t r | : + -dal 
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the adoption ië, invalid. This was the whoso assent is, more likely to be influenced by im- 
decision of the Privy Council in Veeraba- Proper motives. 
 SAVATAIU Ve. Balioa Prasada a (4), _; We have here a reiteration of the prin- 
‘The widow there. adopted. without the con- CiPle stated in the. Ramnad case (1), 
sent of -the nearest a gnates. and the ‘!hati.the consent of the father-in-law, if 


, : : haere = ee a a ees 
adoption was held to be invalid. T ‘Still alive, is. essential. to a op 
jadi ki ng Board was ein ,, ign and the ¢qually positive ‘statement that 
by Mr. Amiser Ali, who said that the ~ {he absence of the. father-itlaw the cone 

< Ramnad case (1), established the pro- | sent of the divided brothars of the deceased 


position that under the Dravidian Branch , DUSband is requisite. The daughter's son 


; ; “in'the “matter of succession excludes the 

of the Mitakshara Law the sence cf nih, bbe. Te ER 7 ; : 

“authority from her deceased husband a deceased's father and his brothers, But this 
widow may adopt with the assent of her «Judgment clearly lays down that they 

“male agnates™ (p. 1004* of the report), At come before all others when it is a question 

p. 1009*, Mr. Ameer Ali said : _ of advising tre widow on a ‘proposed adop- 
: ami : tion. In my‘opinion the judgment does not 

“The decision in the Ramnad case (1), -was confine the, priority ue the lather and the 

. followed and explained in | Vellankin Venkata . br thers.. The words “she 18 still dependent 
Krishna Raov. Venkata .Rama..Lakshmi (3), which . for her Counsel, and protection upon ‘the 


established the following proposition: That the indas of ker husband. ` 
requisite authority in the case of an undivided DOE Ce) sapr b usband, who are 


family is to be sought by the widow within ¿that -~ the most closely united, to him by ties of 
family; that it is in the members of that family ., blood, or, to use, the language of Hindu 
that she must presumably find such Counsellors and lawyers, by, ‘community of: corporal parti- 


protectors as the law makes requisite for her; and | eles’ indicate that the Driority a 
that she cannot ather will travel out ofthat un- cles’, indicate that the priority extends to 


-divided family and obtain the authorization re- All ‘the -.agnates, the nearer, of course, ex- 
quired from separated and remote kinsmen of her.; cluding the more remote. But if there 
.. husband, YThie being the position ofa widow in an ,. were any doubt it wouid be eliminated b 
undivided family, what are the conditions imposed ` ~“ the followin g “statement at p. 1011* of‘ the 
on her if her husband happens to die in astate of “~~: se 
‘separation from his kindred? Division does not TOP-Fbs _ | 
aifect her: personal dependence .or give heran in- . „ {' The, reasons which make the assent of divided 
dependent status to alter by her own authority the brothers a requisite condition apply mutatis mutandis 
succession to the estate which she takes as the to, the case of the “nearest sapindas other than 
widow of her husband. She is still dependent for brothers.” 
“ Counsel and protection upon the nearest sapindas ` ` a a ee 2 
of her husband, who are the most closely united _ The. word | “sapindas can only be read 
SN w ties oi blood, or, to use mie, EaR of | here as denoting agnates, Itis trae that in 
indu lawyers, by ‘community of corporal par- NAWAS 'v. Bala: 
ticles,’ The father of. the deceased, if still alive, ideas a ee nee a rasada Rao 
continues to be her ‘natural guardian and vener- (4), -1 un 9 decisions in 
able protector,’ He has furthermore a direct: in- . the Ramnad case (1), and ia Vellankun 
> y, a on aka baha of ee for m caseof Venkata Krishna kao v. Venkata Rama 
: her death. without leaving her surviving a daughter rips ow 
-orthe mother of..her deceased husband, he has a aa AN A ), a a i aes A ae rab Ka 
„right to the reversion. His authorization is,there- tO Property D out of cone 
fore, essentially requisite to the validity of an. sideration in determining who should be 
' adoption by her to her husband. Jf there is no consulted before a widow of a separated 


‘ father the divided brothers take his place by virtue  }yo,her‘makes an adoption. But this st 
hers bak kani ; 5 ' alee 
of the tie of blood as her husband’s nearest sapin- = ; . 
.jaas; they become her natural guardians and pro- < ‘ment was made ın connection with the rule 


tectors of her interests. ‘hey also have an interest which was being laid _down that in the 
‘In the protection of the ‘inheritance, In the. ab- .absence of the father-in-law the brothers 
| sence, then, of the father, the assent of the divided should be consulted, In the absence 
brothers is equally requisite for the validity of the of 4 daughiter's son ‘they would be che 


widow's adoption, lf a majority assent and one. Wi, ‘ha BSS ee eer : ` 
refuses, his objection may be discounted. But. the, Dearest Teverbionêrs and their contingent 


- &bsence of their consent, or in case there is only right to thé property’ was given as an 
‘one, of his consent, cannot pe, made good by.. the  guditional reason why the brothers should 


authorization of .distant relatives 1emotely con- 5 . 
nected whose interest inthe well-being of the widow be consulted. I am unable to read into 


or the spiritual welfare ofthe deceased, or in- the the judgment in Veerabasavaraju v. Balas 
protection of the estate, is of minute character, and surya Prasada Rao (4), an indicatitn that 

X i i right tO pr.-perty is to be the governing 
(4) 41 M 998,.48 Ind. Cas. 705; A IR 1918P C97; tactor; in fact when the autaoruies are 


4; 230 W N Sie pU BN ian, as g1 ,cousidered as a whole it seems to me 


Bom, L R 238; 1 U P L R (P.O) 18 (2.0). ‘that the ‘indication is all the other way, 
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In Krishnayya v. Lakshmigathi (5), Viscount 
Oavs after reference to the Ramnad, case 
(1), and to the case in Veerabasavaraju 
v. Balasurya Prasada Rao (4), said : 

“The consent required is that of a substantial 
majority of those agnates nearest in relationship 
who arecapable of forming an intelligent and 
honest judgment onthe matter. It must, however, 
be added that, save inexceptional cases such as 
those mentioned above, (where the near agnate is 
a minor or lunatic or actuated by corrupt or mali- 
‘gious motives) the consent of the nearest sapindas 
must be asked, and if it is not asked it is no excuse 
to say that they would certainly have refused,” 

There could be nothing plainer than this 
statement. The nearest agnates who are 
capable of forming an intelligent and honest 
judgment have to be consulted in the matter 
of a proposed adoption by a widow. It will 
be observed that the word “‘sapindas’ is 
used ın this passage and that the context 
demands that it be read as meaning 
“sonates.” In Krishnayya Kao v. Venkata 
Kumara Mahipathi Surya Rao Bahadur 
(6), the Privy Oounci), observed : 

“The sapindas are to be regarded 
council, Vellankin Venkata Krishna Rao v. Venkata 
Rama Lakshmi (3), the natural guardians of the 
widow, and the protectors of her interest. In 
giving or withholding their consent, it is their 
duty, in this capacity, to form an_ honest and in- 
telligent judgment on the advisability or otherwise 
of the proposed adoption in, and with reference to 
the widow's branch of the family.........Lheir Lord- 
ships have no hesitation in holding that where a 
sapinda whose consent to an adoption is sought, 15 
actuated by motives such as _ these, (personal loss 
to himself and enmity) his dissent may be dis- 
regarded, and they think it follows that if only 
the other sapinda in the same degree accords a bona 
fide consent, the adoption will be valid.” a 

The judgment in Krishnayya V. Lakshmi- 
pathi (5), was referred to in this judg- 
ment and it is to be presumed that the 
word “sapinda” was used in the same 
sense. On behalf of the appellant great 
stress has been laid on a short passage 
in the judgment of the Privy Council in 
Balasubramania v. Subbayya Thevar (7). 
‘This ig the one case in which there were 
-no agnates living and the decision turned 


on the question whether there -was implied 


(5) 43 M 650; 56 Ind. Cas. 391; A I R1920 P O 
4,47 LA 99; 18 AL J60l; (1920) M W N 385; 
v4 CW N 305; 39 ML J 70; 28M LT70;12L W 
- 625 (P 0). 

(6; 69 M L J388; 157 Ind. Oas. 881; A IR 1935 
. O 190; 42 L W 267; 1935 0 L R 537; 1935 
AL R 848; 1 B R 87; 1935 O W N 1055; 
“60 Md J 388; 37 Bom. L RK 852; (1935) M wW 
ON 1216; 40 OWN 1;8 RPOS3 (PO). 

(7) I L R (1938) Mad, 551; 172 Ind. Oas. 724; A 
IR 1938 P O 34; 65 I A 93; 32 SL R 328; 1938 
-O L R 61; 1938 Ọ W N 117; 4 B R 251; 10 RPO 
162; 47 L W 110; 1938 A L R 77; (1938) A L J 215; 
.42 0 W ATN (1935) 1 M L J 426; 19 P L T 169; 60 
-O L J 581 (P 0). 
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authority to adopt, independently of con 


sent by sapindas, The passage on whicl 
reliance is placed by the appellant is this: 

“ Their Lodships wculd not be prepared to hok 
on the authorities that the only kinsmen whos 
assent need besought are the agnates,” 

It is said that this means that in using 
the words "kinsmen," “kindred” or “famil; 
council,’ the Privy Ocuncil must have hat 
in mind both agnoates and cognates. Ii 
view of the very definite statements il 
Veerabasavaraju v. Balasurya Prasada Ra 
(4) and in Krisnayya v. Lakehmipatht (5 
this argument cannot be accepted in res 
pect of cases where there are agnate 
living. I consider that the statement i) 
Balasubramania v. Subbayya Thevar (7 


can only. be taken as. an indication tha 


in their Lordships’ opinion consultation i 
still necessary when the only survivin; 
relatives are cognates. No assent o 
*kinsmen’ was alleged in that case, but it wa 
contended that as there were no agnates i: 
existence at the time of the adoptio: 
whose assent could: be sought, the wido) 


had an inherent right to adopt of he 


own Volition. An issue was raised as t 
this in the trial Court, but the contentio: 
was subsequently abandoned, It was nc 
raised in the argument on appeal an 
was not referred to in the printed case 
but the contention was sought to b 
revived before the Board. The argumen 
wag rejected and it was in this connexion tha 


their Lordships made the observation 0: 


which the appellant places so much stress, 


In my opinion the judgments of th 
Privy Council are to be read as decidin 
that the widow of a divided brother, nc 
having received from her husband authorit 
to adopt a son to him, can only do £ 
when she has received the consent of he 
father-in-law, if alive. If the father-ir 
law, is dead she must recelye the asser 
of her husband's brothers, If there are r 
brothers living, the nearest agnates are he 
proper advisers. If consent is improper! 
withheld she may nevertheless lawful] 
adopt with the consent of the next nere 
agnates. If there are no agnates she mui 
look for advice to the cognates, it havin 
been definitely laid down that, she is n 
competent in law to decide on an adoptic 
for herself. The same rule of priority wi 
naturally apply in the case of cognates. ] 
view of the emphatic statement wii 
regard to the position of the father-io-la 
in the Ramanad case (l) the equal 
emphatic.statements in Veerabasavaraju 
Balasurya Prasada Rao (4) with regard 
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priority (first thè father-in-law, then the 
brothers, and after them the nearest 
agnates} and the express mention of the 
- nearest agnates in Krishnayya v. Lakshmi- 
pathi(5), Lfail to see how any other construce 
“tion can be reasonably placed on the 
` judgments of the Board dealing with this 
question,- And to read them io this sense 
accords with the Hindu idea of the family. 
The agnates are the only true members 
` of the family according to the Hindu idea. 
~ In adopting a son to her husband the 
widow is only aciing in accordance with 
the tenets of her religion. The happiness 
of her husband’s soul may depend on 
there being a son to carry out the religious 
duties imposed upon ason by the Hindu 
religion. In Amarendra Mansingh v. 
Sanatan Singh (8), the Judicial Committee 
referred to the well-established doctrine 
as tothe religious efficacy of sonship and 
their Lordships felt that great caution 
should be observed in shutting the door 
upon any authorized adoption by the 
widow of a sonless man. The judgment in 
that case recognizes the importance of an 
adoption from a spiritual point of view 
and indicates that the matier of succes- 
sion to property is a secondary considera- 
tion. The only ground on which a daughter's 
= son can really claim to be consulted is 
` his interest in the property. He is not a 
member of the fumily and is only regarded 
as a sapinda for purposes of succession. 
He may if he cares to do so perform the 
religious duties which would fall upon the 
grandfather’s descendants in the male line 
if there were such descendants, but admit- 
tedly there is noobligation upon him to 
perform them. If he neglects to carry out 
the ceremonies he commits no sin, but 
neglect in this respect by a son involves 
the commission of Bin. The insistence on 
the widow seeking advice is based on her 
own incapacity to form a proper opinion 
for herself, and obviously the person least 
likely to give proper advice: in such a 
matter is the Son of her daughter who is a 
member of another family and will lose 
the whole estate if the adoption takes place. 
Moreover, he is likely to be avery young 
man, .aithough he cannot be ruled out on 
this ground.. While interest in the estate 
has been regarded as a factor in the 
choosing of advisers the judgments of the 


(5) 12 Pat, 642; 143 Ind. Cas. 441; AI R 1933 
P GO 155; 60 I A 242; Ind, Rul. (1933) P © 168; 37 
. O W N 938; 1933) M WN 769; 384, W1;65M L 
-J 203; 14 PLT 399; (1933) ALJ 710;570L J 
593; 35 Bom, L R859 (P O). 
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Privy Council show that it cannot be ree 
garded as the governing factor. Sound 
advice to the widow is the most important 
consideration in the performance of an act 
which may be regarded as a religious duty 
certainly an act which according to the 
Hindu religion will confer spiritual benefit 
on Ler deceased husband. The best advice 
is obviously to be expected from the dead 
husband’s agnates, and it seems to me that 


‘the Privy Council has clearly indicated 


that if there are agnates, they and they 
alone, are the proper advisersof the widow 
In the present case the widow received the 
consent of her husband’s nearest agnates 
and I hold that the fact that the major 
son of Kathamma did not consent does not 
invalidate the adoption. 

The conclusion that the daughter’s son 
is not entitled to be consulted is the 
conclusion which Oldfield and Phillips JJ., 
arrived atin Viswasundara Rao V. Somare 
sundara Rao (9) by Jackson, J. in Brahe 
mayya v. Raitayya (10) and by Madhavan 
Nair and Jackson JJ.,in Murahari Brahma 
Sastri v. Sunitramma (11) and I may 
add that the same opinion is expressed in 
Mayne, Edn, 10 pp. 223-5. [n \Brahmayya 
v. Rattayya (10) Ramesam, J. who formed 
the Division Bench with Jackson, J, held 
that the widow was bound to consult the 
daughter's son and Spencer and Venkata. 
subba Rao, JJ. agreed with him in 
Kesar Singh v. Secretary of State (12) 
Ramesam, J. considered that there was 
nothing in the decisions of the Privy 
Council to show that cognates were nct in- 
cluded in the rule with regard to the con- 
sultation of kinsmen and said that the 
word sapindas whatever its meaning in the 
Smritis may be can include agnates as 
well as cognates, referring in this connec- 
tion tothe judgment of the Judicial Gom- 
mittee in Ramachandra v. Vinayak Ven- 
katesh (13). The question does not depend 
on whether the word “sapindas” may or may 
not be taken to include agnates as well 


EO 43M 876; 59 Ind. Cas. 609; A IR 1920 Mad, 


dol. 

(10) 20 LW 503; 83 Ind, Oas. 59; A IR 1995 : 
67: (1021) MW N 841. ; Hi 

(ii) 57 M 4l1; 151 Ind. Oas. 200; A IR 1934 Mad 
an L J 577; 39 L W 133; (1934) M W N 197; 
T A 

(12) 49M 652; 95 Ind. Cas. 651; A'I R 1926 Mad. 
881; 51 MLJ 16; (1926 MW N 540;28 L W 
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(13) 42 O 384; 25 Ind. Cas. 290; A I R194P O 
1; 41 I A 290; 18 O W N1154; 27 M LJ 333; 1L 
W 831; 10 N L R 112;16 M L T 447; (1914) M W N 
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-- that agnates: should ‘as 
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aS cognates-speaking generally, -but ‘on 
‘the principles “to “be gathered from ‘the 
Judgments of the Privy Oouncil and -as I 
“have indi¢ated, [can see no reason what- 


"< ever- for supposing that the Judicial Com- 


mittee ever intended to lay down that 
‘cognates shall be -consulted when there 
-are agnates alive. In Kesar Singh v. 
Secretary ‘of State (12) Spencer; J. observed 
a rule be cone 
‘ sulted. first if there are agnates, because 
the principal agnates are the nearest 
- kinsmen, but: he ‘saw no ‘authority for 
limiting ‘the class of gnatis and sapindas 


- to. agnates except the judgment cf Old- 


: field and Phillips, JJ. in Viswasundara Rao 
. v. Somasundara Rao (9). ` Venkatasubba 
Rao, J. expressed the opinion that if the 
judgménts ofthe Privy Oouncil’ did: not 
‘embrace cognates as well as *agnates‘a 
widow could not- adopt if there*-were’ no 
“gurviving Sagnates, but-he'did-not consider 
-whether the judgments“ might be-:taken'+to 
aapply to agnates in‘the first: place and to 
vindicate ‘that cognates should. be coasulted 
vin'the absence of'agnates.: E have safficient- 
ly indicated my opinion of the ‘effect of 
“the rulings of the Privy Council and it 
-follows-that 1 consider ‘the judgments: of 
iRamesam, “Spencer “and Venkatasubba 
‘Rao, JJ. are erroneous and ought not totbe 
‘followed. ; 
It is a great pity that-this question: was 
not referred to a Full<Bench ‘fordecision 
‘when the question was raised --for the 
“second time in Brahmayya v. Rattayya (10). 
While aJudge of the High Court sitting 
-alone is not bound on a‘question of law 
“by the’ decision*:of auothérAJudge sitting 
“alone this principle: goes: no ‘further, : The 
Division’ : Bench‘is: the final Court of ‘Appeal 
‘in an‘ Indian Higi :Goiurt,’ unless ‘the case 
is‘teferred to a Full Bench,“and ‘one Divi- 
sion Bench:should - regard “itself bound 
by the decision of ‘another’ Division Bench 
on: a? question of law. In’ Hngland: whére 
‘there: is ‘the ‘Court ‘of Appeal, ‘Divisional 
Courts follow the decisions of other 
Divisional Courts’ onthe grounds ‘of’ Judi- 
cial comity. || uz (No. 2 
Harrison v. Ridgway (15), “Ratkinsky v. 
Jacobs (16) and Phillips'v:. Copping ‘(17). 
If a: ‘Division Bén‘ch’ :does‘*not~ accept ‘as 
s. | RO P D-98;:53 LJ Adm: 3345514 L 
Toz: COW R 783; 5:Asp. M O)270. 
15) (1925) 133 L T238; 23 LG R 4134. 
at (1929) 1 K B -24; 97 L J K B566; 138 L T 739; 
92 J P142; 26L G R 380; 12 S J354; 442 L R 


eA iT). (1933) 1 KB 15104 LJ K B 18;:152 LT 175 
617; 50 T L R 533. 
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-is not adopted the Qourts 


“in accordance with the 
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correct the decision on a question of law 
of another Division Bench the only right 


“and proper course to adopt'is to refer the 


for which the 
If this course 
subordinate 
tothe Oourt are left: without guidance, 
Apart from the impropriety of an Appel- 
late Bench refusing to regard itself bound 
bya previous decision on a question of 
law of an Appellate Bench of ‘equal 
strength and the difficulty placed in! the 
‘way of Subordinate Uourts administering 


matter to a: Full-:-Bench, 


- justice, there are the additional factors 


‘of' the loss of money and ‘the waste 
of judicial time. ‘There must ‘have been 
a considerable waste of money-and judi- 
cial time as the. result of the question 


-under discussion not having -been referréd 


to a Full Bench when ths correctness’. of 
the decision in Viswasundara Rao v. Soma- 
sundara Rao (9), was first questioned. For 
the reasons given I consider the decisions 
of the Oourts below: in this case weré 
‘right, Oonsequently I: would dismiss: the 
rappeal with costs ‘and:fix: the Advocate’s 
fee at. Rs. 200. 


Krishnaswamil Ayyangar, J.—I cone 
cur in the conclusion reached by ‘my 
Lord, which appears tomy mind to interpret 
‘the decisions of the Privy Council more 
spirit of “the 
-Hindu Law than the opinions of some of 
‘the ‘learned Judges who have had ‘to 
consider the point in the past. I am unable 
to find: in the pronouncements of their Lord- 
ships a sufficient basis for’ assigaing to the 
daughter's son a ‘position of superiority 
‘over the agnatic ‘kindred in the matter 
of consultation. ~Oonsiderations ‘of ‘proxi- 
mity, of religious merit, or of the proprietary 
interest of the pérsons to be consulted, have 
no ‘doubt been mentioned, But ‘it~will be 
found on scrutiny that such considerations 
were adverted to more by way of ad ditional 
support for the recognized position of the 
‘agnatic group, than as furnishing in thein- 
selves independent criteria in making the 
choice. 


Somayya, J.—I agree with the judgment 
which has just been pronounced by my 
Lord the Ohief Justice, but having regard 
to the importance of the question | wish 
to add afew words. Waen a Hindu dies 
leaving a widow, divided agnates and 
daughter's sons, and his widow desires to 
maké an adoption isit enough 'if she gets 
the, consent of ‘the divided ‘agnates or is. 
she bound to consult::the-'daughter’s:: sons 
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as well? In this case Subbamma, the 
widow of Lakshminarayana, the last male 
holder, obtained the consent of her hus- 
band’s divided brother’s sons under Ex. 
G. and adopted defendant No. 1 who is 
the son of defendant No. z. Defendants 
Ncs. 2, 3 and 4 are the husband’s nephews 
who gave the consent under Ex. G, Sub- 
bamma did not consult at least one of 
her daughter's sons, The question is whe- 
ther the adoption is valid. 

The question has to be decided on a 
few text of Hindu Law and on judicial 
decisions. Under the Hindn Law an adoption 
is always made to the hnsband. While 
the busband is alive he alone can adopt 
& son. He may associate his wife or one 
of his wives, if he has more than one wife; 
in the act of adoption; but he need not 
associate any one of them and can make 
the adoption by himself. The wife's capacity 
to make an adoption is based on the fact 
that adoption is an act which confers great 
spiritual benefit on her husband, But when 
can she make an adoption? The text of 
Vasishta which is often quoted is, “nor let 
a women give or accept a son unless with 
the assent of her lord.” This text is 
accepted by the various commentators but 
has been interpreted by them in different 
ways. One extreme view which has pre» 
vailed in the Mithila Schoolis that “this 
consent of the husband must be given at 
the time of the adoption itself” so that. no 
adoption is possible after the husband's 
death, Thus, no adoption by a widow is 
possible under the Mithila School of Law. 
The other extreme view is that which 
prevails in Bombay where it is held that 
adoption being an ‘act conferring great 
spiritual benefit on the husband, his con- 
sent is presumed in the absence of a prohibi- 
tion by him and a widow can therefore adopt 
except where the husband has prohibited 
it. 

Between these two extreme views there 
are other views propounded by other 
schools of Hindu Law. The Dayabhaga 
School of Law of Bengal holds that if the 


hushand gives the authority to his wife’ 


to make an adoption to him, the authority 
may be exercised after his death. But if 


there is no such authority given by the. 


husband during his lifetime, his widow 
cannot adopt. The Benares School of Law 
agrees with the Bengal.view. Yet'another 
view has been advanced and accepted in 
the Dravida country that even waere the 
husband did not give the requisite authority, 
his widow can make an adoption with the 
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consent of the husband’s sapindas, The 
presumed incapacity of women to act inde? 
pendently is said to be the reason why she 
cannot make an adoption except with the 
husband’s authority or his sapindas’ consent. 
The text whichis generally relied on in 
this connexion is that. of Yagnavalkya, 
Chap. I, pl. 85: 


` Rakshetkanyam pita Vinnam patihi pute 
rastu Wardhake ! 


Abbawe dnatayastesham swatantram na 
kwachit striyaha l! 


“ Let her father protect a maiden; her lord a 
married woman ; sons in old age; if nons of these, 
other gnaties. She is not fit for independence.” 


This supposed want of independence of 
a woman to act for herself is said to be 
cured by the «consent of her hushand’s 
gnathayah, This expression Gnathayah in 
ordinary parlance is certainly confined to 
agnatic sapindas. But it is said that it may 
also include cognates as well, i. e., sapindas 
in general. The Smritis and the Oome 
mentaries do not contain any indication as 
to who is to be consulted by a widow in 
the absence of the authority of the husband. 
But in Strange’s Hindu Law there are set 
out a number of cases decided by this Oourt 
in which the widow's power of making an 
adoption with the consent of sapindas 
was upheld. The matter came up in the 
Ramnad case (1), before the Judicial 
Committee. After referring to Strange and 
OColebrooks their Lordships recognized the 
power of a Hindu widow to adopt a son with 
the husband’s kinsmen’s consent. In later 
cases the Judicial Committee expressed the 
same view in different language. 


The question now -before us has to be 
decided mainly onthe Judicial decisions. 
In a case of this kind we have primarily 
to see what the Judicial Committee has laid 
down in the several cases which went up 
for decision. In the Ramnad case (l) 
there was a very distant agnate of the 
husband, and the: mother of the husband, 
The widow adopted with the consent of 
both. The Judicial Oommittte held that 
the adoption is valid. The reference to the 
consent of the mother-in-law may be left out 
because itis on account of the presumed 
incapacity of a woman to act independently 


: that the advice of the sapindas is enjoined 


on a Widow. A: person who is herself under 
an incapacity to act independently cannot 
supply the requisite advice or autnority to 
another incapacitated person. It is conceded 
before us that female sapindas need not 
be consulted. In this very cage the plaintiff, 
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the daughter, was not consulted and the 
adoption is not attacked on that ground. . 


Then comes the question as to who among 
the -husband’s sapindas are entitled to be 
consulted end whose authority it is that 
has to be obtained by a widow desirous of 
making an adoption. Adoption introduces a 
stranger into the-husband's family and 
prima facie itis the members of that family 
that have to decide on the advisability of 
introduction of a stranger into that family. 
The Privy Council observe in the Ramnad 
case (1) at p. 442* as follows: ` 

“ The assent of kinsmen seems to be required by 
reason of the presumed incapacity of women for 
independence, rather than the necessity of procur- 
ing the consent of all those whose possible and 
reversionary interest in ths estate would be defeat- 
ed by the adoption.” 

Then they say at p. 443* that the Courts 
in India rightly found the members to be 
consulted in the Tevar's family and refer 
to the printed pedigree which is in fact a 
Pedigree of his agnatic sapindas. In 
Vellankin Venkata Krishna Rao v. Venkata 


kama Lakshmi (3) the Judicial Committee. 


laid down that there should be such proof 
of assent on the part of the sapindas as 
should be sufficient to support the inference 
that the adoption was made by the ‘widow, 
not from capricious or corrupt motives, or in 
order to defeat the interest of this or that 
sapinda, but upon a fair consideration, by 
what may be called theifamily council of 
the expediency of substituting an heir by 
adoption to the deceased husband, 

Taking these two cases, it is clear that 
the ‘family’ spoken of is the husband's 
family and it is his kinsmen, i. e. the 
members of his family, that are referred to 
in the above decisions. 

So far, there is no indication that a 
daughter’s son whois not a member’ of 
his family is a person who should be 
consulted by the widow. Then the next 
question is whether all the sapindas are 
to be consulted if not who among them are 
tobe consulted and in what order. This 
question was answered in three decisions 
of the Judicial Committee : Venkamma v. 
Subramaniam (18), Veerabasavaraju vV. 
Balasurya Prasada Rao (4) and Krishnayya 
V. Lakshmipathi (5). It is clear from these 
decisions (1) that it is enough if she 
obtains the consent of the nearest sapindas 
and that jf -she gets their - consent, she 


(18) 30M 50; 34 TA2%17MLJ114:4A L J 
1:0; 9 Bom. LR 89; 5 OL3 140;11 OW N 345; 2 
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need not go further and seek the consent 
of the remoter sapindas; (2) that she is 
bound to consult all the nearest sapindas 
and failure to consult even one of them 
will be fatal; (3) that even if it be 
certain that the nearest sapindas would 
refuse togive their asset, still she ia 
bound to consult them. In dealing with 
this question, the Judicial Committee. has 
used in Veerabasavaraju v. Balasurya 
Prasa“a Rao (4) language which is relied 
on by Mr. VY. Govindarajachari in support 
of his case. In that cage, the nearest 
sapinda was not consulted at all; and the 
widcw obtained the consent of the remoter 
sapindas and made the adoption. The 
Judicial GCommitiee held that tne adoption 
was invalid, Several passages on pp. 1010 
and 1011* were relied on by Mr, V. Govin- 
darajachari as supporting his contention. 
His contention isthat-in this case the 
Judicial Committee definitely laid down 
three tests: .(1) who confers greater spiris 
tual benefit on -the deceased; (2) who is 
more closely related to the deceased accord- 
ing to the -Mitaksharatheory of propinquity 
(3) whois the person whose proprietary 
Tights are affected by the adoption, Mr, 
V. Govindarajachari urges that the Judicial 
Oommittee approved the opinion of Golup- 
chander Sirkar Sastri extracted on p. 1011* 
of the report while referring to the analogy 
cf the sapinda whose consent will validate 
an alienation by the widow, He urges fur- 
ther that whatever test is applied, the 
daughter's son comes first and that the 
brother's sons of the deceased come after the 
daughter’s son. For the first test, he 
refers to Dharma Sindhu and Niraaya 
Sindhu which give preference to the 
daughter's son in the performance of funeral 
ceremonies. For the second, he relies on 
the fact that the daughter's son is treated 
by the Mitakshara School of Law as being 
more Closely related to the deceased than 
the brother's sons according to the doctrine 
of propinquity, As for the third, he relies 
on the fact that the daughter's son succeeds 
in preference to a brother’s son and where 
the two co-exist it is the daughter's gon 
whose proprietary rights are affected. 


The second and third points go together. 
The preferential right of the daughter's 
son is based upon specific texts of Manu 
and Vishnu. The preference given to the 
daughter’s son is to be traced to the 
practice of an appointed daughter in which 
case her son was considered to be in all 
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respects equal to that of a son’s son. 
Though this practice had become obsolete 
even by the time of Manu, tte texts which 
give the. preferential right to the daughter's 
son in general is traceable to the theory 
of the appointed daughter’s son. When one 
daughter was not treated with a preferential 
Tight sons-of all daughters came to be 
regarded alike, but the position that was 
‘given to the appointed daughters son in 
the scheme of succession ‘is maintained 
and the Smriti writers embodied in their 
Smritis, special texts giving the daughter's 
Son in general a preferential right and 
making him inherit next after the widow 


and the daughter and before the father 


and the mother. See Manu, Chap, IX, 
pl. 127 to 136. Vishnu Chap. XV, pl. 46. 
As for the first ground urged it is not 
Clear that in fact on the true principle of 
Hindu Law relating to the efficacy of the 
funeral oblations, the daughter's son is in 
any away superior toa brother's son, See 
Sarvadhikari, Law of Inheritance, Edn. 2, 
pp. 662 and 663. He sums up the position 
thus on p. 663 as to performance of parvana 
sradha : 

“In the case of maternal ancestors, the daughter's 
gon should also celebrate these rites as enact of 
moral obligation although not legally bound to 
do go.” 

He also points out that it is legally obli- 
gatory on a person to perform these rites 
as regards his paternal ancestors. Thus a 
brother's son is legally bound to. offer 
pindas at parvana sradha tothe deceased's 
father and grandfather to whom the dee 
ceased also was offering pindas, Bat a 
daughter's son is not legally bound to offer 
any ptrdas to his maternal ancestors. 
Further, what a daughter’s son offers are 
termed secondary pindas, whereas the 


pindas offered by agnates are called prelis 


minary pindas and the latter are supposed 
to be superior to tbe former. After all 
what has to be decided is whether an 
adoption was proper in the circumstances 
of any given case. As pointed out by the 
Judicial Commiitee, she is not to make 
an adoption with a view to spite this or 
that sapinda, but on the expediency of 
substituting an heir by adoption to the 
deceased husband. In this task the Oourts 


do not take upon themselves the duty of 


finding out whether in any particular case 


it is expedient and proper to introduce an- 


heir by adoption to the husband, This 
duty is cast upon the widow's advisers and 
natural protectors. As an adoption intro- 
duces anew member into the husband's 
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family, it is the members of that family that 
have to be approached by the widow to 
get the necessary consent, The right is the 
Feculiar right of the members of that 
family. Tt is their right to judge whether a 
new member by adoption should be intro- 
duced into this family. As the Judicial 
Committee said in Collector of Madura v. 
Mootoo Ramalaiga Settupathi (1), at p. 4135, 
the Courts in India rightly found the mem- 
bers to be consulted in the Tevar family, 
i e. hia own agnatic family. In the dee 
cision in Veerabasavaraju v. Balasurya 
Prasada Rao (4), the observations at 
p. 10097 are decidedly in favour of the 
view that the father anc the brothers at 
any rate are entitled to be consulted in 
every case. As expressly laid down there, 
the father-in-law when aliveis entitled to 
be consulted as the head of the family 
and as the venerable protector and in his 
absence, the brothers are said to takes his 
place and they are entitled to be consulted. 


_ Stopping here, if the view that is proe 
pounded by Mr. Govindarajachari for the 
appellant i3 correct, then the brotheis at 
any rate are postponed toa daughter's son 
Mr. Govine 
darajacbari states that the father stands on 
a peculiar footing but he would ascribe 
it toa special text of Vidyaranya Swami 
extracted -in the judgment of the Judicial 
Committee in the Ramnad case (1), at 
p. 643*, Mr. Govindarajachari says that it is 
on account of the special text that the 
father of the deceased or the father-in-law 
of the adopting widow is given that 
peculiar position and he argues that even 
the brothers are not en’itled to be consult- 
ed in preference to a daughter's son. But 
the passage in Veerabasavaraju v, Balasurya 
Prasada Rao (4), at pp, 1008, 10037, leaves 
no room for doubt that in the absence of 
the father, the brother is placed in the 
same positioa which the father occupied. 
The Judicial Committee says that the 
brothera are as much interested in the proe 
tection of the inheritance and in the spiritual 
welfare of the deceased as the father-in law 
was and tke two are placed in the same 
position so far as this matier is concerned. 
Ii therefore we read the passage at p. 10097 
of the above report, it is clear that the 
Judicial Committee treats the father And the 
brothers as standing on the same footing, 
When the father is alive, he isto be cons 
sulted and when he is dead the brothers 
* Page of 12 MI Ad Bd.) 
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are entitled to be consulted, Their consent 
is an essential requisite and it is enough 
if their consent is got. The passages 
occurring in pp. 1010 and 1011* are therefore, 
to be understood as dealing with practical 
tules to be applied as to who, among the 
various agnatic sapindas, are to be consulted 
and in what order. So understood, the 
passages at pp. 1010 and 1011* become easy 
of application among the agnatic sapindas. 


Those who are nearer in degree, those who 


Offer greater spiritual benefit, those who 
would ‘succeed in preference to others, are 
the persons entitled to be consulted first. 
Indeed, if they are not consulted, the’mere 
fact that she gets the consent of a larger 
number of remoter sapindas does not cure 
the defect. Further Mr. Ameer Ali who 
delivered the judgment of the Board in 
Veerabasavaraju v. Balasurya Prasada 
Rao (4), refers at p. 1004* to the decision in 
the kamnad case (1) as having laid down 
that a widow may adopt with the consent 
of male agnates. Whatever doubts there 
might have been if the judgment in 
Veerabasavaraju v. Balasurya Prasad Rao. 
(4), stood alone, the later- pronouncement 


of the Judicial Committee in Krishnayya . 


v. Lakshmipathi (5), leaves no room for 
doubt that throughout, it is the agnatic 
sapindas that are referred to in all these 
decisions. In Krishnayya v. Lakshmipathi 
(5), the Judicial Committee referred to the 
Ramnad case (1), and to the case in 
Veerabasavaraju v, Balasurya Prasada Rao 
(4), and then said as follows: 

“ The consent required is that ofa substantial 
majority of those agnates nearest in relationship 
who are: capable of forming an intelligent and 
honest judgment onthe matter. It must, however, 
be added that save in exceptional cases such as 
thoss mentioned above (where the nearer agnate 
-18 a minor or a lunatic or actuated by corrupt and 
malicious motives) the consent of the nearer 
sapindas. must be asked and if it is not asked it is 


no excuse to say that they would certainl awe 
refused.” yee 


Coming after the decision, Veerabasa- 
varaju vV. Balasurya Prasada Rao (4), and 
that, within two years of that decision, the 
above passage leaves no room for doubt 
that it is the agnatic sapindas who are 
nearest jin degree and who are capable of 
forming an honest opinion on the question 
of the expediency of introducing an adopted 
son that are entitled to be consulted. We 
are now not concerned with the question 
whether in the absence of agnates the widow 
might adopt with’the consent of: cognates, 
If both agnates and cognates co-exist, the 
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agnates must certainly be consulted in 
preference to cognates. In Kesar Singh v. 
Secretary of State (12), Spencer, J. lays 
down the rulethat when both cognates and 
agnates exist, the agnates are entitled to 
preference in the matter of consultation. 
It is not necessary to say much about the 
observations of the Judicial Committee in 
the recent case Balasubramania v. Subbayya 
Thevar (7). As pointed out in the judgment 
of my Lord just delivered the question 
did not arise for decision. The point had 
been mooted in the trial Court but had 
been given up in the trial Court. This was 
not urged in the High Oourt or in the 
printed case before the Judicial Committee. 
The Judicial Committee was not prepared 
under the circumstances to allow the ap- 
pellant to raise that question at all. Having 
said so there is the observation relied 
upon by Mr. Govindarajachari. This cane 
not be taken to be a definite pronounces 
ment on the’ question. At any rate 
it does not deal with the question which 
we have now to decide, I therefore concur . 
in the opinion pronounced by my Lord, the 
learned Ohief Justice. . : 


N-S, Appeal dismissed. 


‘ PATNA HIGH COURT 
Oriminal Revision No. 545 of 1939 
December 4, 1939 
ROWLAND AND OHATTERJI, JJ. | 
DEOPUJAN MAHTO —PRTITIONER 
VET8US 
KUKUR AHIR—Oprosite Party. |. 

Oriminal Procedure Oode (Act V of 1898), s. 517— 
Order under, tf can be passed at conclusion of trial 
or at late stage—Order passed after lapse of time—- 
Notice to party, if essential. 

Section 517, Oriminal P. O., cannot be read as 
requiring that the order for disposal of property 
must be passed simultaneously with the judgment of 
the case unless the words that are not there are read 
into the section, Section 517 gives jurisdiction to the 
Court to pass necessary orders for thedisposal of pro- 
perty either at the time of the conclusion of the trial 
or at alater date. Though the passing of such orders 
should not be unreasonably postponed, yet the lapse 
of time does not relievethe Court of the duty and the: 
corresponding jurisdiction to pass orders for the. 
disposal of property which is in the Court’s custody 
or under its control. 76 Ind Cas. 20 (l), dissented 
from. Rash Mohan v. Kali Nath (4), explained. 
73 Ind, Oas. 937 (2) and 89 Ind. Oas. 973 (3), relied 
on. 

Where an order under s. 517 is passed simultane-, 
ously with the judgment in a criminal case a separate’ 
notice to the parties to show cause why-the order,should ° 
not be passed is not necessary. But when an ap- 
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plication is made after some lapse of time, it is pro- 
per on general principles of law that the party to be 
affected bythe proposed order should have notice of 
the application, 71 Ind. Oas. 514 (5), relied on. 

Cr. R. from the order of the Sessions 


Judge, Shahabad, dated September 23,1939. - 


Mr, S. K. Mazumdar, for the Petitioner. 
Mr. G. C. Das, for the Opposite Party. 


Rowland, J.—This application in revis 
sion his been referred to a Division Bench 
by the Single Judge before whom it in the 
first instance came up for hearing. The 
facts leading upto the application are as 
follows: .The petitioner Deopujan was the 
complainant in a case regarding theft of 
two buffaloes which were missing on August 
12, 1937, from the bathan of Deopujan 
and his Gousin. One she-buffalo was re- 
covered shortly afterwards; but a buffalo- 
calf remained missing. In October 1938 
Deopujan got the proceedings revived on 
giving information that his buffalo-calf was 
in the possession of Kukur Ahir. The Police 
found the buffalo in Kukur’s possession 
which Deopujan identified as his; whereas 
Kukur said that he got the animal from 
Suchit Ahir. On a prosecution of Kukur 
and Suchit, Kukur was acquitted but Suchit 
was convicted under s. 414, I. P. O. 


The conviction was set aside on appeal by. 


the Sessions Judge on March 13, 1939, 
The principal ground of acquittal was that 
the proof of identity of the animal with 
Deopujan’s missing animal was not suffi» 
ciently cogent. It does not appear that any 
order as to disposal of the buffalo was passed 
either by the trying Magistrate at the time 
when he convicted Suchit Ahir or by the 
learned Sessions Judge at the time when 
he acquitted that accused. On April 24, 
1939, Suchit Ahir made an application 
before the Sub-Divisional Officer for restora- 
tion of the buffalo to him. Of this applica- 


tion the Sub-Divisional Officer gave notice ` 


to the opposite party and the present petis 
tioner Deopujan got in a reply on June 26, 
1939, stating that the buffalo was no longer 
in his possession having been already sold 
to Lakhi Koeri of Gobindpur. The Sube- 
Divisional Officer directed the matter to be 
put up for hearing on July 13, 1939. In 
the meantime on July 8, 1939 a petition 
was presented by Kukur Ahir associating 
himself with Suchit Ahir's claim and pray- 
ingthat the buffalo might be made over 
to either of them, On July 13, 1939, however 
the Magistrate refused topass any order. 
Kukar Abir apparently allowed two months 
to elapse before taking any further steps 
and then he presented to the Sessions 
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Judge on September 19, 1939 an original 
application in which he made no reference 
to the petitions of himself and of Suchit 
Ahir before the Sub-Divisional Officer and 
tothe orders passed on those petitions, 
The Sessions Judge called for the record 
from hisrecord-room and without notice 
to any other party passed an order that the 
buffalobe made over to the petitioner 
Kukur Ahir “if she is in the custody or 
control of the lower Court or the Police.” 
Against this order Deopujan has moved 
this Oourt in revision and two points are 
taken: firstly, that the Sessions Judge had 
not jurisdiction to pass the order; and 
secondly, that such an order could not 
properly be passed without giving notice 
to the other side. 

On the first point it is argued that an 
order under s.517 ought to be passed at 
once on the disposal of the trial and that 
an order made some time. later’ on a sepa- 
rate application by a claimant is without 
jurisdiction. For this contention reference 


- is made to Abdul v. Ghulam Muhammad (1) 


a decision of a Single Judge of the Lahore 
High Oourt. With great respect the 
reasoning of the decision does not seem to 
be acceptable, The same Judge himself 
had taken a different view in Kanshi Ram 
v. Emperor (2), where the View was taken 
that there was no period of limitation for 
an application for an order under s. 517, 
Criminal P.O. And in Kishen Chand Y. 
Nanak Chand (3), another Judge of the 
same High Court observed that an order 


under 5, 917, Criminal P. O. is not to be 


passed until the case is concluded and may 
be passed at the time of pronouncing the 
final order in the caseor at a later date, 
The decision in Abdul v. Ghulam Muham- 
mad (1),was dissented from, I am of opinion, 
that 8.517 cannot be read as requiring that 
the order for disposal of property must be 
passed simultaneously with the judgment 
of the case unless we read into the section 
words that are not there. In Rash Vohan v. 
Kali Nath (4) it was observed that an 
order for the disposal of property in a 
Criminal Court must be made at the time o 
of passing judgment; but this observation 
as pointed out by Harrison, J. in Kishen 
Chand v. Nanak Chand (8), is directly 
based on the words ins, 132 (a), Oriminal 


ga, 76 Ind. Oas. 20; A I R 1924 Lah. 261; 95 
B 4 L 49; 73 Ind. Oas. 937; A IR 1924 Lah. 75; 24 
(3) AIR 1926 Lah. 9; 89 Ind. Oas, 973; 26 Or. L J 

“oO 19,W ROr, 3. 
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P. O., of 1861 as amended in 1869; the 
words being “the Court at the time of 
passing judgment may pass such order as 
appears right for the disposal: etc.” If the 
Legislature had wished the powers confer- 
red under the present s. 517 to be exercised 
subject toa time limit of this nature, there 
wasno reason why a reference to time 
should not have been retained in the sec- 
tion in the form in which it took in succes- 
sive enactments of the Oriminal P. 
O. One may, for the purposes of com- 
‘parison, refer to s. 545 which deals with 
consequential orders for expenses or come 
pensation. This section declares that the 
‘“Oourt may when passing judgment, order 
etc.” Again when power is given in s. 522 
to direct restoration of immovable property 
to a person who has been dispossessed of it 
by force or criminal intimidation, tke sec» 
tion expressly enacts that the: 

“Court may if it thinks fit when convicting such 
person or at any time within one month from the 


date of the conviction order the person dispossessed 
to be restored to possession”. 


Therefore on a reading of the sections of 
law regulating consequential orders, I am 
of opinion that s. 517 gives jurisdiction to 
the Court to pass necessary orders for the 
disposal of property either at the time of 
Lhe conclusion of the trial or at a later 
date. It would be surprising if this were 
not so in relation te property in the custody 
ofthe Oourt,' for, it is the duty of the 
Oourt to make some arrangement for 
its disposal and it must continue to be the 
Court's duty until the property is disposed 
of in some way or other either by destruc- 
tion or by passing out of the hands of the 
Oourt. Mr, Mazumdar for the petitioner 
contended, assuming the Court to have 
power to pass an order under s. 517 on an 
application presented after the disposal of 
tre trial, such an order at least onght tobe 
passed within a reasonable time. I am pre- 
pared to say that the passing of such orders 
should not be unreasonably postponed, but 
not that the lapse of time relieves the 
Court of the duty and the corresponding 
éurisdiction to pass orders for the disposal 
of property which is in the Court's custody 
or under its control, -The question was 
raised whether the Sub-Divisional Officer 
had jurisdiction to entertain the applica- 
tions of Sychit and Kukur and if not whe- 
ther the Sessions iris | 
appeal to interfere with his refusal of those 
applications. The question Teally dces not 
arise because the Oourt ‘of Session ‘was 
moved as being. the Court 
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posed of the criminal: trial in appeal and 
Was moved by means of an original appli- 
cation. The objections taken to the juris- 
diction of the Court toentertain the applica- 
tion fail for the above reasons. | 

The next point taken that a Anal order 
should not have been passed without notice 
to the other side is in agreement with the 
broad genera] principle of procedure , both 
in Criminal and Civil Courts that an order 
to the detriment of any party ought not to 
be passed without giving him notice and 
an opportunity of showing cause why it 
should not be made. It is true that the 
section does not in terms require the issue 
of any such notice and if an order regarding 
disposal of property is passed simultaneous- 
ly with the judgment in the criminal case, 
no one would contend that a separate notice 
to the parties to show cause in respect of 
the disposal of the property was necessary; 
but when an-application is made after 
some lapse of time, I think it only proper 
on general principles of law that the party 
to be affected by the proposed order should 
have notice of the application. This view 
has been taken in the Madras High Court 
in Arunachala Thevan v. Vellachami Thevan 
(5). It will be necessary therefore to 
discharge the order of the Segsions Judge 
and remit the case to him for disposal after 
hearing the opposite party that is to say 
the complainant of the criminal proceedings. 
I may point out that the order passed on 
September 23, 1939 by the Sessions Judge 
has the disadvantage of leaving it open to 
a dispute between the parties as to whether 
the order actually affects the disposal of the 
buffalo or not, for the buffalo was to be 
made over to Kukur Ahir “if she is in the 
custody or control of the lower Oourt or the 
Police." It would be better for the Sessions 
Judge to ascertain whether the buffalo was 
at the date.of the application in the custody 
or control of the lower Court or the Police 
before passing an order so that the order 
eventually passed might be definite in itg 
terms and certain in its application, I would - 
therefore make the rule absolute, set aside 
the order passed and direct the Sessions 
Judge to dispose of the matter in accorde 
ance with law. P 


Chatterji, J.— I entirely agree, 
D. Order set aside. 
(5)46 M 162; 71 Ind. Oas, 514; A I R1923 Mad. 
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MADRAS HIGH COURT 
Second Appeal No. 494 of 1936 
August 15, 1939 
PATANJALI SASTRI, J. 

= REKANTI CHINNA GOVINDA 
- CHETTIYAR AND OTHERS — ÅPPELLANTS 

versus 
S. VARADAPPA CHETTIAR AND ofaERs— 
RESPONDENTS 

Civil Procedure Code (Act V of 1808), 0. XLVII, 
r. 1—“Any other suficient cause- Misapprehension 
of Counsel causing erroneous impression of Judge 
held suficient reason for review. 

Where owing to some misapprehension the Counsel 
for the respondents did not urge ail his arguments in 
supportof the finding recordedin favour of his 
clients by the first Court, and the Judgs wasthereby 
led to form erroneous impression. that he had no 
arguments to meet the appellant’s points : 

Held, that it was analogous enough toan error 
apparent onthe face of the record to be a eufficient 
reason for review under O. XLVII, r. 1, Civil P. O., 
and therefore the decree of the Judge passed on re- 
hearing the appeal could be sustained as one made on 
Pe 91 Ind. Oas. 509 (2) and 90 Ind. Oas, 775 (3), 
relied on. 


S. A. against the decree of the Sub-Judge, 
Salem, in A, 8. No. 52 of 193, 


Messrs. A. Bhujanga Rao and D. R. 
Krishno Rao, for the Appellants. 


Messrs. C. S, Venkatachariar, D. Rama- 
swami Ayyangar and K. S. Sundaram, for 
the Respondents. . 


Judgment.—This appəal arises out of a 
suit brought by the appellants for a decla- 
ration of their title to the wall existing 
between their house andthe house belong- 


ing to the respondents and for an injunction. 


restraining the respondents from letting the 
water from the terrace of their house into 
the appellants: property, The trial Court 
dismissed the suit and on appeal the pare 
ties filed a joint memo agreeing to acer- 
tain arrangement regarding the disposal 
of the water falling from the terracé of the 
respondents’ house and this arrangement 
was directed to be incorporated in the dec- 
ree and no question now arises as to that 
part of the case. As regardsthe wall in 
dispute, the learned Subordinate Judge 
found thatit belonged to the appe'lants and 
accordingly decreed that part of tte appel- 
lants’ claim, This was on September 23, 
1935. After the judgment was signed and 
the decree also was issued: in accordance 
with the jadgment, the respondents filed 
I, A. No. 68 of 1935 on October 15, 1935, in 
which they prayed fora rehearing of the 
appeal. The ground of the prayer was 
that though the trial Court had found that 
the wall belcnged to the respondents their 
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Advocate represented to the Oourt that they 
would have no objection to the wall being 
held tobe acommon wall and that under 
the impression that the Court would, in 
consequence of this concession, give 2 find- 
ing accordingly,he did not meet the points 
mentioned by the appellants’ Advocate, 
though he had arguments to urge in sup- 
port of the finding of the trial Court. The 
respondents having denied the allegations 
in the appellants’ affidavit in support of 
the prayer for, re-hearing, the lower Appel- 
late Court apparently called for a state- 
ment from the Counsel on both sides as to 
what exactly happened at the previous hear- 
ing and a joint statement was filed on Octoe 
ber 30, 1935 and this was supplemented by 
a further explanatory statement by the 
respondents’ Counsel. Thereupon the Gourt 
below passed the following order on I. A. 
No. 68 of 1935 on October 31, 1935 : 

“In view of the joint statement filed by the learn- 
ed Advocate that appeared for the parties and-of 
the explanatory statement filed by the learned Advo- 
cate for the applicant, I think it fair and just that 
he should be given an opportunity to argue his case 
fully. The appeal will therefore be posted for re- 
hearing on November 21.” 

The appeal was thus resheard and the 
learned Subordinate Judge came to the 
conclusion that the wallin dispute was a 
common wall belonging to both the parties 
and passed a decree accordingly in supere 
session of his earlier decree. The present 
appeal is directed against the decree passed 
on re-hearing and the only point urged by 
the learned Oounsel for the appellants is 
that the lower Appellate Court had no juris- 
diction after it delivered and signed the 
judgment on September 23, 1935, to alter 
it in any manner, in view of the provisions 
of O. XX, r. 3, Civil P. C., and that there- 
fore the revised decree passed by the lower 
Appellate Court as a result of the re-hearing 
on November 21, 1935,is one passed with- 
out jurisdiction and cannot stand. The 
appellants’ Counsel, has relied upon several 
decisions showing that after a judgment has 
been signed by the Judge, he has no autho- 


‘rity to alter it except as provided by s. 152, 


or O. XLVII, Civil P.O. But it is unnecess 
sary to discuss these decisions as, in my 
view, the respondents’ contention that the 
present case could be regarded as coming 
within the provisions of O. XLVII and that 
though this provision was not referred in 
the respondents’ application for re-bearing, 
I. A. No. 65 of 1935, the decree of the Court 
below can be sustained’ as one made on 
review, is correct and must be accepted in 
the circumstances of the case. . 
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The appellants’ Counsel objects that hav- 
ing regard to the Privy Council decision in 
Chhajju Ram v. Neki (1), holding that the 
expression “any other sufficient reason” in 
O. XLVII, r. 1, must be taken as meaning 
“a reason sufficient on grounds at least 
analogous to those specified. immediately 
previously,” the power of review conferred 
by that provision cannot appropriately be 
invoked in this case. I am unable to agree. 
I cannot see why the facts disclosed in the 
Statements of the. learned Counsel who 
appeared for the parties in thé Court below 
which were accepted and acted upon by 
that Court should not be held to be a suffi» 
cient reason for reviewing the judgment 
delivered on September 23, 1935, even ac- 
cording to the restricted interpretation place 
ed_upon r. 1 of O. XLVII, in Chhajju Ram 
v. Neki(1), There was of course no mise 
take or error apparent on the face of the 
record in this case, If there were, that would 
obviously be a sufficient ground by itself 
for a review. But the misapprehension 
owing to which the learned Counsel for the 
Yespendents says he did not urge all his 


argumentsin support of the finding recorde 


ed in favour of his clients by the first Court, 
and the consequent erroneous impression 
on the part of the learned Subordinate 
Judge—for which, of course, he was not at 
all to blame but the Counsel waa alone res- 
Ponsible—that the latter had no arguments 
to urge to meet the points raised by the 
. appellant's Counsel seem, to my mind, to 

be analogous enough to an error apparent 
on the face of the record to be a sufficient 
reason for review under 0. XLVII, r. 1, 
Civil P.O. The decisions in Kyone Hoe v. 

Kyon Soon Sun (2), at p. 267 and Nagabhu- 
= shanam v, Jagannaikulu (3); which recog- 
nise a power of review in cases of mistake of 
Counsel or mistake of the Judge leading to 
errors in the judgment. though not appa- 
rent on the face of the record, seem to sup- 
port this couclusion. The appeal therefore 
fails and is dismissed with Costs. No leave, 


ND. Appeal dismissed. 


e (l)3 L127; 72 Ind. Oas. 566: A I R 1999 PO 112: 
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LAHORE HIGH COURT 
Second Appeal No, 459 of 1939 
i November 15, 1939 
Din Moaamman, J. 
BASHESHAR NATH AND otazrs— 
PLAINTIFRS— APPELLANTS 
veTSus 
MUNICIPAL COMMITTEE, MOGA— 
DeFENDANT— RESPONDENT 
, Specific Relief Act (I of 1877), s. 56 (J)—Injune- 
tion, when granted—Person seeking injunction acting 
dishonestly with other party—Injunction held could 
not be granted. 

Section 46, cl. (j), Specific Relief Act rests on the 
maxim that hewho seeks equity must do equity 
and implies that a plaintiff seeking an injunction 
must come with clean hands, A plaintiff, who asks 
for an injunction, must be able to satisfy the Court 
that his own acts and dealings in the matter have 
been fair and honest and free from any taint of 
fraud'or illegality, and if, in his dealings with 
the person against whom he seeks relief or with 
third parties, he has acted in an unfair or inequit- 
able manner, he cannot have relief. Rangammal v. 
Venkatachari 16) and Seeni Chettiar v. Santhanathan 
Chettiar (7), relied on: i 

Held, that no injunction could be granted as the 
person seeking it acted dishonestly with the other 
party. 


S, A. from the Additional District Judge, 
Ferozepore, dated January 5, 1939. 


Mr, Indar Dev Dua, for the Appellants. 
Malik Barkat Ali and Mr. Tek Chand, 
for the Respondent. 


Judgment.—The suit out of which this 
appeal has arisen was instituted by Bashe- 
shar Nath and his two brothers, Ved Paul 
and Dev Paul. It was for the issue of 
a permanent injunction restraining the 
Municipal Committee at Moga from demo. 


lishing the roof built by the plaintiff 
over a part of the street connecting 
their shops Nos. 177 and 173. The 


main allegation on which the suit was 
based was that the Municipal Committee 
had granted permission to the plaintiffs to 
put up this structure on condition of their 
paying Rs, 2,000 to the Municipal Committee 
and that, inasmuch as no byelaws had 
been framed by the Municipal Committee 


. under s. 188 (u), Municipal Act, the Gom- 


mittee was not authorised to attach any 
condition to the permission and consequent 
ly the permission held good while the 
condition was ultra vires, The suit was 
resisted by the Municipal Committee on 
various grounds and on the pleadings of 
the parties as many as ll issues were 
framed by the Subordinate Judge, Third 
Class, who tried the suit originally. As a 
result of the findings arrived at by him, 
the suit was dismissed with costs. The 
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plaintiffs took an appeal to the Additional 
District Judge, Ferozepore who also agreed 
with the Subordinate Judge in almost 
all the findings arrived at by him and 
dismissed the appeal. Counsel for the 
appellants again stresses the point taken by 
his clients before the Courts below and 
mainly relies on Chambeli v. Muntetpal 
Committee, Delhi (1) as affirmed by 
Municipal Committee, Delhi v. Chambeli (2), 
Kanshi Ram v. Municipal Committee, Moga 
(3), Samundar Das v. Municipal Committee, 
Sonepat (4) and Brij Behari Lal v. 
Chairman of the Municipality, Daltanganj 
(5). The principle laid down in the judge 
ments relied on is no doubt sound but in 
my view it does not apply to the facts of the 
present case. 

It is common ground that the plaintiffs 
applied on September 13, 1934 that they 
may be permitted to construct a roof over 
the street connecting their shops Nos. 177 
and 178. This application was, however, 
rejected on September 26, 1934. The 
plaintiffs paid no heed to the resolution of 
the Municipal Committee and started the 
building operations. This fact came to the 
notice of the Municipal employees who 
reported the matter to the Secretary on May 
3, 1935, whereupon a telegraphic notice 
was served on Mr. B. N. Kashyap, one of 
the plaintiffs, drawing his attention to his 
constructing a roof without the permission 
of the Committee and requiring him to 
dismantle the portion already built within 
14 hours. This action was confirmed by the 
Municipal Committee in an emergent meet- 
ing held on May 9. In the meantime, on 
May 8, the plaintifs instituted a suit 
against the Municipal Committee for an 
injunction to restrain the Committee from 
interfering wiih the building. Further 
notices were issued on June 5, under 
gs. 172 and 195 requiring the plaintiffs to 
demolish the unauthorised structure, This 
was done in pursuance of a resolution 
passed on May 30, 1935. 

On December 8, 1935 Lala Chandu Lal, 
Municipal Commissioner, who had been 
entrusted with the work of defending the 
Municipal Committee in the suit by its 
resolution dated May 13, 1935, made a 

(1) AI R 1929 Lah. 701; 123 Ind. Oas. 839; Ind. 
Rul (1930) Lah. 487, 

(2) 11 G 276; 123 Ind. Oas. 84; AI R 1930 Lah, 
246; 31P LR 228; Ind, Rul (1930) Lah. 388. 

(3) A IR 1934 Lah. 1011; 155 Ind. Oas. 893; 36 P 
L R 277;7 R L 797. Atm, 

(4) 32 P LR 211; 133 Ind. Oas. 124; Ind, Rul. 
(1931) Lah. 748. 


(5) 1 Pat. 26; 63 Ind. Oas. 355;A IR 1922 Pat. 
118; 3 PL T 226, 
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verbal proposal in the meeting of the 
Municipal Committee that Mr. Kashyap bo 
permitted to construct the roof inasmuch 
as he was prepared to pay Rs. 3,000 for 
the permission. On this, the Oommittes 
resolved that permission be given to roof 
only that portion of the thoroughfare 
which was situated towards the north of the 
gate on condition that Mr. B. N. Kashyap 
should pay Rs. 2,000 to the Municipel 
Committee. On December 17, a copy of 
this resolution was made over to Mr. B.N, 
Kashyap and Mr. Ved Paul whose signa: 
tures were obtained on the original docu» 
ment, On the same day, a letter wes 
addressed by the Secretary, Municipal 
Committee, to Mr. B. N. Kashyap inform- 
ing him that as verbally agreed he was 
permitted to put up the proposed building 
on terms a8 communicated to him before 
but that this was all subject tothe Oom» 
missioner’s approval. A copy of this lettor 
too was made over to Mr. Kashyap and 
Mr. Ved Paul. Being thus assured, the 
plaintiffs withdrew from their suit under 
O. XXIII, r. 1, Civil P. O. On December 
20, 1935 the resolution of December 8 was 
amended to the extent of adding the 
names of Ved Paul and Dev Paul. On 
May 23, 1930 on a report made by the 
Secretary that no money had been paid 
by Mr. B. N. Kashyap and his brothers, a 
resolution was passed to the effect that 
the money be realised by two equal in- 
stalments of Rs. 1,000 each payable on. 
June 10, and August 10, 1935 respec: 
tively. This was evidently done on a 
representation made by one of the plaintiffs, 
Dev Paul. 

On June 11, 1936 the Secretary of the 
Committee made areport to the Vice Pregi- 
dent that although a resolution was passed 
at the verbal request by Mr. Dev Pau] 
allowing the plaintifis to pay the money 
due by instalments, the first instalment 
had not been paid and suggested that 
necessary action be taken in connection 
with the demolition of the roof. On the 
same day an order was recorded by the 
junior Vice President that, as no money 
had been paid till then by the plaintiffs, 
the permission should be withdrawn. Cone 
sequently, on June 12, a resolution wasg 
passed by the Committee atan emergent 
meeting cancelling the permission (Ex. ))- 13), 
On November 2, 1936 a notice under 
s. 172, Municipal Act, was issued to the 
plaintiffs and on December 19, the present 
suit was instituted. 

It would thus be obvious that prior to 


. © 


266 


the grant of any permission whatsoever the 
plaintifs had. constructed a portion of the 
roof which they sought to protect by their 
suit of May 8, 1935 and that portion was 
undcubtedly built without any permission. 
In respect of tbat portion of the roof 
therefore it cannot be contended that the 
Municipal Committee was not entitled to 
its demolition under 8. 172, Municipal Act. 
The contest on the score of the act of the 
Committee being unauthorized or not, in 
these circumstances, if confined to that 
portion of the roof only which has not yet 
been properly built. | In relation to that 
matter the question arises whether the 
Oommittee had absolutely permitted the 
plaintiffs to construct the Toof or whether 
the resolution of the Committee was a mere 
offer on behalf of the Oommittee, the 
acceptance of which depended on payment 
of the amount due. No permission could be 
given by the Committee which was subject 
to any condition inasmuch as no by-laws 
had been framed under s. 188 (u). The 
Committee however treated this permission 
as a sale of the property belonging to the 
Committee and this fact appears from the 
letter addressed by the Secretary to the 
plaintiffs saying that the permission of the 
Committee was subject to the Oommis- 
sioner’s approval. Taat approval was neces- 
sary only if the Committee was transferring 
any land belonging to the Committee and 
not for any permission that it was giving 


under e. 172, Municipal Act, 


But whatever the aspect of this part of 
the case it still remains to consider whether 
the plaintiffs are entitled to the equitable 
relief which they claim. Under s. 56 (j), 
Specific Relief Act, an injunction cannot be 
granted when the conduct of the applicant 


‘or his agents has been such as to disentitle 


him to the assistance of the Court. This 
provision has been interpreted in various 
decisions and they all unanimously lay 
down that he who seeks equity must do 
equity and, unless the plaintiff comes into 
Court with clean hands, no relief should be 
granted to him by way of injunction. In 
Rangammal v. Venkatachart (6) the fol- 
lowing remarks of Story were quoted with 
gaan cannot but leave the guilty plaintiff 
to the consequences of his own inequity and 


decline to agsist him to escape from the toils 
which he bad studiously -prepared to entangle 


others.” Mp 
In Seeni Chettiar v, Santhanathan Chettiar 


(7) at p. 67, it was observed : 


(6) 18 M 378, 
(7) 20 M 58, (67); -6M LJ 281(F B) 
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“That rule (s. 56, cl. (j), Specific Relief Act) 
Tests on the maxim that he who seeks equity must 
do equity and implies that a plaintiff seeking an 
injunction must come with clean hands, With 
reference to this point, it is laid down in Kerr on 
Injunctions, on the authority of the case therein 
cited, that a plaintiff, who asks for an injunction, 
must be able to satisfy the Court that his own acta 
and dealings in the matter have been fair and 
honest and free from any taint of fraud or illega- 
lity, and ‘that if, in his dealings with the person 
&gainst whom he seeksrelief or with third parties, 
he has acted in an unfair or inequitable manner, 
he cannot have relief,” 


~ 


The facts as set out above clearly indi- 
cate that the plaintiffs inveigled the Com- 
mittee into passing a resolution which is 
now being attacked as ultra vires. The 
Committee had rejected the application for 
sanction in unequivocal terms more than a 
year before the resolution of December 8, 
In fact, even a suit had been 
instituted to contest the notice issued by 
the Municipal Committee. The attitude of 
the Oommittee changed only when the 


plaintiffs made an offer of. Rs. 3,000 to Lala . 


Ohandu Lal for being allowed to put up 
the proposed structure. It was on that 
representation that Lala Ohandu Lal in- 
tervened asa mediator and at the request 
of one of the plaintifs made an oral offer of 
Rs, 3,000 on behalf of the plaintiffs. The 
Committee made a counter offer and re- 
solved that if the plaintiffs paid Rs, 2,000 
permission could be given to the construct- 
ing of a part of the roof. The plaintiffs treat 
this offer as a permission granted by the 
Committee under s, 172 and want to utilize 
that portion of tbe permission which 
benefits them and to repudiate that part 
of it which goes against them. In other 
words, they want to put up the construction 
without any payment on the ground that 
the Committee had no authority to demand 
that payment. This is rank dishonesty. 
Having induced the Committee to attach 


that condition which as has been ‘stated ~ 


above was done under a misapprehension 
that the permission amounted to_a transfer 
of the rights of the Municipal Committee 
on the land under the street, the plaintiffs 
cannot be allowed to base all their legal 
rights on that part of the resolution of 
the Committee which resulted from that 
inducement. If clever persons like the 
plaintiffs are allowed to defraud ungo» 
phisticated members of: public bodies the 
whole administration in small places like 
Moga will be upset. Without deciding there- 
fore whether the resolution of the Committee 


was ultra vires or not or whether in case. 


it was ultra vires the plaintifs could take 
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advantage of the permission ignoring the 
unauthorized condition, I decline to interfere 
with the decisions of the Oourts below 
merely on the ground that the conduct of 
the plaintiffs was most reprehensible in 
this. matter and that they should not be 
allowed to reap the benefit of their own 
fraud. I accordingly dismiss this appeal 
with costs. 
8. Appeal dismissed. 
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March 3, 1939 
BaBTLEY AND Narsina Rav, JJ. 

J. E. GUBBAY—PETITIONER 
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EMPEROR - Opposite Party 

Penal Code (Act XLV of 1860), s. 420—Selling of 
bottles of liquor with false labels representing them 
to be genuine - If cheating within meaning of s. 420 
—Bengal Excise Act (V of 1909), ss. 63, 64—Only 
identity of possessor ia material under s. 63— 
Liquor in Eacise and Customs bond—Confiscation 
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A person selling bottles of liquor with false 
labels representing the liquor to be genuine, is 

ilty of cheating within the meaning of s. 420, 
E P. O. Whether there has been, or is likely to 
be, a resale at a profit by the purchaser is wholly 
irrelevant to the question of cheating: the cheat- 
ing is complete ag soon as the sale to him on a 
err) representation is complete and the price 
ai 
What is material under s. 63, Beng. Excise Act, 
is not identity of premises but identity of the 
possessor, 

Liquor in Excise and Oustoms bond is not liable 
to confiscation under any of the provisions of the 
Beng. Excise Act, 


Messrs. B, C. Chatterjee and Binayak 
Nath Bannerjee, for the Petitioner. 


Messrs. A. K. Basu and Bireswar Chatter» 
jee, for the Crown. 


-Narsing Rau, J.—(February 6, 1939). 
—The petitioner J. E. Gubbay in this case 
was granted a rule calling upon the District 
Magistrate of the 24-Parganas to show 
cause (1) why the conviction of the peti- 
tioner in respect of charges Nos. 13 and 16 
in what is known asthe Gariahat Excise 
Conspiracy case should not be set aside or 
Otherwise Varied (2) why the order of con- 
fiscation passed by the trying Magistrate 
in the same case in respect of the peti- 
tioner’s stock of liquor at 8, Lindsay Street 
should not also be set aside and (3) why 
the sentence passed upon the petitioner 
should not be reduced. There were in all 
six charges against the petitioner: (a) A 
charge of criminal conspiracy to commit 
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various excise offences and to cheat, (b) 
three charges of abetting various excise 
offences in pursuance of the conspiracy and 
(c) two charges of cheating unders 420, 
I, pb. O., in pursuance of the conspiracy. 
It is the last two charges of cheating that 
we are concerned with in this rule: they 
are numbered 13 and 16 in the charge 
sheet. Oharge No. 13 is to the effect that 
the petitioner in pursuance of the aforesaid 
conspiracy cheated one Bhupal Chandra 
Saha by selling him certain bottles of 
liquor with false labels representing the 
liquor to be genuine Scottish whisky, whereas 
in actual fact the petitioner knew that the 
liquor was made in India. Charge No. 16 
is similar, the person cheated being one 
Jiban Krishna Saha and the liquor 
in this instance being falsely represented 
to be genuine French brandy. The Magis- 
trate convicted the petitioner of all the 
charges and sentenced him as follows: (a) 
On the conspiracy charge, two years’ 
rigorous impriscnment, (b) on each of the 
abetment charges, six months" rigorous 
imprisonment, (c) on each of the cheating 
charges two years’ rigorous imprisonment, 
the sentences (b) and (e) being concurrent 
as between each other but consecutive to 
the sentence (a). 
The learned Additional District and Sese 
sions Judge, Alipore, in appeal, upheld 


‘all the convictions and sentences except the 


sentences on toe cheating charges which 
were reduced to one year each. The net 
effect of all the sentences, as they now 
stand, is that the petitioner will suffer 


. imprisonment for a total period of three 


years, In addition, the Magistrate has 
passed, and the Appellate Oourt has 
confirmed, an order confiscating certain 


stocks of liquor including the petitioner's 
stock of liquor at 8, Lindsay Street, which 
according to the petitioner was worth a 
lakh of rupees or more and which, again 
according to him, was not liable to cone 
fiscation. We are concerned in this rule 
only with the order relating to the stock of 
liquor at 8, Lindsay Street, 
first "with the convictions and sentences on 
the cheating charges. The learned 
Counsel for the petitioner contends that 
there was no cheating here within the 
meaning of s, 420, I. P.O., for the simple 
reason that the persons siid to have been 
cheated suffered no loss at all: on the 
other hand the evidence is that they used 
to re-sell at a profif the-liquor which they 
used to buy from the petitioner, Thig 
contention appears to us to: be untenable, 


We. shall deal 5 
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even apart from the circumstance that the 
liquor which is the subject-matter of the 
cheating charges has not yet been reesold 
by the persons who purchased it from the 
petitioner. Whether there has been. or 
-is likely to be, a resale at a profit by the 
purchaser seems to us to be wholly 
irrelevant to the question of cheating: the 
cheating is complete as soon ag the sale 
tohim on a false representation is complete 
and the price paid. This is clear from the first 
part of s. 415,I, P, O., ‘reinforced by illus. 
(b) to that section. The illustration, it may 
be recalled, runs thus: 

tA by putting a counterfeit mark on an article 
intentionally deceives Z into a belief that this article 
was made by a certain celebrated manufacturer and 
thus dishonestly induced Z to buy and pay for the 
article, A cheats.” a 


There was clearly cheating in the pre- 
sentcase by the sale of liquor bottles with 
false labels and the cheating was clearly 
of the description mentioned in s. 420, 
I, P.O. The requirement of dishonesty is 
. Batisfied if, as here, three was an intention 
to make wrongful gain on the part of the 
person cheating, even if there was no 
intentoin to cause wrongful loss to the 
person cheated. The conviction under 
s.420 must therefore be upheld. On the 
question of sentence however there is some- 
thing to be said in favour of the petitioner. 
The Appellate Court has found that there 
is no direct evidence of the sales which are 
the subject-matter of the cheating charges 
having been effected by the petitioner; 
but has relied upon the fact that he was 
the proprietor of James Anderson & Oo., 
and that he was one of the prime con- 
spirators. In other words, the only evi- 
dence connecting the petitioner with these 
` specific offences of cheating is his complici- 
ty in the general conspiracy. Since how- 
ever, he has been separately convicted and 
sentenced for the offence of conspiracy, we 
do not think that there sbould be any 
additional sentence for the specific offences 
under s. 420, I. P. O. We therefore direct 
that the sentences on the cheating charges 
tun concurrently with the sentence on the 
charge of conspiracy. This will not affect 
the sentences on the abetment charges, 
which will continue to be consecutive to 
the sentence on the conspiracy charge, 
though concurrent inter se, The net result 
of this modification of the sentences is that 
the total efective imprisonment to be 
suffered by the petitioner will be two years 
and six months (two years on the con-. 


spiracy {charge, and six months on the. 
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three abetment charges) instead of three 
years. 

We now turn to the order of confise 
cation. The facts relating to this order 
have already been set out in our judg- 
ment in Revn, No. 1099 of 1938, E. E, 
Ezekiel vy. Emperor (1) and need not be 
repeated bere. In that rule, we were con- 
cerned with the portion of the order relating 
to certain stocks of liquor belonging to 
Davidsons Lid, in the present rule, we are 
concerned with the portion relating to the 
stock of liquor at 8, Lindsay Street belongs 
ing to James Anderson & Oo. The first 
point taken before us by learned Counsel 
for the petitioner is that he was not given 
an opportunity of showing cause before 
the order of confiscation was passed, Since 
however we have ourselves heard the 
petitioner very fully and since we have 
plenary powers. in revision, he can. no 
longer have. any complaint on this score. 
The next point urged is that the Magistrate 
had no territorial jurisdiction to make the, 
order in question. We have dealt with. 
this point fully in Æ. E Ezekiel v. Emperor 
(1) and for the reasons given there, we 
consider the. contention to be erroneous, 
On the merits, the main contentions on. 
behalf of the petitioner are (1) that it has 
not been established that any illicit liquor 
was found in any part. of the premises at, 
8, Lindsay Street, and (2) that even if any. 
illicit liquor was found in the bottling 
godown at 8, Lindsay Street, that is no- 
ground for confiscation of the entire stock 
of liquor, worth over a lakh of rupees, found 
in the foreign liquor shop and elsewhere at 
8, Lindsay Street. 

As to (1), we have the finding of . the 
Appellate Court as well as of the trying 
Magistrate that the two samples of liquor— 
serial Nos. 48 and 50 of Mr. Bartlett's report 
taken from the bottling godown at 
8, Lindsay Street. were pot still molasses- 
spirit from the illicit distillery at 52, Garia- 
hat Road. We accept this finding. As to 
(2), we have already pointed out in E. E, 
Ezekiel v. Emperor (1) that what is 
material is nob identity of premises 
but identity of the possessor: here, 
the confiscated liquor and the illicit 
liquor were both in the possession of James 
Anderson & Oo. at the same time, though 
one may have been in one part of 8, Lind- 
say. Street and the other in another part, 
Oo the question of hardship, we have 


(b AIR 1926 Cal, 346; 181 Ind. Oas. 955; 40 Or. 
aoe I LR (1939) 1 Oal, 549; 48 O WN 522; 11 R, 
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. : ‘Jos Confirmation of a sale is an integral part of 
nothing to add to what we have said in the transaction of sale, Consequently an order pro- 


E. E. Ezekiel v Emperor (1). The order of hibiting sale would prohibit confirmations of sales 
confiscation passed by the Magistrate and which had already taken place but which had ao 
confirmed’ by the Additional Sessions Judge, been confirmed before the passing of the Prohibitory 


e : order. 
80 far as it relates to the stock of liquor at An undivided interest in joint family property 


8, Lindsay Street, must therefore stand. cannot r made the saket mutter of ka 
under the Ohota agpur Encum, Estates Act. e 
Bartley, J—I agree, fact that certain creditors had attached and sold the 


. petitioner’s undivided interest in certain Villages 
(Farther judgm ent dated March 3, 1939,) would not cause a disruption of the family and the 


Bartley, J.—This is an application arising undivided interest cannot be made the subject- 
out of what is known asthe Garishat Excise D tig on, OST under s. 2B. 184 Ind, Oas. 597 
Case and it is with regard to stocks of 
liquor belonging to the petitioner J, E. O. R. from an a of the Deputy 
Gubbay held at present in Excise bond and Magistrate Subordinate udge, dated June 
in Customs bond. The application is to set . 21, 1939, 
aside the order cf confiscation made by the Messrs. B., C. De and L. K. Chay ir 
apana he fue pay ean ey for the Petitioner. 9 
earned Judge in the Court o Appeal below ; 
with regard to the liquor actually in Excise ee oN TT i ae aed 


Opposite Party, 


of a decision to the affect that liquor in Harrles, C,J.—This is a petition by 
Excise and Oustoms bond was not liableto one Gopal Bux Rai praying for revision 


the Beng. Excise Act—we are satisfied order confirming a sale, 

that the liquor, which forms the subjecte The petitioner Gopal Bux Rai ig the 
matter of the present application, that owner of an estate known as the Deogan 
is to say, the liquor belonging to the Estate. The Property in question in thege 
petitioner J. E. Gubbay, which is in Excise Proceedings formed part of What was 


and Oustoms bond, cannot be held liable to known as the Imli Estate which was 


our previous decision the confiscation order J ugeshwar Bux Rai and other members of 
with respect to this Particular liquor cannot his family and in due course Obtained a 
be upheld. We accordingly direct that the mortgage-decree. The mortgaged Property 
stocks of liguor belonging to the petitioner was put up to sale and Purchased by the 
J, E Gubbay, at Present held in Excise and decreesholder opposite party, Later Jugegh- 
Oustoms bond, shall be declared exempted war Bux Rai brought a suit to set aside 


Narsing Ray; J.—I agree. 


8, Order accordingly. 4 written statement in which he pleaded 
that he had no interest whatsoever in the 

ka l properties which had been sold. 
PATNA HIGH COURT. On February 10, 1939, the Present poti. 
Civil Revision No, 342 of 1939 tioner applied to the Commissioner of 
January 19, 1910 Ohota Nagpur for Protection under th 
Hagens, O, J. AND DEavin, J. Encumbered Estates Act, and pp April 5, 
GOPAL BUX RAI—JupauenT DEBTOR— 1939, the Oommissioner Passed an order 
PETITIONER under 8, 2-B of the Act prohi biting the gale 
Lersus of the immovable Property of Babu Gopai 
Babu SHYAMBEHARI SINGH— Bux Rai of Deogan in Palaman or any 
Ducers-Hotper—Oppogits Party Portion thereof in execution of any 


Civil Procedure Code (Act V of 1903) ¢. 69— Sale decree or order of any Oivil of Revenue 
but no conjirmation—Order Prohibiting sale, Court pending the issue of the final order 
would prohibit confirmation — Chota Nagpur En- on his petition for ` protection, On A Til 
cumbered Estates Act (VI of 1876), a. 2-8—Undi- 6, 1939, this order was comm p 
Wwided interest in joint family property, if can be 45, : ee Seo 
subject-matter of order under s. 2-B. the Depaty Commissioner of Palamau. 
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| It appears that the salein execution of 
the opposite . party's mortgage decree had 
not been confirmed when the Oommise 
sioner’s order was communicated to the 
Deputy Commissioner. On May 2, 1939, 
the Deputy Magistrate Subordinate Judge 
confirmed the sale in favour of the 
opposite party. On June 15, 1939, the 
petitioner filed a petition before the Deputy 
Magistrate Subordinate Judge stating that 
asthe Oommissioner had stayed further 
proceedings in all Oourts he prayed that 
delivery of possession in favour of the 
opposite party be stayed and he apparently 
also asked that the order confirming the 
sale be vacated. On June 21, 1939, 
the Deputy. Magistrate Subordinate Judge 
by an crder of that date declined to 
vacate hie order confirming the sale or to 
stay dakhaldehani as prayed for, Against 
these orders the present petition has been 
preferred. ; 

It has been contended by Mr. B. O. De 
on behalf of the petitioner that the 
Deputy Magistrate Subordinate Judge had 
no jurisdiction to confirm the sale in 
question. He has argued that the order 
of the Commissioner dated May 5, 1939, 
probibited all sales and accordingly pre- 
vented anystep being taken to complete 
a sale. He has urged that confirmation of 
g sale isan essential and integral part 
of the sale itself and that no sale is com- 
plete unless itis confirmed, He has argued, 
therefore, that when an order prohibits 
sales it prohibits all steps necessary to 
make, a sale effective. Mr. Dutt who 
appears for the opposite party has contended 
that an order prohibiting sales only pro- 
hibits the actual sale of property by 
auction, According to him, the sale ig 
complete the moment ihe property has 
been purchased. onfirmation of the 
Bale is no part of the sale itself, and there- 
. fore, an order prohibiting the sale would 
not prohibit the confirmation of a sale 
which had actually taken place. Mr, 
Dutt has relied upon certain authorities 
which tend to show that the judgmente 
debtor has no interestin the property the 
moment a sale takes place. However, one 
thing is clear and that is, that the pur- 
chaser at an auction sale does not acquire 
a good title tothe property until tne sale 
is confirmed, When it is confirmed, the 
auction-purchaser is deemed to be tne 
owner of the property as and from the 
date of the actual sale.. The propery is 
deemed to have vested in him at the 


date of the sale. The words of s. 69, Civil 


188 10 


P.O. make it clear that the property does 
not actually vestin the purchaser at the 
time ofthe sale;-but- once the sale is 
confirmed, itis deemed to have vested ip 
him as and from that date. Without 
confirmation the purchaser acquires no title 
and it appears tome that confirmation of 
2 sale isan integral part of the transaction 
of sale. That being so, an order pro- 
hibiting sale would prohibit confirmations 
of sales which had already taken place 
but which had not been confirmed before 
the prohibitory order was passed. That 
being so, the learned Deputy Magistrate 
Subordinate Judge wouid have bad no juris- 
diction to confirm the sale if the property 
was property covered by the prohibiting 
order of the Commissioner. | 

Mr. Dutt has argued that the property in 
this case was not property which was the 
subject-matter of the Commigsioner's order. 
It is to be observed 
petitioned the Oommissioner for protection 
describing himself as ‘the owner of the 
Deogan Estate. 
mention that he held’ any interest 
ever in the Imli Estate in which 
perty now in question lies, 
he states that his estate, namely the 
Deogan Estate, had been previously manag- 
ed under the Kncumbered Estates Act, and 
this is true. Further, the Imli Estate was 
not taken over under 
Estates Act as part of the Deogan Estate on 
that occasion, and it would appear that 
the Imli Estate had been taken over at 
some other period as a separate estate. 
From the petition it is tolerably clear that 
the present petitioner was asking for pro- 
tection of the Veogan Estateand in the 
list of properties which he filed with the 
petition he does not mention any khorposh 
interest in the villages of the Imli Estate, 
He mentions Tauzi No. 8% Deogan Mahal 
consisting of about 400 villages, and it ig 
Said by Mr. B. O. De that this includes 
the kKhorposh interest in the Villages in 
question. That would include the proe 
prietary interest of the Deogan ‘Estate in 
these villages; but it is not an apt way of 
describing the khorposh interest known as 
the Imli Estate. It would also appear that 
at this time the petitioner did not claim 
any interest in the Imli Estate. He cer- 
tainly did not when proceedings were 
taken by Jugeshwar Bux Raito set aside 
the sale of these properties 


whatso= 
the pro» 


in suit No. 15 of 1936 “at the instance of 


the opposite party, Upon a fair reading - 


that the petitioner 
He did not in bis-petition - 


In his petition . 


the Hocumbered - 


which had | 
taken place as a result of the decree Passed ` 
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| the entire Namudag Estate belonging 
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of the petition to the. Commissioner, [am 
satisfied that what Gopal Bux Rai asked 
for was protection of the Deogan Estate. 
The order of the Oommissioner must be 
read with the petition, andthat being so 
it would appear that the order only pro- 
hibited all sales of properties forming 
Part of the Deogan Estate. Mr. B.O. De 
has urged thatthe order is 
to cover all properties; but, to say the least 
of it, the matter is not free from doubt, 
Mr. Dutt has also argued that the order 
of the Commissioner could not refer to 
Gopal Bux Rai’s interest in the Villages 
forming part of tLe Imli Estate. His 
Interest was an undivided interest of 
amember cf a joint 
that being so, Mr. Dutt contends that his 
interest was such as could not be protected 
under the provisions of the Encumbered 
Estates Act. This contention receives sup- 
a recent case of this Court, 
namely Rameshwar Dayal Singh v. Ram 
Das Sahu (1). Manohar Lal, J. who deli- 
vered the principal judgment in the case 
was of opinion that the holderofan uns 
divided interest in property was not a 
holder of immovable property within the 
meaning of the Encumbered Estates Act. 
At p. 623 he observed : 


- “In my opinion the word ‘holder’ is expressly 
used fo mean aland-holder who hasa title to the 
Property in question as owner in possession. 
t is a compendious way of describing the proprietors 
or the owners of the estate which is going to be 
assumed charge of. It comprises every sort of 
proprietor irrespective of his personal law whether 
e is a Christian or a Muhammadan or is governed 
by the Dayabhag or Mitakshara School of Hindu Law, 
each case, therefore, it will have to be decided 
whether the owner who had made over charge of the 
estate has placed only his share of the estate in 
charge of the authorities or whether he, as 
Tepresenting the entire owners, has induced th 
authorities to take over the whole of the estate 
of the joint family orof the other co-owners also 
under their superintendence. As was pointed out 
by their Lordships of the Judicial Committee in the 
case referred to above, itis impossible to hold that 
an undivided interest in a joint Mitakshare Hindu 
family can ‘be dealt with or was intended to be 
transferred tothe Court of Wards. Just as their 
Lordships decided in that case it must be decided 
in the present case after construing the two 
notifications in the light of the circumstances that 
to the joint 
Nageshwar he 
and Ohandrika, 
of by the 
karta _ 
and with the implied consent of the other members 
including Parmeshwar and Ohandrika, in. the 
interest and for the benefit of the entire joint 
Hindu family,” 


Hindu family of which 
karta along with Parmeshwar 
Was intended to be taken possession 


(1)20 P L T 619 (623); 184 Ind. Oas. 597; A I R 1939 
45l; 18 Pat, 434; 12 R P 255; 6 B R 56. 
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wide enough - 


Hindu family, and. 
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In that case application had been made 
by certain members of a joint Hindu 
family, and it was contended that the 
application was tor protection of their 
interest and their interest only, Their 
Lordships held that the application must 
be treated as an application for protection 
of the whole of the family property, 
becanse applications for protection of 
undivided interests could not be enter- 
tained as had beenheld by their Lordships 
ofthe Privy Oouncil in reference to ape 
Plications for protection by Court of 
Wards. It appears to me that there is 
Cousiderable substance in Mr. Dutt’s con- 
tention that an undivided interest in joint 
family property cannot bè made the sub- 
ject-matter of protection under the Encum- 
bered Estates Act, The interest of Gopal 
Bux Rai in these Imli Villages was, in 
my view, an undivided interest of a meme 
ber of a joint family, It was contended by 
Mr. De that the family had disrupted 
because certain creditors had attached and 
sold Gopal Bux Rai’s undivided interest 
in certain of these villages. In my view 
that would not cause a disruption of the 
family and it was Gopal Bux Rais Onn 
Case that he was joint with the other meme 
bers of the family. 

Lastly, Mr. Dutt has pointed out that 
Gopal Bux Rai certainly has no interest 
in four annas in Sakhan Pirhi which had 
been attached and purchased by one 
Badri who had brought a. partition suit 
and had his share partitioned. It is also 
said that a creditor Ganauri Singh had 
obtained a money decree against Gopal 
Bux Rai and had purchased in execution four 
annas of Imli and four annas of Kumb wa. 
Mr. De is notin a position to deny this, 
though he does not admit it. If such be 
the case, it would appear that Gopal Bux 
Rai has very little, if any, interest left 
in these villages. fiowever, it hes not 
been proved in these proceedings that 
Ganauri Singh had purchased the ine 
terest alleged in these villages ; but I do 
Dot think it is necessary that the Case 
should be sent back for any findings upon 
this question, 

In my judgment Mr, De has failed to 
establish that the properties in dispute in 
this case were the subject-matter of the 
Commissioner's order and furthe? I am 
Satisfied that the properties, being uadi- 
vided shares in joint family property, 
could not properly bé made the subject- 
matterof such an order, That being so, 
there was nothing to prevent: the learned 
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Deputy Magistrate Subordinate Judge con- 
firming the sale. 

I, therefore, hold that the order con 
firming the sale was right ‘and made with 
jurisdiction though not for the reasons 
given by the learned Deputy Magistrate 
Subordinate Judge. I am not satisfied that 
there is any real ground for interference 
with the order confirming the sale and 
with the order refusing to vacate the order 
confirming the sale and accordingly I 
would dismiss this petition and discharge 
the rule. The opposite party is entitled to 
his costs inthis Court. I would a88e88 the 
hearing fee at five gold MOhUTS. l 

The stay order passed on August 1 
1939, regarding the surplus monies 1n 
deposit in Court is discharged. 


, J.—I agree. | 
oo ii Rule discharged. 


nl 


‘AHORE HIGH COURT 
ga Appeal No. 825 of 1938 
December 9, 1938 
Bulpg, J. 
MOHAMMAD DIN AND oTHERS— 
DEFENDANTS—ÅPPELLANTS 
Versus 
AMIR KHAN— PLAINTIFF AND ANOTRER— 
DEFENDANT— RESPONDENTS 
Punjab Pre-emption Act (I of 1913), s. 15 (b)— 
Applicability to gale of muquarridari right in jomt 


_ Right of pre-emption in such sale. 
eran te Ae is not a sale of the joint land 
but simply a sale of mugarridart rights in suc 
land cl. (b) of 8. 15, Punjab Pre-emption Act does 
mene Out of pre-emption is a statutory right and 
unless there is 2 = 

j ect to8 8 ( 
Minti cannot succeed. No such right 
in the Punjab Pre-emption Act. a 

S. A. from decree of the District 


the 
Judge, 


of mugarridari rights, the 
is given 


Attock at Oampbellpore, dated 
arch 19, 1938. ; 
ge M. C. cache and Yashpal 
hi, for the Appellants. 
oe Ghulam Mohy-ud- Din, for the Respon- 
dent (Plaintiff) = — - 
e dudgment.—This is a second appeal 
arising out of a sult for pre-emption in res- 
pect of a sale of mugarridari rights in 
8 kanals 84 marlas of land situate in the 
Attock District. The plaintiff based his 
right ofepreemption in the, plaint on his 
ownership in the patti in which the land in 
question was situated. It has however been 
found that the land js a portion of the 
shamilat and is nót sitaate in any patie and 
this finding .has not been disputed before 


distinct right given by thestatute - 


MOHAMMAD DIN V, AMIB KHAN (LAH). 


me, The trial Court dismissé 
on appeal the learned: Distri 
decreed the suit, holdiug thal 
was entitled to pre-empt th 
s. 15 (c) firstly of the Punjab 
Act. He was apparently of 
muqarridart rights are inferi 
tights and the sale of such rig! 
to pre-emption under the afo: 
The learned Counsel for the r 
not attempted to support the c 
learned District Judge on t! 
which it proceeds. He has 
Kanshi Ram v, Shah Nawaz 
it was held that “amugarrida 
District is a tenant and n 
proprietor.” The learned Co 
respondent has taken the p 
mugarridar is a sort of an occ 
though notin the strict gene 
as used in the Punjab Ter 
his opinion the plaintiff's cas 
s, 15 (b) fourtly. Section | 
relates to a sale “ofa shar 
land or property.” In the p: 
the sale was not asale of | 
but simply a sale of muqc 
in such land. I am theref 
see that cl. (b) of s. 15 he 
ability to this case. A m 
been defined separately in tl 
Act and is admittedly diff 
occupany tenant. Even il 
were an occupaney tenant 
that his case would have cc 
(b). The truth of the mat 
be that there is no specific 
Pre-emption. Act for pre-em: 
of a sale of muqarridart ri, 
may be merely one cof om 
right of pre-emption is a 
and unless there isa disti 
by the statute with respe 
muqarridari rights, the p 
succeed. In my opinion, 
has been given by the Punj 
Act in respect of sales of mu 
and the plaintiff's suit mus 
E accordingly accept the a 
miss the plaintiff's suit, but 
circumstances of the case l 
to bear their costs throughot 
Note.—An oral request | 
by the learned Counsel for 
for a certificate to filea Le 
peal. The point of law is not 
authority. I therefore certif 
a fit one for Letters Patent aj 


D, ADI 
(1) A IR 1923 Lah. 295; 71 Ind 
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NAGPUR HIGH COURT ` 
Miscellaneous Appeal No. 57 of 1938 
July 28, 1939 
Stong, O. J. AND BOSE, J. 
SYED ISHAK AND AN9TARR—-J UDGMENT- 
DRBTORS—APPBLLANTS 


s VETSUS 
KUNJBIHARI SINGH -—PLAINTIFR— 


- RESPONDENT 

Civil Procedure Code (Act V of 1908), ss. 104, 105— 
Preliminary decree in mortgage suit—Application for 
exiensionof time dismissed — Order of dismissal, if 
appealable even after passing of final decree—S. 105 
eer takes away rights of appeal conferred by 
4. ° 

If a right of Ippen] is once conferred, then in the 
absence of anything curtailing it, full opportunity 
must be afforded to an aggrieved party to exercise it. 
If he does exercise it and succeeds, then any sub- 
sequent proceedings which militate against any righte 
he obtains inthe appeal fall to the ground, at any 
alas betweenthe parties to the appeal. {p. 274, 
co 

Where after passing of a preliminary decree ina 
mortgage suit, an application made for extension of 
time is dismissed, the order of dismissal is appeal- 
able even if final decree is passed before filing the 
appeal. 

[Oase-law reviewed.) 

‘Sub-section (l) of s. 105, Civil P. O, confers ad- 
ditional rights in the case of appealable orders and 
does not take away existing rights, These additional 
rights are however cut down again in thecase 
of the .appealable orders referred to in sub-s, (2). 
[p.'274, col, 2.) 


Misc. A, from an order of the Court of the 
Subordinate Judge, First Olass, Yeotmal, 
dated December 11, 1937. . 


Mr. - A, V. Khare with Mr. 
Pendharkar, for the Appellants. 


W. B, 


Dr. D, W. Kathalay, for the Respon- 


dent, ` i 


Order.—This order will govern Mise 


cellancous Appeal No. 57 of 1938 and. 
08 of. 


also. Miscellaneous 
1938. : 
A preliminary objection is raised in 
each by the respondent to the maintain- 
ability of the appeal. Both appeals arise 
out of the same suit, Civil Suit No. 5A, 
of; 1936. In. it the plaintiff sued on a 
mortgage which Ganoji1, the appellant in 
Miscellaneous Appeal No. $8 of 1933, had 
executed in his favour. The appellants 
in‘Miscellaneous Appeal No. 57 of 198s, 
Syed Ishak and Shekh Mahebub, were 
impleaded as subsequent mortgagees. The 
plaintiff is the respondent in each appeal. 
He..obtained a preliminary decree, and 
these appeals arise out of applications 
for-exiension of time made just before the 
decres was made final, 
-v Thesesapplications: were:: dismissed : on 


168-3 & 36 
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December 11, 1937, and thé decree was 
made final on the same day. No appeal 
has been filed against the final decree, and 
the contention of the plaintiff-respondent 
is that as thédecree has been made final, 
no appeal lies against the orders refusing 
to extend time because these orders have 
now merged inthe decree and consequently 
the only thing in existence against which 
an appeal can be filed is the final 
decree. 

The contention on the other side is that 
the Legisiature has conferred a right of 
appeal against anorder refusing to extend 
time, and that an aggrieved party must 
be afforded an opportunity of exercising 
the right so conferred, especially as there 
is danger of it being held hereafter that 
as the orders in question were appealable, 
matters decided in them will be final in 
the absence of an appeal, and that they 
cannot be re-agitated hereafter in an 
appeal against the final decree, Tne 
learned Oounsel urging this contention 
relied on the analogies of preliminary 
decrees and of orders of remand against 
a decision of a trial Court on a preliminary 

oint. 

Section 105 (1) of the Civil P. O. is in 


- these terms : 


“Save as otherwisa expressly provided, no 
appeal shall lie from any other made by a Court 
in the exercise of its original or appellate jurisdic- 
tion; but, where a decree is appealed from, any 
error, defect or irregularity in any order, affscting 
the decision ofthe case, may be set forth ag 
a ground of objection in the memorandum of 
appeal,” 

Sub-section (2) makes an exception to 
the generality ofthis provision and states 
that : 

“Notwithstanding anything contained in sub-s, (1) 
where any party aggrieved by an order of remand 
made after the commencement of this Oode from 
which an appeallies does not appeal therefrom, he 
shall thereafter be precluded from disputing its 
correctness.” 


, Ib seems therefore that in the opinion of 
the Legislature the correctness of an order 
ofthe kind contemplated by sub-s, (2) 
would have been challengeable in the 
specified in sub-s. (1) hadit not been for the 
Second sub-section, and that therefore it 
was necessary to -enact the second sube 
section in order to preventthat in the case 
of appealable orders of remand, ; 


We.. are asked to draw the féllowing 
inferences from this: (1) that as the 
Legislature has drawn this distinction bete 


“ween the different Kiuds of appealavle 


orders and has. chosen tosingie out only 
one. type. of sach ordera and make it 
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final in the absenée of appeal, the intention 
must have been to regard all other kinds 
of orders (appealable as well as non-ap- 
pealable) as not final and to allow them 
to be questioned in an appeal against the 


decree; and that therefore (2) these other - 


orders must be regarded as merging in the 
decree when it is passed; therefore (3) their 
force is spent the moment the decree is 
passed; and consequently (4): the only 
remedy, once there is a decree, is to attack 
the decisions contained in these orders 


in an appeal against the decree, and that 


(5) no- appeal lies against these orders once 
a decree has been passed. : 

Support is claimed for this line of reason- 
ing by thefact that the correctness of a 
preliminary decree cannot be questioned 
in an appeal against the final decree; the 
appeal, if any, must be against the pree 
liminary decree itself; 5.97 of the Civil 
P.O. The argument runs that since the 
Legislature has taken the trouble to 
single out these two classes of case, namely 
preliminary decrees and appealable orders 
- of remand, for special treatment, the 
intention must have been to: regard all 
the other cases, thatis to say all other 
appealable orders as well as non-appeal- 
able orders, ason the same footing and 
eee by the first sub-section of 
s, 100. ` i 


. We do not think that this follows. The 


opposite inference is, in our opinion, the. 


right one.: Section 104 divides all orders 
into`appealable and’-non-appealable and 
states expressly that no appeal shall lie 
against those orders which are not expresse 
ly appealable. ` j 

Section 105 repeats this and 
. with the words . AS 
- “Save as otherwisé expréssly provided,” : 
< It goes on , : , a ; 

“no appeal shall lie from any order,” 
and the sentence pauses there with a 
semi-colon, thus indicating that the thought 
comprised init isnot yet at an end and 
is to be carried on through the rest of ihe 
sentence, It then proceeds: 
_ “but where a decree is appealed from, any error, 
defect or irregularity in any order affecting the 
decision ofthe case may be set forth asa ground of 
objection inthe memo:andum: of appeal.” 

In our opinion tue opening words 

“avé as otherwise expressly provided.” 
govern the whole. sub-section and not 
me the words whichimmediately follow 
them, 4 rae | . 

It they do, then we cannot read the 
remainder ‘of.the sub-section as taking 


commences 


Cal 
“aa 


F 
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away aright of appeal already conferred 
by s. 104; otherwise the words - 

“Save as otherwise expressly provided" 
would not govern the whole sub-section - 
but only the -words which immediately - 
follow them. We think this sub-section 
confers additional rights in the case of : 
appealable orders and does not take away ~ 
existing rights. These additional rights 
are however cut down again inthe case - 
of the appealable orders referred to in > 
pubes. (2). -> = 


We are strengthened in this conclusio 
by the marginal notes to these sections. | 
The noteto s. 104 is 


“Orders from which appeal lies”, 
and that tos 105 is 
"Other orders”. 


If it had not been for the fact that 
subss. (2). deals with certain appealable 
orders, it might have been possible to. 
argue from the side notes thats. 105 was. 
not dealing with appealable orders at, all 
but was confined to, non-appealable ones. 
However, we do not think that that is Bo. 
Sub-section (2) militates against such a. 


‘contention, a8 also does the grammatical 


meaning of the words used in sub-s. (1). 
But thatdoes not mean that rights of 
appeal already conferred are being taken 
away. It only indicates that additional 
rights are being given in certain cases. 

. A right of appealis a valuable right, 
and we do not think that the Legislature. 
after conferring it in such express terms 
in s. 104 would take it away by implication. 
ina large class of cases in.the next 
An enabling ‘section which 
confers. additional rights in certain cases 
Cannot, we think, be read as taking away 
rights which have already been expressly . 
conferred, especially when they aresuch 
valuable and cherished rights as those 
of appeal. We-also feelthat if a right 
of appeal is once conferred, then in the 
absence of anything curtailing it,. full 
opportunity must be afforded to an aggriev- 
ed party to exercise it. If he does exe 
ercise it ard succeeds, then any subs 
sequent proceedings which militate against 
any rights he obtains in the appeal fall 
to the ground, at any rate, as between 
the parties tothe appeal; how far third 
parties would be affected is-a matter into 


"This is indicated in a Full. Bench 
decision of the Judicial Commissioner's 
Court in Singhat Raghubar-. Prasad Y. 
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Chhogmal (1) upholding certain earlier 
rulings of that Court.’ This Full Bench 
decision was overruled by a Full Bench 
of this Court in Sitabai v. Ramchandra 
Raghunath (2) on a courtefees point, but 
we agree with the observations in the 
earlier decision so far as the point now 
before usis concerned. A similar viéw is 
indicated in Talebali v. Abdul Aziz (3) 
where dealing with preliminary and final 
decrees it was held that: 

“A final decree isa subordinate and a dependent 
decree; as much subordinate and as much depen- 
dent as an order for the execution of a decree is 


subordinate and dependent on the decree which is 
being executed,” 


consequently 


“when a preliminary decree is set aside the 
final decree is superseded whether the appeal was 


brought before or after the passing of the final 
decree”, 


The Full Bench decision in Singhai 
Raghubar Prasad v. Chhogmal (1) also con- 
siders that in such cases the proper course 
is to appeal against the order and not 
against the decree. It does not go so far 
as to state that the correctness of the order 
cannot be questioned in an appeal against 
the decree, but its observations explain 
and afford ample justification for the 
course taken in the present appeal. How- 
ever, so far as that is concerned, we are, 
with respect, unable to see how either 
course can be regarded as more proper 
than the other. Tne Legislature has given 
an aggrieved party two remedies. He is 
therefore clearly at liberty to choose the 
one or the other as he pleases. 


Turning now to.the caselaw on the 


_ subject. The Calcutta Full Bench, consist- 


. Rul. (1030) Oal, 305 (F. By, 


ing of 5 Judges, was dealing with the 
case of a preliminary decree and-not with 
that of an appeulable order; and of course 


the learned Judges have been careful to 


confine their decision tothe facis of-the 
case before them. But we think their 
reasoning applies with equal force to 
areata orders. We agree with them 
that ` 

-“in this matter we should take our stand upon 
the express provisions of the Oode and refuse to 
read into the Code qualifications and conditions of 
which it contains no sign.” 4 

- The provisions in the Code relating to 


preliminary decrees and to appealable 


(1) A I R 1931 Nag.1; 130 Ind. Oas. 98; Ind. Rul. 
(1931) Nag, 34 (F B). 

(2) IL R (1938) Nag, 423; 177 Ind. Oas. 274, AIR 
1938 Nag. 409; 19388 NL J 269; 11 R N 133 


(F B). 
(3) 57 O 1013 (1625, 1038, 1039); 123 Ind. Oas. 305; 
A I R 1929 Oal. 689; 34.0 W N 66; 50 O L J 566; Ind. 
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orders of remand are, so far as this point 
is concerned, similar, though they appear 
in diferent sections, namely s. 97 and 
8. 105 (1). If the right of appeal given 
against a preliminary decree can be 
exercised even when a final decree has 
been passed because that right has not 
been taken away or curtailed in such Cire 
cumstances, it must, we think, be equally 
exercisable in the. case of an appealable 
order of remand, and forthe same reasons; 
and ifthe right is exercisablein the case 
of appealable orders of remand because it 
has not been taken away, then the right 
given in the case of other appealable 
orders must, on a parity of reasoning, be 
equally exercisable because in their case 
also the Code has not taken it away. 

Section 105 (1), as we see it, enlarges 
rights and does not curtail them; on the 
contrary it expressly saves rights already 
conferred, that is to say, among other 
things, the rights of appeal conferred by 
s. 104. Words of limitation do not arise 
until we proceed tothe second sub-section 
and there the limitation is expressly confine 
ed toone particular class of appealable 
orders. We donot see how that fact can 
be used toread into the first sub-section 
a limitation which is not there and moree 
over one of a totally different kind; and 
once itis accepted that these limitations 
upon the present appeal are not to be 
found in the Code, then the full force of the 
reasoning given in the Oalcutta Full 
Bench about the impossibility of shutting 
out a right of appeal once conferred on 
general principles comes into play. 

Full Benches ofthe Patna and Allah- 
abad High Oourts have reached the same 
conclusion in cases of preliminary decrees 
and so has a Division Bench at Lahore. 
Wajibunnissa v. Bankebehart (4), Kanhaiya 
Lal v, Terbeni Sahai (5) and Gurmuki 
Singh v. Shiv Ram (6). 

In the Patna case Kulwant Sahay, J. 
o n is no provision anywhere in the Oode 
which takes away the rightof a party to appeal 
against the preliminary decree if a final decree has 
been made before the appeal is preferred.” 

The position is,in our opinion, exacily 
the game inthe case of appealable orders. 

Coming now to cases more immediately 
in point, The Calcutta and Madras High 


(4) AIR 1930 Pat. 177; 127 Ind. Oas, 449; 11 PLT 
61; Ind. Rul. (1930) Pat. 689 (E B). 
AIR 1914 All, 380, 


(5) 36 A 532; 24 Ind. Oas, 827; 

12 A L J 876 (F B). ° h 
(6) 17 L 53; 157 Ind. Oas. 416; A I R 1935 Lah. 483; 

8 R L-107.. a 


` it seems to me, although I say so with 
be given bo 


t 
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Oourtshave applied the above rules to 
appealable orders in Damodar Shaha v. 
Ashwini Kumar Shaha (1), Lakshmi v. 
Maru Devi (8) and Sundaram Chettiar v. 
Valli Ammal (9). In the earlier Madras 
case the decision is based upon these two 
principles, first that : 

“Where aright and jurisdiction are conferred ex- 
pressly by statute’ they cannot be taken away or 
cut down except by express words or necessary 
implication.” (p. 33*) 
and second that 
_ “when the law gives a person two remedies he 
is entitled to aveil himself of either of them unless 
they are inconsistent (pa 34*) .” 


The learned Judges also held that upon 
a reversal of the order upon appeal pro 
ceedings subsequent to it and dependent 
upon it would also fall to the ground. 

The later Madras decision was based 


upon the:Oaleutta Full Bench and upon. 


the earlier Madras decision dealing with 


. preliminary decrees and it wassaid by one 


of the two Judges: 

` “Tt is quite true that those cases were cases in 
which a preliminary decree had been passed, but 
some 
hesitation, that the same effect must 
cases where a wrong order has resulted in a wrong 
decree,” (p. 1247). 

The other learned Judge agreed, 


The Oalcutta case related to an ape 


pealable order of remand andthe learned 


Judges stated that suchorders are on the 
same footing as preliminary decrees and 
so. the decision of the Oalcutta Full Bench 
(to. which we have already referred), 
must govern that class of case as well. 

The only. cases quoted on the other side 
are Madhu Suden Sen v. Kamini Kanta Sen 
(10) and Onkar Bhagwan v. Gamna Lakhaji 
d Co.(11). As.regards the former it was 
distinguished by the later Full Bench of 
that Court onthe ground that the Judges 
there were.dealing with the old Oivil 
P. O. and not the present one and that 
there was a difference between ihe two, 
Codes.on this .point. . The remarks of 
Macleen, O. J. inso far as they applied 
to conditions - under the. present -Oode 
were not accepted. It was similarly dealt 
with by the Patna, Full Bench already 

(7) 61 O 910; 153 Ind. Cas. 807; AI R 1934 Oal, 846; 
59 C LJ 421; 7 R O 403. i 

(8) 37 M 29;12 Ind Oas. 664; 2i M L J 1063; 10 M L 
T. 437; A I R 1915 Mad. 197, ae 

(9) 58 M*116; 152 Ind. Oas,687; AIR 1935 Mad. 43; 
68M LJ 16; 40 LW 650; 7 RM 273. 5 2 

(10) 32 O 1023; 9 0 WN895. . l 

(11) 57 B 206; 144 Ind. Cas, 448; AI R 1933 Bom, 
205; 35 Bom. L R 127; Ind. Rul, (1933) Bom. 306. |. 
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referred to and by the Madras High. 
Court in Lakshmi v. Maru Devi (8). In the. 
circumstances we need not examine the 
decision further. We will content ourselves , 
with saying that we agree with the 
criticism levelled against it in the later 
rujings. ii 

As regards Onkar Bhagwan v. Gamna 
Lakhajt & Co. (11) the passage relied on 
is contained in the judgment of Nanavati, J, 
at p. 212* and is to the following effect : . 

“Once adecree is passed all previous orders,in 
the case, whether goodor bad merge into the decree , 
or become ancillary to it.” 

The other learned Judge declined to, 
decide this point on the ground that it 
was not necessary. He considered that the 
matter before them was concluded. by: a 
previous decision. of the Bombay High, 
Court on another point, namely that if a 
party consents to the passing of a pare, 
ticular order, he cannot be allowed to 
appeal against it,even though the order 
is appealable, because of ss. 96 (3) and 108- 
of the Civil P. O, 

Ss far as the remarks of Nanavati, J. are 
concerned, we are. with respect unable 
to agree, because, in our opinion for the 
reasons we have already given, the merger, 
if any, would be subject to the decision 
of the Appellate Court in an appeal against 
the previous order. , i 

For these reasons we overrule the pre- 
liminary objection and hold that the appeal | 
lies. We desire however to safeguard, 
ourselves upon one point, and, in the lan-, 
guage of Rankin, O. J. in the Calcutta Full 
Bench (p. 10257), to say : 

‘In the present case no question arises of the: 
defendant having by his conduct subsequent to the. 
passing, of the preliminary decree precluded himself 
from exercising any right of appeal therefrom, 
conferred upon him by the generalzlaw. It is not’ 
necessary therefore to discuss. such cases as Bai- 
kuntha v. Salimul!ah Bahadur's case (12) or Salim v. 
Hajira Bibi (13) or to enquire what kind of conduct, 
will debar a litigant from exercising a right of 
appeal given to him by statute. The mere fact 
of a final decree is not evidence of such conduct or 
even: of laches.” 

-The appeal will now be 
hearing upon the merits, l 
B: Order accordingly. |; 
(12)12 COW N 520;6 O L J 547. 

55 0 506; 110 Ind. Oas. 347; AI R 1928 Oal, 
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PATNA HIGH COURT 
Civil Reference No: 3 of 1939 
February 12, 1940 
HARRIRS, O. J. AND OHATTERII, J. 
BEOHARAM MALLIK 
versus 

Toe KHAS JOYRAMPUR COLUIERY 

Workmen's Compensation Act (VIII of 1923), 
s. 3—Oolliéry—Employer providing vehicle to 
. workman for access to colliery~Use of it, not 
terms of contract—Accident occurring to workman 
“while travelling by such vehicle—Employer, if liable 
jor compensation. 

Accident alone does not give a workman a right 
to compensation. To entitle him to compensation 
at the hands of his employers, the accident must 
‘arise out of and in the course of the injured work- 
man’s employment, There is no difference, between 
the English and Indian statutes as to the type of 
accident which gives the workman a claimto com- 
pensation. (p. 278, col. 1.) TeS 

A workman in a colliery is not inthe course of 
his employment when he is riding in” a vehicle 

rovided by his employer unless by the terms of 

is contract he is bound to travel in that vehicle, liven 
where the vehicle provided the only practical means 
of access to the colliery, it cannot be inferred, 
‘that the workman was legally bound by his con- 
tract to use that vehicle. Where he does not 
travel by the vehicle thus provided, it ia, impos- 
‘sible to say that he breaks the terms of . the con- 
‘tract of service, -Cremins v. Guest, - Keen 
` Nettlefold Ltd. (1), not followed. (p. 278, col. 2] 
{English case-law relied on] j= 8 ~°"--> 


C. Ref. made by the Commissioner under 
the Workmen's Compensation Act,-Dhan- 
bad, in his letter No, 3034-R., dated 
September 27,1939. ee 


Mr. U. N.'Banarji, for the Colliery. 


Harrles; C. J.—This is a reference by 
the learned Commissioner under: the Work- 
men’s Compensation Act, Dhanbad, refer- 
Ting a question of law for the decision of 

this Court under s, 27, Workmen's Com: 
pensaticn Act (VIII of 1923). oe ae 

The ‘facts giving rise to this reference 
can be shortly stated as. follows :— 


‘One Becharam Mallik-‘was employed as 


.a. coal-miner at the Khas Joyrampur 
‘Colliery.  -Becharam'Mallik lived in village 
Sarsakuli, which' was at a distance of 
twenty-two or twenty-three miles from the 
colliery. Fifteen miles''of this' distance, 
however, was ever a good’motorable road, 
and the owners of the colliery provided 
a motor omnibus to transport their work- 
men to and from places situate along this 
motorable road.” 

On December 27, 1932, Becharam Mallik 
was travelling in the motor bus going to 
his work at the colliery when he met with 
‘an accident. The learned Commissioner 
.does not state the nature of the accident, 


but he says that, the .workman. sustained — 
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- Bevere'-injuries on his face and lips and 
-‘was detained in hospital for fifteen or 


sixteen days as an indoor patient. The 
workman claimed compensation from his 
employers for the period during which he 


‘was incapacitated from working. . 


The learned Oommissioner has found 


‘upon the evidence in the case that there 
“was 'no written agreement 
' workman’ and the employers whereby the 


between the 


latter were under any obligation to provide 
motor omnibuses. The learned Commissioner, 
however, was satisfied that there was an 


-implied agreement that the colliery should 
_provide omnibuses for the miners to take 


them to and from their homes. The learned 


_Commissioner, however, states quite clearly 
-that. there was no obligation on the part 


of the -miners to travel by the omnibus 


_ provided: and that they were free to come 


to -the. colliery to work by whatever means 
they ‘chose. He, however, adds that the 


-_ 2. © = œ 


motor -omnibus provided by the colliery 
was the only reasonable and feasible means 


of transport available to the workers. 
The learned Oommissioner was faced 


‘with a number of English decisions, and 


if these: are followed there can be no 
question that the workman is not entitled 
to compensation. The learned Commissioner, 


‘however, thought that as circumstances 


were somewhat different in India these 
English cases should not be made applic- 
able -in India. The Commissioner rightly 


points ont that colliery workmen in 
India are frequently very ignorant 
and illiterate people and are such 


that they cannot appreciate their legal 
rights) In the Oommissioner’s view it 
was most unlikely that Bacharam Mallik 
had any idea that he was not bound by 
the terms of his contract to ride upon this 
omnibus. 'Thelearned Commissioner seems 
to have thought that English workmen 
had far greater knowledge of their rights 
and, therefore, different considerations might 
apply to India from those obtaining in 
England. In my view this Court cannot 
refuse to follow the English cases merely 


“on the ground that the Indian workmen 


may be somewhat more illiterate and 
ignorant than the English workmen. The 
English cases may be distinguished if 
there is any real distinction between the 
Indian statute and the Englishone. The 
English Statute, the Workmen’s Compensa- 
tion Act, 1925, s. 1 is in these terms :— 

“If in any employment personal injury by accident 


- arising out. of and, ;in the course of the employ- 


ment. is caused to a workman, his employer shell 
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subject as hereinafter mentioned, be liable to pay 
compensation in accordance with the provisions 
hereinafter contained... . " 

The section giving the workman a right 
to compensation in India is s. 3 of the 
Workmen's Compensation Act, 1923, and 


- that is in these terms: 


“If personal injury is caused to a workman by 
accident arising out of and in the course of his 
employment, his employer shall be liable to pay 
compensation in accordance with the provisions of 
this Chapter..." 


It will be seen that the two sections 
giving the British and Indian workman a 
right to compensation are in very similar 
terms, Both these sections provide that a 
workman shall be entitled to compensation 
if he sustains personal injury by accident 
arising out of and in the course of his 
employment. Accident alone does not 
give a workman a right to compensation. 
To entitle him to compensation at the 
hands of his employers, the accident must 
arise: out of and in the course of the 
injured workman's employment. There is, 
therefore, no difference between the English 
and Indian statutes as to the type of acci- 
dent which gives the workman a claim to 
compensation. 

The question which hae to be decided 
in this reference is whether or not the 
accident arose out of and in the course 
of Becharam Mallik’s employment. The 
learned Commissioner was inclined to the 
view that the accident did arise out of 
and in the course of his employment. 
There can be no doubt that the view which 
prevailed in England until fairly recently 
was in favour of the workman's present 
contention. The leading case was Cremins 
y. Guest Keen & Nettlefold Ltd. (1) in 
which it was, held that the employment 
of a: workman included the use of a train 
or other means of transport when by the 
terms of service there was an express or 
implied obligation on the part of employers 
to- provide. such means. As I have already 
stated, the learned Commissioner has found 
that there was an implied obligation on 


e the part of the employers in the present 


case to provide an omnibus for the tran- 
sport of the workmen. The case of Cremins 
v. Guest Keen & Nettlefold Ltd. (1) was, 
however, considered by the House of Lords 
in the case of St. Helens Colliery Co. v. 
Hewitson (2), -In that case a workman 
employed at.a colliery was injured in.a 


aoe (1909) 1K B 469; 77°L J K B 326; 24 TLR 


(2) (1924) A O 59; 93.L J K B177: (1924) WO AI 


Rep, 1; 130 LT 68 BJ 163,40 TLR 125, 
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railway accident while travelling in a 
special colliers’ train from his work ` to 
his home at M. By an agreement between 
the colliery company and the railway 
company the railway company agreed to 
provide special trains for the conveyance 
of the colliery company’s workmen to and 
from tke colliery and M. and the colliery 
company agreed to indemnify the railway 
company sgainst claims by the workmen 
in respect of accident, injury or loss while 
using the trains. Any workman who desired 
to travel by these trains signed an agree- 
ment with the railway company releasing 
them from all claims in case of eccident, and 
the colliery company then provided him 
with a pass and charged him a sum 
less than the full amount of the agreed 
fare, and this sum was deducted week 
by week from his wages. It was held by 
Lord Buckmaster, Lord Atkinson, Lord 
Wrenbury and Lord Carson, (Lord Shaw 
dissenting) that, there being no obligation 
on the workman to use the train, ‘the 
injury did not arise in the course of the 
within the meaning of the 
Workmen’s Compensation Act, 1906 (now 
the Act of 1925). The case of Cremins v. 
Guest Keen & Netilefold Lid. (1) already 
referred to, was expressly overruled. At 
p. 66* Lord Buckmaster observed :— 

“The real question to my mind ‘is whether, 
when he entered the train in the.morning, _it 
was in the course of his employment within the 
meaning, of the Act. I find it difficult to fix.the . 
test by which this question can be answered in 
favour of the respondent. In the case of Cremins 
v. Guest Keen & Netttefold Ltd. (1) the ‘circum- 
stances are, as the Court of Appeal thought, in- 
distinguishable from the present, and it is there 
stated that the phrase ‘in the course of his employ- 
ment’ is satisfied if the workman is in the- place 
where the accident occurred by reason-of an implied 
term of the contract of service that he should have 
the right, if not the obligation, to use the train. 
I find it difficult to accept this test. A man entitl- 
ed by virtue of his contract of service toa holiday 
and a free ticket will equally be on . his journey 
by virtue of the right obtained by his contract of 
service. But it seems to me difficult to say that 
an accident occurring to him in the train must 
be in the course of hisemployment. The workman 
was onder no control in the present case, nor _ 
bound in any way either to use the train or, when 
he left, to obey directions; though he was where 
he was in consequence of his employment, I do not 
think it was in its course that the accident oc- 
ourred.” ` : 

Lord Buckmaster makes it plain that 
the workman is not in the course of his 


employment when he is riding in a vehicle 


provided by his employer: unless..by the 
terms of his contract he is bound to 
travel in that vehicle. In the case of St, 


* Page of (1924) AO.—[Hd.} - 
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Helens Colliery Co. v. Hewitson -(2) it 
was conceded that the workman: was 
not bound to travel by the train pro- 
vided, thoagh the train was the most reason- 
able means of proceeding to the colliery. 

The case of St, Helens Colliery Co. v. 
Hewitson (2) was again considered by the 
House of Lords in Newton v, Guest, Keen 
& Nettlefield, Ltd, (3) In this case a 
colliery labourer was employed by the res. 
pondents at their colliery. He lived three 
and: a quarter miles from the colliery, 
which was on a high hill, the road from 
his house to the colliery being an open 
mountain road with ponds. and bogs along 
the route. In winter thick fogs hung over 
the- mountain. The respondents, over 
thirty years ago, to enable them to form a 
shift as early as 7.4,.M., provided trains 
by which the miners could travel to the cols 
liery. These trains were run by the Great 
Western Railway Company, under an agrees 
ment between them and the respondents. 
The colliery -agent in evidence, said that 
the men were expected to travel by these 
trains. The coaches and platform were 
owned by the respondents. On October 18, 
1923, the workman, whilst crossing the line 
about 5-354, Įm., to join one of these trains 
to travel to the colliery, was knocked down 
by a light engine, aud, as a result of the 
injuries he received, his left leg had to be 
amputated, The County Oourt Judge 
found that the only practicable and reasons 
able means of access to the colliery for 
the applicant was the train provided by the 
respondents, and held that it was therefore 
the man’s duty to travel by this train and 
consequently that the accident arose out 
of and inthe course of his employment. 
The House of Lords, however, held that 
there was no evidence on which it could 
be ‘found that it was part of the work- 
man’s duty to use the train whenever he 
went to and from the mine, and there- 
fore, it formed no part of his contract of 
employment. The accident consequently 
did not arise in the course of his employ- 
ment. l 

In Newton's case (3) the learned County 
Court Judge had summed up the facts in 
these words :— 

“After considering all the evidence, I have come 
to the conclusion that the only way in which the 
respondents were able to work the Fochriw colliery 
effectively, was by providing trains to take the large 
number of workmen living in and around Merthyr, 
who were employed at the colliery, to and from the 
colliery i 
» + + $ - & * * JK 


(3) (1926) 19 Butt. Workmen’s Comp. Oas. 119, 
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Under all the. circumstances I am satisfied that the 
trains were the only practical and reasonable means 
of access to the colliery for the large number of 
men living in and around Merthyr working on the 
morning. shift: and consequently, that Newton, when 
crossing the line to the train, was in the act of 
using the -only reasonable and practical means of 
access open to him when he met with the accident”. 

At the opening of his judgment Viscount 
Cave, L. O ‚said :— . 

“The facts in this case have been found by the 
learned Oounty Court Judge, and there is no dis- 
pute whatever about them. The question which 
your Lordships have to determine is what is the 
proper legal inference from those facts." 

It will be seen that in Newton's case 
(3) the conveyance provided by the 
employers was the only rsasonable and 
practical means of arriving at the col- 
liery. That is also the case here. The 
learned Oommissioner has found that the 
motor omnibus upon which the workman 
was injured afforded the only practical 
means of arriving at the colliery. However, 
in Newton's case (3) the House of Lords held 
that even if the vehicle provided the only 
practical means of access to the colliery, 
yet it could not be inferred from tbat that 
a. workman was legally bound by his cone 
tract of service to use that vehicle. As 
pointed out by Lord Gave at p. 12754, 

“I do no think that there is any evidence on which 
it could be found that it was part of his contract 
that he should use the train whenever, he went to 
or from the mine, or that it was his duty to uss 
the means of access so provided for him. If on 
any occasion he had declined to travel by the train, 
it is- impossible to say that he would have been 
committing a breach of his contract, or that he had 
broken the terms on which he was employed. It 
seems to me that a finding to that effect would be 
really straining the facts in order to come toa con- 
clusion in favour of the appellant”. 

It seems to me that in the present case 
it would be impossible to say that, if 
Becharam Mallik did not travel by the 
omnibus provided for him, he would be 
breaking the terms of his contract of service. 
If he wished to cycle to the colliery, ine 
convenient as that might be, it would be 
no breach of his contract, and the employers 
could not complain. In my view the present 
case is indistinguishable in principle from 
the case of Newton v. Guest, Keen & Nettle- 
fields, Ltd. (3). 


© 
The two cases of the House of Lords to 


which I have referred, had been followed 
by the English and Scotch Oourts on 
numerous occasions. The case of Black v. 
Aitkenhead & Son (4) is a case vepy similar 
tothe present case. In Black's case (4), a 
Workman while engaged on work at a 

(4) (1938) 1 Butt. Workmen's Oomp. Cas Sup. 73. 
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distance from his home, was conveyed over 
part of the distance on a motor lorry which 
was provided by his employers. ‘There was 
-no express contract between the workman 
and his employers forthe use of this cons 
veyance, but, before accepting the job, the 
workman knew that the lorry would be proe 
vided free of cost, and he would not have 
accepted the offer of employment if it had 
not been available. This free conveyance 
was entirely optional, but it: was used by 
employees who resided at a distance from 
the work,’ There was no direct transport 
connection between the workman’s home 
and place of work, and travel by the 
Ordinary route would have materially in- 
creased both the cost and the time of the 
journey. While being conveyed to his work, 
the workman fell from the lorry and was 
‘killed. It was held by the Court of Session 
that as ‘the workman was not under any 
contractual ‘obligation to use“the lorry,- his 
déath while he was proceéding to his 
work on that conveyance was not the result 
of an accident arising in the course of 
his employment, 

- The Scotch case follows the principles 
laid down in the House of Lords cases and, 
in my view, must be followed in the pre- 
sent .case,. As the words of the English and 
Indian statutes -are similar, it appears -to 
me that the construction ‘placed upon the 
English statute by the House of. Lords must 
be the construction which, this Court 
must: place upon! the :words of the Indian 
Statute. The question in India is the same 
as in England and.that is, did the accident 
arise in the.course. of the man’s employ- 
ment? lf.the workman was under no obligae 
tion. to use the lorry but, could use it or 
not as he felt inclined, then he was under 
no: obligation to his employer to use the con- 
Vveyance and, therefore, he could not be said 
to be acting in the course of his employ- 
Ment when he was injured, 
. In my judgment Becharam Mallik is not 

entitled to compensation on the facts of this 
case and I- would answer the reference 
e accordingly. 


Chatterji, J.—I entirely agree, | 
D. Reference answered accordingly. 
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CALCUTTA HIGH COURT | 
Application in Suit No. 1539 of 1924 an 
Buit No. 819 of 1925 ` 
July 12, 1939 ag 
AMBER ALI, J. E 
SREENARAIN KAYAN—ApPprroant ` 


versus 
BHAGWANDAS CHURIWALLA 
— RESPONDENT ` i 

Limitation Act (IX of 1908), s.` 19, Art. 183, 
proviso —S. 19 as whole operates on decrees and ap- 
plies to execution proceedings—It is.not controlled 
by proviso to Art. 183—Eniry of decretal debt in 
list of creditors signed by debtor in application’ to 
Oficial Assignee—If acknowledgment. - n 

It is clear from Expl. 3, s. 19, Lim, Act that t 
section ag a whole does not cease to operate on dec- 
ree. It applies to execution proceedings, The pro- 
viso to col. 3, Art. 183 relates directly to the fixing 
of the terminus a quo for the period of limitation 
mentioned in the preceding column. Section 19 ‘is 
general and is not controlled or limited by the 
language of. the proviso to col, 3, item ` No. 183, 
The two matters may be independent but it does 
not follow that the scope of s. 19 should be narrow- 
ed by the proviso. 132 Ind. Cas. 109 (1, explained, 
90 Ind. .Cas. 1028 (2), distinguished. 

An entry of decretal debt in the list of creditors 
signed by the debtor in an application to the 
Official Assignee amounts to an acknowledgment 
within s. 19, Lim. Act, 


Mr. K. P. Khaitan, for the Applicant. - 
Mr. J. C. Sett, for the Respondent. 


Order.—I am much indebted to Mr. Sett 
for his argument but my view is ctherwise, 
The decree in this case is dated March 9, 
1927. The application for execution is dated 
May 15, 1939. Hence, inthe abeence of any 
extension,the application is barred. The 
fact relied upon for such extension is an 
entry of this debt in the list of creditors 
signed by the defendants who applied to the. 
Official Assignee on August 18, 1927. :If 
s. 19, applies and that is. to be treated as 
an admission, the application would be with- 
in time. In my view, this is an admission 
within the meaning of s. 19, Lim. Act. The 
only question is whether s. 19 applies. . Mr, 
Sett’s contention is that by reason ofthe 
special language of the proviso.in the third 
column to the schedule against item No. 183, 
s. 19, must be excluded. Ido not sọ read 
the Act. It-is clear from Expl. 3,8. 19, that 
the section as a whole does not cease to 
operate on decree, It applies to execution 
proceedings. The proviso.contained in the 


-third, column against item No. 183 is no 


doubtin different terms. It provides. -for 


‘certain things not ins. 19. It isin some ways 
“wider than s.19:in other ways narrower ; 


for instance, it seems to provide that an 
acknowledgment must be made to the cre- 
ditor and -not otherwige.’: As.-regards, 8.319 
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that is not the law in India. It is to be 
noticed that the proviso relates directly 
to the fixing of the terminus a quo for the 
period of -limitation mentioned in the pree 
ceding column. Section 19, is general. I 
do not myself see why or how s.19,is to 
be controlled or limited by the language 
of the proviso to col. 3 item No. 183. No 
doubt the two matters may be indepen» 
dent but it does not follow that the scope 
-of 8,19, should be narrowed by the proviso. 
I have not considered the question whether, 
even under the provisoto item No. 183, an 
` acknowledgment made in this form can be 
treated as an acknowledg nent made to the 
creditor. I have proceeded on the assump- 
tion that it isnot, In my view,s. 19 ap- 
- plies, There is here an acknowledgment 
within s. 19 and the applicant is entitled to 
execution. Mr. Sett has been gocd enough 
to cite to me two cases, onein Tuganmull 
v, Ladhu Lal (1), which appears to treat 
the provision I have referred to indepen- 
dent of s, 19 and also the case in Prabappa 
Chetti v, K. Desikachari (2), which latter 
case does not seem to give us very much 
assistance on the point, The application 
therefore is allowed. The applicant will 
add his costs to his claim. - Certified for 
Counsel. 


8. Application allowed. 


(1) 10 Pat, 213; 132 Ind, Cas. 109; A IR 1931 Pat. 
218; 12 P L T 888; Ind. Rul. (1931) Pat, 269. 

(2) 49 M LJ 101; 90 Ind. Oas. 1028; A IR 1925 
Mad, 1131; 22 L W 78; (1925) M W N 594, (705), 


ALLAHABAD HIGH COURT 
Second Appeal No. 959 of 1937 
November 27, 1939 
OoLLISTER, J, 
BHAGWATI PRASAD — PLAINTIHR 
—AFPRLLANT 

versus 


+ 


su | 
U..P. GOVERNMENT—DgvenbDanr— 


. RESPONDENT 
Guardians and Wards Act (VIII of 1890), 4. 7~ 
Proof.of fact of appointment of guardian—Civil Pro- 
cedure Code (Act V of 1908), O. XXXII, r. 4 (1)— 
(Allahabad amendment)—Leave, if should be in 
_ writing—Evidence Act (I of 1872), 3. 114—Presump- 
tion regarding knowledge of fact by judicial oficer. 
. In the absence of any plea of fraud in respect 
of the obtaining of the certificate of guardianship, 
the production of that certificate is all that is re- 
quired to prove the fact of the appointment of -a 
guardian, : 
The leave of the Oourt, as contemplated in 
- gub-s. (1) of r.4, O. XXX, Civil O., need -not 
, necessarily: be in writing and the oral granting of 
leave may be inferred from circumstances,. 


“ae 


BHAGWATI PRASAD V: U. P. GOVERNMENT (ALL): . 


.the aforementioned five brothers, 
‘mame .was Gopal Prasad, was fined Rs. 200 
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“There can be no presumption 8s regarda knowledge 
of a fact which a'judicial officer would not have un- 
less that fact was intimated to him. 


S. A. from the decision of the Oivil Judge, 
Aligarb, dated May 1, 1937. 


Messrs. B. Malik and D. Sanyal, for the 
Appellant. 
Mr. A. M. Khwaja, for the Respondent. 


Judgment.—Thbis is a plaintiff's second 
appeal. It appears that there were five 
brothers, of whom one was Brij Nandaa 
Lal and another was Raghunandan Lal. 
Raghunandan Lal was adopted by a 
man named Kewal Rai, whose widow is 
Mst. Anchu Devi. Bhagwati Prasad, the 
plaintiff tothe suit out of which this appeal 
has arisen, is the grandson of Mst. Anchu 
Devi, being a son of Raghunandan Lal; 
and she was appointed guardian of the 
plaintiff under a certificate of guardianship, 
the plaintiff being then a minor. One of 
whose 


under the Salt Act, and for the realization 
of that fine a flouremill and some furnie 
ture were attached by Govt. Mst. Anchu 
Devi objected in the Oourt of the Addi- 


` tional Judge at Aligarh, under O. XXI, r. 58, 


Civil P. O., on behalf of the minor, but her 
objection was unsuccessful and the property 
-was sold at auction on August 11, 1930. 
Thereafter Brijnandan Lal, on his own bee 
half and as next friend of Bhagwati Prasad, 
minor instituted a suit in the Munsif’s 
Court.at Mahaban in the district of Muttra 
for a declaration that the property which 
had been sold belonged tothem and not 
to Gopal Prasad: vide the copy of the 
decree of that suit on the record (No, 304 
of 1930). That suit and a subsequent 
appeal were both dismissed for failure to 
make good tbe deficiency in court-fees, and 
the Secretary of State, who was defendant 
No. 1 to that suit, was awarded costs 
amounting in all to Rs, 202. This decree 
for costs was thereafter put into execu- 
tion and the money was realized from Bhag- 
wati Prasad, who then instituted the sujt 
out of which this appeal arises for recovery 
of Rs. 202 plus execution costs from the 
Secretary of State. He pleaded fraud and 
mala fides and also want of authority on 
the part of Brijnandan Lal to sue on 
his behalf, The trial Court decreed the suit, 
but. the lower Appellate Court has reversed 
that decree and has. dismissed the suit. 
Hence ‘this. appeal by the plaintiff. The 
learned Judge says ; 

"The only evidence to prove that Met, Anchu Devi 


hal 
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was the certificated guardian of Bhagwati Prasad 
on the record is the certificate of guardianship 


itself,” 

‘In the absence of any plea of fraud in 
respect of the obtaining of the certiicate 
of guardianship, the production of that 
certificate is all that is required to prove the 
fact of the appointment of Mst. Anchu 
Devi as guardian, and lsaraed Oonnsel for 
the defendant-respondent has not contested 
this point and does not challenge before 
me the factum of Mst. Anchu Devi’s appoint- 
ment by the District Judge as guardian 
of -her minor grandson. ed 
then considers O. XXXII, r. 4, Oivil P. O., 
and rightly observes that the leave of the 
Court, as contemplated in sub-s. (1) need 
not necessarily be in writing and that 
the oral granting of leave may be infer- 
red from circumstances. The learned Judge 
NANI that was required in such a case was leave 
of the Court, not necessarily that leave to be in 
writing. There is nothing in the record to show 
that the Oourt had not granted such leave, Tte 
case was filed and the only ground on which the 
suit was dismissed was deficiency of court-fees, It 
means and can safely be inferred that the Court had 
permitted Brijnendan Lal to act as next friend of 
Bhagwati Prasad.” 


I find it somewhat difficult to follow 
this reasoning, for there is admittedly 
nothing on the record to show that’ the 
Court had any knowledge of the fact that 
Bhagwati Prasad had a certificated guar- 
dian, Learned Counsel for the defendant- 
respondent relies on 8. 114 (e), Evidence 
Act, under which the Court may presume 
that judicial acts have been regularly per- 
formed; but there can be no presumption as 
regards knowledge of a fact which a judicial 


officer would not have unless that fact was - 


intimated to him. Brijnandan Lal was 
the uncle of the minor, and the Oourt might 
naturally regard-him as the proper person 
to act as next friend, unless it was brought 
to the notice of the Court that some other 


person had been appointed as guardian | 


by the District Judge. Not only is there 
nothing on the record to show that any such 
einformation was given to the Court, but 
there is a clear and unambiguous admission 
in para. 5 of the written statement to the 
effect that “nobody brought it to the notice 
of. the Court that the plaiatiff had a cer- 
tificated guardian,” The leerned Judge of 
the lower Appellate Court has ignored this 
admission. In the circumstances, I am 
unable to hold that Raghunandan Lal was 
acting as next friend of Bhagwati Prasad, 
plaintiff, with the leave of the Court as con- 


-‘templated by O. XXXII, r. 4 (1), Oivil P, O. 
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The plaintiff was thus unrepresented in that 
suit and the decree against him is a nullity. 

It is argued by learned Counsel, for 
the defendant-respondent that the plain- 
tiff’s remedy is against Brijnsandan Lal 
and that he ought to have been impleaded 
as a defendant to: this suit. I do not 
think that this plea can prevail. The 
Plaintiff had a cause of action against the 
Secretary of State,. who ‘had taken out 


. execution against him under a decree passed 


in @ suit in which the plaintiff was not 
represented by his certificated guardian or 
by a next friend acting with the. leave of 
the Court and was therefore not a party. 
The decree was against Brijnandan Lal 
as well as against the plaintiff, and it was 
therefore open to the defendant respondent 
under his decree to take out execution 
against the former as well as agaiust the 
latter. For the reasons given above, I 
allow this appeal and set aside the judgment 
and decree of the lower Appellate Court and 
decree the plaintiff's suit with costs in all 
Oourts. Leave to appeal under the Letters 
Patent is refused. z 
D. . Appeal allowed. 


eine 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Second Appeal No, 37 of 1937 
October 20, 1939 
Davis, J. C. AND Losa, J. < 
LAKHMICHAND DEVKISHINDAS 
AHUJA—PLAINTIPR —APPELLANT 
versus 
AMARCHAND KHEMCHAND AND OTSERS 
— DEPENDANTS— RESPONDENTS 
Hindu Law—Debts—Father—Son'a liability —How 
far liable for debts by father for financing Jamily 
business—Joint family businesa—Two sons dividing 
joint family property —Part of %t joint family 
business —Each son starting his own business—Sons 
whether starting new branch of old family business, 
The son is liable for the debts incurred by the 
father, to the extent of his share in the joint family 
property when the debt incurred by the father was 
not incurred for immoral purposes but for the pur- 
pees of financing the business upon which he and 


‘his son depended for their sustenance and support. 


110 Ind. Cas, 269 (1), relied on. 
Quaere,—It is extremely doubtful whether, when 


` two sons divide up joint family property and a part 
of that property is a joint family business and each 


son starts a business of his own, it can be said 
that the two sons are starting merely a new-branch 
of the oll joint family business. _ a 


S. A. from the decree of the First Oluas 
Sub-Judze, Sukkur, dated May 17, 1937. 

Mr. Srikrishindas H. Lulla, for the 
Appellant. See a a Et 
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Davis, J. C.—This is an appeal against 
a judgment of the First Class Subordinate 
Judge at Sukkur who varied a decree of 
the Subordinate Judge at Shikarpur who 
found defendant No. 2, Amarchand, a minor, 
liable to the extent of joint family property 
in his. hands for money due to the plaintiff 
upon a mortgage of certain joint family 
property for trade purposes. The learned 
Appellate Judge came to the conclusion 
that the minor defendant was not liable 
because the business started by defendant 
No, 1, Khemchand, was with the mortgage 
money, if was a new business and that he 
had no right to impose upon defend mb 
No. 2, a minor, the liability of this new 
business. But he did not consider the lia- 
bility of the son to pay the debts of his 
father even in his father’s lifetime as a 
pious obligation if these debis were not ine. 
curred for immoral] purposes, and there is 
no doubt here that the debt incurred by 
the father defendant No. 1 was not incur- 
red for immoral purposes but forthe pur- 
pose of financing the business upon which 
he and his minor son depended for their 
sustenance and support. 

Mr. Lulla at first argued before us that 
as defendant No. 1 and his brother Parma- 
nand divided up all the joint family pro- 
perty, a part of which wasa joint family 
business and that as in the partition the 
mortgaged property, a house, had gone to 
the share of defendant No.1, Khemchand, 
so it should be said that the business for 
which this Khemchand was borrowing this 
money upon this mortgage was a joint 
family business and an ancestral business 
coming to Khemchand from his father. But 
he admitted that in view of the fact that 
the son could be held liable for the father’s 
debt to the extent of his share in the joint 
family property which came to him, it was 
not necessary to decide this question, though 
we think ourselves it is extremely doubtful 
whether, when two sons divide up joint 
family property and a part of that property 
is a joint family business aad each son 
starts a business of his own, it can be said 
that the two sons are starting merely a 
new branch of the old joint family busi- 
ness. It would have been far more likely 
that-each was starting his own new busi- 
ness, though as the means to start that 
business came from joint family property 
it might be said that so far as the share of 
each of the sons was concerned, the business 
was ajoint family business so far as his 
own son was concerned and that son to the 
extent of his share in the joint family was 
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liable for the debts of his father for the pur- 
pose of that business, a joint family busie 
ness. But again it makes no differencein 
this case whether the son, a minor defende 
ant No. 2 is liable for the debt of his father 
because it is a debt incurred for a joint 
family business, or whether the son is liable 
for ths father’s debt as a debt which is not 
incurred for immoral purposes but because 
the son is undera pious obligation to pay 
his father’s debt, The net result is the same 
—ihe son is liable for the father’s debt to 
the extent of his share in the joint family 
property : see Annabhat Shankarbhat v. 
Shivappa Dundappa (1). 

Wethink therefore that the Judge of the 
trial Court was right when he held defende 
ant No. 2 was liable to the extent of the joint 
family property, if any, in his hands for 
the mortgaged debt, and we think there- 
fore the learned Appellate Judge was not 
right in varyipg the decree of the trial 
Oourt. The decree of the trial Court will 
be restored and the appeal allowed accord- 
ingly with costs in this Court and in the 
lower Appellate Court, 

Se - Appeal allowed. 


(1) 52 B 376; 110 Ind, Oas. 269; A IR 1928 Bom. 
222; 30 Bom. L R 539. 


MADRAS HIGH COURT 
Appeal No. 128 of 1935 
January 23, 1939 
VARADAOHARTAR AND GENTLE, J J. 

N. M. MUTHU VASU OBETTIAR— 
APPELLANT 
versus 
VELU MURUGA NADAR AND OT iERS 
~— RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 53— 
Transaction offending s. 53, tf can be supported 
to the extent to which it is supported by considera- 
tion— Mortgage in fraud of creditors—Some con- 
sideration passing—If there ts no pre-existing debt 
mortgage does not constitute valid security to the 
extent of contemporaneous advance. 

If a transaction offends s. 53, T. P. Act, it cannot 
ordinarily be upheld even to the extent to which 
it may be found to be supported by considerations 
because whatever may be the importance of the 
question of consideration, when dealing with the 
question of fact, namely whether the transaction was 
one that offended s. 53 or not, it has little bearing 
once the conclusion is reached that the transaction 
doas- offend s. 53. An exception has, however, been 
made in the transferee’s favour in cases in which 
any part of the consideration for the document has 
been applied in the discharge of pre-existing secur- 
ed debts, and if has been held that the transferee 
might in such cases be entitled to the benefit of 
the doctrine of subrogation. {p. 287, col. 2.] 

A mortgage if it offends s., 53 .might be upheld 
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‘as a valid security to the extent of the debt actual- 
ly due on the date of the mortgage, on the 
ground that to that extent the transaction would 
merely amount to a preference and 'as such would 
not fall under s. 53, T. P. Act. But when there is 
no pre-existing debt, the mere fact that some con- 
sideration passed under a mortgage which on the 
evidence has been held to-be in fraud of creditors 
will not justify the view that the mortgage can be 
held to constitute a valid security to the extent of 
the contemporaneous advance. [p, 288, col. 2.] 

: [Osse-law discussed.] 


A. again the decree of the Sub-Judges 
Dindigul, in O. S. No. 47 of 1933. 


Messrs.:Ch. Raghava Rao and S. Kodanda-. 


ramanayanar, for the Appellant. 


_ Messrs. K. V. Krishnaswamy Ayyar ‘and 
P.N. Appuswamy Ayyar, for the Respon- 
dents 

Varadacharilar, J.—This appeal arises 


out of a suit for the recovery of mcney due >- 


under a mortgage bond, Ex. A, executed on 
October 5, 1929, by defendant No. 1 and 
defendant No. 2 in favour of the plaintiff. 
Defendants Nos.1 to 4 are members of a 
joint Hindu family, defendant No. 1 being 
the father and defendants Ncs 2 to 4 his 
sons. Defendant No.5 was imp'eeded, as 
a. document Ex. 1 had been executed by 
defendant Nc. 1 in his. favour ‘on -Octo 
ber 7, 1929, and according to its tenor it 
purported to be a puisne mortgage, But dee 
fendant No. 5 admitted that it was a 
nominal transaction and he has ‘aecordingly 
taken no. part in the suit except that he 
was examined as D. W. No, 1 and has dee 
posed not merely to the fact that Ex. 1 


was a nominal transaction, but also to a. 


conversation that took place between him- 
self and defendant No. 1 about the time 
when Exs, A and I were thought of, 
Defendant No. 1 raised some objections 
-in respect ‘of certain portions cf the 
amounts claimed by the plaintiff to be 
due. But, on these points, he has ace 
quiesced in the finding of the lower 
Gourt. The real contesting defendants 
were defendants Nos, 6 and 7 who bad ob- 
‘tained a money decree against defendant 
e No. 1 in O. S. No, 43 of 1929 and had attach- 
ed the properties: hypothecated under Ex, A 
in execution of their money decree.. As 
attachment was effected only in 1933, the 
claim under Fx. A would have had pre- 
cedence,: if the mortgage was otherwise 
valid. Delninis Nos. 6'and 7 contended 
that Ex. A only evidenced a nominal irane 
saction and that, in anv event. it had 
: been executed to defraud defendant No..6 
and other creditors of defendant No. 1. 


“On the contention of defendants Nos. 6 - 
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and 7, Issue No. 3 in the -case was raised. 
The learned Subordinate Judge was of 
opinion tbat Exe, A and I had been brought 
into exis'ence in: pursuance of a common | 
object to help defendant No. 1 ss against 
his creditors including defendant No. 6, and 
that Ex. A was not supported by considera 
tion even in respect of two amounts of 
Rs. 1,600 said to be due from defendant 
No. 1 to the plaintiff and of Rs. 2,300 said 
to have been advanced by the plaintiff to 
defendant No. 1 contemporaneously with 
Ex. A. He felt no doubt that Ex, A had 
been brought into existence to be used as 
a shield against defendant No. 6 in respect 
of the money claim he had against defen- 
dant No. 1 and in respect of which the 
suit, O. S. No. 43 of 1929, was instituted 
within a month after the date of 
Ex. A. In the result he gave a mort- 
gage decree against defendants Nos. 1'to 4 
for the sums that he found to have been 
actually advancsd by him and declared the 
plaintiff's right under Ex, A to be subject 
not merely to tke pre-existing mortgage 
under Ex. II in favour of defendant No. 7, 
but also to the rights of defendants Nos, -6 
and 7 under the attachment miadé by them 
in execution of the decree in O. 5, No. -43 
of 1999. It is against this part of the decres 
which makes the plaintiff's rights subject 
even to the attachment in O; 8S. No. 43 of 
1929 that this appeal has been preferred by 
the plaintiff. i l 

On the question of fact, we have little 
hesitation in agreeing with the finding ‘of 
the learned Subordinate Judge. As he has 
discussed at very great length the evidénce 
and the probabilities of the case, it will be 
sufficient for us to refer to a few broad 
features, Exhibit A mentions three itemsiof 
consideration : (1) A sum of Rs. 2,100 de- 
tained with the plaintiff to be paid in- dis¢ 
charge of the admitted prior mortgage 
Ex. IL in favour of defendant No, 7 (2): a 
sum of Rs. 1,600 being the amount under- 
taken by the plaintiff to credit in defen- 
dant No, 1's favour in the accounts between 
himself and the plaintiff and (3) a sum of 
Rs. 2,300 being the amount received by 
the executants before the Sub-Registrar, 
making in all the total amount of Rs, 6,000. 
It is admitied that the sum of Rs. 2,100 pay- 
able under Ex. If had not been paid, The 
parties are at variance as to whether -that 
amount was at all tendered by the plaintiff 
to defendants Nos. 6 and 7. Even here, we 
think the probabilities are in favour of the ~ 
lower Oourt’s view that the plaintiff's story 
of tender is--not likely -to -be true. But we: 
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do not think thab in the view we take on 
the other parts of the case, it is necessary 
to express any opinion on this point. On 
the other hand we may say that if the 
document’ was otherwise valid in law, the 
mere omission to pay or even to tender 
this sum of Rs. 2,100 will not affect its 
validity and operativeness to the extent of 
the consideration actually paid. 

The next item of. consideration, namely 
Rs. 1,600, involves in our opinion the crucial 
point in the case. If, as the learned Bube 
ordinate Judge has found, nosuch amount 
was due from defendants Nos. 1 to 4 to the 
plaintiff at or about the time of Ex. A, the 
whole story of the plaintiff as to the circum» 
stances that led to the execution of Ex. A 
must be held to be false. It would naturally 
follow that the contesting’ defendants’ ver- 
sion is the more probable. Itis the plain- 
tiff’s story that Ex. A had to be taken by 
him because that was the only manner in 
which he could safeguard his interests in 
respect of the amount that had already 
become due to him from defendants Nos. 1 
to4. The evidence in the case, both oral 
and documentary, no doubt shows that de- 
fendant No, 1 had dealings with the plain- 
tiff. The plaintiff had businesses in two 
places, Theni and Uppukottai. At the time 
of the suit transaction, it appears that he 
was more often at Uppukottai than at 
Theni, and that he was frequently going to 
Theni, the two places being about six miles 
distant from each other. “The shop at Tneni 
was being carried on by the plaintifi’s parte 
ner, P. W. No. 8, and’also looked after by 
the plaintiff’s- son-in-law. The account books, 
both of the Theni shop and of Uppukottai, 
have been produced in the case. They show 
that prior to the suit transaction defendant 
No; 1 had no dealings with the Uppukottai 
business'ai all but that his dealings were 
with the Thenishop. The significance of 
this’ circumstance is that the entry of this 
transaction in the Uppukottai accounts 
lends some support to the theory that it 
was desired to kéep it secret from the 
people at Theni, including defendants 
Nos. and 7: Itis-admitted that on prior 
occasions, defendant No, 1's liability. to the 
plaintiff amounted to-sums like three or four 
thousands or even more, but it has not been 
Suggested that on such occasions the’ plains 
tiff had any doubts about defendant No. 1's 
ability to repay them in due course or that 
he considered it necessary to ask for secu- 
rity. At the time of Ex. A, however, it is 
said, that the plaintiff thought fit to demand 
the- payment’ without delay‘of the~sum of 
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Rs. 1,600 which according to him was then 
due from defendant No. 1. It has been sought 
to be explained that the plaintiff was more 
insistent oa this occasion because it came 
to his knowledge that defendant No. 1 was 
indebted to a number of people, It is the 
next step in the plaintiff's story that when 
defendant No. 1 was pressed for the payment 
of the amount then due, -he not merely 
expressed his inability to find this money 
_but also requested the plaintiff to advance 
some more money to enable him to pay off 
his other creditors and in the event of the 
‘plaintiff so doing promised to execute a 
‘mortgage deed securing the repayment of 
It will be seen that 
the foundation of this story is that a sum 
of about Rs. 1,600 was due from defendant 
No. l to the plaintiff about the time of 
Ex: A and that the plaintiff had to advance 
further sums to defendant No.1 and take 
Ex. A for the whole amount as the best 
means then available for safeguarding his 
interests even in respect of the amount 
already due. On the other hand, it is the 
story of the contesting defendants and the 
finding-of the lower Court that on the date 
of Ex. A no amcunt was due from defendant 
No. 1 tothe plaintiff, that the story of the 
defendants’ indebtedness and of the plain- 
‘tiffs pressure on him is false and that the 
story of the loan of Rs. 2,300 to be paid to 


, the other creditors of defendant No. 1 was 


also not true, that the payment of Rs. 2 300 
before the Sub-Registrar, as recorded by 
him in Ex. A, was a mere make-believe 
-that the inclusion of the amount due under 
Ex. II in Ex. A was only intended to give 
a colour of bona fides and reality to tne 
transaction and that the execution of Ex, A 
was part of a scheme contrived by defen- 
dant No. 1 with the help of the plaintiff 
and his partner P.W. No. 8 to defeat the 
simple money claim which to the knows 
ledge of the plaintiff and P. W. No. 8, 
defendants Nos. 6 and 7 were then asserting 
against defendant No. 1’s family. 

A careful examination of the account 
books prcduced by the plaintiff is sufficient 
to show that the plaintiff's story that any- 
thing like a sum of Rs. 1,600 was due from 
defendant “No. 1 to the plaintiff at or about 
the time of Ex, A cannot be true. Io the 
arguments before us, the pluintiff’selearned 
Counsel; Mr.-Oh. Raghava Rao, has taken 
his ‘stand on the recital in Kx. A that 
all that was contemplated at the time of 


Ex, A was that the ptaintiff should give 


credit to ‘defendant No. lin the accounts 
for the:sum of Rs. 1,600 aad be hag con: 
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tended that undue emphasis ought not 
therefore to be laid on the actual existence of 
indebtedness to that extent on the date of 
Ex, A. But this argument throws over- 
board the whole story put forward by the 
plaintiff in respect of this claim. If the 
present suggestion is to be accepted, there 
was really no necessity for the plaintiff to 


get involved in this transaction at all; and. 


in view of the suggestion that P. W. No. 8 
and the plaintiff were aware of the money 
claim of defendants Nos. 6 and 7 against 
defendant No. 1's family, the. plaintifi’s 
position will be much worse than his 


original case attempted to make it out to 


be. We are accordingly of opinion that the 
lower Court was justified in holding that 
if the plaintiff's story as to the indebted- 
ness of defendant No. 1 to the plaintiff on 
the date of Ex. A is not true, the only 
reasonable inference in the circumstances 
is that Ex. A, like Ex. 1, must have been 
part of a scheme of defendant No. 1 to 
defraud his creditors, particularly defen- 
dants Nos, 6 and 7. 

It‘has not been seriously disputed before 
us that on a Correct ascertainment of the 


accounts a8 they stood on the date of Ex. A, 


nothing wculd have been due from defen- 
dant No. 1 to the plaintiff, unless we are 
prepared to accept the ingenious hypothesis 
which have been put forward on behalf of 
the plaintiff in respect of two entries in 
Ex, B, against the dates July 29, 1929 
and August 10, 1929. There is no doubt 
an error in the ledger Ex. B in that it 
gives credit to defendant No. 1 only in 
November 1929 in respect of a sum of 
Rs. 1,500 which ought to have been credited 
in defendant No. 1’s favour in June itself. 
As the entries in the daybooks are correct, 
this error could not have misled the 
parties into the belief that there was really 
any amount-due from defendant No. 1 to 
the plaintif on the date of Ex. A. It is 
this realization that has led the plaintiff 
and his witnesses to put forward that 
hypothesis that the two credit entries in 
defendant No. Is favour of Rs. 940 and 
Rs. 500 in July and August did not re- 
present the exact state of things as the 
transactions there recorded happened and 
that in some mysterious way they should 
be regarded really as debits against defen» 
dant No, °l. As pointed out by the lower 
Court, the plaintiff examined as P, W. No. 9 
and his Uppukottai Kariasthan examined as 
P. W. No. 1 have madé no serious attempt 
to explain these entries, but they are entitle 
ed to be excused perhaps on the ground 
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that on their own version they had no 
personal knowledge of the transactions re- 
Another hypothesis 
was tried by the Theni Kariasthan of the 

plaintiff who was examined as P: W. No. 6. > 
That hypothesis is apparently unintelligible 
and may be safely rejected as imaginary. ` 
The interval that elapsed between the 
examination of P. W. No. 6 and the ex- 
amination of the partner P. W. No, 8 led 
P. W. No. 8 to attempt another explanation, 


“But his evidence shows that even this inter- 


val did not enable him to evolve a cons 
sistent hyphothesis on which these entries 
could be explained. We reject this 
hypothesis as unfounded and hold that the 
entries: 940 and 500 really represent cre. 
dits in defendant No. 1's favour, for cotton 
handed over by him to the plaintiff on those © 
dates and certainly do not represent, as 
suggested by the plaintiff, the price of 
ginned cotton which the plaintiff had-under- 
taken to supply to third parties on behalf of 
defendant No. 1. 

We may at this stage observe that the 
non-examination of defendan: No. 1, who 
more than anybody else could have thrown 
light upon the suit transaction, as well as 
the prior transactions above referred to, is 
a strong Circumstance militating against the 
bona fides of that transaction. ‘The evi- 
dence shows that defendant No, 1 and his 
son, defendant No. 2, still continue to have 
business dealings with the plaintiff and 
thereis nothing whatever to suggest that 
they are on unfriendly terms. The contest 
raised by defendant No, 1 in his written 
statement in respect of a few petty items — 
seems to be unreal, 

Proceeding next to the item of Rs. 2,300, 
recited to have been paid in cash, we 
agree with the learned Subordinate Judge 
that this does not represent a bona fide 
advance, It is admitted by the plaintiff 
himself that within two days after the re- 
gistration of Ex. A, this sum {came back 
to him, Rs. 300 having. been paid into the 
Theni shop and the balance of Rs. 2,000” at 
Uppukottai, It seems to us immaterial 
whether the sum.of Rs. 2,300 which passed 
hands before the Sub-Registrar was taken 
from some shop at Periyakulam, the place, 
where the document was registered or was 
taken from Theni or Uppukottai or how 
the plaintiff obtained it. On the admission 
that it came back to the plaintifi whether 
ina lump sum or in two sums and whether 


_immediately after the registration of bx, A 


ora day or two thereafter, we have only, 
to consider whether it represents bona fide 
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advance. Why defendant No. 1, who was 
admittedly in financial difficulties at the 
time, should have thought fit to borrow 
Rs. 2,300 on a mortgage and to deposit it 
with the plaintiff, has not really been ex- 
plained, It is true that’ there is some evi- 
dence to show that some months later de- 
fendant No.1 now and then drew moneys 
from his accounts with the plaintiff, and 
utilized the same in driblets to pay off 
some of his creditors,’ But Ex. A itself 
makes no reference to the creditors intend- 
ed to be repaid nor even contains in a 
general statement that it was borrowed 
to pay off the debts. On the terms of Ex. A 
there was nothing to prevent defendant 
No.1 using thissum of Rs. 2300 for his 
own personal benefit-in any manner that 
he chose. The best that can be said on 
this part of the claim in the plaintiff's 
favour is that he held this amount for 
defendant No. 1's benefit. When this part of 
the story is considered in the light of the 
facts that the statements in Ex. A of 
Rs. 1,00 being due from defendant No. 1 
to the plaintiff is false, and the unnecessary 
precaution of paying this amount before 
the SubeRegistrar though it was intended 
thatit should be paid back to the plaintiff, 
it is difficult to treat even this part of the 
transaction as a bona fide arrangement bete 
ween the parties. 

On these findings as tò the two items of 
consideraticn. alleged to have passed in 
respect of Ex. A, the question arises 
whether in the light of the other circums 
. stances proved in this case, it is possible 
to uphold Ex. A, The evidence of D. W. 
No. land D. W. No. 2, though it might not 
be relied upon to the.extent of implicate 
ing the plaintiffin any scheme of fraud, 
Clearly proves the fraudulent intention of 
defendant No, 1. ‘It is also established 
beyond doubt that for some months prior 
to the date of Ex. A defendants Nos. 6 
and-7 had been taking steps to recover a 
large sum of money which they claimed to 
be due to them from defendant No. 1 as a 
result of “the partnership transaction bet- 
ween them, P. W. No, 8 admits that in 
connection with those disputes between 
defendants Nos. 6 and 7 and defendant 
No. 1, an arbitration muchilika was execute 
ed nominating himself and the plaintiff 
amongst the arbitrators Even if it be 
assumed to be true that the plaintiff was 
unaware of the execution of this muchtlike 
and tock no part in the proceedings arising 
tberefrom, it ie clear from the admission of 
R, W. No. 8 himself that.the witness not 
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only knew of these disputes but actually 
attempted to settle them, suggesting that 
defendant No, 1 should pay a sum of 
Rs. 3,200 in quit of that claim, P. W- 
No. 8 was aleo aware that defendants Nos. 6 
and 7 were not content to accept that 
amount and claimed a larger sum, On 


- August 21, 1929 defendants Nos. 6 and 7 


issued a lawyer’s-notice to defendant No. 1 
in respect of this claim of theirs and it is 
about six weeks after that notice that Ex. A 
comes into existence. In the light of these 
circumstances, the inference drawn by 
the lower Court seems to us to be the 
only reasonable inference, that Ex, A 
must beheld to heve represented only a 
nominal transaction. But it is sufficient 
for the -purposes of this case even if it is 
held to be a transaction operative “bete 
ween the parties but voidable ag 
against the creditors under s. 53,T. P. 
Act. 

-Even in the view that the transaction 
was voidable under s. 53, T. P. Act, Mr. 
Raghava Rao contended that tothe extent 
to which Ex, A was shown to have been 
supported by consideration, the plaintiff 
was entitled io amortgage decree not 
merely against defendanis Nos, 1 to 4 
but even against defendants Nos. 6 and 7, 
As we have already stated that the item 
of Rs. 1,600 referred to in the mortgage 
bond does not represent a real debt, thig 
argument will be of no avail to the plaine 
tiff in respect of that sum, It will arise 
only in respect of the sum of Rs. 2.300 
which the learned Judge. has found must 
have been drawn by defendant No, 1 some 
months after the date of Ex. A and 
utilized in paying off seme of his debts, 
It is well established law that if a transace 
tion offends s. 53, T. P, Act, it cannot 
ordinarily be upheld even tothe extent io 
which it may be found to be supported by 
consideration; because whatever may be 
the importance of the question of cone 
sideration, when dealing with the question 
of fact, namely ‘whether the transaction 
was one that offended s. 53 or not, it has 
little bearing once the conclusion is reache@ 
that the transaction dces offends. 53. An 
exception has however been made in the 
transferee'’s favour in cases in which any 
part of the consideration for the document 
has been applied in the discBarge of 
pre-existing secured debts, and it has been 
held that the transferee might in such 
cases be entitled 40 the benefit of the 
doctrine of subrogation. A distinction has 
also - been suggested . between sales and 
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mortgages and it has been held that wheres 
as asale might have to be wholly set 
aside if it offends. s.53, a mortgage might 
be upheld as a valid security tothe extent 
of the debt actually due on the date of the 
mortgage. This distinction has been based 
on-the ground that to that, extent the 
transaction would merely. amount to a 
preference and as such would not fall 
under s. 53, T. P. Act. This, we undere 
stand, is the basis ofthe decision in In re 
Chinna Pitchiah (1). But no case has gone 
the length of holding that even when there 
was no. pre-existing debt, the mere fact 
that some consideration passed under a 
mortgage which on the evidence has been 
held to be in fraud of creditors will 
justify the view that the mortgage can 
‘be held to constitute a valid security 
to the extent ' of the contemporaneous 
advance. 

Reliance was however placed by Mr. 
Raghava Rao in this connection on certain 
observations in Loorthia Odayar v, Gopalas 
sami Ayyar (2). Some of the observations 
there seem to be widely expressed. but the 
contrast which the learned Judges em- 
phasize between the decision in Chidam- 
baram Chettiar v. Sami Ayyar (3). which 
was affirmed by the Privy Council in 
Chidambaram Chettiar V. Srinivasa Sastri», 
gal (4) and the decision in Musahar. Sahu - 
vV. Hakim Lal(5) and Mina Kumari v. 
Bijoy Singh (6) make it clear that they had 
in mind the distinction between a transac- 
tion in fraud of creditors and, a transaction. 
only amounting to a preference. If the 
learned Judges intended to lay down the. 
law in the sense now contended for by 
Mr, Raghava Rao, we venture to .think, 
with all respect, that'it would be difficult. 
to. reconcile the decision with the weight. 
of authority. Where a person lends money 
for the first time under a, mortgage like 
the present, it will not be possible to 
: (1) 36 M 29; 11 Ind, Cas. 868; 10 M L T183; (1911) 
2M WN 152. Í i 

(2) 46 M L J 125; 80 Ind. Oas. 147; A IR 1924 
Jiad. 450; 19 L W 135; (1924) M W N 117. 
(3) 30 M 6; 16M L J 427. 

(4) 37 M 227; 23 Ind. Cas, 714; A IR 1914 P O 
137; 26 M ‘L J 473; 180 W N 8414; 16 M L T286; 
20 OL J571; (1914) M WN 754; 16 Bom, 1, 8 783 
1 L W 963 (P Ò). < l et, 
- (5) 43 O 521; 32 Ind, Cas. 343; ‘AI R 1915 `P O 115; 
43 IA 104; 30M LJ 116; 200WN 393,14AL J 
198; (1916) 1M W N 198; 19M LT 203, 2301 J 
406; 18 Bom L R 378 (P 0). 

(6) 44 O 662; 40 Ind. Cas, 242; AI R1916 P O 
238; 44I A 72; 1P L W 425;5LW 711; 3ZML J 
425; 21 O W N 585; 21 M L T 344; 15-A LJ 382; 25 
Å 3508; 19 Bom. L R 434; Q917) M W N4173 


PAHSINUDDIN AHMAD vy. EMPEROR (GAL) 


188 10 


regard ibasacase of preference, merely 
bscause that money is utilized by the 
transferor to pay off some of his simple 
debts. We may add that on the facts we 
have above stated, thesum of Rs. 2,300 
can scarcely be regarded as even amount- 
ing to a contemporaneous advance. It was 
inour opinion only money which the 
plaintiff held forthe benefit of the defen- 
dants andto thatextent it was a secret 
advantage for the debtors’ benefit. The | 
fact that subsequent to the institution of 
O, 8. No. 43 of 1929 by defendants Nos. 6 i 
and 7, defendant No. 1 drew some moneys 
from the plaintiff and utilized the same to 
pay off some of hbis creditors cannot in 
ouropinion improve the plaintiff's position ` 
in respect of Ex, A. The appeal fails and 
is dismissed with costs of respondents Nos. , 
6 and 7. 

ND. | Appeal dismissed, 


EE 


CALCUTTA HIGH COURT 
Criminal Revision No, 59/ of 
1939 
January 26, 1940 
KHUNDKAR AND SEN, JJ. 
TAHSINUDDIN AHMAD AND 0THBRS— 
ACOUSED—PETITIONERS 
` vergus ü 
J3MPEROR—Opposita PARTY 
Criminal Procedure Code (Act V of 1898), s. 342— 
Scope and object—Queations to ‘accused should not be 
in nature of cross-exzamination—Statement of accus- 
ed under 8. 342 cannot be used against co-accused. 
Section 342, Oriminal P. O. enjoins upon the 
Court the duty of placing before the, accused the- 
circumstances appearing against him iù order that. 
the accused may be given an opportunity’ of ex- 
plaining them. This is the main object of the: 
section. The section was never intended for the 
purpose of cross-examining the accused or for filling 
up gaps in the case for the prosecution. The pri- - 
mary object of the section is to assist the accused. 
in explaining the circumstances which have ap- 
peared against him. Subjecting the accused to a 
sort of inquisition is against the provisions of the 
section. l l 
` The statements made by the accused under s. 343 
are to be considered by the Court and the Oourt 
should draw such an inference from the answer’ of 
the accused or refusal to answer as it thinks just, 
The Court in some cases may draweven an infer- 
ence against the accused from his answer or refusal: 
to- answer, But the Court is not entitled - to draw 
any inference against a co-accused from the answer 
of one accused. given in response to questions put 
to him under the provisions of this section. 


Mr. Sudhanshu Sekhar. Mukherjee, for the 
Petitioners, » | 

Khundkar, J. — The petitioners have. 
been convicted of rioting under s, 147, . 
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I, P. C., and their appeal to the learned 
Sessions Judge against their conviction 
has been dismissed. The case for the 
prosecution was that these petitioners 
trespassed upon the bari of the complainant 
and there assaulted him. ‘This rule must 
Succeed upon one ground argued before us. 
The second petitioner Safiuddin Ahmad 
when examined under s. 342, Oriaiual P. 
O., was questioned in the following m mer: 


“Q.—You have heard the prosecution evidence 
and cross-examination, Have you got anything to 


y 

A.—I have committed no offence. 

Q.—How did they come by injuries? 

A. — They raised a structure on the land of 
Muksed Mia. They went to enter forcibly. Then 
there was a meramari with us. - 


Q@.—When did they go to effect a forcible entry? | 


A,—In the small hours of the morning. 
-—Who were there? 
ile woman, Bahu Mia, Nasimaddin, Dhola 
a, 
Q.—Had they lathis in their hands? 
A —Yes Babu Mia, Dhana Mia and Nasimaddin had 
lathis with them. l 
- Q.—Who of you were there? l 
A. — Tahasinaddin Ahmed, I dnd some Kamlas 
of the north area.. - - zoo 
Q.—How many Kamlas were there? 
A.—Five men, 


bed 


Now, thé section prescribes that the 


Court may put such questions to the 


accused as the Oourt considers necessary 
tor the purpose of enabling the accused to 
explain any circumstances appearing in 
the evidence against him, and that the 
Court shall for the purpose aforesaid ques- 
tion him generally on the case after the 
witnesses for the prosecution have been 
examined and before he is called on for 
his defence. This does not mean that 
the accused is to be subjected to ques- 
tioning in the nature of cross-examination, 
The manner in which this petitioner was 
examined by the learned Magistrate is suge 
gestive of cross-examination and we find 
from a perusal of the learned Magistrate’s 
judgment that he has used the answers 
which he elicited from this accused for 
the purpose of discrediting an affirmative 
are set up by all the accused and support- 
ed by a number of witnesses examined on 
‘behalf of the.defence. In dealing with the 
evidence fur tne defence, the learned 


Magista.e has observed as follows: 

“Phen again, all these witnesses have said that 
they saw Nasimaddin, Babu -Meah and others at 
the hut.on tha previous evening. If that be.so 
they. stayed the night at that hut. But accused 
Satiuidin Ahmed has said in his statement that 
the occurrence took place when Nasimaddin and 
others were forcibly entering into the hut. This 
shows that Nasimaddin, and others had not entered 
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the hut in the evening but were doing so in the 
last part of the night. This isa serious discrepancy. 

The Oourt may, and indeed should 
consider the statement of the accused 
made under the provisions of s. 342, Orimie 
nal P. C., for the purpose of enabling it 
to arrive at the truth. But that does not 
mean that an accused person should be 
questioned by the Court in the manner in 
which the petitioner Safiuddin Ahmad was 
questioned in this case with the object of 
obtaining something with which to demolish 
the sworn testimony of the defence wit- 
nesses. This rale is made absolute and it 
is directed that the accused persons be 
1ə-tried for the defence of rioting under 
a. 147, I. P. O., by some Magistrate other 
than the Magistrate by whom they were 
trict. 


Sen, J.—I agree and wish to add a few 
words I tind that the object of the pro- 
visions of s. 342, Criminal P. O., is often 
misunde:stood and that these provisions 
are often misused. In the present case, 
the learne.t Magistrate certainly misused 
the provisio sof this section. Section 342, 
Criminal P. O.. enjoins upon the Oourt the 
duty of placing before the accused circum: 
stances appearing against him in order 
that the accused may be given an oppor 
tunity of explaining them. This is the 
main object of the cection. The section was 
never intended ‘for the purpose of cross- 
examining the accused or for filling up 
gaps in the case for the prosecution. The 
primary object of the section is- to assist the 
accused in explaining the circumstances 
which have appeared against him. I find 
that in many. cases learned Magistrates 
content themselves by asking the accused a 
stereotyped question like this. “Have you 
anything to say? or what is your answer?” 
This is not a sufficient compliance with the 
provisions of 8. 342, Orimiaal P. O. The 
Gourt should go further and place the 
materials which appear against the accused 
before him so that the accused may give 
his explanation. 

Again, there are instances and the present 
ease is one of those instances where theo 
learned Magistrate proceeds to subject the 
accused to a-sort of inquisition. This again, 
is.agaiast the provisions of the section. There 
has been a furtner error Committed by 
the learned Magistrate and it isthis. He 
has used the statement of the accused 
against his co-accused. This 13 certainly 
not permissible as -the statement 1s not of 
a confessional nature, The statements 
made by the accused under. se 342 are to 
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| should draw such an inference from the 
answer of the accused or refusal to 
answer as it thinks just. In my opinion, 
the Court in some cases may draw even an 
inference against the accused from his 
answer or refusal to answer,- But the 
Court is not entitled to draw any inference 
against a co-accused from the answer of 
one accused given in response to questions 
put to him under the provisions of this 
section. Iam of opinion that in this case 
there has been a misuse of the provisions 
of s. 342, Oriminal P. O., and I consider 
that the conviction cannot be upheld. 


- 8 Rule made absolute. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’'S COURT 
Oriminal Appeal No. 518 of 1939 
February 7, 1940 
ALMOND, J, C. AND Mir Auman, J. 

KHAWAS HABIB AND oTHBRS— 
; APPELLANTS 


versus, , | 
| EMPEROR-—OPPOSITE Party 

Criminal Procedure Code (Act V of 1898), s, 188— 
Absence of ceritficate— Effect. 

A Magistrate has no jurisdiction to try accused in 
the absence of a certificate or-.aanction required by 
6. 188, Criminal P. O., and a třiál held without such 
certificate or sanction is void. “170-Ind: Oas. 772 (2), 
relied on. 153 Ind, Oas. 747(1), not followed. - 


Cr. A. from an. order of the Magistrate, 
TA Olass, Kohat, dated November 30, 


“ Sh. Mohd. Shkafi, for the Appellants. 
S. B. Raja Singh, for the Orown. 


Almond, J. C.—There are eight appel- 
lants in this case who have been convicted 
and sentenced as follows: Khawas (50) for 
offences under ss. 366, 307 and 376, I. P. Oa 
sentenced to four years’ rigorous imprison- 
. ment on each charge, the sentences to run 
consecutively, It has also been directed 
that his sentences shall include three 
emonths’ solitary confinement. Bharabat (25), 
Sharif (30), Samand (40), Faqir Shah (36), 
Hamid (28),. Ajab (27), Din Gul (28) and 
Khan Gul (32): under ss. 366 and 307, 
I. P. O.,:sentenced to four years’ rigorous 
imprisonment on each charge: the senten- 
ces to run consecutively and their period 
of imprisonment to include three months' 
solitary confinement. - Of the appellante 
Khawas, Sharif, Samand and Vin Gal are 
1eal brothers.. Sharabat is the son-in-law 
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of Khawas. Faqir Shah is the brother-in- 
law of Khawas, Hamidand Khan Gul are 
brothers inter se and they with the re- 
maining accused are cousins of Khawas. 
The motive for the offence is that about 
20 days before this‘occurrence the daughter 
of Khawas, Mat, Khial Jan, had eloped with 
one Dheran Shah, a cousin of the com» 
plainant Mst. Ashraf Jana, and had married 
him. The story of the complainant is ag 
follows: On April 21, 1939 at about 10 
or ll a.m, she was in her house along with 
Msi. Sakhimarjana, her brother’s wife, and 
Mst, Khial Jana referred: to above when 
tLe first four appellants Khawas, Sharabat, 
Sharif and Samand all armed with ‘rifles, 
came into her- house and carried her off 
‘by force in spite of the protests cf Mat. 
Sakhimarjana and Mst, Khial Jana. Outside 
the house four other accused, namely appel- 
Jants Nos. 5 to 8, were waiting for them 
and the whole. lot of them then took her 
forcibly to the hills although pursved by 
a Onigha party. Khan Gul joined them 
later. Shots wre exchanged between the 
offenders and the village Chigha, but even- 
tually the offenders managed to make good 
their escape with the complainant, - Then 
ail with the exception of Khawas and 
Samand returned to their homes -and next 
morning Samand also returned. - Khawas 
took the girl to various places in the tribal 
territory, married her against her consent 
and continued having sexual intercourse 
with her against her wish. About two 
months later owing to pressure of the polis 
tical authorities Khawas brought the girl 
back to British territory when the case 
against the other accused had already: 


Started. 


Tne two women who- were in the house 
‘with the complainant, Mst, Sakhimarjana 
and Mst. Khial Jana, support the complain- 
ant's version. Mst. Khial Jana herself did 
not go outside the house as she was afraid 
she might be injured owing to the fact 
that she had eloped. Mst. Sakhimarjana 
however went outside the house and eaw 
all the accused with the exception of Khan 
Gul. Amongst the persons who went in 
pursuit of the offenders were Zarrin, P. W. 
No. 13, who identified all the offenders 
except Khan Gul, Ajab Gul, P, W. No. 15, 
who says that he identified them all, Khan 
Badshah, P. W. No, 16, who also identified 
all-but. Khan Gul, Fateh Khan, Lambardar, 
P. W. No. 17, who only saw Sharabat, Sharif 
and Hamid Gul of whom the later was one 
who fired atthe Chigha party; Khial Gul, 
P, W. No. 19, who supports Fateh Khan’ 


1940° 


Saidan Gul, P. W. No. 20, the brother of 
the complainant, who saw all the accused 
: except Khan Gul and Hussain Khan, P, W. 
No. 21, who saw five out of the offenders, 
All these witnesses, with the 
of Fateh Khan, are in some way con- 
_ nected with the complainant. Fateh Khan 
ls admittedly an independent witness. At 
an identification parade in which Hamid 
Gul, Din Gul, Sharif Khan, Ajab and Faqir 
Shah were present, the complainant was 
only able to identify Hamid Gul. At another 
identification parade she was able to iden- 
tify Khan Gul. Musammiat Sakbimarjana in 
one statement which she gave to the 
Magistrate wrongly pointed out Din Gul, 
Ajab and Sharabat and did not know the 
name of Samand. All the accused pleaded 
not guilty. Khawas stated that the come 
plainant had gone with him of her own 
accord. The other `, appellants stated 
generally that they. were falsely charged 


on account of their relationship with 
“Khawas.- No evidenee was produced for the 
_ defence, wr NIH E 


„Learned Counsel for the appellants has 
- directéd bis arguments to four main points, 
The first is that the conviction under s. 376, 
I. P. O. is illegal; the second is that the girl 
went of her own accord with Khawas; the 
thirdis that all the other appellants.have 
been falsely implicated; and the fourth is 
thateven if the other appellants were with 
Khawas, there ib no satisfactory évidence 
“that shots were fired or at any rate they 
were fired with the intention of causing 
death. As regards the first point we con- 
Sider that the appellant Khawas’ must 
succeed. Under the. provisions of s. 188, 
Oriminal P. O. no offence committed by an 
Indian subject of His Majesty at a place 
without and beyond the limits of British 
. India is to be inquired into in British India 
unless the Political Agent, if there is one 
for the territory in which the offence is 
alleged to havebeen committed, certifies 
that in his opinion the charge. ought to be 
inquired into in -British India, and where 
there is no Political Agent the sanction 
of the Prov, Govt. is required. It is ad- 
mitted that no such certificate or sanction 
is forthcoming in the present case. The 
learned Advocate-General has referred toa 
case reportad in Mohammad Qasim Khan 
"Vv. Emperor (1),in which it was held that the 
failure to produce such a certificate merely 
amounted to an “irregularity under s, 537, 

(1) AIR1934 Lah, 627; 153 Ind. Cas. 747; (1934) 
a ora 16 L73; 36 Or, L J 430; 37 P LR 419; 
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Criminal P. ©. and was not sufficient to 


have the conviction set asideif in fact there 


had been no miscarriage of justice. The 
learned ‘Advocate-General admitted that 
Lahore was the only High Court in India which 
took this view. There was a case decided 
by a Bench of this Court reported in Emperor 
v. Fazal Rahman (2), in which the sanction 
of the proper authority to the prosecution 
had not been given and it was held that 
the case was covered specifically by the 
provisions of s. 530, Oriminal P.O. We 
are of opinion thatthe learned Magistrate 
tried Khawas for an offence for which he 
was not empowered by law to try him, 
and that therefore the trial of Khawas on 
this charge is void. As regards the second 
point taken by learned Counsel it is quite 
obvious that this girl was abducted by 
force. In the first place it is highly ime 
probable that a young woman of 17 would 
want to elope with a man of 50. In the 
second place there is direct evidence ine 
cluding the evidence of the independent 


_ witness Fateh Khan that she was taken 


by force. Torn pieces of a burqa were 
found on the road on which she was 
alleged to have been taken, and the investi- 
gating officer noticed signs of bullets 
and pellets having struck certain boulders 
offenders are said 
to have taken. There is, in our opinion, no 
force in this argument of learned Counsel. 


As .regards the participation of the offene 
ders other than Khawas it is to be observed 
that :the majority of the witnesses who im- 
Plicate all the appellants are related in 
one way or. another to the complainant. 
The complainant herself was unable to 
identify many of the offenders. In the F. 
I. R. which was made by Said Shah 
choukidar it was stated specifically that 


. there were 6 offenders of whom three were 


named Khawas, Sharif and Samand. As 
regards the first four accused and as 
regards Hamid we think that tne evidence 
against them is satisfactory. The first four 
accused are implicated by Mat, Khial 
Jana, the daughter of Khawas. She must? 
have- known all these people as they come 
from her own village. It appears probable 
that it was she who gave their names to 
Mst. Sakhimarjana and that Mst. Sakhimare 
jana not knowing them herseif pérsonaliy 
was unable to put the right names to the 
right persons in Court. Of the first four 
appellants three are: meptioned in the F. I. 


(2) A I R 1937 Pesh. 52; 170 Ind.. Was. 772; 38 Cr, L 
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R. Sharabat and Sharif are identified by 
Fateh Khan, Hamid also is one of the 
three persons who was identified Ly 
Fateb Khan and itis significant that this 
was the one out of-the many persons 
whom Mst. Asharaf Jan was able to identify 
at an.identification parade, We think there- 
fore that there can be no doubt that these 
five persons took partin the. offences. But 
as regards the remaining appellants the 
case is doubtful as their identification ‘is 
based on interested evidence and is an 
exaggeration of the matters stated in the 
F.1. 8. As regards the last point there is 
the direct evidence of Fateh Khan amongst 
others that shots were fired and there 18 
the discovery of marks of bullets and pele 
lets on the rocks. There 1s further the fact 
that Khial Gul had a wound on his face 
which in the opinion of the doctor might 


have been caused by a pellet but with . 


Tegard to which he was not prepared to 
commit himself definitely. Knhial Qul says 
that he was hit bya pellet as the result 
of a shot fired at him by Hamid and in 
this connection he is also supported by 
Fateh Khan. ‘kere can, in our opinion, be 
no doubt ihat when the offenders fired at 
the Uhigha party they’ intended to kill and 
not merely. to deter them from pursuing. 
We. think that even if ot all of the ape 
pellanis were armed they-are constructively 
liable under the provisions of: s. 149, I. P. 
U. for they had all come, some of them at 
. any rate, armed with guns to carry off 
this girl by force and they must have 
_ Known that they would.be resisted, and ıt 
was for tuis reason that they armed them- 
selves with guns. = | 
_ AS regards the sentences we donot see 
any reason for reducing that passed upon 
‘Ahawas-as it will now stand in view of his 
conviction under 8. 346, Í. P. O. being set 
aside. AB regards the remaining appellants 
we think that the sentence which has been 
gıven tQ them errs on the side of excess 
and that the two sentences passed upon 
toem should be made to run concurrently 
instead ot consecutively. We further» 
more do not see any pomt in awarding 
the solitary imprisonment to the appellants. 
For these reasons we accept the appeal of 
Faqir. Shah, Ajab, Din Gul and Khan Gul, 
acquit them of tne offences of which they 
have been cunvicted and direct that they be 
released, We set aside the conviction of 
Kiawas under s..3:6, 1. P.O, and the sene 
tence passed upon him under that section. 
We also set-aside tue sentence of solitary 
confinementin his case and maintain: his 
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convictions and sentences under ss. 366 
and 307, I. P. O. We accept the appeals of 
Sharabat, Sharif, Samand and Hamid to 
the extent that we direct that the sentences 
passed against them shall run concurrently 
instead of consecutively and we set aside 
the order-of solitary contnement passed 
against them. 
8. Order accordingly. 
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Res judicata—Order bringing certain person on 
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and then findings of taw—Muhammadan Law— 
Hetrs—Suit by creditor against one, tf binds others— 
Cwil Procedure Code (Act V of 1908), O, XXXII, 
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‘An order that a certain person shall be brought 
on record as a legal representative of the’ decrée- 
holder is not a decree and does not operate-as res 
judicata. 62 Ind. Oas. 205 (1), relied on. [p. 283, 
col. 2 

In f judgment that 18 subject to appeal it- is 
desirable that there should first be findıngs on the 
tacts and after that, so far as it is necessary, find- 
ings on the questions of law ; otherwise, if 
process is réverse, the findings of fact may be 
cursory or even omitted altogether. {1d%d.)} 

A suit by a creditor against one Muhammadan 
heir cannot bind the other heirs, {p. 295, col, zJ. 
{Oase-law reviewed. | ca 

Order XXXII, r. 2 of the Oivil P. O., provides 
that where a suit is instituted by or on behalf of 
a minor without a next friend, the defendant may 
apply to have the plaint taken off the file. If this 
procedure is not adopted, then the defendant cannot 
be heard afterwards to say that the proceedings 
were null and void because the plaintifi was a 
minor. Kamalakshi v. Ramasamz (13), relied on. 
[p. 296, col. 1] 


S.A. from the appellate decree of the 
Court of the Second Additional District 
Judge, Jubbulpore, dated June 30, 1937, 


Messrs. D- T. Mangaimurtt and K. C. 
Jain, for the Appellants. . 


. Messrs, W. C. Dutt and P. N. Rudra, fo 
the Respondents. l 


Judgment.—One Taj Mohammad died 
in 1920 leaving an estate which consisted 
of a 19 anna share in Mauza Pania, "a 
malik makbuza feld in Mauga Gosalpur, and 
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a house in Jubbulpore. This property 
devolved on his heirs who weré-his widow 
Mst, Punia and his two daughters, 
Shakuranbi a daughter by. an earlier 
wife Kassabi and Nurbi, a daughter by 
Punia. In 1929, after the death of Nurbi, 
Shakuranbi filed a civil suit against Punia, 
Civil Suit No, 10/166 of 1929 in the Court of 
the Subordinate Judge of the Second 
Class, Jubbulpore, for partition and separate 
possession of her share of Taj Mohammad's 
estate. On January 20, 1930, a decree was 


passed in that suit, declaring that 
Shakuranbi was ‘entitled to a o— 58 


share in Mauza Punia and a 9/ 73 share in 
the field and the house, subject to a pays 
ment'of Rs. 300 to Punia which represented 
the proportionate share of her unpaid 
dower. .Punia’s contention-that she had 
paid the debts of Taj Mohammad failed, 
aB it was held that there were no debts 
except Punia’s unpaid dower. On August 
7, 1930, Shakuranbi is ‘alleged to have 
executed a deed assigning her rights under 
the decree to her step-father Abdul Shakur, 


“who married Kassabi after Taj Moham- 


mad had divorced her. The consideration 
for the assignment was alleged to be 
Rs. 1,000 in cash: Shekuranbi died on the 
following day. Abdul Shakur then applied 
to the Court to be . recorded as the decree- 
holder in place of Shakuranbi. Punia's 


contention that the document was a forgery 


and that there had been no assignment 
was rejected, and Abdul Shakur was record- 


ed as the decree-holder. 


In the meantime Punia had executed a 
salé deed in favour of Suleman and 
Ramzan the sons of Taj Mohammad’s 


: brother, Pir Mohammad, by. which ` she 
‘purported to sell to them Taj Mohammad's 


entire estate for a consideration of Rs. 3,000. 
Possession however was not. delivered, 
In 1930, ehortly after Shakuranbi had 
obtained her decree against Punia, Sule- 
man and Ramzan brought a -suit against 
Punia, Oivil Suit No. 179 of 1920-inithe same 
Court, for possession of Taj, Mohammad’s 
estate: Shakuranbi was not made a party 
to that suit, Tne suit was referred to 
arbitration. The arbitrators gave an 
award on December 12, 1931, (Ex. D 11) 
in which they held that Punia had 
received only Rs. 1,500 owt of : the 
alleged consideration, that she had paid off 
Taj Mohammad’s débts to the extent of 
Rs; 1,641 due. to Rajaram-and Seth Sunder- 
Jal, that she should: répay Ra. 1,500 with inter- 
est thereon, and that the entire amount 
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charge on the entire estate. This was 
embodied in the decree of the Oourt on 
February 24, 1932, Ex.D-6. In execution 
Suleman and Ramzan attached the estate 
anda part of it’ was scld in execution. 
The present suit was accordingly brought 
by Abdul Shakur against Suleman, 
Ramzan, and Punia for a declaration 
that he was the owner of the share defined 
in the decree in Civil Suit No. 10/166 of 
1929 and for an injunction to suspend the 
Confirmation of the auction gale. That suit 
succeeded in the two lower Courts, except 
in regard to the injunction, and Suleman 
and Ramzan have now appealed. 

The first question is whether thesale 
by ShHakuranbi to Abdul Shakur of her 
rights under the decree in Civil Suit No, 

[166 of 1929 -was a genuine and valid 
transaction. The lower Courts have held 
that thé matter is res judicata by reason 
of the decision in the proceedings in that 
suit that Abdul Shakur was the legal 
representative of Shakuranbi, a decision 
which was upheld by the District Judge in 
appeal. That is a point on which there 
has been some difference of opinion in the 
various High Oourts, but the view taken 
in this Oourt is that an order that a 
certain person shall be brought on record 
as a legal representative of the decree- 
holder is not a decree and does not operate 
as res judicata: see Laxmi v. Ganpat (1). 
Mr. Dutt for the plaintiff-respondent has 
conceded that the matter is not res judicata, 
After holding that the matter was res 
judicata the learned Additional District 
Judge said that it was really unnecessary 
to discuss the evidence on the point, but 
he then went on to discuss it and held 
that the transaction was a genuine one, 
Mr. Mangalmurti for the appellants has 
contended that this isa perfunctory finde 
ing that is not binding on me in second 
appeal. In ajudgment that is subject to 
appeal I think it is desirable that there 
should first be finding on the facts and 
after that, so far as itis necessary, findings 
on the questions of law; otherwise, if the 
Process is reverse, the findings ‘of fact 
may be cursory or even omitted altogether 
as has happened here, I have no doubt 
however that this finding of fact by the 
lower Appellate Court is binding°on me 
in second appeal. The learned Additional 
District Judge has discussed the evidence, 
though briefly, and-has, given-his reasons 

(1) 17 N LR 45;62 Ind. Cas. 203; A TR 1921 Nag, 
23, i .* fF 73 
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for accepting it. That finding therefore, 
cannot now be challenged. 

The next question is whether the find- 
ing in Civil Suit No. 10/166 of 1929 that 
Taj Mohammad ‘left no unpaid debte 
except Punia’s dower or whether the deci- 
sion of the panchas in Civil Suit No. 
179 of 1930 that Taj Mohammad left debts 
amounting to Rs. 1,641 due to Rajaram 
and Seth Sunderlal now operates as res 
judicata. The lower Courts held that the 
decision in Civil Suit No. 10/166 of 1929 
operates as res judicata, The reason for 
this view was that, though the sale to 
Suleman and Ramzan was made before 
Shakuranbi instituted her suit, yet the 
rights of Suleman and Ramzan were 
based not on that sale deed but on the 
decree ‘which was decided after Shaku- 
ranbi’s suit had been decided. It has 
been argued that, if Suleman and Ramzan 


based theirclaim only on the decree in- 


their favour and not onthe previous sale, 
then their position is that of creditors who 
have obtained a decree against Punia, so 
that no previous decision against Punia 
would be binding against them. Mr. Dutt 
for the plaintiff-respondent said that he 
did not- propose to argue this point and 
would concede it, The question whether 
a decree against one Muhammadan 
binds the other heirs has been the subject 
of a certain amount of difference of cpi- 
nion between the various High Courts, but 
that difference of opinion seems to be 
disappearing, “In Muttyjan v. Ahmad Ally 
(2) it was held that where a suit is brought 
by a creditor against a Muhammadan heir 
in possession of the assets and a decree 
is obtained, the decree is binding on the 
assets of the deceased because the suit is 
to be regarded as an administration suit. 
This decision was adversely criticised in 


a lengthy and learned judgment by 
Mahmood, Ja in Jafri Begam v. Amir 
Muhammad Khan (3). These objections 


were considered in Amir Dulhin v, Baij 
Nath Singh (4) and, though the Oourt re- 
cognised thatthere was considerable force 
ein the objections of Mahmood, J., it 
adhered 
Calcutta that such a suit should be 
regarded as an administration suit, The 
Allahabad High Oourt has consistently 
followedethe view taken in Jafri Begam v. 
Amir Muhammad Khan (3). ` 
The Bombay High Court 
(2) 8 O 370;10 O L'R 348. ° 


_ (3). 7 A 822; A W N 1882; 248 (P-B). 
(4) 31 O 3IL.. a 


originally 
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tollowed the Oaleutta view in Khurshetbibe 
v. Keso Vinayak (5) and Davalava v. 
Bhimajt Dhondo (6), but in the latter 
case one of the Judges was content to follow 
the decision in- Khurshetbibi’s case (5) 
while the other justified iton the princi- 
ples of Hindu Law. In Bhagirathtbai v. 
Roshanbi (7) the learned Judges considere 
ed that they were not bound by. the-pre- 
vious decision of that Oourt and held that 
a decree against one Muhammadan heir 
did not bind the others, Heaton, J., stated 
at p. 4227; 

““ The decree would not be operative against 
Aminabi’s interest. It could not be if she was not 
represented; and she would not be represented in 
such a suit to which she was not a party, apart 
from the peculiarities of Hindu or Muhammadan 
Law ; except on the somewhat curious theory that 
a creditor's euit, suchas this, is in effect an admi- 
nistration suit bya creditor. I donot think it is, 
although there are Calcutta decisions favouring 
this view: Muttyjan v. Ahmad Ally (2), followed in 
Amir Dulhin v. Baij Nath Singh (4), It seems to 
me to be a mistake in terms to call a suit by a 
creditor to establish a single debt against the 
estate of a deceased person, a creditor's adminis- 
tration suit. Neither the proceedings nor the dec- 
ree were appropriate to an administration suit, 
There was a difference in substance as well as in 
form... .. welt may at frst sight appear that the 
law is unreasonable, if it will not allowa creditor 
to establish a debt against the estate of a deceased. 
debtor without making all the heirs defendants; 
for some or most of the heira may be in distant 
countries and it may be impossible to obtain a 
decree within a ressonable time if all are to be 
made parties. But this view of thelaw is, I am 
glad to think, fallacious. The creditor can compel 
one of the heirs on the spot to take out Letters 
of Administration or failing that can take out 
such letters himself, a proceeding which can be 
accomplished within a reasonable time although 
many of the heirs may be living in distant - parts 
of the world. But if acreditor ignores the Probate 
and Administration Act and elects to bring an ordi- - 
nary suit, he must be content with the law applic- 
able to ordinary suits. That is both just and rea- 


sonable in my opinion.” A 
Recently the Oalcutta High Oourt has 


considerably modifed its earlier view, for 
it was held in Abbas Naskar v. Chairman, 
District Board, 24 Parganas (8). 

“ The principle, which this Court has acted upon, 
treating the creditors’ suit as an administration 
suit, in our opinion, cannot, and should not, ' be 
applied indiscriminately to all cases, in which some 
only of the heirs are sued for recovery of the en- 
tire debt. Ithas its limitations, There are weighty 
reasons why it should not be applied to suits other 
than those in which some only of the heirs are 
sued as being in possession of a part or the whole 


© 12 B 101. 
6) 20 B 338. 
(7) 43 B412; 51 Iud. Oas, 18; AIR 1919 Bom, 61 
21 Bom. L R 329. 
(8) 590 691; 141 Ind. Cas, 871; AIR 1933 Oal. 
81; 36 O W N 78; Ind, Rul. (1933) Oal. 195. 
*Page of 43 B.—[Ed] = 
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of the estate or assets, not- merely for themselves, 
but on behalf of all the heirs.” 

_ In the case now before me Punia was not 
In possession of the estate on behalf of 
Shakuranbi after Shakuranbi had obtained 
a decree against her. The early Calcutta 
View was accepted in Pathummabi v. 
Vittil (9) but the Full Bench in Abdul 
Majeeth v. Krishnamachariar (10) indicated 
that, though the point did not arise for deci» 
Sion, they ccnsidered this view wrong. In 
Amir Begum v. Dr, Ahmad (11) Tek Ohand, 
J. preferred the early Calcutta view but 
did not consider it necessary to go into the 
matter in detail as it was an . application 
for revision in which he thought it unneces- 
sary to interfere, In Balak Ram v. Inayat 
Begam (12) Agha Haidar, J. accepted the 
Allahabad view. | l 

In Wilson’s Anglo-Muhammadan Law at 
p. 220 the learned author states that the 
objection taken to this view by Mahmood, 
J, seems. ananswerable. In Jafri Begam 
v. Amir Muhammad Khan (3) Mahmood, J. 
remarked: 

“To hold that a decree -.obtained by a creditor 
of the deceased against some of his heirs, will bind 
also those heirs who were no parties to the suit; 
amounts to giving a judgment inter partes, or rather 
a judgment in personam, the binding effect of a 
judgment in rem, which the law limits to cases 
provided for by s.41 ofthe Evi. Act. But our law 
warrants no such course, and the reason seems to 
me tobe obvious, Muhammadan heirs are independ- 
ent owners of their specific shares, and ifthey take 
their shares subject to the charge of the debts of 
the deceased, their liability is in proportion “to 
the extent of their shares. And once this is cone 
ceded, the maxim res inter alios acta alteri nocere 
non debet would apply without any such qualifica- 
tions ‘as might possibly be made in the case of 
Hindu co-heirs ina joint family." 

_As is pointed out at p. 225, the point in 
dispute is not, strictly speaking, one of 
Muhammadan Law. As the learned author 
puts: 

“We, have on . the one side insistence on the 
maxim, rea inter altos acta non nocet, admitted by 
implication ins. 11 of the Indian Civil P. O., 1903; 
and we have onthe other side pleas of practical 
convenience ‘and the confessedly inexact analogy of 
the English executor de son tort .. ~.. ...It is worth 


Noting here that, although the Probate and Ad-. 


ministration Act had been in full force in Bengal 
for many years before Amir Dulhin’s case 
(4), the reporters did not think it worth while “to 
mention that no letters of administration had been 
taken out, nor the Judges to point out that all 
troubles would have been saved by the adoption of 
this simple remedy.” 

(9) 26 M 734. 

(10) 40 M 243; 40 Ind. Oas. 210; A I- R 1918 Mad. 
maa 32M L J 195; (191) MWN 3465 L W 
7 l 


7. 
(11) AIR 1935 Lah. 273. 


, (12) AIR 1935 Lah. 940; 160 Ind, Oas, 217; 37 P 
L R. 914; 8R L 511. = 
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Both on general principles then and on 
the balance of authority the correct view 
seems to me to be that a suit by a creditor 
against one Muhammadan heir cannot 
bind the other heirs, | 

It therefore becomes necessary to decide 
the question of fact what debts Taj Muham- 
mad left unpaid. Unfortunately there 1s 
no finding by the learned Additional District 
Judge. The previous decisions on this point, 
one in favour of the plaintiff in Civil Suit 
No. 101/166 of 1929 and the other in favour 
of the defendantseappellants’ in the panchas 
award in Civil Suit No. 179 of 1930, are 
irrelevant. In the sale-deed of 1927 Punia 
stated that the money was being borrowed 
to pay off Taj Muhammad's debts which 
consisted of Rs. 1,321-7-0 due to Rajaram 
on a Small Cause Court decree, Ra. 800 due 
to Sunderlal, Rs. 350 due to Abirchand 
and Rs, 500 due to Damadi Sunar. Receipts 
have been filed showing that Rs. 941-7-0 
was.paid to Rajaram thrcugh Suleman on 
September 20, 1927 and that Rs, 700 was 
paid to’ Seth Sunderlal through Ramzan 
on December 26, 1927, Receipts have also 
been filed to show tbat Rs, 220 was paid to 
Abirchand through Ramzan on December 26, 
1927 and Rs. 552 to Damrilal Sonar through 
Ramzan and Suleman on January 3, 1928. 
Now Taj Muhammad died in 1920. There 
can be no presumption that these debts 
were incurred by him and not by Pania. 
There is no evidence at all to show that 
the debts of Abirchand and Damadi Sonar 
were incurred by Taj Muhammad. Raja- 
ram is now dead and his brother Motilal 
(D. W. No. 9} has given evidence to siow 
that there were dealings between Rajaram 
and Taj Muhammad. That may be so, 
but in the Small Cause Oourt in the suit 
brought by Rajaram against Punia Rajaram 
admitted that the money for which he was 
suing to recover was advanced in cash to 
Punia after the death of Taj Muhammad. 
That was an admission against Rajarans 
interest, in that it limited him in execution 
to proceeding against Punia’s share alone 
in the estate. Ithas been contended that 
this documentary evidence was produced ® 
at a late stage and that the deféndants 
were given no opportunity of rebutting it. 
This objection, which was not argued in the 
lower Appellate Court, is without substance. 
It was for the defendants to show that Taj 
Muhammad had left debts, and it was for 
the plaintiff and not for the defendants to 
offer rebutting evidence.. Sunderlal D, W. 
No. 8) has given evidence to show that he 
lent money to Taj Muhammad on the secur- 
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ty of ornaments, but his evidence is ex- 
tremely vague and unconvincing and was 
disbelieved by the learned Judge who 
recorded it. I see mo reason to take a 
different view. It must therefore be held 
that Taj Muhammad left no unpaid debts 
except the dower due to Punia, 

When Shakuranbi brought Civil Suit 
No. 10/166 of 1929 she was a minor and 
it has therefore been contended that the 
decree she obtained was a nullity. In 
Kamalaksht v. Ramasami (13) it: was held 
that this was merely an irregularity and 
that if no objection was taken the irre- 
gularity must be deemed to have been 
waived. Order XXXII, r. 2 of the Oivil 
P. ©. provides that where a suitis institute 
ed by oron behalf of a minor without a 
next friend, the defendant may apply to 
have the plaint taken off the file. If this 
procedure is not adopted, then the defend- 
ant cannot be heard afterwards to say 
that the proceedings were null and void 
because the plaintiff was a minor. 

‘The last point urged is that as part of 
the estate was sold in execution while the 
suit was in progress the plaintiff ought to 
have claimed possession of this part and 
that under s, 42 of the Specific Relief Act 
he is not entitled to a mere declaration of 
title. The proviso to s. 42 is that ; 

“No Court shall make any such declaration where 
the plaintiff, being able to reek further relief than 
a mere declaration of title, omits to do so.” 

: When this suit was instituted the plainte 
iff was not able to seek further relief than 
he sought, and it was after the suit was 
instituted that the property was sold. It 
was open to the plaintiff to apply for leave 
to amend the plaint so as to claim pcs- 
session, and possibly the Oourt might have 
ordered him to amend the plaint so as to 
claim possession, but in the absence of 
such order the plaintiff was, not, in my 
opinion, bound to amend and was entitled 
to sue for such relief es he was entitled to 
claim when the suif was instituted. 

The appeal therefore fails and is dismigs- 
ed with costs. Counsel’s fee Rs, 25. 


e & Appeal dismissed. 
(13) 19 M 127. 
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VETSUS 

EMPEROR—Opposits Parry 
Penal Code (Act XLV of 1860), sa. 99; 104—Man 
uprooting another's treee—Extent of owner's right to 
defend hts property—Atiack by owner on such person 
—Latter, if has right of private defence of person. ` 
If a man is uprooting another man's trees he 
would not be going to the Police Station for help 
because by the time he comes back all the trees 
would be gone. In normal conditions he would be 
well advised to protect his property by using all 
force necessary tostop the uprooting of the plants, 
In defending his property he can under s. 104, I, 
P. O.. cause any harm short of death. He is, there- 
fore, justified in attacking the man uprooting . his 
trees with his gurzu and the fact that he did go does 
not give the person attacked a right of private defence 

of person, i 


Cr. A, against the order of the Additional 
Sessions Judge, Peshawar Division, dated 
September 28, 1939. 


Mr. Abdul. Rab Khan Nishtar, for the 
Appellant. l : 
S. B Raja Singh, Advocate-General, 


for the Orown. 


Mir Ahmad, J.—Abdul Ghafoor Shah. 
was A, S. I: in charge of Thathi Nasrati: 
Police Post in February 1939. At il a.m. on 
February 23, 1939 Awaldin of Shinkai 
Banda went to the post and informed. Abdul: 
Ghafoor Shah that his brother Gulladin was 
being beaten by Gul Badshah and others. 
The A.S. I proceeded to the spot which 
is situated at 600 paces from the post. 
On the way he took Sher Mohamad with: 
him. On arrival there he found Gul: 
Badshah lying wounded. Jangi Badshah,’ 
the son of Gul SBadshah, Sabidan. and 
Dakan Shah were present there. He re~: 
corded the statement-of Gul Badshah, who 
handed to him a dagger and .a guréu 
(a small spade with a long shaft), Jangi 
Badshah gave him the -sheath of tLe. 
dagger. He noticed that some reeds and 


_ tamarisk plaints had been uprooted at the 


spot. The following is the gist of the: 
statement given by Gul Badshah to the 
A. B.I.: The reporter had planted reeds: 
and tamarisk plants on the bank of 4 plot 
of land in his possession in Kharai Algada. 


-On that morning he went to the field and 


Was planting some more reeds when 
Gulladin came there accompanied by 
Aqaldin and Awaldin . his. . brothers. 


Gulladin asked the reporter why -he -had’ 


~ 
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planted’ the reeds and began to uproot the 
plants, The reporter told him not to uproot 
the plants. On this Gulladin produced a 
dagger in a sheath and drew out the dagger 
for attacking him. The reporter had a 
gurzu in his land with which he gave blows 
to Gulladin to avoid being stabbed by 
him. Gulladin, however, finally succeeded 
in giving him one blow in theribs. The 
reporter managed to santch the dagger 
from him. Jangi Badshah the son of the 
reporter was attracted by the alarm. He 
on arrival picked up the sheath of the 
dagger which (Gulladin had thrown. Agal- 
din and Awaldin did not come ner 
the reporter. Sabidan and Dakan Shah 
were passing by and saw what happened. 
The reporter was the uncle of Gulladin and 
there was no previous enmity between tha 
Parties. 

The A. S. J. sent Gul Badshah tu the 
Karak hospital where another statement of 
his was recorded by Lala Naranjan Das, 
Deputy Superintendent, Salt. The facts 
given therein are virtually the same-which 
the deceased gave to the A. S. I, with the 
exception that he did not mention Aqaldin 
and Awaldin as the companions of the 
accused, and he stated that his nephew 
was already in the field and had uprooted 
the plants when he arrived on the scene 
Gul Badshah died on February 28, 1939, 
Guiladin was consequently chailaned and 
committed to the Oourt of Session where he 
was tried under s, 302, I. P. O., ands, 19 
of the Arms Act. The doctor described 
the wounds of Gul Badshah deceased and 
Gulladin accused, Gul Badshah had (1) 
a stab wound on the left side of the body 
in the mid axillary line. The peritoneum 
was injured, (2) An incised cut on the 
back of the left ring finger frcm tip ups 
wards. Injury No.1 was grievous and the 
second injury was simple. On postmortem 
examination, it was found that the stomach 
and the intestines were injured, causing 
peritonitis which resulted in death, Gulla- 
din accused. had 18 contused wounds on 
different parts of his body. Txo of them 
were on the head. He had also. some 
abrasions. All the injuries were simple. 
Abdul Ghafoor Shah A, S. I. proved the 
dying declaration of Gul Badshah and also 
narrated the facts which have already been 
given above when referring to his investis 
gation. As regards the dying declaration 
he was supported by Mir Ahmad Khan 
witness. L. Naranjan Das proved the 
second dying declaration. Jangi Badshah 
\ gave the same version as that given by his 
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father in the first dying declaration. He 
alleged that he and his father were planting 
more reeds when’ Gulladin arrived, uproot 
ed the plants and the fight took place. 
On cross-examination however he said that 
he and his father were proceeding to the 
spot when they saw the accused uprooting 
their plants in the field. This allegation 
was made by the deceased in his second 
dying declaration. 

Sabidan and Dakan Shah both belong to 
Sirajkhel village. They said that they were 
going to Thathi Nasrati where they were 
taking firewood for sale. They saw the 
accused uprooting scme reeds, standing 
in a field. Gul Badshah arrived and pro- 
hibited the accused from doing so. Gul 
Badshah was alone. The accused insisted 
on uprooting them and there was a quarrel, 
Gul Badshah deceased attacked the accused 
with a gurzu and they then began to 
grapple. The witnesses hurried to the spot. 
On arrival there they found the deceased 
wounded and a blood stained dagger lying 
on the-ground. The accused decamped. 
Many people arrived including Jangi Bad- 
shah the son of the deceased. The A.S. I, 
then came and took the dagger, gurzu and 
sheath into his possession. The deceased 
charged the accused with having stabbed 
him. Sher Mohammad the witness about 
whom the A.S. I. had said that he had 
taken him to the spot, was abandoned by 
the prosecution and was questioned by the 
accused. He said that he was in his field 
when he saw Gulladin accused attacked 
by Gul Badshah, Wali Khan, Azmir and 
Saidamir. Wali Khan and Saidamir had 
a club each, Azmir had a hatchet and Gul 
Badshah bad a gurzu in one hand and a 
dagger in the other. First he said that he 
did not see any one attacking the accused. 
Then he stated that Wali Khan seized the 
accused, Azmir struck him with the handle 
of his hatchet, and Saidamir beat him 
with his club. He ‘did not notice Gul 
Badshah giving any blows to the accused. 
He admitted that he was at about 140 paces 
from the spot at the time when the fight 
was going on, that he did not go to the 
epot andsaw the fight from where he was, 
and that there was a mound between the 
scene of the fight and his field about the 
height of a human being. He did not deny 
that he had a civil case with Gul’ Badshah 
and the others mentioned by him as the 
assailants of Gulladin and that Guiladin 
was also arranged “on the same side with 
them, Udham Lal Patwari déposed that 
the land in-dispute was shamilat and was 
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in: cultivating possession of Gul Badshah 
and Suidamir from 1935-36 to 1939. In 
Rabi 1939 the entry about cultivating pos- 
session was that Saidamir, etc., the heirs 
of Shahabudin were in possession. 

The accused denied the charge. He did 
not own that the dagger was his property, 
He said that. Gul Badshah and others 
attacked him so that they should inherit 
his estate. He did not produce any defence. 
The four assessors who assisted at the trial 
were of opinion that the accused had 
stabbed the deceased but thatin doing so 
he acted under grave and sudden pro 
vocation ab he was first strack by the 
deceased with a gurzu. They pointed out 


that the fight was sudden and that the. 


parties had no previous enmity. They held 
him guilty under s. 3014, I.P. O., ands, 19, 
Arms Act. The learned Additional Sessions 
Judge convicted the accused under s. 302, 
I. P. C., and s. 19, Arms Act, He sentenced 
him to -transporiatinn for life under the 
former section and to three years’ rigorous 
impriscnment under the latter, Heordered 
the two sentences to run concurrently, The 
convict has presented an appeal to this 
Oourt, We do not believe that Jangi 
` Badshah saw all what happened, for his 
presence at the time of the fight has not 
been mentioned by Sabidan and Dakan 
Shah, . Sabiden and Dakan Shah were 
admittedly present. They are absolutely 
disinterested. They belong to a different 
village, We have therefore no reason to 
disbelieve their testimony, These witnesses 
have said that the accused first uprooted 
the reeds and plants which the deceased 
had sown in his land, that the deceased 
then attacked the accused with his gureu, 
that then they fought with each other, and 
that on their going to the spot they found 
a blood stained dagger lying on the ground 
and the deceased wounded. The deceased 
tld them that he was stabbed by the 
accused. Their statements should be read 
with the statement of the patwari that the 
` deceased was in possession of the land in 
dispute up to 1939 when a vague entry 
was made in the revenue records that Said- 
amir etc., were in possession, It is clear 
that the accused was not in possession of 
this field. ~ i Ji l 

We may here mention that the story 
given bye Sher Mohammad is absolutely 
false. He was taken by the Assistant 8. I. 
tothe spot and he was not therefore an 
eye-witness. On his own showing he was 
ata distance of 140 paces from the spot 
and there was, a mound between him and 
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the spot which would normally shut out his 
View. Consequently the evidence of this: 
witness has to be ignored. Now the 
deceased had every right to defend his. 
property and to stop the accused from 
uprooting the reeds etc. which he had 
planted in his field. In defending -his pro- 
perty he could under -s. 101, I. P. C., cause 
any harm short of death. He was therefore 
justified in attacking the accused with his 
gureu andthe fact that he did so does not 
help the accused at all. The accused had 
consequently no right of private defence: 
of person and he committed the offence 
of murder when he stabbed the deceased.. 
He could have easily left the spot and run: 
away, and if the deceased had pursued: 
him and attacked him away from the spot 
he could have exercised the right of private 
defence of person at that moment. 

It was argued by the learned Counsel for 
the appellant that the deceased kad no 
ccasion to use a gurzu because he had 
only to run to Police post and get the. 
help of the authorities. He adverted to 
s. 99, I. P.O., which says that there is no 
right of private defence where the person 
cluiming that right has enough time to 
have rec-urse to authorities. We do not. 
agree with the learned Counsel in the view 
of the law he has put forward. Surely if a 
man is uprooting another man’s trees. he: 
would not be going tothe Police Station for 
help because by the time he comes back: 
all the trees would be gone, In normal 
conditions he would be well advised to 
protect his property by using all force 
necessary to stop the uprooting of the 
plants. We think that 5.99, I. P.C., does 
not help the accused in this case. It follows 
that the conviction of the accused under 
s. 302, I, P. O., is correct. The lesser 
penalty having been already awarded we 
cannot do anything more with respect to 
punishment. In view of the thrashing 
received by the accused we would have 
considered the desirability of reducing the 
sentence if it were possible under the law. 
The dagger was admittedly in possession: 
of the accused and he had no license for it. 
The conviction under s.19 of the Arms Act - 
is also maintained. The appeal is dise. 
missed. 


8. l Appeal dismissed. 
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LAHORE HIGH COURT 
Second Appeul No. 667 of 1939 
January 18, 1940 
TEK CHAND, dJ. 

Frem RAMDITTA MAL SANT LAL 
' TAROUGH SANT LAL—PLAINTIFRa— 
ÅPPELLANTS 
VETSUS 
Firm Seth JOT RAM KIDAR NATH 
THROUGH Seth PANA LAL— DEFENDANTS 

RESPONDENTS 

Principal and agent—Sutt for accounts against 
agent—Forum—Cisil Procedure Code (ActV of 
1908), s. 21—Suit for accounts—Objection to jurisdic- 
tion overruled and preliminary decree passed— 
8. 21, tf bar to Appeliate Court reversing such 
decree—Jurisdiciton—Objectton to, allowed—Proper 
order to be passed. . 

The general rule is that a suit 
against a commission agent must be filed at the 
place where the commission agent works, Devi 
Dyal v. Hari Chand (1), relied on. 

Where a contract between the principal and the 
agent was made at Karachi and wasto be perform- 
ed at Karachi and the business done in pursuance 
of this contract was done at Karachi with third 
parties, the proper place where the accounts canbe 
taken is Karachi and the Oourt at principal's place 
of residence has no jurisdiction to entertain a suit 
for accounts between the parties. ; 

A principal brought a suit for accounts against 
his agent. The objection by the agent to the 
jurisdistion of the Court was overruled and a pre- 
liminary decree for rendition of accounts by the 
agent was passed. Agent appealed : 

Held, that asonly the issue of jurisdiction had 
been decided, and as the preliminary decree fol- 
lowed as a matter of course the real trial of the 
suit was to begin and s, 21, Civil P. O., was no bar 
to-the Appellate Oourt reversing the preliminary 
decree passed by the Oourt of first instance, 

Where an objection to the jurisdiction of the Court 
‘is allowed, the order dismissing the suit is not pro- 
per. The proper order in such case is to return the 
plaint to the plaintiff for presentation in the proper 
Oourt. 


S. A. from the decree of the Senior Sub- 
Judge, Lyallpur, dated March 30, 1939. 


Mr. Roop Chand, for the Appellants. 
Mr. Shamair Chand, for the Respondents. 


for accounts 


Judgment —The plaintiff appellant in- 
stituted a suit against the defendant-respon- 
dents for rendition of accounts, in the 
Oourt of the Subordinate Judge, Toba Tek 
Singh, District Lyallpur. The defendants, 
who are a firm of commission agents work: 
ing at Karachi, objected that the Court had 
no jurisdiction to entertain or try the suit 
as the cause of action arose at Karachi, 
where the contract was completed and was 
to ba. performed, The trial -Judge over- 
ruled this objection and .as no other point 
was raised he passed a preliminary decree 
directing the defendants to render accounts 
to the plaintiff. The defendants appealed 
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to the Senior Subordinate Judge who dige 
agreeing with the finding of the trial Judge, 
held that the Oourts in Lyalipur District 
had no jurisdiction to try the suit. He 
accordingly accepted the appeal, set aside 
the decree of the trial Court and dismissed 
the suit with costs. The plaintiff firm has 
come in second appeal and it is contended 
on its behalf that the finding of the learned 
Judge that the Court as Toba Tek Singh 
had no jurisdiction, is erroneous, that the 
preliminary decree passed by the trial Judge 
should not have been reversed as there 
had not been a consequent failure of justice 
(s. 21, Oivil P. C.) and in any case the learn- 
ed Judge should not have dismissed the suit 
but should have returned the plaint for 
presentation in the proper Court. 

After hearing Oounsel I donot find any 
force in the first two contentions, The de- 
fendants were sued as commission agents 
and the general rule is that a suit for ace 
counts against a commission agent must be 
filed at the place where the commission 
agent works Devi Dyal v. Hari Chand (1), 
Moreover, in this case, there ig nothing to 
show that the contract was made at Gojra, 
as is alleged by. the plaintiff. The letter 
(Ex. P-1) which reliance is placed in 
support of this contention, merely contains 
the terms on which the defendants intimated 
their readiness to do business with the 
plaintif. It wasin no sense an offer, which 
was accepted by the plaintiffs at Gojra. 
On the other hand, in pursuance of the 
terms mentioned in the letter-the plaintiff 
made an offer to the defendants which was 
accepted by them at Karachi. The contract 
was therefore made at Karachi, Admitted] y, 
it was to be performed at Karachi. The 
defendan‘s had their place of business at 
Karachi, The Lyallpur Courts, therefore, 
had no jurisdiction and the finding of the 
Senior Subordinate Judge on this point ig 
correct. 

It is no doubt true that under s, 21, Civil 
P. ©., an objection as to the place of suing 
cannot ‘prevailin an appellate or revisional 
Court unless such objection had been 
taken in tle Court of first instance at theo 
earliest possible opportunity and there hag 
been a consequent failure of justice, In 
this case nothing substantial has go far 
been done; only the issue of jurisdiction has: 
been decided, and as the defendants. do not 
deny that they : were commission agents 
and are the accounting party, a preliminary 
decree followed as a matter ofcourse, The 
real trial of the suit’ is to begin now »•» 

(1) 79 PR 1902, l i , ae 
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when’ accounts are to be’ taken. As the 
Contract was to be performed at Karachi 
and the business done in pursuance of this 
contract was done at Karachi with third 
parties, the proper place where the accounts 
can be taken is Karachi. It s, therefore, 
in the interests of justice that the accounts 
be taken at Karachi. It will be highly incon- 
venient for the parties to have the trial 
at Toba Tek Singh, in the Lyallpur 
District. I therefore hold that s. 21, Oivil 
P. ©. is no bar to the Senior Subordinate 
Judge reversing the preliminary decree 
passed by the Court of first instance. in 
the peculiar circumstances of this case. The 
learned Judge, however, was clearly iG 
error in dismissing the suit, and Mr. 
shamair Ohand for the respondents does 
not support this part of his order. The 
proper order in the case was to return 
the plaint to the plaintiff for presentation 
in the proper Court. I accept the appeal, 
get aside the decree of the Senior Sub- 
ordinate Judge and in lieu thereof direct 
that the plaint be returned to the plaintiff 
for presentation in the proper Court. In 
the circumstances, I leave the parties to 
bear their own costs in all Courte, 


8. A ppeal accepted. 


BOMBAY HIGH COURT 
Givil Revision Application No. 241 of 1939 
l ‘October a p 
_ BRAUMONT, C. J. AND Wassoopew, J. 
“ATMARAM VINAYAK KIRTIKAR— 
i - DBPENDANT— APPLIOANT 
VETSusS 
LALJI LAKHAMSI—PLantiFr— 
N A ts. 52, 115—Pri 
imitation Act (IX of ), Arte. 52, — Price 
sf pose ~ sold — Goods supplied and payments 
received from time to time—Suit for balance due— 
Article applicable—Running of time—Cause of action, 
eC aut for baldnce due on account: of goods 
sold and delivered from time to time the evidence 
was of sale and delivery of goods and there was 
no evidence that the buyer ever had any account 
Mibmitted to him, or that he ever agreed to be 
account : : 
bewi, P7 atthe cause of action was for the price 
of goods sold and delivered and not a claim for 
balance due at the-foot of an account and the mere 
fact that the buyer paid moneys on account of 
what was due from time to time, for which he waa 
given credit could not alter the nature of the 
seller's cause of action. The case, therefore, fell 
under Art. 52 and not Art. 115, Lim. Act, 
Held, also that the starting point of time was 
the date: of the delivery of the goods, and although 
the cause of action was one for the -- price of, all 
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the goods delivered, tha Court was bound to check 
items which went to constitute that 
cause of action and to apply Art. 52 to deliveries 
which took place more than three years before the 
filing of the suit. Bonsey v. Wordsworth (1), Dood 
v. Wigly 2 and 31 Ind. Oas. 626 (3) relied on,. 77 
Ind. Oas. 943 (4), followed. gm i 


O. R. App. against the decision of the full 
Court of the Small:Oause Court, Bombay. ” 


Mr. K. 5. Rele, for the Applicant. 
Mr, R. M. Hathi, for the Opposite Party. 


Beaumont, ©. J.—This isa revision 
application from the full Court of the Small 
Cause Ovurt, Bombay, and it raises an ine 
teresting question of limitation. The-facts 
found are that the plaintiff is a grain dealer, 
and between October 1933 and October 
1934, he supplied grain on a number of . 
dates to the defendant. The dates were 
quite irregular, but there were deliveries 
during every month, and the defendant 
paid certain sums on account, the-payments 
being for various amounts, and on irregular 
dates, and in this suit, which was filed on 
October 2, 1937, the plaintiffs sue for the 
balance due. The case was tried by Judge 
Nadkarni, who gave a long judgment holding 
that the bulk of tbe claim was barred by 
limitation. The view he took was that the 
plaintiff had a separate cause-of action in 
respect of each consignment of grain delie 
vered, and that under Art. 52, limitation 
ran from the date of the delivery of éach 
consignment, and therefore the suit was 
barred in respect of deliveries made more 
than three years before the commencement 
of the suit, l M 

In the full Court the first judgment was 
given by Modi, J. He held, on the authority 
of certain English cases, that the plaintiff 
had only one cause of action for the whole 
amount due for the goods sold and de- 
livered, and that time ran from the date of 
delivery of the last consignment. ‘I'he 
learned Ohief Judge, who formed the other 
member of the Court, agreed with Modi, J. 
that the plaintiff had only one cause of 
action, but he felt a difficulty in applying 
Art, 02 under which time runs, not from 
the date of the accrual of the cause of 
action, but from the date of delivery of the 
goods, and he came to the conclusion that 
the plaintiff's claim was really not for the- 
Price of goods sold and delivered but for 
the balance due at the foot of an account, 
and that the case fel! within Art. 115 and 
did not fall within Art, 52. He therefore 
agreed with the conclusion at which his 
learned colleague had arrived. Having read 
those three judgments with care and heard- 
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the case argued, 1 agree in part with the 
reasoning of Modi,J. and in part with the 
reasoning of the learned Uhief Judge, but 
with the conclusion of Nadkarni, J. 

The case 1s one of importance because it 
is a type of case which very frequently 
arises 1n-the Smal! Cause Oourt as the trial 
Judge points out. The plaintiff’s cause of 
action is, in my opinicn, for the price of goods 
soid and delivered, and I can see no ground 
for saying that the claim is not a claim for 
the price of goods sold and delivered, but is 
for the balance due at the foot of an account 
The ,evidence was of sale and delivery of 
goods and there was no evidence that the 
defendant ever had any account submitted 
to him, or that he ever agreed to be bound 
by any account, and the mere fact that he 
paid moneys on account of what was due 
from time to time, for which he was given 
credit cannot alter the nature of the plain- 
tiff’s cause of aciion. But for the difticulty 
of applying Art. 52 1 doubt if it would have 
occurred to the learned Onief Judge to 
suggest that the cause of action was for 
moneys due onan account. But though 1 
think that the cause cf action is for the price 
of goods sold and delivered, I agree with 
Modi, J. in thinking that there is only one 
cause Of action forthe wnole amount due. 
The principie to be applied has been laid 
down in various English cases whica have 
been followed in India. That principle is 
stated very clearly in Bonsey v. Wordsworth 
(1) in these terms (p. 384): 

“e... Where a tradesman has a bill against a 
party. for any amount in which the items are so 
connected together that it appears that the, dealing 
is not intended to terminate-with one contract, but 
to be continuous, so that one item, if not paid, shall 
be united with another, and form ‘one continuous 


demand, the whole together forms but one cause of 
action, and cannot be divided.” 


The principle was explained by Manning 
in his note to Dooa v., Wigley (2) in the 
following terms (p. 114): 

“Where goods are ordered of a tradesman on 
January l, and distinct orders for other goods are 
given on 2nd, 3rd, 4th, 5th, ete., if from the pre- 
vious dealings between the parties, or from general 
usage, or otherwise, it is; to be inferred that it was 
contemplated by the parties, that in the event of 
the dealing continuing, the several items should be 
included in the monthly, quartely, or yearly bills, 
the result of such an arrangement, and the legal 
position of the parties, seems to be this—upon the 
delivery and acceptance of the first parcel ot goods, 
delivered on January |, an entire contract is 
created, and a complete cause of action accrues, 
the tradesman being under no engagement to selj 
other gooas, or to give credit beyond the price of 


` (1) (1856) 18 O B 325, (334); 25L JO P £05; 2 Jur. 
(N.B) 494; 4 W R 566. 
(2) (1849) 7 O B 106, (114), 
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the articles then delivered: when, of a subsequent 
day, other goods are delivered and accepted, a new 
contract arises, not simply a contract to pay for 
the goods then delivered, but a new entire contract 
by which the tradesman waives his existing right 
to payment of the goods delivered on January 1, 
and the purchaser agrees to pay for both parcels 
as upon one entire sale..... After the successive 
waiver and extinguishment of each preceding con- 
tract, the only subsisting contract and cause of 
action ex contractu will be the last,” 

It would 


I think that principle is right. 
be monstrous in a case of this sort if the 
plaintiff were to be at liberty to file inde» 
pendent suits in respect of each consign- 
ment of goods. The principle was accepted 
in India .by Sir Lawrence Jenkins in 
Kedar Nath v. Dinabandhu Saha (3), and.-it 
has been applied also in other cases in 
India, Therefore, I accept the argument 
of Mr, Hathi that his cause of action is a 
single cause of action for the price of all 
the goods delivered down to the date of the 
last delivery. But then we have to sea 
how limitation affects the question. This 
is clearly- not a case in whica any fixed 
period of credit, was allowed which would 
bring the case within Art. 53. In my opi 
nion, the case falls within Art. 52, which pro- 
vides that for the price of goods sold and 
delivered, where no fixed period of credit is 


agreed upon, the period of limitation ig 


three years from the date of the delivery 
of the goods. 

Now, I cannot agree with Modi, sJ. that 
you can read Art. 52 as applying: to the 
date of the delivery of the last consigne 
Ment; on that point | agree with the learned 
Chief Judge. Ihe Oourt may be justitied in 
implying a contract to suit tne facts, but 
the Court cannot alter facts to fita cone 
tract. ‘These goods weré not delivered on 
the date of the last delivery ; they were 
delivered on Various dates during the prec 
ceding year, and one cannot alter that fact, 
nor Can one read Art. 52 a8 if the starting 
point of time was the accrual of the cause 
of action, The startiog point of time is the 
date of the delivery of the goods, and it 
seems to me that, although the cause of 
action 18 cne for the price of all the good 
delivered, the Uourt is bound to check the 
Various items which go to constitute that 
cause of action and to apply Art. 52 to deli» 
veries which tock place more than three 
years before the filing of the syit. That 
was the result at which the learned trial 
Judge arrived, But, it is said, that there is 
a decision of this Court against that view, 
which decision bound the learned Judges 


(3) 42 O 1043; 31 Ind, Oas. 626; A_J_R, 1916, Cal, 580, 
9 OW N 784, - 
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_of the Small Cause Court, though, being a 

“decision of a Single Judge, it does not bind 
this Court. The decision I refer to is Najan 
y. Salemahomed (4). It is a decision of 
Mulla, J. as he then was. The facts of the 
case were by no means similar to the facts 
in the present case, but so far as limitation 
was cuncerned it was a case in principle 
mot unlike the-present. Sir Dinshah Mulla 
dealt with the question in these. terms at 
p. 1003#. He says: 

“Ag regards the question whether the plaintiffs’ 
claim in respect of the items prior to June 7, 
1917 is barred by limitation, I have no doubt that 
-it is not. Both the plaintif and the defendants kept 
only one account of the transactions from the date 
of Ex, A.’ 

Then after quoting the passage from 
Bonsey v. Wordsworth (1), which I have 
already quoted, Sir Dinshah goes on 
(p. 1004*): | 

“It is clear from the passage cited above that if all 
‘the items form but one cause of action, it isidle to 
suggest that a part of it-can be barred by limita- 

‘.tion, and that the rest may not be so barred. In 
fact Counsel for the defendants at a later stage of 
the proceedings, gave up the contention as to 
limitation.’ ` $ i 
`- Now, I am unable to agree with that 
view of Sir Dinshah Mulla. I think that for 
the moment he forgot-the principle with 
‘which no one was more familiar than- he, 
viz., that limitation, in the absence of-ex- 
press enactment, does not destroy the right ;' 
it only bars the remedy, No doubt,~you 

. cannot have a cause of action which is good 
‘in part, and bad in part. ‘But it seems to me 
that you may have, and'frequently do have, 
for example in claims for mesne profits, a 

cause of- action which is enforceable in 

‘part, and unenforceable in part. -Here there 
is One cause of action for ‘the price of all 
the goods delivered. It is a perfectly good 
cause of action, and if the plaintiff nad ree 
ceived the price forthe whole amount, he 
could have kept it, and if he had gota lien 

to secure the price, he could retain that 
lien, but he caanot bring a suit to enforce 


the cause of action relating to goods deli- - 


vered more than three years before the 
filing of the suit. That seems to me to be 
ethe plain effect of Art. 52. 
Therefore, as I have said, I agree with the 
‘ecnclusion at which the learned trial Judge 
arrived, thougno for different reasons, 
tnink the plaintiffs’ claim is barred in res- 
-pect of all gocds delivered more than three 
years before the filing of the suit. Tne ap- 
plication will be allowed with costs both 
here and in the full Court, Tne plaintiffs to 
(4) 24 Bom. LR 998; 77 Ind. Oas. 943; A IR 1923 
Bom. 118. ` - 
‘Pages of 24 Bom. L. R.—[Ed.] 
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refund to the defendants the excess over 
Rs, 514-6 paid by the defendant into Court, 
Wassoodew, J.—I agree. 


D. Application allowed. 





CALCUTTA HIGH COURT 
Civil Rule No, 1025 of 1938 
August 10, 1939 
B. K. MUKHBEJBA AND ROXBURGH, JJ, 
JNAN KUMAR DAS—Patitionge 
; versus 
RAM KUMAR DAS AND otuErss— 

OpposiTgz PARTY ar 
Succession Act (XXXIX of 1925), ss. 301, 300— 
“ High Court,” in ss. 300 and 301, meaning- of— 
Application under s. 301 for removal of executor— 
It should be - presented to department exercising 

original testamentary jurisdiction. | 
The expression ‘High Court’ as used in ss. 300 and 
301, Succession Act, means’ the High Court, as a 
whole, and the litigant has got to approach the 
particular department of the Oourt which deals with 
the matter in dispute. Where an applicationis made. 
for removal of executor under s, 301, the dispute re- 
lates to a matter of testamentary succession of- an 
original nature and the application, should be pre- 
seated to that department which exercises origi- 
nal testamentary jurisdiction, Inthe goods of Mohen- 
dra Narain Roy (1) and 5 Ind. Oas. 1003 (2), referred 
$0. oe a. 7 


"0, Rule ‘issued from the order of the 


District Judge, 
tember 18, 1937. l 
“Mr. Chandra Sekhar Sen, for the Peti» 
tioner. = on 2a 

Messrs. Narendra Kr, Das and Durgesh 


Chittagong, dated Sep- 


B. K, Mukherjea; J.—This isan applica» 
tion for removing or discharging an execu. 
tor appointed under the will of one Magan 
Chandra Das, an inhabitant of Rangunia in 
the District of Chittagong. Tne application 
is made by one of the sons of the deceased 
testator, who is also a beneticiary under the 
will, under s. 301, Succession Act, and it 
seeks to remove the executor who is opposite 


-party No. l in the case on various allega- 


tions of misconduct, waste and personal 
disability to carry on the work of adminis- 
tration. A preliminary point was taken on 


-behalf of the opposite party, raising the 


question as to wether the application could 


‘be dealt with by this Bench, or it should 


be. presented to the Judge in the original 
side wao is- exercising jurisdiction in 
-matter of testamentary and intestate suce 
cession. Section 301, Succession Act, provides 
that the High Court may, on application 


1940 . 


made to it, suspend, remove or discharge 
any private executor or administrator, The 
expression “High Court” has not been de» 
fined in the Act, but itis clear that the 
words have the same meaning in this sece 
tion ag they have in s. 300 of the Act. 
In In the goods of Mohendra Narain Roy 
(1) it was held by Bale, J. that the “High 
Oourt” in s. 8/, Prohate and Administration 
Act (which’ corresponds to the present s, 
800, Succession Act) was not intended 
merely to be limited tothe High Court in 
its appellate jurisdiction but also included 
the Hing .Qourt exercising original jurisdic- 
tion. It was pointed out by the learned 
Judge that if the definition of the expression 
given in the General Clauses Act, as the 
highest Oourt of Appeal, meant, only the 
High Oourt in its appellate jurisdiction, 
serious Ccnsequences might ensue and it 
would be difficult also to see how a Oourt 
of Appeal could exercise concurrent jurise. 
diction with a District Judge in issuing Proe 
‘bate and Letters cf Administration. This 
decision was followed by Fletcher, J. in 
Nagendrabala Debi v. Kashi Pati (2). 
‘These cases are not direct authorities on 
the question which has arisen in the pres 
Sent case and they only go to show that 
the original side of this Court can exercise 


jurisdiction’ under s. 300, the expression; 


High Court being not confined to the ape 
pellate side alone. It seems to me that the 
expression High Court as used in-ss, 300 
and 301, Succession Act, means the High 
Court as-a whole, and. the litigant has got 
to approach the particular department of 
the Oourt which deals with the matter in 
dispute. As the dispute in the present case 
relates toa matter-of testamentary succes: 
sion of an original nature the application, 
in my opinion, should be presented to that 
department which exercises original testa- 
mentary jurisdiction. So far as this Oourt 
is concerned, thereis a definite allotment of 
work in this respect and all matters relat- 
ing to testamentary and intestate succession 
are dealt with by a particular Judge in the 
original side. There is of course no specific 
tule laying down the procedure to be fol- 
lowed when applications are made in rese 
pect of wills probated in the mufussil 
Courts, but in the absence of definite rules, 
the ordinary procedure that obtains in the 
original side regarding applications of this 
description, may I think, be followed. The 
result is that the rule is discharged and the 
application 1s returned to the Advocate for 


dy 50 W N37. 
i ala7 O 224; 5 Ind, Oas, 1003 : 
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- debtor, under 


- before, the Court the process had b 
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being presented tothe proper Court. No 
order as to costs. 


Roxburgh, J.—I agree. 
S. Rule discharged. 


RANGOON HIGH COURT - 
Criminal Revision No. 381-B of 1939 
October 17, 1939 
MosELY, J, 

MAUNG HIW E—APPLIOANT 
veTSus 
BA THANT AND ANOTHEB-—RRSPONDENTA 

Penal Code (Act XLV of 1860), 48 79, 342— Warp- 
rant for arrest of judgment-debtor ezecuted— 
Judgment-debtor released by Court under s, 135 
Civil Procedure Oode (Act V of 1903)—Procege- 
server returning warrant to batliff without endorso- 
ment— Bailiff returning same for endorsement— 
Process-server tnstead of endorsing, rée-arresting 
judgment-debtor—Second arrest held tllegal—Procegy- 
std held protected asang a. 79. 

process-server, was charged by Ha jud z 

der s. 342 and s. 342 read with so iit 

I. P. U. with causing wrongful confinement to P 
A warrant for H's arrest was issued and the beailif 
endorsed it for service to the process-server, H Wap 
arressted but was released by the Judge under 
8. 135, Oivil P. O. The process-server had returned the 
warrant the same day to the bailiff without any endorse- 
ment on it, andthe bailiff believing that it was 
executed merely returned the warrant to the procesg- 
server for want of his report, as he had made no 
report of execution. On this the process-gerver 
instead of endorsing execution on the warrant, re? 
arrested H next day: 

Held, that the second arrest was illegal. When 
the judgment-debtor was arrested and brought 
eon execut- 
arrest had,been carried 

have been carried ou; 


ed, that is to say the 
out, though it may not 
in accordance with law. There was also another 
reason why the second arrest was unlawful, 
The bailiff had power to delegate the execu. 
tion of the warrant to the process-server and did 
60 inthe first instance, ‘But on the second occasion 
the bailiff did not delegate hig authority to arrest 
to the process-server, but merely returned the war- 
rant to him for endorsement. In the circum- 
stances the endorsement for which the Process 
was returned must have been the endorsement of 
execution, and could not be endorsement of none 
execution. In any case it was only returned for 
endorsement and not for further execution, In 
these circumstances the re-arrest was unlawful 

Held, further that the offence was not a serious 
one, for, it did not appear that the proceas-servero 
was actuated by malice. It was possible that he 
made a genuine mistake of fact and thought that the 
process was being returned to him for re-excution 
and was thus protected under s. 793, IP. U. 


5 Or. R. a khan of the E of the 
essions Judge, Myaungmya, d 
10, 1939. Rag akan 
Mr, B. C. Paul, for the Applicant. 
Mr. E. Maung (1), for the Respondents, 
Judgment.—This is an application in 
revision against the discharge of Mg. Ba 
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Than, a processeserver, and Mg. Khe Yu, a 
decree-holder, who were charged by- the 
applicant Mg. Htwe a judgment-debtor, 
under 8. 342 and s. 342 read with s, 114, 
I, P. O, with causing wrongful confinement 
to Mg. Htwe. A warrant for Mg. Htwes 
arrest was issued at the instance of Mg. 
Kte Yu and the bailiff endorsed it for 
service tothe procese-server Mg. Ba Than. 
Me. Htwe was arrested but was released 
by the Additional Township Judge under 
a. 135, Civil P.-O., on: the ground that he 
was on his way back from attending Oourt 
at ‘ihe time. As-a matter of fact 1t appears 
that-that- was mistaken-io that Mg. Htwe, 
though he had ‘attended Oourt, was not 
‘yéturning, from Court to his home but was 
going in another direction: vide Ardeshirj 
v. -Kalyan Das). The process-server 
had reburnéd the ‘warrant ‘the same day to 
the bailiff without any endorsement on, it, 
and the bailiff Mg. Nyein (P. W. No. 3) -in 
@vidence -said that he merely “returned the 
warrant tothe’ process-server for’ want of 
hia -report, .as-he had made no report of 
ution. 
ae date 19 days afterwards the ‘bailiff 
‘presumably was under the: impression that 
it had been executed “(though the ‘bailiff 
‘speaks :to the contrary effect), when the 
‘process:server returned the warrant to him; 
On this “the process-server, instead ‘of 
endorsing : execution. on the warrant, re- 
arrested Mg, Htwenextday.. > z. . > 

. The trying : Magistrate - discharged the 
accused on the ground that there was no 
rule against executing the, warrant, twice 
while it was still.'in force.. The learned 
Sessions: Judge, to whom - also: an-applica- 
tion: was made ‘for revision, agreed with 
this. and said, thatthe fret arrest had only 
been an abortive one, and .that-as the 
warrant had-not been endorsed by the 
process-server Or the bailiff it was” still 
current until the date on which it had to 
be returned, This is a possible view no 
doubt, but I-do not think it is the proper 
view, ` There is, curiously enough, no 
e authority on the subject. , Order XXI, r. 24 
gays that the process shall be delivered to 
the proper officer to be -executed, - and 
r. 25 says that the officer entrusted with the 
execution of the process shall endorse on 
it the day on and the manner in which it 
was executed, or if-not executed, the reason 
why it was not executed, and shall returno 
the process with such endorsenent to the 
Court. It appears to me that when the 
judgment+debtor was arrested and brought 

(1)-32 A: 3; 3°lud, Oas.'46; 6 A LJ 912. 
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As .the warrant was returnable - 


l wi d 
before. the Court the process had be y- 
executed, that is to say the arrest- he 
been carried out, though it may ¿ea 
have been ċarried out in accordance witz: 
law. Doo 
Be that as it may, there is another; 
reason why the second arrest was unlawful. `, 
The bailiff had power to delegate the exe- ` 
cution of the warrant to the process-server, : 
vide Dharam'Chand Lal v, Queen-Empress 
(2) and Sheo Progash Tewari v. Bhoop 
Narain Prosad (3) and did soin the first ; 
instance, But on the second occasion the ` 
bailiff did not delegate his authority to 
arrest to the process-server, but merely re 
turned the warrant to him for endorsement. - 
As I have said in the circumsiances of the 
‘case’the endorsement for which ‘the process 
was returned must have been the endorses 
ment. of execution, and could not baat that 
date endorsement of non-execution, though 
the bailiff tried to make that-out.-In any 
case - ib: was only returned-for end>rsement 
and not for further execution. In these. 
circumstances the re-arrest was unlawful, 
I do not propose however in revision" to 
order a retrial, The offence was’ not a... 
serious one, for, it does not appear. that 
the process-server was actuated by malice. 


“It is possible that he made a genuine mis- 
take of fact (5.79, Ir. 0O.) and thought 


that the ‘process was being returned to him 
tor Te execution. ‘This application in revi- 


~ 


sion will therefore be dismissed.- pn 
Be _.. Application dismissed. . 


(2)'22 © 596, : se 
(3) 32 O 750; 6 > j 
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CALCUTTA HIGH COURT - 
Civil Rule No. 1316 of 1939 
November 22, 1939 
Nasim ALI AND NARSING Rao, JJ. 
Kumar JAGADISH OHANDRa SINHA~— 
/ PETITIONER = ji 
VETSUS 
ISHAN KUMARI DEBI anp orages— 
DEFENDANTS —OPPOBITE. PARTY 7 

Bengal Tenancy Act (VIII of 1885), 3, 88—Ap. 
plicability to putni -tenure—Jurisdiction of Civil 
Court under 2,88—Apportionment of rent of putni 
tenure amongst co-sharer putnidars ts governed by 
ss. 6 and ll, Bengal Putni Regulations. _ 
The last clause of s. 6, Ben. - Putni Regulations, 
definitely laya down that the rent reserved by ‘tha, 
putni lease cannot ‘be apportioned without-tha 
special sanction of the semindar, If s. 88, cl, (2), 
Ben. Ten, Act be made applicable to putni tenures, 
it would affect the last portion of -s.-t of. the Putai 
Regulations, Therefore,. under 8.'88;-cl. (2)-’thé Givil 


- 
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art has nô power to order distribution or 8p- 
_onmént of the rent of a putni tenure. Besides 
6 of the Putni Taluq Regula- 
lun,. under s, 1l ofthe Regulation the semindar 
has an indefeasible right to hold a putni tenure 
answerable in the state in which he created it for 
ae rent ofthe tenure, The distribution of the rent’ 
putni taluqg amongst the various co-sharer- 
holders would be plainly. repugnant tothis provi- 
sion of the regulation unless made with the gemin- 
de's sanotion. Sreenath Chunder v. Mahesh Chander 
(1), distinguished. 


O. R issued from the order of the Sub- 
Judge, Jessore, dated Angust 3, 1939. 


a provisions of 8. 


Messrs, Gopendra Nath Das, Biraj Mohan. 


Roy and Ramendra Mohan Chatterjee, for the 
Petitioner: 


Mr, Nagendra Nath Dutt for the Opposite 
Party. 


Nasim All, J.—The point for determi- 
nation in this case is whether the Civil 
Court has power under s, 83, cl. (2), Ben. 
Ten. Act, to -apportion the rent of a putni 
tenure. amount: the co-sharer putnidars 
accordind to their share. “The Courts below 
have come.to the conclusion that.s..88,, cl..(2) 
applies to puini tenures, Section 88, ol. (2) 
is in these terms:. 

“The Oivil Court, may, on an application made on 
that behalf by the tenant within six months from 
the’ date:of notice to tle; landlord hereinafter pro- 
vided; “by an order in writing direct such division 
of the tenancy or distribution. of rent as.it considers 
fair and equitable or annul or modify the ‚division or 
distribution made by’ the landlord, if considered 
unfair and inequitable.” 


"Then follow certain provisions which are 
not material for the purpose of the present 
case... Section 195, cl..(¢), Ben. Ten,- Act, 89 
far as i is -material. for oe .  parpose of the 
present ‚case -runs as follows: ‘Nothing in 
this Act ‘ehall affect any” enactment relating 
to.putni tenures, in so far as it relates to those 
tenures.” The question therefore arises as 
to whether s; 88, cl, (2), Ben. Ten. 
Act, affects any provigion contained in the 
Putni Regulations.’ Section 6 of the Putni 
Regulations provides: 

te‘:lt shall be competent to the zamindar or other 
superior tv refuse the registry of any transfer, until 
the-fee above stipulated be paid and until sub- 
stantial security tothe amount specified be tendered 
and accepted. 

Provided however that if the security tendered by 
any purchaser or transferee, should not be approved 
by the samindar, and the party tendering it shall 
be dissatisiied with such rejection .be shall 


be competent to appeal therefrom by. petition or. 


common motion in the Civil Court óf the district, 
which authority, if satisfied of the sufficiency of the 
Becurity tendered, shall ,issue an injunction on the 
eamindar to accept it,and give effect to the transfer 
without delay. lt is hereby provided that the rules 
of this and of the preceding section shall not be 
held © to apply to transfers of any fractional 


1ks8—39 & 40 
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portion of a putni taluk, nor toany. alienation other 
than of the' entire: interest, for no apportionment or 
the zamindar’s reserved rent can be allowed to stand 
good, unless made under his special sanction.” 


The last clause of this section definitely 

lays down that the rent reserved by the 
putni lease cannot be apportioned without 
the special sanction of the. zamindar, If 
8. 88, cl, (2) be made applicable to putni 
tenures, it would affect the last portion of 
s. 6 of the Putni Regulations. I am there: 
fore of Opinion, that under s. 88, cl. (2) the 
Civil. Court has no power to order distribu- 
tion or apportionment of the rent of a putni 
tenure,, 
Subordinate Judge has also observed that 
the Putni.. Regulations do not apply to the 
tenure in question as it is not a putni within. 
the meaning of that. Regulation. The putné 
leases was not before the lower Appellate 
Court. The learned Advocate for the zamin- 
dar petitioner however. produced before us 
the original putni kabuliyat. It is clear from 
the terms of that kabuliyat that the tenure 
created by it isa putni as contemplated by 
Regn. VILI of 1419. The Courts below were, 
therefore wrong in allowing the co-sharer 
putnidar’s application for apportionment 
of the putni, rent. The result, therefore is 
that this Rule is made absolate, the orders 
of the Oourts below are set aside and the 
application of the opposite party putnidas' 
for distribution of the putni rent under 
s. 8 of the Putni Regulations is dismisssd, 
There will -be no order wi costs in this 
Rule. . 
Narsing Rau, J.—I agree. Besides the 
provisions’ of s..6-of the Putni Taluq:Regue 
lation, there is another relevant provision 
in 8. 11 of the Regulation which, after 
declaring that a putni talug, when sold for 
arrears of rent due on account of it, passes 
free of all incumbrances that may have 
accrued upon it by act of the defaulting 
proprietor, goes on to state: 

“No transfer by sale, gift or otherwise, no mort- 


gage or other limited assignment shall be permitted 
to bar the indefeasible right of the zamindar to hold 


_the tenure of his craation answerable in the state 


in, which he created it, for the rent, which is in fact 
‘his reser ved property in the tenure, except the transfer 


„Or assignment should have been made with a condition 


to that effect, under express authority obtained from 


such. “samindar.’ : 


: Taere is thusa clear declaration in this 


provision: that the zamindar has °an indes 


feaslvle: Tight to hold.a putni tenure answers 
able in | tne ‘state in whico he created it for 
the rent of the tenure. The distribution of 


the,rent of a putni taluq amongst the vari- 


ous co-sharereholders .would be plainiy re- 
pugnant to this provision of the regulation 


In the case before us the learned. 


G 


- question of the propriety or legality 
' proceedings or integral-pdrt thereof to 
. consideration matter 
_ of such proceedings, 


side, 
F B 


. Visionel powers are only 


| pearing on the face of 


< circumspection and care, 
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unless made with the zamindar’s sanction. 
The effect of such a distribution is to appore 
tion the liability for the rent amongst the 
various co-sharer tenants, .so that the tenure 
in the integral state in which it was created 
would no longer be answerable for its entire 
rent, It has been contended on the other 
side that the decision in Sreenath Chunder 
v. Mahesh Chander (1) which is a decision 
of the year 1878 when-the Putni Talug 
Regulation was in force but not the Ben. 
Ten; Act, shows that the rent of a putni 
tenure was even then regarded as divisible 


and therefore it is argued, the apportion- 


ment of the rent under s. 88, cl. (2), Ben. 
Ten, Act cannot be said to affect the 
regulation. '`. An examination of the decision 
in question shows however that that case 
related to the apportionment, as between 
the'co-sharer zamindars, of the right to 
receive the putni rent,’ and not to an ape 
portionment, as between the:co-sharer putni- 
dars of the liability ‘to pay the putni rent, 


It is only the latter type of apportionment 


that is in question in the present case and 
that is repugnant to the declaration in 
ss. 6 and 11 of the Regulation. The decision 
is therefore of no assistance to the other 


< ~ Rule made abg T 
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To SIND JUDICIAL COMMIS- 


, ; SIONER'S COURT. B Ani a 
- Oriminal Kevision rr caion No. 154 of 
: ee | : 
July 18, 1939 A 


Logo, J. O. AND O'SULLIVAN, J. 
EMPEROR—PROSEOUTOR 


versus 
. JUMO MACHHI AND otgaprs— 


; OPPONENTS 
Criminal Procedure Code (Act.V of 1898); s. 439 


. —Revisional powers under—Scope of—Inte 
_ at interlocutory stage of crimina f rference 


l proceedings, : 
, ~ High Court's re- 
ly exercisable to rectify ` any 
rs = ‘Mistake ap- 
penari: ; 6 record of any proceed- 
ing inany inferior Court, While it is Kot desirabl 
to crystalise or restrict the revisional powers of a 
High Oourt, these powers are to be exercised with 
: and are - discretion 
The High Court is restricted to what appears pte 
the record of the procéedings in the in: 


i GC ferior Co 
and it would appear improper in considering the 


of any such 


Under s. 439, Criminal P, O,, 
illegality, irregularity, 


| take into 
entirely extraneous to the record 


The Judicial ‘Oommission 


z er's Oourt ; 
fere ab an interlocutory stage rt does not inter- 


of a criminal proceeding 
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save where exceptional circtimstancé’ called for t)“ 
exercise of its revisional jurisdiction, for example, wh. 
it was apparent on the faceof the record that there was \, 
no ground at . all for the-institution of criminal 
proceedings or for the continuation of such “pros. 
ceedings already instituted. s 


Or. R, App.'to quash certain proceedings: 
‘Mr. Partabrat D. Punwani, Advocate- 
General, for the Crown, i ih 


Lobo, J. C.—On January 20, 1939, pro- 
ceedings under s, 110, Criminal-P. O., were 
initiated by the District Magistrate- of - 
Nawabshah against Haji Ghulam Nabi son 
of Muhammad [brahim Denraj, opponent 
No. 2,a zamindar of the Kandiaro ‘taluka; 
by an order under s. 112, Oriminal P. Ou 
which after stating that the District Magise 
trate had received applications from no less 
than thirty-nine individuals residing in the 
Kandiaro taluka whose names were set 
out, proceeded to state that the applicas 
tions were to-the effect that Haji Ghulam 
Nabi was `> 

“a high handed and notorious bad character, a 


receiver of stolen property, a receiver of bhung, a . 
harbourer of thieves and a terror to the publio," 

Haji Gnoulam Nabi was required to show 
cause why he should not execute a bond in. 
the sum of Rs. 5,000 with sureties-for keepe, 
ing good behaviour for a period of two: 
years. Haji Ghulam Nabi was present. at. 
the time this order was -made and stated ;. 
“This is all due to hostility and the factions. 
of party politics.” ‘On the same day the 
learned District Magistrate made an interim 
order under s. 117, cl. (3), Oriminal P. O. 
This order-reads thus : i 

“I have already recorded much evidence about the 
character of Ghulam Nabi Dehraj, on Govt. order, 
and I suspect that he has, thinking that no further 
proceedings would þe taken against him, begun. to 
harass the poor. people of his locality and persons of 
the party opposed to him. I consider it necessary 
that he should furnish interim security of, the 
eame amount as that shown in the order under 
s 112, Criminal P, O. I understand that he can pro- 
duce this security immediately.” Kiki 


The matter before usis an application: 
filed by the learned Advocate-General under 
instructions from the Govt, of Sind and dated 


May 31, 1939; for quashing the proceedings 


referred to above.. From the record of the 
case before us, it would appear that no 
progress whatever has been made In these 
proceedings initiated as far back as January 
20,1939, -The diary shows that on Febru- 
‘ary 8, 1939, apparently the first date of hear- 
ing, Haji Ghulam Nabi applied for adjourn- 
ment under s. 526, cl. (o), Oriminal P. Ow 
and the matter was adjourned to March ‘l. 
On-March 1; the matter was again adjourned 
to April 11, as the transfer application made 
‘by Haji Ghulam Nabi to the vudicial Oom- 
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has given rise to.this appeal 
wards. - . < ; 
_ The'plaintiff’s contention. was that he 
and his uncle Dhaneshar Pande were joint 
tenants of this holding, that Mst, Maharaji 
succeeded only to a life-interest under 
8. 24, Ten. Act, that as a person jointly 
cultivating the holding along with his 
uncle, Dhaneshar Pande, he, the plaintiff, 
.was a sharer in the cultivation of the 
holding at the time of Dhaneshar Pande's 
death, that Rambujh Dube being a mere 
infant in arms at the time of Dhaneshar 
Pande’s death could not, and did not, share 
inthe cultivation of the holding with 
Dhaneshar Pande, and was thus no heir 
of. Dhaneshar Pande, that therefore the 
plaintiff was entitled to sueceed to the 
jee of Dhaneshar Pande in the oc- 
capancy holding in qnestion on the death 
of Mst, Maharaji and that the entire pro- 
ceedings taken under s 123 of the Act and 
the compromise arrived at were collusive 
and illegal and could not affect his rights, 
It wasfurther contended by him that the 
division of the holding under s. 37 bete 
ween him and Mst. Maharaji, brought about 
at the latter's instance, only’ altered the 
mode of enjoyment of the holding and 
could not affect his rights. These conten- 
tions of the-plaintiff have been accepted 
by the lower Appellate Oourt. Having 
heard learned Counsel forthe defendante 
‘appellants, we have come tothe conclusion 
that the view taken by the lower Appellate 
Oourtis perfectly correct. . 

To begin with; itis difficult to see what 
possible locus standi could Kambujh Dube 
-and his mother, Mst. Surajpati, have had 
‘for filing a suit under s. 123, Ten.. Act. 
“It seems to us to be quite clear that those 
“proceedings were entirely collusive. The 
‘lower Appellate Court has further found 
that Rambujh Dube was barely two or three 
years old at the time of Dhanéshar Pande's 
death in 1929. His age given in the 
: plaint, which was filed in 1931, is five years, 
„It isobvious therefore that Rambujh Dube 
could not have shared in the cultivation 
of the holding and is not entitled to inherit 
the tenancy. The plaintiff, Mangai Pande 
is ‘in our opinion, clearly entitled, by reason 
of the fact that he shared in’ the cultivation 
“of the holding ab the time of Dhaneshar 
Pande’s death, to succeed to Dhaneshar 
Pande's interest on Mst. Maharaji’s death. 
We also agree with the view of the lower 
Appellaté Court’ that’ the dixision of. the 
-holding . under s, 37 .cannot affect the 
“plaintifi's right of- succession. The- lower 


shortly: after- 


In re KAPA MORRANNA (MADR.) 
; Appellate Court has referred to the case in 


311 


Behari v. Muthra (1). That decision 
fully supports the view taken by the lower 
Appellate Court and we agree with it. The 
apnpeslis without force, Accordingly we 


-dismiss ib with costs. 


D. - Appeal dismissed. 
(1) (1932) A L J 1024; 143 Ind. Oas. 42. AI R 1933 
rk nae R 13 A 407 Rev; 16 R D 595; Ind. Rul, (1937) 
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MADRAS HIGH COURT 
Referred Trial No. 36 


l “and ě ' 
Criminal Appeals Nos. 127 and 197 of 1939 
. April 17, 1939 

: Buen AND Stopart, JJ. 

` Inre KAPA MORRANNA AND aNTHER 
l — ACOUSED —PETITIONBRS 

Criminal Procedure Code (Act V of 1898), 8. 162— 
Statements made in Police custody and admissible 
icy Maal Evidence Act (I of 1872), if shut out by 
a, 162. 

The statements made by accused persons while in 
the custody of the Police and apparently admissible 


-under s. 27, Evi. Act, are not shut out by s. 162 


Oriminal P.’O. 112. Ind. Cas. 632 (3) and 137 Ind. 
Oas. 9 (3), followed 180 Ind, Cas. 1 (1), explained and 
distinguished. i 


R. T. and Or. As. referred by the Sessions 
Oourt, Kurnool Division, dated February 15, 
1939. © 


Mr. P. Basi Reddi, for the Accused, 
The Public Prosecutor, for the Crown. 


Stodart, J.—The two accused in this 
case have beenconvicted of the murder of 
Boya Baligadu. Accused No. | has been 
sentenced to death and accused No. 2 has 
been sentenced to transportation for life. 
The accused file separate petitions of appeal. 
In the referred trial, the question for deci- 
sion is whether the sentence of death 
passed upon accused No. 1 should, if his 
appeal fails, be confirmed. Taere is no doubt, 
on the night of October 25, 1938, the decease- 
ed was murdered while he lay asleep in the 
pial ofa temple near his house. The cause 
of death was four great wounds in the neck 
which mus: have been caused by a heavy cut- 
ting weapon, The Inspector of Police arrived 
at the village at 5-30 Pr. M,on the 26th, 
Suspicion was directed towards accused 
No. 1 and search was made for him but 
he was not found till the 28th. On the 
88th he was taken into custody and he 
madea statement to the Inospector in the 


‘presence of respectable persons which was 


reduced to writing. “ He then went with the 


Inspector and the panchayatdars to his 
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maternal uncle's house where he lives. 
"From a loft in this house, he took and 
handed -over to the Inspector a billhook 
“which. had blood stains on it. That house 
-was immediately searched and ina box.in 
. oné of. the rooms, two blood-stained articles 
-were found, viz. "a -banian and an- upper 
‘cloth: : These:three articles -were examined 
by the Chemical Examiner and the Impe- 
Trial Serologist and were found to be 
-stained with human: -bloed. It was conclusive 
ly proved that accused No, 1 was carrying 
on an intrigue with the ‘younger daughter 
of the deceased and that the deceased had 
very strongly objected to such conduct. 
‘It was .also satisfactorily proved that 
accused No. 2 a washerman, was afford- 
ing accused No, 1 opportunities and 
facilities to . carry on ‘this intrigue ‘and 
‘that the deceased was equally- angry with 
. him for that’ reason.. The evidence‘on this 
‘point hes not béen ‘challenged on appeal, 
"P. W. No. 10, the uncle of accused No. 1, 
«deposed that on the night of the crime, 
Accused No. J went to sleep on the pial 
outside his house‘and.in the. early morning 
‘he; found that the accused had shifted his 
Pcsition and was sleeping’ outside -the 
house. He also deposed that accused 
“No, 1 absconded ‘in the morning ‘when 
the crime was discovered. P. W. No. 7, 
who is the concubine of accused No, 72, 
says that on the night of the crime at 
midnight, accused No.1 came to the house 
- Where she and accused No. 2 weresleep- 
ing and woke up accused No. 2 and too 
him away for some purpose. 


Thus, there is'evidence that accused 
No. 1 had a motive to murder the deceased, 
that accused No. 1 was abroad on the night 
-of the crime and that two days after the 
crime, accused No, 1 knew the hiding place 
of a weapon of the kind which must have 

been used to commit the crime and which 

was proved to be stained with human 
blood ; also that a banian belonging to the 
.accused—see the evidence of P, W. No. 10 
‘—was stained with human blood and was 
found in the house where accused No. 1 
e‘lived. In addition to that evidence, the 
statement made. to the Inspector in the 
presence: of several respectable persons-has 
sbeen put in evidence against the accused 
under s. 27, Evi, Act. That statement 
certainly complies with the provisions of 
B. 27. It wasa statement which led to the 
discovery of the weapon with, which the 
crime was committed.’ .The accused said : | 

“The billhook with which I murdered the deceased 

“has been kept by mé-in the houge in which I am li ving 
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on 8.stone slab projection from the wall which is on 
the northern side of the strong room. If you follow 
‘me, I shall pick it up and produce it?” ~ ~ 
In the record of this statement, ‘Ex. K 
which was made atthe time and which. sis 
‘signed by three.of. the panehayatdars, the 
opening words of the «accused are, “the 
yatakodavali which:I used in this case,” 
but obviously the accused would not use 
‘an expression like tbat. The Inspector 
-6ay8 that what the accused -actually did 
Bay was, “I shall show the.. billhcok 
with which I murdered the deceased. and 
which I have kept in Bandarlapalli in,my 
house.” The expression “used: in this 
case” is clearly a paraphrase of. -these 
“words. It is argued by the learned Counsel 
that the. statements made by accused 
Persons while in the custodyiof the Police 
and apparently admissible under s. 27, 
Evi. Act, are shut out by s. 182, Criminal 
P. O. Learned Oouneel relies -on a “Very 
recent casa decided by the Judicial Cóm- 


mittee of the Privy Council on January 20 


last, namely Appeal No, .81 of 1938, Pakala 
Narayanaswami v. Emperor.(1‘. That was 
a case relating not to a statement made 
under s. 27, Evi. Act, but to a statement 
made by'an accused :person before he was 
taken into custody and the Judicial.:Com- 
mittee has held that under s. 162, Criminal 
P. O., it could not be put -in evidence, 
There are however certain observations in 
the judgment of the Judicial Oonimittee 
relating to s. 27, Evi.. Act and to the 
question now raised by the learned Counsel, 
‘whether statements admissible under s. 27 
are barred by s. 162, ‘Criminal P. O, But 
‘there is no ruling on the point. What the 
Privy -Council says in this judgment is: 
“The words of s, 162, are in their Lordships’ view, 


‘plainly wide enough to exclude any confession made 


toa Police Officer in course of investigation whether: 
a discovery is made or not.. They may therefore pro 
tanto repeal the provisions of the.section which would: 
otherwise apply. If they do not, presumably, it-would 
be on the ground that s. 27, Evi. Act, is a ‘special 
law’ within the meaning of s.1 (2), Oriminal ‘P/O, 


aand that s. 162 isnot a specific provision to‘ ‘the 


‘contrary, 
this topic.” 


It has been the opinion of several learned, 


Their Lordships express no opinion oR- 


a udges of this Court that the provisions of 


i. 27 have not been repealed by s. 162, 
‘Oriminal P. O. : see the’ casein Thimmappa 


(1) 180 Ind. Oas. 1; A.I R1939 P 0:47; 1939 
134; (1939) M W N 185; 40 Or. LJ 364; .11,R P 
1939 O W N 282; 20 PL T 285;49L W 349: 4 
N 473; (1939) A L J398; 41 Bom, L R-'428; 4l, 
BR 449; (1939) L MILJ 756. 


ous 
3 ow 
P.L'R; 


= 


1940: 


to the girl to enquire from her*whether she 
agreed to the-marriage, One-Mistri Abdul 
Karim, on the other hand, vaguley deposed 
that there were two witnesses‘é6f the nikah. 
He did not:give their names, ‘Nwo:witnesses, 
‘Mohammad ‘Ramzan and Mohammad Din 
were produced who alleged’that-they were 
the witnesses: of the nikah. They were 
again laconic, because they stopped at that, 
and did mot :give-any detail as to what 
was done by ‘them. Mohammad Ramzan 
admitted that he was the neighbour of'the 
plaintiff; Mohammad Din did not deny.that 
the plaintif was working with-him for the 
last 8 or-9 years, on os | 
_ -The trial Judge held that the girl was of 
age when she was married. He was of:the 
view that the ‘marriage had: been proved. 
He, therefore, granted a ‘decree:as prayed 
for -against all the:defendants. An appeal 
was.preferred to the District ‘Court. It was 
admitted by both the parties before the 
Jearned Additional Judge that the girl was 
of age-when the marriage was held, The 
Judge maintained.the decree for restitution 
of conjugal rights.’ But the did-notthink 
it necéssary ito issue an injunction-to the 
parents of the girl. !He,-therefore, accepted 
the appeal ‘to this extent, that he-set aside 
the portion of the order relating to injunc- 
tion. Mst. Ghulam Kubra has come upon 
further appeal to this “Court ‘against the 
decree: granting restitution of conjugal 
rights. Mohammad Shafi has also come up 
on appeal with a request that ithe order 
issuing injunction’should be restored, This 
judgment will cover both the-cases. 

“ According to Muhammadan‘Layw, iit is ab- 
solutely necessary that the man or someone 


on his behalf and the woman or someone. 


on her behalf should agree to the:marriage 
atone meeting, and the agreement should 
be witnessed by two adult witnesses. -As 
women are in -pardah in this part of the 
country it is customary to send a relation 
of the woman to‘her inside the. house acs 
companied :by two witnesses. The relation 
asks the girl within the hearing :of the 
‘witnesses whether she authorizes him to 
agree to the:marriage on her behalf for :the 
dower money offered by the husband, .He 
explains to her the detail of the dower 
‘proposed. When the girl says “yes” or 
‘signifies ther consent*byrsome other method, 
‘the three persons come out. The future shus- 
“band and those three persons are then placed 
Hbefore the Mullah, The Mullah asks the 
“boy whether he offers to marry the girl on 
payment of the specified -dower. He says 
“yes”. “Then ‘therelation, who had, gone 
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inside, tells the Mullah'that he is thé agent 
of the .girl. _The-Mullah asks him whether 
he agrees to the -marriage on payment of 
the specified dower. The relation says 
“yes”, The witnesses are present there £0 
that if the. Mullah has -any-doubt he should 
question them as to whether the relation 
is a duly authorized agent of the girl. 
Directly ‘both -sides have said “yes” the 
Mullah reads‘the scriptures and the marriage 
is complete. | | 

IT -hdve been at. pains. to describe the 
method which is usually adopted in this 
part of the-country-for-effecting a marriage 
in' ‘order to ‘show:that the vague allegation 
that there were two witnesses of the nikah 
has no value and.that it should be proved 
that the whole procedure -has been gone 
through: in‘particular when the man wh> 
read’ the nikah is positive ‘that'no one was 
sent :to ‘the girl ‘to. enquire from her whee 
ther -she was a willing party. It is on the 
record ‘that the’ girl» was 17 years of age 
‘when ‘her marriage was solemnised. It 
appears that-the parties did not.know then 
that according to Muhammadan Law a girl 
becomes major for the purposes of marriage 
‘when -she ‘reaches the ‘age of puberty ; 
which is presumed ‘to be the age of 15 
years. .I think they were under the ime 
pression ‘that: she:could not be major upto 
18 years of age, as isthe general law, and 
I guess -that.the girl was, ‘therefore, given 
away -by:the grandfather and not personally 
consulted. For when a girl is minor it is 
‘permissible in Muhammadan Law that her 
father or grandfather or ‘other paternal 
relations should give her away. The 
marriage is valid and is called anikah all 
the same. l 

It is interesting in this -connexion to 
point out that such nikah also requires two 
-adult witnesses. The witnesses produced in 
this case have only said that they were the 
witnesses of the nikah. Who knows whe- 
ther they were not the witnesses of the 
igiving away of the girl by the grandfather. 
For the reasons given above [hold that no 
valid marriage has taken place in this case, 
and that the plaintif has, therefore, no 
right to ste for restitution of conjugal 
rights. The appeal of Mst. Ghulam Kubra 
‘is ‘aceepted .and the suit of Mohammad 
Shafi is dismissed with costs thrqughout. 
The :appeal of Muhammad ‘Shafi is dis- 
‘missed. ‘No costs in this :appeal as ‘the 
contesting defendants-respondents :did not 
‘appear. 


B. Suit'dismissed. 
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ALLAHABAD HIGH COURT 
Second Appeal No. 368 of 1937 
'  . November 27,1939. 
4 _ BENNET AND Verma, JJ. > 
Musammat MAHARAJI KUAR AND OTRERS 
—DEFENDANTS —Å PPELLANTS 


versus 


‘ MANGAI PANDE—PLAINTIPF 
AND ANOTHER—DEFENDANT— 
RESPONDENTS l 
. Agra Tenancy Act (III of 1926), ss. 24,37, 123— 
Heldon facts that D's daughter and daughter's son 
had no locus standi to institute proceedings under 
s. 193 and that M. . was entitled to succeed to D's 
rd aie he shared im cultivation at. time of D's 
öthi 3 2 eke Py wc Y 
* + Upon the death of D's father the occupancy tenancy 
‘ devolved upon D‘and D's nephew M, Upon D's death 
his fenaney devolved’ upon’ his widow under s. 24, 
Agra Tem. ‘Act: ‘At D's death M shared in the culti- 
vation. Proceedings under s. 34 were instituted by 
the widow against M and she obtained a division of the 
holding. . Subsequently proceedings under s..123 were 
‘started by the widow's daughter-.and. daughter's son 
-who had not shared inthe cultivation at the time of 
D's death. , In these proceedings: the parties entered 
into compromise which provided that the daughter's 
son was to be recorded as occupancy tenant along 
withthe widow. M instituted a suit impugning the 
compromise: . : Ta o 
- Held, (i) that the-daughter and daughter's son had 
w saeua standi ,to institute proceedings under 
8. T ; ; 
. (ii) that since the’ daughter’s son had no share in 
‘the cultivation and M had it, atthe time of D's-death, 
M and not the-daughter’s son was entitled to succeed 
to D’s interest on his widow's death; 


' (iii) that the division of the holding under 8. 87 


did not affect 'M’s right of succession, 
42 (1), relied on. : `` 


| 8. A. fřom the decision of the Additional 
Civil Judge, Benares, dated -October 20, 
‘1936. Ka K a 
Mr, K. L. Misra, for the Appellants, 
Mr. S. N.‘Seth, for the Respondente. 
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Verma, J.—This is an appeal by. the 
defendante, The suit was for a declaration 
that a compromise entered into on March 28, 
1933,. In a suit under s. 123, Agra Ten, Act, 
in the Court of the Assistant Oollector in 
charge of the sub division, filed by Rame 
-bujh-Dube and Mst. Surajpati against Mst. 
‘Maharaji, would not be binding on the 
‘plaintiff and would | not affect his rights on 
the death of Mst. Maharaji, defendant No: 1 
because Kambujh Dube and Mst. Surajpati 
Kunwgr, defendants Nos. 3 and. 4,. are 
persons who ‘have no right or interest in the 
tenancy in question. The Court of first 
instance dismissed the suit, but on appeal 
by the plaintiff, Mangai Pande, the suit has 
ben decreed by the lower Appellate 
Court, . The" following pedigree shows the 
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relationship of the principal parties : 


asta LAH PANDE 


Dhaneshar:Pande 
= Mst. Maharaji, 
defendant No. 1 


D as | 
‘Bhagwan Pande 
~ Mangai Pande, | 
plaintiff. | : 
Mat. Surajpati, defendant No, 4 


Rambujh Dube, 
- defendant No. 3. 


The landhclder, Syed Mehdi Hagan, has 
been impleaded as defendant No. 2. Bhag- 
wan Pande seems to have died during the 
lifetime ofhis father. Ramghulam Pande 
had acquired occupancy rights in the 
holding in question. He and his descen- 
dants were obviously members ofa joint 
Hindu. family. On bis death the occupancy 
rights devolved on. his son, Dhaneshar 
Pande, end grandson, Mangai Pande.” It 
isnot alleged that these two, uncle and 
nephew, were not members of a joint Hindu 
family: Dhaneshar Pande died in 1929 
and his interest in the holding devolved on 
his widow, Mst. Maharaji, under s, 24; 
Ten. Act. Thus.Mst, Maharaji and Mangai 
Pande became joint holders of tke occu 
pancy tenancy in question. Some ‘time 
later Mst. Maharaji seems to have enter- 
tained the idea of taking steps to pass 
on the interest,: which she had inherited 
for her. life from her. husband, to “her 
daughter and her daughter's son. In 
furtherance of this scheme she took pro» 
ceedings -in the Revenue Court against. 
Mangai Pande under s. 37, Ten. Act, for a 
division of the holding and obtained a 
decree to that effect. Subsequently, asuit 
was filed in the Revenue Oourt' > by Rame 
bujh -Dube, ‘a minor under,.the- guardian- 
ship of his mother, and by his mother, 
Mst.. Surajpati, under s. 123, Ten. Act, 
Mst. Maharaji and the landholder, Sayed 
Mehdi Hasan, were impleaded as defen- 
dants to that suit. It is in this suit that 
the compromise which is impugned by the 
plaintiff, Mangai Pande, was arrived. at. 
It was agreed . between Rambujh Dube 
and Msi. Surajpati Kunwar, on one side, 
and Mst. Maharaji and Sayed Mehdi Hasan, 
on the other, that the minor, Rambujh 
Dube, was to be recorded as an occupancy 
tenant along with Maharaji Kunwar in 
respect of those plots which were being 
cultivated by her in consequence of the 
decree for division ofthe holding passed 
in the suit under s, 37. This compromise 
, on March 28, 1984, 
‘and the plaintiff filed the suit whick 
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missioner of Sind had not been disposed of, 
On April 11, the diary states that the Judi- 
cial Commissioner has rejected the transfer 
application, and the hearing is adjourned 
to April 22.“ On April 22, again there 
was an adjournment as the diary states that 
the learned District Magistrate is under 
orders of transfer and the Pleader for 
Haji Ghulam Nabi stated that no useful 
purpose would be served by the learned 
Magistrate proceeding with the matter as 
Haji Ghulam Nabi would claim a de novo 
hearing from the new District Magistrate. 
The matter was adjourned to May 31, 1939, 
and on that date the present revision appli- 
cation was filed by Govt. and admitted to 
hearing, and the record and proceedings in 
the case were sent for. 
This application appears to be filed under 
misapprehension as to the nature and scope 


of the revisional powers of the High Court: 
ap: 


under the © Oriminal P. ©. The 
plication is governed by the provisions of 


ss. 435 and 439, Criminal P. O. These. 


sections are to be read together—the latter 
being subject to the former. Section 435, 
Criminal P. O., empowers the High Oourt, 
Sessions Judge or District. Magistrate, and 


in certain cases a Sub-Divisional Magistrate,- 


to call for and examine the record of any 
proceeding before any 


ity or propriety of any finding, sentence or 


order recirded or passed, and as to the. 


regularity of any proceedings of such infe- 
rior Criminal Covrt. Section 439, Oriminal 
P. C., specifies the revisional powers of the 
High Court in dealing with any proceeding 
the record: of: -which has been called for 
under s. 455, Criminal P. O., or has been re- 
ported for orders under s. 438, Oriminal 
P. O. or which otherwise has come to its 
knowledge. In this particular case, the 
‘record of the proceeding before the District 
Magistrate of Nawabshah was sent for 
under s. 435, Oriminal P. O. It is plain 
that under s. 439, a High Court’s revisional 
powers are Only exercisable to rectify any 
illegality, irregularity, impropriety or mis- 
take appearing on the face of the record of 
any proceeding in any inferior Court. Inci- 
dentally judicial authority has repeatedly 
laid it down that while it is not desirable 
to crystallise or restrict the revisional 
powers of a High Court, these powers are to 
‘be exercised with circumspection and care, 
“and are discretionary. 

So far as this Court is concerned, it has 
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inferior Oriminal 
Court within- the- local limits of its: or. his. 
jurisdicticn for the purpose of satisfying: 
itself or himself ‘as to the correctness, legal- 


passage suggests 
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consistently refused to interfere at an. inter- 
Iceutory stage of.a criminal proceeding save 
“where exceptional circumstances called for 
the exercise of its revisicnal jurisdiction, 
for example, when it was apparent on the 


: face of the record that there was no ground 


at all for the institution of criminal pro- 
ceedings or for the continuation of such 
proceedings already instituted. In the pre- 
Sent case we find nothing whatsoever in 
the record of the proceedings before the. 
District Magistrate calling for the exercise 
of our revisional powers. The orders under 
as. 112 and 117, Oriminal P. C.. appear on 
the face of them to be proper orders, and 
based.on the facts on record. The entire 
material on which this revision application 
is founded is said to be contained in cer- 
tain correspondence between Govt, and 
certain officers of. Govt. including the 
District Magistrate, Nawabshah. | We 
would not under any circumstances . be 
entitled to consider such material. We are 
restricted.to what appears on the record of 
tbe proceedings in the District „Magistrate's 
Couri andit. would appear . improper in 
considering the question of the propriety or 
legality of any. such proceedings or integral 
part thereof .to.. take into consideration 
matter entiraly extraneous to the record of 
such proceedings. The actual order under 
s.117,.Criminal P.. C., dated January 20, 


“1939, by. the -District Magistrate, Nawab=- 
shah,.quoted ‘above, was nor typed or insert- 


ed inthe. paper book before this Court, 
and presumably, therefore this order is not 
sought :to.be attacked by reason of anything 
appearing therein. The attack is on grounds 
which, as . stated. before, are to be found in 
material extraneous to the record of the 
proceedings.... . .-.. ; 
. There is a, passage in this order under 
s.117, al. (3), Oriminal P. O., that the 
suspect's conduct was probably due to the 
fact that he thought that “mo further pro- 
ceedings would be taken against him.” This 
that there had already 
been proceedings of some kind against the 
suspect. It is one of the learned Advocates. 
General's contentions that the order of the 
District Magistrate was bad because less 
than two months before the present pro- 
ceedings were initiated, the District Magis» 


‘trate had informed Govt. that it was unde- 


sirable for him to initiate proceedings 
under Chap. VIL against Haji Ghulam Nabi 
because if he did sq the District Magistrate 
would seem to be intervening in local poli- 
tics. The learned Advocate-General refer- 
red to cases where the Higa ‘Courts had Bet 
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procedure of valid marriage stated—Girl,, - when bes, 
comes. major for purposes of marriage—Who can: 
give away miner girl in marriage—Nikah of minor. 
girl also requires two adult witnesses. F 7 

According . to-Muhammadan. Law, it is absolutely - 

- necessary that,.the man. or, someone. on. his behalf 

and the woman or someone on her behalf should.. 

agree to the marriage: at one meeting, and the, 
agreement’ should: be: wWitnessediby- two. adulo wits: 

nesses. As: Women:are in pardah in N-W 
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aside proceedings under Chap, VIII initiate 
ed by Magistrates against persons who had 
very recently before ‘thé initiation of such- 
proceedings been released from prison after: 
having served a term of imprisonment, 
Without going outside the record before us ` 
we will assume: from the passage quoted 
above that there had been previous pro» 


ceedings against the applicant.. In our opi» 
nion, however, there is no analogy between 
the cases referred:to by the learned Advo- 
' cate-General and the case before us. la the 
order ander s, 117, cl. (3), Oriminal: P. O., 
~ the learned District Magistrate states that, 
he suspects that Haji Ghulam Nabi has 
begun to harass the: poor people of. his- 
locality and: persons of the. party. opposed. 
to him: because of the impression that “no 
further proceedings will be taken againat 
him.” It. will: appear therefore that the: 
learned District Magistrate had before him 
prima facie information justifying pro- 
ceedings against Haji Ghulam: Nabi under 


Obap, VII for conduct immediately precede- 


ing the date on which the learned District 
- Magistrate-made the orders under ss. 112 
and 11/‘(3), Criminal P. U. On the rocord 
before us there is a large number of petis. 
tions and applications to .the learned Diss 
trict Magistrate on the basis-on which the. 
order under s. 112, Oriminal P, O., has. 
been issued by him and the. learned’ Adyo- 
cate-General, though he-states that all these 
petitions: and applications are: by persons- 
_ who Had filed similar petitions and applica- 
tions long’ before January 20, 1939, is not 
prepared. to state that the petitions and 
applications on-the record do not relate. to 
the conduct of Haji Ghulam Nabi immedie 
ately’ prior to the date when tne learned: 
District Magistrate felt himself justified: in 
initiating: proceedings: under Ohap. VIH 
against Haji Ghulam Nabi. On these 
grounds we reject this- revision application. 
Bi - Application rejected, 





e PESHAWAR JUDICIAL COMMIS- 
_ SIONER'S COURT 
Oivil Appeal No, 157/59 of 1939 
December 8, 1939 


: ‘Mrr-Apmap, J. 


Mat. GHULAM-KUBRA BIBI—DRFENDANT 


Pa —APPELLANT’ 
` versus A 
MOHAMMAD SHAF1 ‘MOHAMMAD DIN 
_ PLAINTIFF AND OTHERS—DprFENDANTS 
7", RESPONDENTS: _ ; 
Muhammadan . Law—Marriage—Eessentials: and 


age. of 15-years; 
missible in Muhammadan. Law that her father or 


Province it is customary- to send, 8 relation. of » the. 
woman to her inside the house accompanied by two 
witnesses. The relation aska-the girl within the: 
hearing: of: the witnesses whether: .she.authorizea him: 
to, agree-to the: marriage on her behalf for the; 
dower money offered by,thé husband. He explains: 
to. her, the detail of the dower proposed. When the.. 
girl says “yes ™ or signifies her consent by: some. 
other ‘method; the: three persons: come. out, + The: 
future; hugband;-end: those- three persons, sre theit- 
placed: before .the.Mullah, The.Mullah asks:the:hoy; 
whether he offers to marry the girl'on payment’. ‘of 
the. specified dower. He-says'' “yes.” Then. the- 
relation, who had” gone ‘inside; tells the Mullahithat. 
he isthe agent, of; the. girl, The Mullah- asks-- him: 
whether he agrees.to -the marriage on- payment- of: 
the specified dower. . The relation says “yes,” The’ 
witnesses are present there so that if the Mulldh 
has any-doubt-he should question them as ‘to-whe- 
ther: the relation is: a duly, authorized: agent:of the, 
girl. Directly. both sides have. said “yes” the 
Mullah reads the scriptures and the marriage. ig 


complete. Thús while proving marriage the- vague 


allegation that there were- two witnesses. of” tlie 


-nikah has no value and it should be, proved that 


the: whole: procedure; has; been gone. through. 
According. to Muhammadan Law a girl becomes 
major for the purposes of marriage when she reacheg 
the: age -of puberty, which- is presumed: to: be: the’ 
When: a. girl is minor: itis- per-. 


grandfather or other. paternal relations should. give 
her away. The marriage: is valid and iscalled a- 


nikak: All the same such: nikah also requires. two 


adult witnesses. : 


C: A, from,.an order and the decree. ofthe 
Additional’ Judge, Peshawar,. dated:Septem- 
ber 4, 1939, a. ‘ets 

Mr. L. Wazir Chand, for thel Appellant..”" 

Messrs.. M.Abdul Latif Khan and Arbab 
Taj-Mohammad:Khan, tor the Respondent 
(Mohammad Shafi). at 


Judgment —Mobammad Shafi sued Mét. 
Ghulam. Kubra tor: restituticn of conjugal 
rights. He also impleaded. her parents.and 
asked that. an, injunction should be. issued 
against them: to, restrain them from. inter 
fering, in -his,.-marital. relations with his 
wife. The defence taken by Mst. Ghulam 
Kubra was; that.she was never married to 
Mohammad Shafi. There was also,a question 
whether the woman was of age at the 
time when she was married. Evidence: was 
led by: either side. The Mullah appeared 
and: he said that-he read the nikah - at- the 
instance of tne grandfather of. the girl. He 
categorically denied that any one was sent 


S. 4 
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sudan (2), Broomfield, J.-suggested that the. 
fact that the accused had a right of way 
over the, passage Might constitute a suffi- 
cient right- of user within s. 4 (a), but. the 
point. did not. arise. for decision in that 
case. It wag there held. that no presump: 
tion arose under s.. 7. of the. Aci, so that 
the. observations of Broomfield, J, were 
dicta only. - In the present. casé, the point. 
does, ariss:for decision;. and; in my opinioD,. 
the. decision of. this Court in. Emperor V.. 
Gulam, Hussein. Rawji (1), really covers this. 
case. As I, have, said, we there held that 
having,the-use of premises meant having 
a legal right to use, aad I think. that: 
means. a- legal right to use for the. pur- 
pose: in controversy. The fact that the 
accused had a right: to use the passage- 
for: a purpose which.did.not cover the user. 
to wnich he was putting the, premises seems 
to.me to, be.irrelevant. Of course it, might. 
be. held on the facis of a. particular. case that 
the-accused. had an.implied-right to. use the 
passage: for purposes more.extensive than a 
mere right-of-way. Ifthe. passage led.only 
to. the accused’s..room, and there. was evi- 
dence that he. was using it for general. pure 
poses, for example,.if he had a chair or a 
table in the passage, or if? it were shown. 
that. the landlord or, his agent*knew that 
the accused. was using the passage for gene*~ 
ral purposes, or for a. particular purpose. 
which. might cover.gambling;then the Court 
might hold that.. the; accused. was a: person, 


ta WA 


the landlord or.his agent knew the.purposes. 
for which the passage. was. being used, or 
that, the accused:had any right.to. use. it ex- 
cept as,a-mesns.of passage,. In my opinion. 
therefore. there: is, no eVidence.in this case 
that the accused.had.a right.to the use. of 
the passagé. within the meaning of 5,4 (a); 
Gambling Act,.and therefore his conviction 
under that sub-section cannot stand. 

With regard. to the.conviction under s. 5, 
Lthink again.that the case is. covered by 
the. previous. decision of this Oourt . in. 
Emperor v. Gulam: Hussein Rawji (1). 
Under....s. % certain presumptions arise: 
when: two. things are. proved. It must be. 
proved first that. there was a house,, room 
or place, entered under s. 6: and secondly 
that an instrument of.. gaming was. found. 
in such a house,, room or place on. the. 
occasion of the raid under.s. 6 or upon: 
the person of any one-found therein. When 
those two. facts.are proved,.then. two pre- 
* (2) 41. Bom. L.R: 1114; 186 Ind, Oas,242;A IR 1940 
Bom, 18; 41 Or. L J 273; 12 R B 338, kh 
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‘sumptions arise. The first is that the 
“house, room or'place is used as a common 
‘gaming house, and the second is that the 
persons found therein were there for the 
purposes of gaming. Now a common gaming 


' house is defined in s. 3 as including @ house, 


room or place in which any instruments of 
gaming are kept or used for-the profit or 
gain of the person owning, occupying, using 


' or keeping such house, room or place. | 


think the expression “using or keeping” in 


s. 3 means having a right to use or keep as 


in s. 4 (a) and if the accused was not ea 
person having a right to use this passage, 
then it would, be-irrelevant‘to prove -that he 
was making a profit out ofthe gaming car- 
ried on there. To bring the case within the 
definition, it would be necessary to show 
that:profit wasto be made. for the person 
owning, keeping or using the passage, that 
is, presumably, the landlord, and there is 
no evidence -here that the landlord knew 
anything about the: user of’ the passage. 
Therefore, as we pointed out in the previ- 
ous case,. if.the burden rested upon the 
Crown. to prove that this. passage was a 
common gaming house, they would fail. But 
they have not got to prove that fact; be- 
‘cause having proved the facts necessary to 
raise the: presumption-under s. 7 they need 


- not prove-anything-further, and it becomes 


necessary for the accused to prove-that the 
passage .was.not.a common gaming house, 
He. might have done, that by calling the 
landlord or the-landiord’s agent.who would 
‘probably have said'that. he had no know- 
ledge whatever of the user to which the 
passage: was, being: put. But the accused 
has:given: no such evidence, and. therefore 
‘we think his conviction under s. 5 is justi- 
fied. But the. learned Magistrate did not 
pass any,separate sentence-under s. 5. He 
imposed a sentence of a fine. of. Rs. 600 
under, ss: 4 (a)-and 5 generally, andhe 
stated expressly that no separate sentence 
under.s, 5 was. passed, so that the whole 
sentence was under s, 4 (a). Herein the 
learned Magistrate was no doubt wrong. 
He ought.to have imposed a sentence under, 
each section: ‘but as he has not imposed a 
sentence under s. 3, we. cannot impose one 
ourselves, for:tnat would be.enhancing the 
sentence. We might, asthe learned Govt, 
Pleader suggests, issue a notice,to show 
cause why the sentence should not be 
enhanced; but as we pointed out in the 
earlier case, Emperor: v. Gulam Hussein 
Rawji (i), the accused probably failed to 
give the necessary evidence to take the 
case out of s. 5 because he did not ape 
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` preciate the law. It seems to us therefore 
that this is not a case in which we 
ought to give notice of enhancement. The 
result is that we set aside the convic- 
tion and sentence under s. 4 (a) and up- 
hold the conviction under s, 5. The fine, 
if paid, must be refunded.. 


Sen, J.—I agree. 


7 Order accordingly. 


= MADRAS HIGH COURT 
Appeal No, 202 of 1938 
July 19, 1939 
| WADSWORTH, J. | 
OHELIKANI KONDAYYARAO AND OTHERS 
Oo, —APPELLANTS ih 


_- Versus l 

VUPPALAPATI NAGANNA AND OTSBR3— 
, RgsPONDENTS 

Madras Estates Land Act (I of 1908), ss. 3 (2) 


5 
Ga in home-farm land, within village admitted‘to 


be “ estate "—Land becomes ryoti— Suit, for rent in. 


respect of such land falls under 3. 717 and is cogniz- 
able only by Revenue Court. 

If the land-holder of a home-farm land situated 
within a mukhasa village which is admitted to be 


ram with such permanence as to preclude the pro- 
bability of its ever again coming into his personal 


enjoyment, then that ‘land, whatever’ it was in the: 


past, is no longer the home-farm land ofthe land- 


holder. ) 
the name of kambattam land would not restore it to 
the privileges which it has ceased to enjoy. Even 


in the absence of any express “intention'to convert: 
land, which -was‘once home-farm land, under s. 181. 


into ryott land,. land which has ceased to be in fact 


home-farm land of the land holder cannot betreéated - 


in law as retaining a character which it” has lost. 
If the land is no longer the private land of the 
land-holder, then by the. definition of “ ryoti.land " 
it will automatically be treated as ryoti . land to 
which all the incidents of ryoti tenure will apply. 
One if these incidents is that a sult for rent in 
respect of that land -will fall under 8. 77 ofthe Act 
and will be cognizable only by the Revenue 
Gourt. 


A. against an order of the Sub-Judge, 
Masulipatam, dated October 11, 1937. 


Mr. V. Rangachari, for the Appellants, 
Messrs. K. Kameswara Rao and B,S. 
Ramachandrudu, for the Respondents. 


Judgment.,—This appeal arises out of an 
order returning a plaint for presentation in 
a Revenue Court. The land in respect of 
which this suit for rent°arose is admittedly 
situated within a mukhasa village which 
according to the trial Gourt’s judgment was 
admitted to be an “estate” falling under 


OHBLIKANE KONDAYYABAO v, VUPPALAPATI NaGANNA (MADR\) 
“a, (2) (d) of 5.3, Mad, Estates Land Act. 


77, 181—Permanent alienation of kudiwarem’ 


The -mere fact that it continues to go by. 


18810 


It is common ground that the land in ques- ' 
tion was formerly the kambattam land of 
the plaintiffs and that it was demised tothe ` 
defendant in 1920 under Ex.A which ‘is ’ 
described as a “permanent khat relating to -~ 
the sale of kudtvaram right for Rs. 33,492". 
This instrument recites that the lands | 


-demised form part of the plaintiff's private ` 
“kambattam land in which they have a per- 


manent kudiwaram right as well as melwa- 
ram right and that the plaintiffs have sold 
to the defendant all the rights possessed by 


` them in the lands’ excepting the melwaram 


right thereto, the consideration being the. 
payment of a substantial cash premium and 
future payments of rents at rates specified. 
The trial Court applied the provisions of 
the Amiending Act (XVIII of 1936) and held 
that the suit related to land which was 
ryott land within the terms of the Act and 
that therefore the suit to recover arrears of 
rent in respect of'that land fell under s. 77, ° 
Mad, Estates Land: Act, and it could only - 
be entertained by a Revenue Oourt. : 

It seems to me ‘unnecessary to go into the 
question whether Act XVIII of 1936 which ~ 
had not been ` passed when the suit. was’ 


an “ estate’ falling under cl. (2) id) of 6.8, Mad.: instituted governs the forum in which the 


Estates Land Act alienates his right in the-kudiwa-. 


-Buit should’be decided, for l'am of opinion 
that the suit wasab initio filéd in the wrong 
Court even under the statute in force at 
the time when the litigation started. Under 

the Mad. Estates Land Act as amended — 
upto 19384, ‘“‘ryott land” means cultivable: 
land in ‘an’ estate other than“ private land’ 
and “private land” means the domain or 
home-farm land of a landholder ‘by what- 
ever designation known. The argument of 
the appellants is that because this land was 
admittedly at one time the home-farm land: 
and is desigoated as kambattam, it retains’ 
for all time its character as home farm land 
regardless of the use to which it is put and 
of the tenure upon which it is granted, 
provided there is no “explicit conversion of 
that land into ryoti land. It seems to me 
that this contention runs quite contrary to 
the scheme of the Mad. Estates Land Act. 
The Act contemplates lands of various cate- 
gories. There is poramboke land not suitable 
for assignment and there is “old waste” with 
neither of which we are here concerned. 
Oultivated land is for all practical purposes 
divided into ryoti land in which the ryot 
has an occupancy right and in which the 
conditions of his tenure are governed by 
the Act and home-farm land which the land- 

holder retains: in his own occaption for his* 
private use though he may- for convenience 
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application against that election. Under 
s. 35-0, U. P. District Boards Act of 
192°, the Local Govt. appointed Mr. 
Hamilton to decide the matter. The point 
taken. is that Mr. Hamilton. was a persona 
designata and not a Oivil Court under 
the Civil Oourts Act, and as he was not a 
Civil Court no appeal lies to the High 
Court. On the other hand, it is argued 
that Mr, Hamilton was a District Judge 
and that an appeal will lie from his decree 
because he was actually a District Judge. 
The wording of the s. 350, sub-s. (1) is as 
follows: 

“When the question is raised by a petition 
preferred to the Local Govt. by an elector entitled 
to vote in any of the circles of a board, or by 
any member of the board, whether the chairman 
of a board has been duly elected or nominated 
under the provisions of s. 35 or s, 35-B, the Local 
Govt. shall, without considering the „merits of 
the question raised, refer it for decision to & 
judicial officer not below the rank of a District 


Judge.” 
-It is clear from the words used that any 
judicial officer might be appointed by the 
Local Govt. provided such an officer is 
not below the rank of District Judge, for 
example the Local Govt. might appoint a 
Judge of the High Court, ora Judge of 
the Federal Court or a District Judge of 
another Province, It is clear that in the 
case of such appointments there would be 
no question of an appeal to the High Court 
-on the ground that the decree was the 
decree of a District Judge because the 
officer concerned would not be a District 
Judge, We consider that the argument 
ig quite wrong that because a particular 
person appointed by the Local Govt. to 
decide a special matter under the provisions 
of a Special Act happens to hold at the 
time of his appointment a particular office 
Buch as the office of District Judge that 
he carries that office with him in his 
appointment. Moreover, the Oivil Courts 
Act, to which learned Counsel refers for 
the right of appeal, in s. 20 has defined Civil 
Courts and in the first clause in s.3 is “the 
Court of the District Judge.” 

_ Now an appeal lies not from the District 
Judge but from the Court of the District 
Judge. It is essential to distinguish the 
particular officer who is presiding in the 
Court from the Court itself. . Perhaps the 
distinction will be clearer in the case of a 
Sessions Judge who does not constitute a 
Sessions Conrt under the present Oriminal 
P. O,, unless he is sitting with assessors 
and itis still more clear in the case ofa 
‘trial by jury where the Court is made up 
‘ of the Judge and the jury combined. ` As 


SARDAR SINGH V, OHHOTEY LAL (ALL.) 


‘to 
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civil cases are never tried in India by the 
help of a jury, the matter perhaps is nt 69 
clear as it is in England and in countries 
where a Oivil Court sometimes consists of a 
Judge -and a jury combined. We are quite 
certain that the present case is one iu 
which Mr. Hamilton was merely a persona 
designata selected by Govt and he was 
not acting in his capacity as District Judge. 
It may -also. be noted that he was not the 
District Judge of Moradabad where the 
dispute arose but he was the District Judge 
of Shaharanpur. 
= There is ample authority for this view. 
In Gulam Nizamuddin v. Akhtar Husain 
Khan (1) a Bench of this Court of which 
one of us was a member held that no 
revision lay from the order of Mr. Ardagh, 
District Judge of Agra, sitting as an election 
tribunal under s. 18 of the same District 
Boards Act, 1922. In that case the provision 
in s. 18 is not so clear as the present 
provision. In s. 18 <1) it is stated : 

“An election petition shall be heard by the Dis- 
trict Judge within whose jurisdiction the consti- 
tuency concerned is situated (unless some other 


person or tribunal has been appointed by rule in 
this behalf).” 


In that case it was only inference fron 
the portion of the section in brackets that 
the conclusion was reached that the Dise 
trict Judge was sitting as a persona desige 
naia. In the present case there is much 
more reason for this decision because the 


‘Local Govt. has to appoint some one in 


every case under s. 35-0.. Another ruling 
which reference has been made is 
Abdul Rahman v. Abdul Rahman (2). It 
was there held that there was no right of 
appeal against the order of a Commissioner 
on an election petition presented to 


-him under the provisions of the U. P 


Municipalities Act, 1916. That Act had 
similar provisions and the basis of the 
decision was the same. For these reasons 
we consider that no appeal lies to this 
Court and we dismiss this appeal from order 
with costs. 


D. Appeal dismissed. 

(1) (1933) A L J 971; 147 Ind. Oas. 148; AI R 1938 
All. 164: 55 A 1008, 193: A L R 114; 6 RA 403. 

(2) 47 A 513; 87 Ind, Oas. 51; AIR 1925 AN. 360; 
23 AL J 385(F B). 
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‘BOMBAY HIGH ‘COURT 
-Criminal Appéal No, 318 of 1939 
-~ > November 2, 1939 
Beaumont, ©. J, ANL SEN, JJ. 
IBRAHIM HAJI ABDUL RAHIMAN 
—Acousep No, 1—APPRLLANT 


versus ` 
EMPEROR—OPProsıTE Party 


Bombay Prevention of ‘Gambling Act (IV of 1887), 
found in | 


ss. 4 (a), 3,'5,.7—Instruments of gaming 
passage—Accused having right to use it as means of 
passage to his residence—Whether has right .to use.it 
within meaning of s. 4 (a)— ‘'Usingor keeping” in 
8. 3, meaning of— Oase, when i 
Accused failing to rebut presumption under s..7—His 
conviction under 8. 7 is justified. 

‘Where instruments of.gaming are found in a 
passage on the ground floor used by the accused asa 
means of passage to his rooms on ‘the second floor, the 
accused cannot be said to have a right to the use. of 
‘the passage ‘within the meaning of s. 4 (a), Bom. Pre- 


wention of Gambling.Act, in :the-absence of evidence | 


that the landlord.or his agent knew the purposes for 
which the passage was being used ‘or that the accused 
had any right to use it except as a means-of passage, 
‘Under such circumstances ‘the-accused cannot be-con- 
‘victed under s, 4 ‘(a) ‘for, ‘in ‘the absence- of ‘any evi- 
dence to the contrary, “it cannot ibe inferredthat the 
‘accused had any-right, express -or .implied,ito remain 
in the passage for the purpose of gambling .or 
carrying on his.business or for any other purpose, .186 
“Ind. Cas 148-(1), followed. 186 Ind, Cas, 242 (2), ex- 
plained.: l A p 
The expression “using or keeping” in s. ‘3-means 
having a right to use or keep asin 8. 4 (a) and if the 
‘accused is mota.person having a right -to use ‘thig 
~passage, then it would-be irrelevant to prove that.he 
is makinga profit :out of the gaming carried on 
there. To bringthe case within the definition under 
8. 3it is necessary to show that profit was to be 
made for the person owning, keeping or ;using the 
‘passage. 
Where the prosecution proves the facts necessary to 
raise the presumption under s. 7 they need not prove 
anything-further, and it becomes necessary for the 
‘accused to prove that the passage was not a common 
gaming house. Where he fails to rebut-the presump- 
‘tions under s.7 his conviction under s. 5 is justified. 
186 Ind. Oas. 148 (1), followed, 


Or, A. against conviction and sentence 
passed by Presidency Magistrate, Fourth 
Additional Court, Bombay, 


Messrs G. C. O'Gorman and Y., 
Chhatrapati, for the Accused. 

‘Mr: R. A. Jahagirdar, Govt. Pleader, for 
he Orown,. a 


Beaumont, C. J—This is an appeal ‘by 
the accused against his conviction under 
ss. 4 (a) and 5, Bom. Prevention of 
Gambling Act. The appeal raises a ques- 
tion which has become rather common in 
these gambling cases—the question being 
as to the rights of .the accused over 
the’ passage in which the gambling’ took 
place, ` 


N, 


can come under s. 3—. 


| 
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‘The facts are not really in dispute, ‘The 
accused occupies a.room on the seccnd ‘floor 


| Of.a certain building and‘ he was ‘found by 


| the Police, with accused No. 2, in.a passage 
on the ground floor of ‘that building. ‘He was 
. writing something.on apiece of paper and 
talking with accused No, 2, and on search ‘of 
the passage certain instruments of gaming 
“ were found.in-the passage. The ~first .ques- 
, tion which arises is whether he was -guilty 


‘under s. 4 (a), Gambling Act, as being ‘a 
person -who was the owner or ‘occupier, or 
had the use of the place where instruments 
of gaming were found, that isto say the 


passage, which iso doubt a .place within 


the ‘meaning of the section. The _ second 
question “jis whether -he “was ‘present ‘in‘-a 
common gaming-house for the purpose. of 
gaming.60.as to be.guilty under.s. 5. Nowa 
Very similar:case was-decided:by this-Oourt: 
Emperor V, Gulam Hussein Rawji (1). In 
that case we held that in s. 4 (a, the words 
“or having the use of” must. -bé read 
ejusdem generis with the “preceding words 
“owner or occupier” and included only 
a person having some right over the 
Place—a right less.than.a right of owner- 
ship or occupation but till a definite 
right, for example, a right arising-under ~a 
license. In that case the accused'had no 
interest whatever in the passage ; he did not 
live in ‘the building in which the-passage 
was situate, and he was for all purposes a 
‘trespasser in the passage, In the present 
case, the accused lived in a room to which 
the passage led, the room being on ‘thé 
second.floor, and the passage being on ‘the 
„ground floor, and one can safely ‘infer ‘that 
‘the accused would’ have a right of passing 
along the passage for the purposes of ‘get 
ting to and from his room, Whether ‘he was 
expressly granted that right or not, we “do 
not know.: but at any rate it would be “4 
right implied from the fact thatthe room 
in this building was let tohim: ‘but prima 
Jfacie.that would be the extent.of his right. 
In the absence.of any evidence to the ¢on- 
trary, we could not infer that the accused 
chad any right, express or implied,-to remain 
in the passage ‘for the purpose of gambling’ 
or carrying on his business or for any other. 
purpose. It was only a right to pass and 
repass along the passage. Butit is argued 
‘by the learned Govt,'Pleader that the accus- 
‘ed ‘having a right of way over the -passage 
‘was a person “having the use” of ‘the passe 
age, and‘in Emperor v. Krishnaji Madhu- 
| :(1):4LBom. LR 1326, 186 Ind. Oas. 148; A'I R 1940 


„Bom,:62; 41 .Or. L J 253;12 R B 310;.1L R,(1940), 
Bom. 105. 


' 


pu) : 


v. Thimmappa (2), and the case in Syamo 
“Maha Patro v, Emperor. (3). The ground on 
“which the opinion ‘has been‘based is that 
6. 27 embcdies ‘the’ special. rule while 
JB. 162, Oriminal P, O., is the general 
Tule and the latter according to 


Inittee does not derogate from the former. 
‘We do not think that the aforesaid judg- 
‘ment in Privy Council Appeal No. 81 of 
“1938 Pakala ‘Narayanaswamt v. Emperor (1) 
prevents us from following the decisions 
and precedents of this Court, We there- 
fore think the ‘statement 
accused in this case to the Inspector after 
his arrest, about the authenticity -of which 
there can hardly be any doubt, was admis- 
sible in evidence against him. We think 
that the evidence in ‘this case apart from 
the statement aforesaid was sufficient to 
warrant the conviction of accused No. 1 
for murder of the deceased and the ae 
ment being, in our > opinion, admissible 
makes the case against him doubly strong. 
We reject his appeal: and in the circum- 
stances no sentence but . the death sen- 
tence is appropriate. We confirm that 
sentence. ’ ; 

“As regards the appeal of accused No. 2, 
we think it must succeed. The only evi- 
dence against him is.. that he „produced a 
-stick and .madeja certain, statement: about 
“that stick. But -the “relevancy of that -evie 
dence is not apparent. All that the -dise 
covery of the stick amounted ‘to was that 
accused No. 2 ‘had a stick jit. did mot 
-mean that anything was : discovered relating 
‘to the -commission of the crime. There 
“was other evidence against this accused, 
namely that of P, W. No. 7, his concubine, 
but it was very contradictory and learned 
‘Public Prosecutor concedes‘that no- reliance 
_ can be placed upon ït. .In: these circum- 
tances, the appeal of accused. No. 2 is 
allowed and accused No. 2 is directed to 
be set at liberty forthwith. 

ANI Be Order accordingly. 


(2) 51 M 967; 112 Ind. Cas. ‘683; A'I R 1928 Mad. 
BS 29 Or. L J 1098; 55 ML J Bal; 28 L W 314 


(3) 55 M 903; 137 Ind. Cas; 9 ; AIR 1932 Mad. 391; 

(1932) Or. Cas. 355: 33 Or. “O0 J 418; 62M L J 749: 

WAB W N 305; Ind. a ala Mad. 338; 35 L wW 
Jo 
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the . 
‘principle referred toby the Judicial Uom- - 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
_ ‘Oriminal Appeal No. 309 of 1939 
September 18, 1939 
Mir. AHMAD, J.C. AND Soort, J. 
UMAR KHUSH A L—APPBLLANT 
Versus 
EMPEROR—OPPosITE PARTY 
Penal Code (Act XLV of 1860), a. 300, Excep. 4 


- Attacking unarmed person with dagger is taking 
- undue advantage. 


When aman attacks an sara person witha 
dagger, he takes undue advantage and acts in a 
cruel manner, 150 Ind. Oas. 640 (1), dissented 


“from. 


made by the | 


Or, A. against an order of the Additional 


. Sessions Judge, Peshawar, dated August 


10, 1939, 
Mr. S. M. Khan, for the Appellant. 


Sh. Allah Bakhsh, Assistant Public 
‘Prosecutor, for the Orown. 


Mir Ahmad, J. C.—Sarfaraz was the son 


of Abbaskhan and Umar accused is his 
nephew. Sarfaraz was stabbed by Umar on 


the morning of February 2, 1939, at their 


‘village Haryana which is situated at seven 
miies from the Daudzai Police Station in the 
Peshawar District. There was no previous 
enmity between the parties: in fact they 
lived in the same compound. Sarfaraz had 
a kunda ‘a part of a plough) and Umar 
had taken it away. On the day of occur- 
rence Sarfaraz asked Umar to return it. On 
this there was abuse and it was followed by 
Umar stabbing Sarfaraz. Severel persons 
from the village were there and witnessed 
the occurrence. Foot Constable Ata Mo 


hammad Khan went to the spot on getting 


information of the occurrence, He recorde 
ed the dying declaration of Sarfaraz to the 
same effect. Sarfaraz was then taken to the 
hospital and in his dring statement which 
was taken down by the doctor he repeated 
what he had said before. Sarfaraz then died 
and Umar was sent up and committed to 


the Court of Session where he was tried 


302, I. P. O. The doctor who 
saw Sarfaraz alive described.the wound 
on him as follows: a horizontal incised 
wound $’’x+"x 4" on the left loin 14" above 
the top of the illiac crest. 

The doctor who performed the post mor- 
tem examination said that death was caused 
by-injury to the ileo-lumbar branch of the 
left hypogastric artery. Mehrdin and Gul- 
khan appeared as eye-witnesses of the oce 
currence. They saidthat the accused and 


under s. 


‘the ‘deceased ‘fell out over the kunda, alter- 


cated between each other and then the ac- 
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cused- stabbed the deceased. Majid also 
narrated that there was afracss. He heard 
Sarfaraz saying “stop him, he has stabbed 
me.” Later be found that Sarfaraz was 
wounded. Mir Akbar, scn .cf Sarfaraz, who 
saw his father being stabbed. Faiz Moham- 
mad and Sobbat gave evidence about the 
kunda. Sarfaraz had exchanged a log of 
wood for the kunda Ex. P-2 with Sohbat. 
Sohbat gave the kunda to Faiz Moham- 
mad and the latter had left it in the joint 
courtyard «<f Umar and Sarfaraz. - Ata 
Mobammad, Foot Constable, . proved .the 
dying declaration and also said that he 
recovered the same kunda Ex, Pe2 from the 
house of Umar, accused. Ghulam Moham- 
mad said that he was present when this 
kunda was recovered. It was the same 
. kunda which Sohbat had referred toin his 
statement. 

The accused denied the charge. He said 
that somebody else had killed Sarfaraz and 
not he. He did not produce any defence. 
The four assessors who assisted at the trial 


said that the fight was sudden and that the - 


accused was guilty cf murdering Sarfaraz. 
The learned Additional bessions Judge con- 
victed the accused uuder s. :02,.I. P. O. 
Owing to relationship between the parties, 
the absence of previous enmity and the 
suddenness of the fight, he sentenced the 
acccsed to tLe lesser penalty. The convict 
has presented an appeal to this Court. 
‘Learned Counsel for the appellant has not 
= eontroverted the finding of the learned trial 
Judge that his client caused the wound on 
Sarfaraz. ` He urged that bis client was en- 
titled to the benefit of Excep, 4 tos. 300, 
J. P. O., because the wound was caused in a 
sudden fight witLout premeditation and 
without his having taken undue advantage 
or acted in a cruel manner, He has quoted 
Husain v. Emperor (1), a Division Bench 
‘ruling of the Lahore High Court, in sup- 
port ofthe proposition that although the 
deceased was unarmed when stabbed, the 
accused should not be assumed to have 
taken undue advantage or acted in a cruel 
manner. This very point was agitated by 
the Crown Counsel in that-case and the 
* answer that was given by the learned Judges 
was that the people living in the Rawalpindi 
District carried knives as a matter of course, 
and if one of them used the knife on another 
in a sudden fight, it should not be considered 
that he bad taken undue advantage. With 
due respect we differ from this view of the 
' Lahore High Court. We think that. when 
_ (1) AI R-1984 Lah. 818; 150 Ind. Oas. 640; (1984) 
_ Or. Oas. 1152; 35 Or. L J 1165;7 R L1, ST 
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aman attacks an unarmed person with a 
dagger, he takes undue advantage and acts 
in a cruel manner. -We therefore do not 
see any substance in the argument of the 
learned Counsel. ... 

The learned Counsel was rightin not cone 
troverting the finding of the Sessions Judge 
that his client had caused the wound. on 
the deceased. The parties being related to 
each other and there. being no previous 
enmity, there is no reason why. Sarfaraz 
should have falsely charged Umar. Again 
the eye witnesses are reliable and nothing 


„has been brougtt out to show-that they 


have bias in fayour of the prosecution and 
against the defence. The conviction under 
s. 302, I. P. C., is therefore correct and 
is hereby maintained. The lesser penalty 
having already been awarded, the appeal is 
dismissed. ; ee 
8. Appeal dismissed, | 


eel 
"ae 


ALLAHABAD HIGH COURT 
First Appeal No. 167 of 1937 
November 30, 1939 

BENNET AND VERMA, JJ, | 
SARDAR SINGH—APPELLANT 
versus . i 

CHHOTEY LAL—Rgsponpent ,- 
U. P. District Boards Act (X of 1922), a. 35-C— 
Election petition -under 6. 35-C—Order by District 
Judge—Appeal against, if ‘maintainable to High 

ourt. 7 z 4 
Simply because a particular person appointed by 
the Local Govt. to decide a special matter under 
the provisions of 8 Special Act such as s. 35-0, 
U. P, District Boards Act happens to hold at .the 
time of his appointment. a particular office such as 
the office of District Judge he does not carry that 

office with him in his appointment. | 

Consequently when such a officer (District Judge) 
passes an order under s, 35-0, he is merely acting 
as a persona designata selected by Govt. and ‘not 
in his capacity as District. Judge, No appeal, 
therefore, is maintainable from his order to the 
High Court. 147 Ind. Cas, 148 (1) and 87 Ind. Oss. 

51 (2), relied on. ` a 


F, A. from an: order of the District 
Judge, Saharanpur, dated March 30, 1937.. 


Mr. Shabd Saran, for the Appellant.- 
P Mr. Gopi Nath Kunzru, for the Respone 
ent, Sep 


Bennet, J.—This is a first appeal from 
order brought by Rai Bahadur Ch. Sardar 
Singh against a decree of Mr. Hamilton, 
passed on March 30, 1937. Objection has 
been taken that no appeal lies -to this 
Court, The appellaut before us was elected 
as a Chairman of the District Board of 
Moradabad and the opposite party made an 
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of enjoyment make temporary arrangements 
for its cultivation by others. In my opinion 
it is not in accordance with the scheme 
of the Act to recognize.-another category of 
_land, namely land which was initially the 
home-farm land of the landholder but which 
he has no intention to retain for his own 
use and, in which he has transferred the 
occupancy- right to a cultivating tenant 
for’ cash consideration as a permanent 
measure. ` i 

‘It is contended that the demise in favour 
of the defendant contains terms which are 
inccnsistent with the provisions of the Act 
regarding the tenure of an occupancy right, 
particularly in that there is a permanently 
fixed rent, that there is a rate of interest 
on arrears different from-that prescribed by 
the Act, that the landholder retains the rig it 
to existing trees on the land demised and 
that theré’is a provision.for variation in the 
amount of premium to be paid in accord» 
ance with any survey excess or deficiency 


which may be found on accurate measures 


ment of the land demised. It seems to 
me that all these terms are matters of minor 


importance and the question whether ‘all’ 


of them would be of binding force in view 


gn opinion. The fact however remains that 
by this demise of 19.0 the plaintiffs divested 
themselves for all time of any right in the 
kudiwaram of- the land in question’ other 


than the right to receive a recurring rent ` 


and an interest in the trees then standing 
on the land; It cannct be said that this 
land any more partook of the character of 
the private domain of the land-holder, kept 
for his own use and enjoyment, or thal there 


was any intention on the part of the land- 


holder that it should ever revert to the 
condition of private homesfarm land. What 
the landholder clearly intended to do was 
to transfer the kudiwaram permanently for 
a Cash cousidération, while reciting in the 
conveyance the fact that it wasthe kam- 
battam land presumably in the hope that 
thereby he would be able to evade the 
provisions of the Estates Land Act designed 
for the protection of occupancy ryots. The 
Estates Land Act does not define what is 
meant by “home-farm land,” but the term has 
been defined hy the Courts and the definition 
is now well settled. Sir Jhon Wailis, O. J. 


at p. 347 adopted the definition of similar 
* (1) 39 M 341, (847); 27 Ind. Oas, 77; A IR 1915 


Mad. 750; 27M LJ 718;16 ML T 576; (1915) M W 
N1;2L W117. 
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land in a case from North India as 

“land which a gamindar has cultivated himself and 
intends to retain as resumable for cultivation by 


himself even when from time to time he demises it 
for a season.” 


Tnis definition was approved by the 
Privy Council in Mallikarjuna Prasat 
Nayudu v. Somayya (2), at p. 409 ani >t 
has been followed in subsequent cases, 
We may therefore take it as settled that 
home-farm land is land regarding which 
the landholder at least retains an expecta- 
tion that he will at some not too distant 
date use it for his own cultivation and 
enjoyment. If land does not fall within 
this definition, if the landholder has alienat- 
ed his right in the kudiwaram with such 
permanence as to preclude the probability 
ofits ever again coming into his personal 
enjoyment, then quite clearly that land, 
whatever it was in the past, is no longer 
the homesfarm land of the landholder and 
the mere fact that it continues to go by the 
name of kambattam land would not restore 
it tothe privileges which it has ceased to 
enjoy. Apart from the presumptions to be 
drawn under s. 185 of the Act, and even 
in the absence of any express intention to 


. convert land, which. was once homerfarm 
of the provisions of the Act, is a-matter on - 


which J am not now called upon to express. 


land, undér s. 181 into ryoti land, it seems 
tome to be apparent that land which has 
ceased to be in fact ‘home-farm land of the 
landholder cannot be treated in. law as 
retaining a character- which it has lost. If 
the land is no longer the’ private land of 
the landholder, then by the definition of 
“eyott land” it will automatically be treated 
as ryott land to which all the incidents of 
ryott tenure will apply. One of theese 
incidents is that a suit for rent in respect 
of that land will fall unders. 77 of the 
Act and will be cognizable only by the 
Revenue Court. 

I am clearly of opinion that the land in 
this case is no longer. the private land of the 
landholder but has become ryoti land and 
that the suit for rent falls under s. 77 and 
has to be brought in the Revenue Court. 
In this view it seems to me to be unneces- 
Bary to go into the question of the effect 
of s. 127, sub-s, (2) of Mad. Act VIL of 
1934 on the course of this litigation in 
the trial Court or to consider the question 
whether the Amending Acts of, 1936 in 
terms apply. The appeal is therefore dis- 


missed with costs. 
in Zamindar of Chellapalli v. Somayya (1), ” ~ 


~Ne D. Appeal dismissed. 


(2)42 M 40004057; 49 Ind.Cas. 708; A I R 1918 P O 182” 
46 LA 44; 17 A L J 233; 36 M L J 257; 23 OW 
N 626; 21 Bom. LR 627; 26MLT.1; 300Ld 77; 
(1919, M W N 541; 10 L W 400 (P O). 


320 : 


NAGPUR: HIGH COURT E 
Civil Revision Appljetion No. 809 of 1938. 
“December 15: 1939 
- - Gruppe, J. 
SITARAM AND ANOTHER— APPLIGANTH 


| versus 
HARI KANHUJI JAWALKER 
AND ANOTHER— OPPOSITE PARTY | 
C: P. Religious and Charitable Trusts Act 
(1937), ss. 10, 12—A pplication under s, 12—Enquiry 
into past administration and redress for same asked'— 


BITARAM v. HART KANUUII (NAG) - 
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cation has been made by two applicants ; 
only, but thay say that they were authorized - 
by the body of present panchas to take 


-necessary steps against the previous pane | 


chas, which include Sitaram and-Shankar, ` 
the present applicants. The lower Oourt 
has found that s. 10 of the Act is wide ~ 


‘enough to include an enquiry into past’. 


administration and also that it cannot be | 
said that the old panchas dre yet out of 
office. 


This last contention is not in accord» ` 
ance with the application itself (para. 6), 

which says that the old body was replaced 

by a new body of panchas and (para, 7), © 
that charge was taken over by the iewi, 
body. Now the objeét of this Act is to — 
provide for thé better management and | 


Relief ts beyond scope of Act-— Proper remedy—Ap- 
plication under s. 12 signed only by two persons em- 
powered*by more than three persons—V alidity—Defect, 
tficurable.. Ba | 
Wherein an application ‘under:s. 12; O. P. Religiots- 
and Oharitable Trusts Act what is being asked is an 
enquiry into past administration and redress for the 


game the- relief claimed is: clearly beyond the scope of 


the Act, and-the proper reniédy would be by a regular’ 
civil suit. a i 

Under s: 12,0. P. Religious: and Oharitable Trusts 
Act the application must be signed by three persons. 
and where ‘itis signed'by only two 'pèrsons it cannot 
be assumed that: because two' applicants have ' been: 
empowsred:by morethan three persors'the application- 
itself is to- be deemed to'be made-by three or more; 
Just as under s. 92 of the Civil P, C., a minimum.of 
two persons is prescribed’ for taking action under 
12 the written report itself has lo be. made. by’ 


three‘persons, ' The idea isi that: three persong repre-: ` 


sent those-having interest: in-the public trust: and the 
Legislature does not contemplate 
persons in their turn be’ réprésented by a smaller 
number. Order-VII,-r,:4; Civil P.O., is‘not applicable - 
to-such‘a case.. 

. Where an application under s; 12 is: signed by only 
two persons the defect is not curable as it means that 


the application was bad at ‘ita institution and amend- ` 


ment could not- better it. “Darves Haji Mahamad 
Sidik v. Jainuddin’(1), relied on. ge - 

©. R. App: of the order of the Court of- 
the Additional District Judge, Khamgaon, 
dated September 22, 1938. a 

Mr. W. B.-Pendharkar, for the Appli- 
cants; ef 

Mr. V. K. Rajwade, for the 
Party. 


Order.—The present non-applicants made 
an application to: the Court of the Addie 
tional District Judge, Khamgaon, purport- 
ing to be under s. 3 (2), read with s. 10 
(3) (its) and (tv) of the ©. P. Religious- 
and Oharitable Trusts Act, 1937. Pre- 
liminary issues were framed whether the: 
applicaticn was maintainable and whether 
it had been properly signed bs the required 
number of panchas. 

‘The only section under which the appli- 
cation could be brought~ in s. 12, which: 
prescribes that any three persons having 
interest in a public trust etc. may make 
to the Court a written Teport of: mismanage» 
mentor maladnilnistration etc. This appli- 


Opposite 


that these three | 


administration of religious and charitable ' 
public triets in the Oentral Provinces, and ` 
s. 10, empowers the Oourt to paes orders’ 
“for thé proper management or adminis- . 
tration of the trast property ds it thinks 
fit.” But according to the application itself’ 
the trust property is:now being properly 
managed and administered since August 25, 

1937, when the new panchas took over, The 

application was filed on August 31, 1937.° 
Therefore no order of the Court for the 

proper mianagement or administration is 

now being sought ;‘ but what is being asked ' 
is-an enquiry into past administration and 

redress for the same; That is clearly be’ 
yond the scope of the Act, and the pros, 
per remedy would be by a regular civil: 
suite i l ; 
The other objection ‘under s, 12,has beén ’ 
disallowed “by the lower Court which holds ` 


' that this section does not say that the: 


application ‘must be signed by three pers: 
sons but that it should be assumed that: 
because two applicants have been empower-. 
ed by more than three persons the appli- 
cation itself is to be.deemed to be made 
by three or more. That, to my mind, is 
straining the meaning of s. 12, Just as 
under s, 92 of the Oivil P. O.a minimum 
of two persons is prescribed for taking” 
action, hére the written report itself has to. 
be made by three persons. The idea is 
that three pérsons represént those having’ 
interest in the public trust and the Legis- 
lature does not contemplate that these three’ 
persons in their turn be represented by a 
smaller number, Ido not think that 
O, VII, r.4, ‘Civil P. O., is at all applicable 
to’ the situation. Learned Counsel for the’ 
non-applicants says that he would have 
been willing to cure any defect if pointed ° 
out to him, But as held im -Darves Haji: 
j 
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Mohammad Sidik v. Jainudin (1), a defect 
like this is not curable as it means that 
thé application was bad at its institution 
and amendment could not better it, 

The application for revision must there- 
fore be allowed. The application in the 
lower Court is dismissed as untenable with 
costs, Counsel’s fee being Rs. 25. In this 
Oourt costs will be on the non-applicants, 
Oounse]’s fee Ra. 15, 


S. l Revision allowed. 
(1) 30B 603. 


MADRAS HIGH COURT 
; Speclal Bench 
, O. P. No, 255 of 1938 
, February 6, 1940 
Leaos, O. J. AND KING AND KRISHNASWAMI 


AYYANGAR, JJ, 
COMMISSIONER or INCOME*TAX, 
MADR AS—PETITIONER 

r versus 
J. M. MUHAMMAD ISMAIL ROWTHER— 
; RESPONDENT 
Income Tax Act (XI of 1922), a. 4 (2) — Assessee, 


resident of British India doing partnership business 
at S in Indo-China—Profits made there remitted to 


Mysore for purchase of Mysore Government bonds. 


—Bonds sent to Bank at Madras for safe custody— 
Assessee obtaining overdraft on security of these 
bonds—Investment in bonds held conversion of profits 
into capital. 
Where a person invests profits in bonds and no 


question of remittance of profits arises, the bonds 
will constitute capital assets, 
An assesses, a resident of Madras Presidency 


derived income from a business carried on by him in 
partnership in Saigon in Indo-China. The assesses 
remitted a portionof profits made in Saigon, during 
the year of account to the Bank of Mysore, Mysore 
Oity, and ‘there purchased Mysore Govt, bonds of 
certain value. The whole of this amount was paid 
out‘of the moneys remitted from Saigon. For some 
time the bonds remainedin the custody of the Bank 
of Mysore, but subsequently the assessee caused them 
to be sent to the Madras Branch of the Imperial Bank 
of India for safe custody. Subsequently, he arranged 
with the Kumbakonam Branch of the Imperial Bank 
of India for an overdraft on the security of the 
bonds : 

‘Held, that the investment of the moneys remitted 
to Mysore by the assesses must be held to be a con- 
version of profits into capital, and nothing more, The 
fact that he deposited them by way of security for an 
overdraft did not change their character. - Ee 


` O. P. reference by the Oommissioner of 
Income-tax, Madras. 


Mr. K. V. Sesha Ayyangar, for the Peti» 
tioner. : 


. Messrs, K. Bhashyam and T. R. Srinivasan, 
dor the Respondent, | 
183 =41 & 42 
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Leach, C. J.—The assessee isa resident 
of Koothanallurin the Tanjore District in 
the Madras Presidency, He derives income 
from immovable properties which he pos? 
sesses in British India and in Saigon in 
Indo-Ohina, and froma business which he 
carries on in partnership in Saigon. For the 
year 1937-38 he was assessed to income: 
tax in this country on a total income of 
Rs. 62,599. Thisamount included a sum of 
Rs. 62,006, which the Income-tax Officer 
beld represented a remittance to British 
India of profits made in Saigon during the 
year of account. The assessee objected to 
the assessment. He contended that he had 
been over-assessed tothe extent of Rs, 60,000. 
For the two years which ended with 
March 3], 1936, the assessee’s profits in 
Saigon amounted to $59,290 ; of this he re- 
mitted $39,834 during the year of account 
to the Bank of Mysore, Mysore City and 
there purctased Mysore Govt. bonds of the 
face value of Rs. 60,000, The actual price 
paid for these bonds was Rs. 69,416. ‘The 
whole of this amount was paid out of the 
moneys remitted from Saigon. For two 
months the bonds remained in the custody 
of the Bank of Mysore, but in January 1937, 
the assessee caused them to be sent to the 
Madras Branch of the Imperial Bank of India 
for safe custcdy, Subsequently, he arrang- 
ed with the Kumbakonam Branch of the 
Imperial Bank of India for an overdraft for 
the purpose of purchasing immovable pro» 
perty worth Rs. 33,000. The security con- 
sisted of the Mysore Govt. bonds which the 
assessee had purchased out of the remite 
tance from Saigon. The assessee says that 
the Income-tax Authorities have no right to 
treat the bonds as representing a remit- 
tance of profits, and at his request the 
Commissioner of Income-tax has referred 
to this Court for decision the following ques- 
tion of law: 

“Ciy Whether there was any material before the 
Assistant Oommissioner to justify his conclusion 
that the Mysore Govt. bonds purchased by the peti- 
tioner in Mysore did not represent his capital? 

(ii) Ifthe answer tothe above question 18 in the 
affirmative, whether under a proper construction of 
s.4(2) of the Acta sum of Rs. 60,000 representing 
the face value of the bonds was liable to be assesse® 
or only the amount of Rs. 33,000 which the petitioner 
had obtained on an overdraft against the security of 
the; bond.” 

If the first question is answered in favour 
of the assessee the second question does 
not.arise. The reference was made by the 
Oommissioner on September 4, 1938, but at 
the-suggestion of the léarned Counsel en- 
gaged in the case the hearing was poste 
poned until the Privy Council had decided 
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an appeal which was then pending from 
the judgment of the Bombay Higa Oourt 
in Commissioner of Income-tax, Bombay 
Presidency v. Ahmedabad Advance Mills 
Lid. of Bombay (1). The Judicial Oommite 
tee has now delivered judgment in that 
case*. The judgment does not decide the 
question which arises for decision in the 
present case, but there are observations in 
it which are helpful tothe Court. In the 
case referred to, the assessee was a limited 
company and had lying in London asum of 
Rs. 18,000 which it had received as income 
on certain sterling bonds of the Govt. of 
India, the. interest on which was paid in 
London, ' The assessee -company- invested 
this income in the purchase of stores and 
machinery which it shipped to Bombay and 
utilized in its business in British India. The 
question was whether the stores and machi- 
nery could be regarded as income brought 
into British India within. the meaning of 
B. 4 (2), Income Tax AGH, 1922 and there- 
fore taxable. 

The Bombay High Court held that the 
bringing of stores and machinery into Bri- 
tish India did not represent a remittance of 
profits made abroad. The purchase had re- 
sulted in the capitalization of the profits 
received in England, It was pointed out by 
Beaumont, O. J., that foreign income might 
be received in sterling or francs or dollars 
and might be brought into India in the 
form of rupees.or be remitted. to India by 
means of a banker's draft and in this con- 
nection referred to the judgment of. Lord 
Brampton in Gresham Life Assurance 
Society v. Bishop (2), where it was said that 
income might be receiyed “in specie or in 
any form known tothe commercial world 
for the transmission of money from’ one 
country or place to another,” the implication 
being that it could not be received in any 
other form. The learned Chief Justice went 


‘on tosay that in order to attract income» 


tax in India, what is brought into this 
country must be income, profits and gains, 
and if the assesses has converted income 
received abroad into capital, and then 


e brings that capital to India, he is not bring- 


ing into India income, profits or gains. 
It was not suggested in that case that the 
stores and machinery were brought into 
India for the purpose of being sold and the 
proceedsapplied.as income, but it was ap- 

(1) I L R (1938) Bom. 171; 174 Ind. Qas. 858; AIR 
1935 Bom. 207; 40 Bom. L R 171; 10 R B 486. 

(2) (1902) A O 387: 71 LJ K B 618; 86 L T 693: 
aoe R 593; 66 JP 755; 4 “Tax, Oas. 464;18T LR 








~ #Bee 185 Ind. Cas. 891.—[Ha]. 
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prehended that if an assessee converted: 
foreign income into some form of capital, 
for instance bonds, and having realized the 
assets in this country had applied the pro» 
ceeds as income the Oourt would hold that 
what had been brought into this country 
was in fact income and not capital. The 
decision of the Bombay High Court was 
approved by the Judicial Committee and 
in delivering the judgment of the Board, 
Lord Romer quoted the remarks of Lord 
Lindley in Gresham Life Assurance Societ 
v. Bishop |2), where he said : 

“A sum of money may be received in more ways 
than one, for example, by the transfer of a coin or 
a negotiable instrument, or other document which 


represents and produces coin, and is treated as such 
by business men.” - 


The Privy Council, however, refrained from 
deciding the question whether the purchase 
of bonds out of profits made abroad would 
represent a remittance of profits if the bonds 
were brought into British India and realize 
ed, as that question did not arise in the 
case, “It was left to be decided if and when 
the Occasion arose, It arises in this case, 
but on facts-very different from ‘those cone 
templated in the judgment of Beaumont, 
O. J. ‘In the present case the bonds were 
not bcught in Mysore for the purpose- of 
being brought into British India and sold 
here, Onthe facts stated in the reference; 
it must be taken that the assessee bought 
them asa permanent investment. He has 


‘ 


‘still got the bonds, and the fact. that?he - 


has deposited them by way of security for 
an overdraft does not change their character, 
It is ‘conceded on behalf of the Income-tax 
Authorities,” and rightly: conceded, that 
where. a person invests profits in bonds'and 
no question of remittance of profits arises, 
the bonds will constitute capital assets. -In 
my opinion, the investment of the moneys 
remitted to Mysore by the assessee must 
in the light of the surrounding circum: 
stances be held to be a conversion of profita 
into capital, and nothing more. The decije 
sion in Scottish Widows’ Fund Life Assure 
ance Y, Farmer (3), is also helpful: here. 
Lord Johnston, the Lord President, there 
observed : 
“Either the money itself must be brought over.in 
specie, or the money must be sent in the form which, 


according tothe ordinary usages of commerce, is 
one of the known forms of remittance.” 


Later on, the Lord President went onto 


“Although the bearer bonds are marketable securi- 
ties, that is, of course, surely neither here nor 
there, because in one sense everything isa market- 
able security at a price. The fact that a bearer- 


(3) (1900-04) 5 Tax. Cas, 502. ` 4 
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bond is a marketable security and easily marketable 
and therefore a negotiable instrument, does not seem 
to “me to touch for one moment the question whether 
ié.is an ordinary form of remittance. Nobody ever 
heard of remitting money by means of a bearer 
bond, for this very good reason: you could not 
possibly-remit money by it and know exactly what 
you are doing, because the price of bearer bonds 


fluctuates in the market ever day, and a bond might: 


start from New York at one price and arrive in London 
at a perfectly different one. It therefore is not at 
all inthe same category with that way which modern 
arrangements have perfected, by which you may 
send.money from one country to another in the form 
of hard cash consigned in a package or box, or, by 
means of a bank draft, which is, of course, simply 
a transaction of debtor and creditor between differ- 
ent persons on different sides of the Atlantic.” 


There is also the’ further factor that bee 
' fore securities can be bought or sold a 
commission is payable toa’broker. In that 
case part of the revenue of a mutual life 
assurance society, carrying on business in 
the United Kindom only, consisted of interest 
on foreign bearer bonds and other’ foreign 
sscurities. The securities were kept at the 
society’s head office and the interest was in- 
cluded in its revenue account. When thé 
interest féll due on the foreign bonds the 
coupons were sent from- the society’s head 
office to the agents abroad for the purpose 
of the collection of intérest and out of the 
Interest further foreign securities were 
bought. The further purchases were also 
sent tothe United’ Kindom: Tne question 
was whether the receipt of the foreign ‘bonds 
at the head officerepresented a receipt of 
income within the United Kindom. It was 
held that it did not. 

The Court is not here concerned with the 
‘case where a person, in order to avoid the 
‘payment of income tax converts his foreign 
profits into foreign securities and: tien pro- 
ceeds.-to realize them in British India, There 
18 no-suggestion of a device and the state» 
ments quoted from the judgments in Gre- 
‘sham Lafe Assurance Society v. Bishop (2) 
and Scottish Widows’ Fund Life Assurance v. 
Farmer (3), have direct application. For 
the reasons ind:cated I would answer the 
first question in the negative. -In these 
circumstances no answer need be given 
to the second question. The assessee. hav- 
ing succeeded is entitled to his costs, 
Rs. 250, and to the return of his deposit 
of Rs. 100. 


King, Jt agree, 


Krishnaswaml Ayyangar, J.—I agree, 
N,°8. 


Answer in negative, 
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ALLAHABAD HIGH COURT 
Full Bench 
Execution First Appeal No. 20 of 1933 
- February 1, 1940 
-Iq3aL AMAD, Bareal AND MosamMMaD 
- ISsMalrL, JJ. 
Chaube MAHENDRA RAO AND OTHKRS— 
JUDGMENT-DEBTJRS—A PPELLANTS 
- versus 
Lala BISHAMBHAR NATH AND OTHERS— 
DEOREK-HOLDERS — RESPONDENTS 

Civil Procedure Code (Act V of 1908), ss. 47, 48— 
Adjustment between decree-holder and judgment- 
debtor—E recution Court, if can record and determine 
ats legal effect — Auction sale of judgment-debtor's 
property ordered—Compromise between parties prior 
to sale — Application of decree-holder for postpone- 
ment, of sale—Hxecutton struck off — Subsequent ap- 
plication for execution alleged to be time-barred— 
Effect of case being struck of. 

An executing Court has jurisdiction to record an 
adjustment entered into between the decree-hplder 
andthe judgment-debtor and to ascertain its legal 
effect and to order accordingly. 140 Ind. Oas. 378 (2), 
relied on, 138 Ind. Oas. 583 (1) held Overruled by 
180 Ind. Oas. 378 (2). 

The questign whetheran application is afresh ap- 
plication or is merely one to revive the previous exe- 
cution proceedings has always to be decided upon 
the circumstances of each cass and in each case the 
substance of the matter must prevail over the form 
of the application. Ne 

Upon the execution application of the decree-holder 
the Court ordered an auction sale of the praperty of 
the judgment-debtors. But - prior to the sale the 
‘parties arrived at a compromise and the decree-holder 
applied for the postponement of the sale. Therefore 
the execution case was struck off. On the subsequent 
application for execution alleged to be time- 


barred : 


Held, that the mere fact that the Court ordered 
the case to be struck off didnot show that the ap- 
plication came toan end nor did the fact that the 
subsequent application wason the usual tabular form 
suggest that it wasa fresh application. 180 Ind. Oas. 
378 (2), relied on. - : - 


Messrs. S. N, Sen and M. L. Chaturvedi, 
for the Appellants. l 


Messrs. B. Malik and S. N. Seth, for the 
Respondents. 


' Bajpai, J. — This is an execution first 
‘appeal by the judgment-debtors. It came 
for hearing before a Division Bench on 
May 10; 1939 when that Bench came to 
the conclusion that the matter was of® 
great importance and merited a reference 
toa Full Bench. Certain questions of fact 
had not been determined satisfactorily by 
the trial Court and therefore an issue was 
remitted to the Court below. Tie Vourt 
below returned its findings.-on the said 
issue and when the matter came again 
before the Division Bench on November 6, 
1939 the papers were directed. to be laid 
before the Hon'ble Ohief Justice for the 
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constitution of a Full Bench. The case 
has now come before us and we have 
come to tne conclusion that the appeal 
ought to be dismissed.“ When the execu 
tion matter was before'the Court below 
and when the appeal came for hearing be- 
fore the Division Bench there was the 
authority of the Full Bench decision of 
this Oourt reported in Gobardhan Das v. 
Dau Dayal (1) and learned Uù unsel for 
the parties contended: that the observations 
of the Fuli Bench supported them. Since 
there has been a decision of their Lordships 
of the Privy Council reported in Oudh Com- 
mercial -Bank Ltd., Fyazabad v. Bind 
Basni Kuer (2) and it appears to us that 
this decision concludes the matter in favour 
of the decree-holders respondents. l i 

On March 29, 1924 the respondents 

obtained a final decree for sale from the 
Oourt of the Subordinate: Judge of Main- 
puri. The first application for execution 
was made on March 6, 1926 and was for 
the recovery of Rs. -46,346-13-0 by sale 
of the mortgaged property. October 20, 
1926 was fixed for sale, but a day previous, 
that is on October 19, 1926, the parties 
arrived at a compromise. Under this 
compromise the decree-holders gave up a 
small sum of money and received Rs. 6,000 
in cash with the result that there was a 
palance of Rs. 41,000 outstanding against 
the ‘juadgment-debtors. Tue stipulation 
was that Rs. 2,000 were to -be paid on 
December 19, 1920 and the balance was to 
be paid by annual instalments of Rs. 7,000 
‘each, the first instalment being payable 
on „December 8, 1927. It was provided 
that if any instalment was not paid the 
result of the instalments could be recovered 
in a lump sum by auction sale of the 
hypotnécated property in respect whereof 
a ünal decree had already been passed and 
in which decree the said property stood 
advertised for auction sale, Tne compro- 
mise was presented by the parties and by 
tueir Pieaders before the Oourt and the 
prayer was that an order for Dustponement 
of the auction sale may be sent to the 
Vollector’s Court at Etawah. It might be 
mentioned at this stage that the property 
being ancestral the sale was being conduct- 
ed through the agency of the Collector. 

(1) 54,4 573; 138 Ind, Cas. 583; A IR 1932 All, 273; 
(1984) AL J 365; L k 13-A 199 Rev; Ind, Rul. (1932) 
All, 467; 16 R D 293(¥ B). 

(2) (1939) A LJ 461,180 Ind, Cas, 378; AIR 1939 
P O80; 66 i A 84;1 LR (1932) Kar. P O 186; 14 
Luck 192; 1939 O L R 187;11 RP O176; 19389 OW N 
313; 5 B k 476; 43 O W N 501; 1939 R D 208; (1939) 1 
M LJ 652; 68 OLJ 317; 41 Bom. L R 708; 50L W 
39; (4939) M W N692(P C0), ` pve 
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As usual, in cases of this kind, somə 
moneys were paid from time to time- by 
the judgment-dabtors, but the instalments 
were not paid on due dates nor in full 
measure. Out of the sum of Rs. 2,000 pay- 
able on December 19, 1926, Rs. 1,900 ware 
paid on December 19, 1926 and Rs. 900: 
were paid on January 12,1927. Oat of the 
sum of R3. 7,000 payable on Decamber 8, 
1927, Rs. 2,500 were paid on December 26, 
1927, ‘Rs. 2,500 were paid oa June ð, 1928 
and Rs, 2,000 were paid on Vecemoer 19, 
1928; it would thus appear that there was 
a default in the payment of tha rss instal- 
ment due on December 8, 1927; the default 
io Connection with the payment of Rs. 2,000 
due on December 19, 1926, may be igoored 
inasmuch as that cannot be considered 
asan instalment under the compromise. 
Ono February 14, 1931 the decree-holder 
certitied payment of Rs, 9,00) underO. XXI, 
r. 2. Civil P. O., and on February 23, 1931 
the decree-holders filed the present appli- 
cation for execution and it is this applica- 
tion which bas given rise to this appeal. 
It was contended on behalf of the judgment: 
debtors in tne Court below and ıt is con- 
tended again before us that the decree- 
holders’ application for executioa dated 
December 23,1931 is barred by time, Is 
is further submitted that the compromise 
that was effected between the parties on 
October 19, 1926,. more than sıx munths 
after tne pessing of the decree,. was out- 
sida the competence of the executing 
Court and the parties cannot be bound by 
the same. fo connection with tne plea 
of limitation, it was pointed out that the 
present application was more than taree 
years from tne first application and it 
was also more than three years from the 
first default, The submission was that 
the whole sum became due on’ December 38, 
1927 wnen under the compromise tae tirst 
instalment fell due and was not paid. 

As we said before, both these conten- 
tions on benalf of the judgment-debtors 
can be repelled on the authority of the 
Privy Council decision to whica reference 
has been made already. In tnis case their 
Lordsnips point out at p.‘487* that the 
learned Judges of the Unief Oourt relied 
upon the Full Bench case of the Allahabad 
High Court, Gobardhan Das v. Dau Duyal 
(L) They gu on to say: i 

“This line of reasoning is not without support 
from other decisions of Indian High Oourts thougl 


authority and’practice to the contrary is also to be 
found. On this difficult and important question 


*Page of (1939) A L.J.— [Hadj 
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their Lordships are not in agreement with the 
view taken by the Chief Court. They do not zonsi- 
der that it takes sufficient account of the facts that 
the Code contains no general restriction of the 
parties’ liberty of contract with reference to their 
rights and obligations under the decree and that 
if they do contract upon terms which have refer- 
ence to and affect the execution, discharge or satis- 
faction of the decree, the provisions of s. 47 involve 
that questions relating to such terms may fall to 
be determined by the executing Court... . . They. 
are not prepared to regard a fair and ordinary 
bargain for time in consideration of a reasonable 
rate of interest as an attempt to give jurisdiction 
to a Court to amend or vary the decree, Such a 
bargain has its effect upon the parties’ right under 
the decree and the executing (court under s. 47 
has jurisdiction to ascertain its legal effect and to 
order accordingly. It may or may not be that any 
and every bargain which would interfere with the 
right of the decree-holder to have execution accord- 
Ing to the tenor of the decree comes under the 
term ‘adjustment’; on that their Lordships do not 
Pronounce. ..If...the agreement is intended 
to govern the liability cf the debtor under the 
decree and to have effect upon the time or manner 
of its enforcement, it is a matter tobe dealt with 
under s. 47, In such a case to say that the eredi- 
tor may perhaps have a separate suit is to misread 
the Code, which by requiring all such matters to 
be dealt with in execution discloses a broader view 
of the scope and functions of an execiiting Court. 


It is thus clear that their Lordships 
recognized the jurisdiction of an execut- 
ing Court torecord an adjustment entered 
into between the decree-holder and the 
judgmentedebtor. This is what has been 
done in the present case and the rights of 
the parties have got to be determined in 
accordance with the agreement of Octo- 
ber 19, 1926. On. this application of com- 
promise being presented before the Court, 
the Court was pleased to sanction the 
compromise (certain minors were involved 
init) and ordered that the case be struck 
off as the parties had compromised. On 
the auth-rity of the Privy Council decision 
it cannot now becontended that the come 
promise between the parties filed in execu- 
tion prozeedings cannot be recognized. 

The application dated December 23, 
1931 is in a tabular form as provided by 
O. XXI, r. 11, Civil P. O., and the mode 
. in which the assistance of the Oourt is 
required is stated to be that Rs. 43,803-6-3 
be caused to be realized by means of 
auction sale of the mortgaged immovable 
property detailed at the foot of the applica- 
tion. Reference is made to the date of 
the final decree and to the compromise of 
October 19, 1926. Payments that have been 
made from time to time by the judgment- 
debtors have been credited and the auc- 
tion sale is prayed for the recovery of the 
balance of the decretal: amount. There 
was some controversy? in the, Court below 
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. about the payments ‘of the sums admitted 


by the decree-holders and it was said 
that the sums Were not paid, but there 
is a finding that these sums were paid, 
and although a ground of appeal is taken 
to that effect, it was not seriously disputed 
before us nor indeed could it be argued on 
the evidence on the record that these sums 
were not paid. by the jadgment-debtors 
to the decree-holders. 

We have. already indicated that the main 
contention on behalf of the judgment- 
debtors was that the application dated 
December 23, 1931 was barred by time. It 
has, however, to be admitted that if the 
second application is in continution and is 
a revival of the first application no quese 
tion of limitation would arise, It would 
appear that when the compromise of Octo- 
ber 19, 1926 was effected the prayer was 
simply for the postponement of the auction 
sale and that to our mind has an important 
béaring on the question under discussion. 
The mere fact that the Court crdered the 
case to be struck off does not show that 
the application came to an end nor does 
the fact that the present application ie on 
the usual tabular form suggest that it is @ 
fresh application. In circumstances very 
Similar to these their Lordships in Oudh 
Commercial Bank, Ltd., Fyzabad v. Bind 
Basni Kuer (2) came to the conclusion that 
the application which they were considering 
was nota fresh application. The question 
whether an application is a fresh applica- 
tion or is merely one to revive the previous 
execution proceedings has always to be 
decided upcn the circumstances of each 
case and in each case the substance of the 
matter must prevail over the form of the 
application, It is true that the decrees 
holders did not put heir case in this way 
before the Court below nor did the learned 
Subordinate Judge consider it from this 
point of view, but this omission does not 
disentitle the decree-holders from advancing 
the present argument. For the reasons 
given above, we hold that the application 
dated December 23, 1931 was in substance 
an application to revive the previous execu- 
tion proceedings and in this view of the 
matter no question of limitation arises. 
We accordingly dismiss this appeal with 
Costs. a 

P. ; Appeal dismissed. 
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_ LAHORE HIGH COURT 
Criminal Appeal No. 289 of 1939 
October 26. 1°39 
Youne, C. J. AND TEK Cann, J. 
NIHAL SINGH DEWA SINGH anp 
OTHERS—Convicts—APpPELLANTS 

versus l 
EMPEROR—OpPosITe Party 

Criminal trial~Confession—Part of it found 
falsa—Puart found irue may only be considered— Evi- 
dénce—Evidence of eye-witness doubtful—Acceptance 
after corroboration— Penal Code (Act XLV of 
1860), se. 300, 302—Accused admitting that he took 
part in killing—Onus to prove that his case falls 
under exceptions to s. 300 is on him, 

Where a confessidn made by an accused is found 
to be partly false, the Court may consider only 
that part which is found to be true and need not 
- take into consideration the rest of the confession. 

Jt is only where there is some doubt about a 
witnéss that the rule of prudence demands corrobo- 
ration of his evidence. If, therefore, there is any 
doubt concerning the eye-witnesses’ evidence the 
Court need not discredit it altogether but can accept 
it after corroboration. 

Where an accused admits that he took part in 
the killing, the onusis strongly upon him to show 
that his case comes under one of the exceptions 
under s. 300, I. P. O. 


Or. A. from an order of te Sessions 
Judge, Lahore, dated February 28, 1939. 


Messrs. M. L. Puri and Durga Das 
Khullar, for the Appellants. 


Mr. Basant Krishan, for Advocate- 
General, for the Orown. 


Young, C. J.—Nihal Singb, Harnam 
Singh and Tarlok Singh have been cone 
demned todeath by the learned Sessions 
Judge of Lahore for the murder of one 
Kishan Singh. Kishan Singh and his party 
had cause of enmity against Nihal Singh 
and his party. Tbis is agreed to by both 
the defence and the prosecution and it is 
unnecessary therefore to refer to the evie 
dence on the subject. Stcrily before the 
death of Kishan Singh, Nial Singh and 
others built a wall which encroached on 
Kistan Singh’s land, This was demolished 
by Arjan Singh, the son of Kishan Singh. 
The next day Nihal Singh and others of 
ehis party rebuilt the wall. On August 22, 
1938, that is the next day, Kishan Singh 
was killed. The prosecution alleged that, 
about 4 p.m. that afternoon, Kishan Singh 
_left his house in order to go to the shop of a 
mochi. “He proceeded from his haveli down 
a lane and then at the’ bottom of that 
Jane he turned tothe right into‘the lane 
leading tothe shop of-the mochi and fur- 
ther on the haveli of the accused. It is 
alleged that when Kishan Singh turned into 
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this lane Nihal Singh and the two others ` 


came from their haveli and attecked Kishan 
Singh with sharp and blunt weapons, the 
result of which was that Kishan Singh died. 


‘There were four eye-witnerses called by. 
the Orown;a brother, a nephew and a son. 


of the deceased and another person Sajjan 


Singh. The learned Sessions Judge did-not,- 


feel inclined to rely completely upon the 
evidence of the obvious relatives 
Kishan Singh. He however did rely very 


strongly on the evidence of Sajjan aa 
this. 


We allowed an application, when 
case first came up for hearing, for further 
evidence to be taken as regards Sajjan 


Singh, especially as the learned Sessions. 


Judge had Jaidemphasis upon his evidence. 


We are satisfied from the additional and 


the original evidence upon the record tbat 


Sajjan Singh also is not to be completely: 


trusted. Thathe is a relative of Kishan 
Singh we have no doubt. When he was 
cross-examined he said on more than ,one 
occasion that he could recollect neither the 
name of his maternal grandfather or 
grandmother, This wecannot believe. He 
was obviously prevaricating. Every villager 
knows the pedigree of his family even 
further back than his grandfather and 
grandmother. In addition, ithas been proved 
that Sajjan Singh bad given evidence on 
behalf of Kishan Singh about six months 
before the murder took place and it is also 
proved that a brother of Sajjan Singh gave 
evidence for Kishan Singh in a criminal 
matter some years ago. We. therefore 
believe that Sajjan Singh is in the same 
class as the other witnesses and none of 
them can be completely relied upon. We 
are also a little doubtful about the eviderce 
of these witnesses for this reason that-we 
think it doubtful that they all should have 
happened to have been in this part of the 
village at the actual amount of the aesault. 
Their reason for being there was that 
they were going to their fields. An exa- 
mination of the map however shows that 
the lane down which Kishan Singh.went 
and down which others followed Kishan. 
Singh does not proceed to their fields. It 
is said by these witnesses that they went in 
a roundabout way because of the rain which 
had caused a certain amount of flooding on 
the path leading directly to their fileds. 
There had been rain but we are doubtful, 
if there had been sufficient rain to make 
these villagers go to their fields by -other 
than the direct route. All these matters 
raise a certain amount of doubt in our 
mind as to the reliability of these witnesses, 


` 


of. 


` 
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We therefore have come to the conclusicn 
that we require corroboration of their evi- 
dence. ; i , 

As regards Nihal Singh there ia complete 
and very strong- corroboration, He has 
himself in Court confessed that he took 
part in the killing of Kishan Singh and 
indeed the principal part. Further, from 
him were taken a turban and shorts 
(kechhera) stained with human blood. It 
has been argued on behalf of Nihal Singh 
by Mr, Mukand Lal Puri that we may 
take into consideration also the rest of the 
confessional statement, We are satisfied 
however that this is nota case where we 
must take the confession asa whole. This is 
& case where there is evidence other than 
the confession. We are satisfied that a 
part of the confessional] statement is false. 
We are also satisfied that the meeting 
of Kishan Singh and Nihal Singh did nos 
take place where the wall had been 
erected as Nihal Singh states. Nor do we 
believe that Kishan Singh chased Nihal 
Singh from tbis place right. up to the 
neighbourhood of Nihal Singh's haveli where 
Nihal Singh would certainly get help from 
his relations, This’ part of the confession, 
in our opinion, is falee, This confession 
therefore and the discovery of the blood- 
stained clothing, corrobcrate strongly the 
evidence of the eye-witnesses so-far as 
Nihal Singh iscoucerned, Further, having 
admitted that he took part in the killing 
the onus is strongly upon Nihal Singh to 
show that his case comes under cne of the 
exceptions under s. 300, I. P. O. This, as 
vi aah pointed out above, he has failed 
to do. 

It has been argued by Mr. Mukand Lal 
Puri that we must take the confessicn as 
a whole because we bave some doubt as 
to the eyewitnesses” evidence. He argues 
that if there is anydoubt concerning the 
eye-witnesses’ evidence we ought to dis- 
credit it altegether and that it cannct be 
corroborated. Thisis an argument which 
we cannot accept. If we had no doubt 
the eye- witnesses’ evidence it ia obvious 
that we would need no corroboration of 
that evidence. It is cnly where there is 
some doubt about a witness that the rule 
of prudence demands corroboration of his 
evidence. With regard however to Harnam 
Singh and Tarlok Singh, the only evidence 
against them is that of the four eye-wit- 
nesses. There being no corroboration of 
these witnesses’ evidence as regards Har- 
nam Singh and Tarlok Singh, we must 
accept their appeal. With regard to Nihal 
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Singh, we sse no reason to interfere with 
the sentence of death and therefore we 
confirm it and dismissed his appeal. We 
acquit Harnam Singh and Tarlok Singh. 


S, Order accordingly. 


MADRAS HIGH COURT 
Oriminal Revision Case No. 743 and 
Petition No. 706 of 1938 
February 15, 1939 
LAKSHMANA Rao, J. 

Hajyee MOHAMMAD KADIR SHERIFF 
— PETITIONER 

TETSUS 

RAHIMATULLAH SAHIB—Resronpanr 

Penal Code (Act XLV of 1880), s. 171 (g)—Pub- 
lication by one of candidates to election that other 
one is leper, knowing it tobe false, whether offence 
under 8. 171 (g). 

Publication by one of the candidates to an elec- 
tion against the other candidate that he is a leper, 
knowing it to be untrue with the mala fide inten- 
tion of injuring his reputation and humiliating him 
before the public, .does not constitute an offence 
under s. 171 (g), I. P. O 


Or. R. Case and P. to revise judgment of 
the Sub-Divisional First Olass Magistrate, 
Tanjore, in O.O, No, 44 of 1938. 

Facts —The petitioner and the respon- 
dent in this criminal revision petition con- 
tested Municipal elections in Tanjore and 
at the time the nomination papers were 
filed by the petitioner ths: respondent js 
alleged to have published in the crowded 
Municipal Meeting Hall that the petitioner 
is a leper, knowing it to be untrue with the 
mala fide intention of injuring the com- 
plainant’s reputation and humiliating him 
before tha public. The petitioner preferred 
a complaint under s. 400, I. P. O., and the 
respondent raised a preliminary cbjection 
that the facts constituted an offence under 
s. 171 (g), I. P. C., and that a complaint 
under this section was not legal without 
the sanction of the Govt. The Sub- 
Magistrate upheld the objection relying oa 
Dholliah v.Sub-Inspector of Police (1), In 
re Gajendra Naidu (2), Ramaswami Ayyane 
gar Vv. Panduranga Mudaliar (3), and 
In re Rami Reddi (4), and dropped the 
further proceedings. The revision petition 
is filed against that order, 

(1) (1931) M Or. Oas. 115: 134 Ind. Oas.813; AIR 
193i Mad 702, (1931) Or. Oas. 942: 32 Cr. L J 
1215; 54 M 1018; 61 M L J 770: 3! L W 329; (1931) 
M W N 513; Ind. Rul. (1931) Mad, 861. 

(2) (1934) M Cr. Oas. 13. 

(3) (1937) M Or, Oas. 2°9; 171 Ind. Oas 9438; AIR 
1938 Mad. 173; 39 Or, L J 1; (1937) 2M L J 757; 10 
RM 414; (1937) M W N 1070; 46 L W 704, 

(4) (1937) M Or, Oas. 305, 
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Mr. T. R. Srinivasan, for the Petitioner. 


Messrs. K. S. Jayarama Iyer and Ge 
Gopalaswamt, for the Respondent. 


The Public Prosecutor, for the Crown. . 


Order —The facts alleged do :.ot consti= 
tute an offence under s. 171 (g, I. P. C., 
and the order of the Sub-Divisional Magis» 
trate is unsustainable. It is therefore set 


aside and there will be further inquiry: 


into the complaint in accordance with law. 
N.B. Order. set aside. 


ALLAHABAD HIGH COURT 
-’-Second Appeal No. 1070 of 1936 
"+" November 24, 1939 
IGBAL AHMAD AND BAJPAT, JJ. ` 
Seth OHUNNI LAL~—Ptaintirr— 
APPELLANT 
VET8SUS : 
LAKSHMI CHAND AND OTHERS 
DEFENDANTS— RESPONDENTS á ' 

. Transfer of Property Act «IV of 1882), s. 92— 
Money paid to prior mortgagee under terms of aub- 
sequent mortgage—Subsequent mortgagee,- when can 
claim subrogation—Amendment of Actin 1929—S. 92, 
whether retrospective. 


Provision of law in s. 92, T. P. Act, means that - 


before a subsequent mortgagee can claim to be 
subrogated to the rights of a prior mortgagee to 
whom money has been paid under the terms of the 
subsequent mortgage there must be a registered in- 


strument agreeing tosuch subrogation. 171 Ind, 


Oas. 153 (1), relied dn. [p. 329, col. 1.) . 

Those sections of the T. P. Act which are not dealt 
with in the sections enumerated in s. 63, T. P. Amend- 
ing Act, have retrospective effect at least where no 
action was pending on April 1, 1930. Section 92 is 
not one of the sections enumerated in s 63. [p, 329, 
co e 


S. A. from the decision of the First Bub- 
Judge, Saharanpur, dated April 14, 1936. 


Messrs. B. Malik, Raj Bahadur Jaini and 
M. A. Kazmi, for the Appellant. 

Messrs. G. S. Pathak and K. C. Mitral, for 
the Respondents. 


BaJpal, J.—Tbis is an appeal by Seth 
Chunni Lal who was the plaintiff in the 
eccurt below and who bad brought a suit 
for the recovery of a sum of Rs. 2,800 on 
the basis of a mortgage dated April 28 1929, 


The defendants to the suit were Bharat- 
Singh, Ranjit Singh and. Ram Singh,” 


defendants Nos, 1 to 3, who might loosely 
be described as the original mortgagors, 
and Lachhmi Chand, Hargu Lal and 
Rameshwar Das, defepdants Ncs. 4 to 6, 
who were impleaded as subsequent morte 
gagees under a mortgage of 1 
19, 1929. The mortgage was.executed by 
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Bharat Singh in his own right and asthe 
guardian of Ranjit Singh and Ram Singh, 
The defence of Ranjit Singh and Ram 
Singh was that they were separate from 
Bharat Singh defendant Ne. 1 and the latter 
had no right toexecute the mortgage on 
their behalf and the mortgaged property so 
far as their share was concerned . was 
unaffected. Defendants Nos. 4 to 6 pleaded 
—and it is only with this plea that I'am cone 
cerned—that they had priority to the extent | 
of Rs. 3,230 because under the mortgage 
of 1929 the above sum was credited towards 
an earlier mortgage in their favour of 
January 28, 1921, a mortgage earlier than 
the mortgage in suit of the plaintiff. 

The trial Court held in favour of-defen- 
dants Nos. 2 and 3 and said that defendant 
No.’ 1, Bharat Singh, was not entitled to 
execute a mortgage on behalf of defendants 
Nos. 2 and 3 and that the property ‘of 
defendants Nos. 2 and 3 was unaffected by 
the mortgage, It also held in favour of 
defendants Nos. 4 to 6 and declared that 
they were entitled to priority with respect 
to the sum of Rs, 3,230. On these findings 
the learned Munsif decreed the plaintiff's 
suit for Rs. 2,400 but exempted defendants 
Nos. 2 and 3 and iheir share of the property. 
All the deferdants were given six months’ 
time from the date of the decree to redeem © 
the plaintiffs’ mortgage and in case of their 
failure to do so the plaintiff was given three 
months. time from the expiry of the. six 
months aforesaid to pay off the amount of 
Rs. 3,230 forthe prior mortgage of defen- 
dants Nos, 4 to6and in case of such pay- 
ment being made withinthe pericd, above 
mentioned the plaintiff was to be entitled 
torealize the amount due on thé mortgage 
in suit as also the sum of Rs, 3,230 plus 
the costs of the suit . by sale of Bharat 
Singh's ]/3rd share in the property in dis- 
pute, There was an appeal by the plaintiff, 
and the lower Appellate Court confirmed 
the decree of the trial Oourt, 

Tn second appeal before us it is contended 
that defendants Nos. 4 to 6 are not entitled 


‘to any priority. For the rest no grievance 


is made sofar as the decrees of the Courts 
below are concerned. The submission on ` 


‘ behalf of the plaintiff is that defendants 
‘Nos. 4 to6 are mcrtgagee under the morte 


gage of January 19,1929 and to that extent 
their mortgage is subsequent tothe plain- 
tiff’s mortgage of April 28, 1922. The mort- 
gage of January 19, 1929 was executed’ 
for a sum of Rs. 5,500 and out of this, 
Rs, 3,230 was credited towards . mortgage 
of January 28, 1921 in favour of defendants 
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Nos. 4to6 andasum of Rs. 1,200 was left 
for payment to the present plaintiff upon 
his mortgage of April 28, 1922. It is cons 
tended on behalf of the plaintiff-appellant 
that the mortgagees of 1929 are not entitled 
to subrogation so far as the sum of 
Rs, 3,230 is concerned and reliance is 
placed on s.92, T. P. Act (Act IV cf 
1882" as amended by Act XX of 1929). 
Section 92 provides amongst other things: 

“A person who has advanced to a mortgagor 
Money with which the mortgage has been redeemed 
shall be subrogated to the rights of the mortgaged 
whose mortgage has been redeemed, if the mort- 
gagor has by a registered instrument agreed that such 
persons shall be so subrogated. " 

This provision of Jaw means that before 
a sebsequent mortgagee can claim to be 
subrogated to therights cf a prior mortgagee 
to whom money has been paid under the 
terms of the subsequent mertgage there 
must be a registered instrument agreeing 
to such subrogation, This was the view 
taken by a Full Bench of this Court in 
Hira Singh v. Jat Singh (1) to which I was 
a party. It was held in that case that 
“where a person himself redeems a mortgage, that is 
to say, pays the mortgage money out of his pocket 
and not merely discharges a contractual liability to 
make the payment he is entitled to the rights of 
subrogation under Para. l ifhe is one of the porsons 
enumerated ins. 9i. But where the person does not 
himself redeem the mortgage, that is to say, does not 
himself pay the money out of his own pocket in 
excess of his contractual liability but advances money 
to a mortgagor and the money is utilized for payment 
of a prior mortgage, whether the money is actually 
paid through the hands of the mortgagor or is paid 
through the hands of the mortgagee, the latter 
acquires the right of subrogation only if the mort- 
gagor has by a registered instrument agreed that he 
shall be so subrogated. In this view when 
a person with whom money has been left 
for payment to a prior mortgagee pays it off, he 
is really not himself redeeming the mortgage but 
redeeming it as the agent of the mortgagor and has 
in substance advanced money to the mortgagor vith 
which the mortgage has been redeemed. He cannot 
get the rights of subrogation unless there is a 
written and registered agreement to that effect.” 
. Applying the above principal to the facts 
of the present case it is clear thal the sub- 
sequent mortgagees of 1929, namely defen- 
dants Nos. 4 to 6 cannot be subrogated 
to their rights under the pricr mortgage 
of April 28, 1922, because there is no 
written and registered agreement to that 
effect, and the view taken by the Oourts 
below is not sound. Jt was contended on 
behalf of the respondents defendants 
Nos. 4 to 6 that the facts of the Full Bench 
case just now mentioned were alightly 
different from the facts of the present 


(1) (1937) A L J 659 & 840; 171 Ind. Oas. 153; A I 


" R 1937 All. 588; I L R (1938) All, 880. 10 RA 228; 
1987 AL R800 (F B) ` 
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case and in any event s. 101, T. P. Act; 
was: not discussed by the Full Bench. 
The facts may be somewhat different but 
the principle is clearly applicable. Sec 
ticn 101, T. P. Act says: 

“Any mortgagee of, or person having a charge upon 
immovable property, or any transferee from such 
mortgagee or charge holder, may purchase or other- 
wise acquire the rights in the property of tho 
mortgagor or owner, as the case may be, without 
thereby causing the mortgage or charge to be merged 
as between himself and any subsequent mortgagee of, 
or person having a subsequent charge upon, the same 
property; and nosuch subsequent mortgagee or charge 
holder shall be entitled to foreclose or sell such 
property without redeeming the prior mortgage or 
charge or otherwise than subject thereto.” 

The argument is that defendants Nos. 4 
to 6 were mortgagees under the mortgage 
of January 20, 1921 and they in 1929 ace 
quired the rights in the property of the 
mortgagor or owner by the mortgage of 
January 19, 1929 and therefore they did not 
cause the earlier mortgage of 1921 to be 
merged as between themselves and 
the plaintiff who was the subsequent 
mortgagee under the mortgage of April 
28, 1922. This argument assumes that 
when defendants Nos. 4 to 6 took the mort- 
gage of 1929 they acquired the rights in the 
property ofthe mortgagor or owner. In my 
view it isclear that in 1929 defendants Nos, 4 
to 6 obtained only a mortgage and did 
not acquire the rights in the property of the 
mortgagor or owner, Section 101, T. P. 
Act, has therefore no application to the 
facts of the present case. 


It was then argued that s. 92, T, P. Act, 
had no retrospective effect inasmuch as all 
the transactions with which one has to deel 
in the present case took place before the 
Amending Act of 1929 and therefore the 
ecndition laid down in s, 92 that subroga- 
tion could be had only under 2l. 3 of the 
Act by means of a registered instrument did 
not apply. The simple reply to this is that 
the point was considered in the Full Bench 
case in Hira Singh v, Jai Singh (1) to 
which reference has already been made, and it 
was held there that effect ought to be given 
to the language of the Act as it stands and 
those sections of the T. P. Act which are 
not dealt with in the sections enumerated 
in s. 63, Amending Act, have retrospective 
effect at least where no action was pending 
on April 1, 1930. Section 92 isnot one of 
the sections enumerated in s. 63 of the 
Amending Act and the present action was 
not pending on .April 1, 1930 but was 
instituted on May 8, 1934. The position 
therefore is that s. 92, T..P. Act, applies 
to the present action and-the plaintiff is 
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justified in saying that by reason of that 
provision defendants Nos. 4 to 6 have no 
pricrity so far as his mortgage of April 
28, 1922 is concerned. For the reasons 
given above I would allow this appeal with 
costa against defendants Nos. 4 to 6 in all 
Courts. and modifying the decrees of the 
Courts below substitute the following 
decree: 

The plaintiff's suit for the amount claimed 
is decreed with costs future and pendente 
lite interest at the contractual rate till 
July 26, 1935 and then-at Rs, 6 per cent. per 
annum. The decree is ex parte against 
defendant No. 1. Defendants Nos. 2 and 3 
are exempted, ‘Ice defendants arè given 
six months time from to-day to redeem the 
plaintiff's mortgage and in case of their 
failure sto do so Bharat Singh’s one-third 
share in the property in dispute shall be 
sold. A preliminary decree for sale will 
now be drawn up under O, XXXIV r. 4, 


Civil P. O., on the lines indicated above, 


The plaintiff is entitled to his costs against 
defendants Ncs. 1, 4,5 aud 6 ijn all Oonrts. 

Iqbal Ahmad, J.—In view cf the Fall 
Bench decision referred to by my learned 
brother which is binding on me, [ agree in 
the order proposed. But for the Full Bench 
decision, I would not have assented to'the 
proposition that all the sections of the 
Transfer of Property Act that are: not enu- 
merated in s. 63, Amending Act (XX of 
1929) have retrospective effect and in partie 
cular I would have held that para. 3 of 
s. 92, T. P. Act, has no retrospective 
effect, I note’ that on the question whether 
the amended s. 92 has retrospective 
effect there is great divergence of 
judicial opinion and speaking generallly 
the Madras, Rangoon, Patna and Nagpur 
High Oourts have held that the section is 
not retrospective, while this Court and the 
Calcutta and Bombay High Courts and the 
Oudh Chief. Court have taken the view that 
that section is retrospective in effect except 
in proceedings pending on April 1, 1930, 
on which the Amending Act came into 
force, ; 

e By the Court.—The appeal is allowed 
and in modification of the decrees. passed by 
the Courts below the following decree is sub- 
stituted. The plaintiff's suit for the amount 
claimed is decreed with costs future and 
pendente bite interest at the contractual rate 
till July 26, 1935 and then at Rs. 6.per cent. 
per annum. The decree is ex parte against 
defendant No. 1. Defendants Nos. 2 and 3 
are exempted. The defendants‘are given 
six months time from to-day to redeem the 
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plaintiff's mortgage and in case of their 
failure to do so Bharat Singh's one-third: 
share in the property in dispute shall be: 
sold. A preliminary decree for sale will 
now be drawnup under O. AXXIV, r, 4, 
Civil P. O., on the lines indicated above. 
The plaintiff is entitled to his costs against 
defendants Nos. |, 4 to 6 in all Courts. ~ 


D. Appeal allowed, ` ` 


nd 


PATNA HIGH COURT 
Criminal Revision No, 124 of 1940 
March 29, 1940 Loew 
DHAVLER, J. i 
BINDESHW ARI SINGH anD orages— ` ; 
PETITIONERS 


- versus | 

RAGHUNANDAN MAHTO AND 0TAPRS— 

; OPPOSITE Party 

Criminal Procedure Code (Act V of 1898), as. 144; 
145—Repetitzon of order under s. 144 on ground of 
miantaining status quo against successful party— 
Propriety—Order spending uself—If can be set 
aside. 

Held, that to repeat an order under 6, 141, Orimi- 
nal P, O., on the ground of maintaining the status 
quo was to compel the unsuccessful party to resort 
to the Oivil Court even though the Oriminal Court 
might have done nothing to look into the rights 
of the parties, and further, indirectly to prolong 
the effect of the original order beyond the period 
of two months fixed in sab-s, (6)of the section. 
Such a use of the section was’ altogether unwar- 
rantable. An order which had been deliberately 
passed under s. 144 when the Magistrate knew and: 
had been told that he should proceed under a. 145, if 
necessary, could not be left alone merely because . it 
was time-expired, for it was impossible to encourage 
the Magistrate to use his powers in that way. 
184 Ind. Cas. 240 (1), relied on, 88 Ind. Oas. 845: 
(2) and 115 Ind. Oas. 683 (3), distinguished, 


Or. R, from an order of the District: 
Magistrate of Patna, dated January 17, 
1940. j l 


Mr. Raj Kishore, for the Petitioners. 
Mr. C. P. Sinha, for the Opposite Party, 


- Order.—Thisis an application in revi= 
sion against an order of the District Magis- 
trate of Patna refusing to interfere with 
an order ofthe Sub-Divisional Magistrate 
of Bihar passed against - the petitioners, 
under s.1440f the Oriminal P. O. The. 
petitioners’ case is that they tock .a settle! 
ment of a one-third share of the opposite. 
party in Khata No. 301 which had been. 
brought to sale in execution of -a rent 
decree obtained by the landlords. The’ 
auction: purchaser from whom the petitioners . 
tock their settlement: took out dakhal 

dehani on May 19, 1936. There was then’ 
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a proceeding under s. 144 of the Crimi- 
nal P. O. ‘which ended adversely. to the 
auction-purchaser, the Magistrate holding 
that his proper remedy was a partition 
suit. There was accordingly a partition 
suitin 1937, and this ended inthe usual 
decree with a dakhaldehani on May 8, 1938. 
The petitioners claim to have taken settle- 
ment from the auction-purchaser, after 
the second dakhaldehant, on July 12, 1938, 
In December 1938 there was a proceeding 
under s. 144 between the peti:ioners and 
the tenants, the opposite party, and this 
ended in favour ofthe opposite party be- 
cause asthe Magistrate said in his order 
of January 4, 1939, a Sub-Deputy Magistrate 
who had been sent to make the local en- 
quiry came to the conclusion that possas- 
sion was withthe old tenants, The matter 
was taken up in revision to the District 
Magistrate whodeclined to interfere on 
the ground that the period of two 
months had expired, He observed however, 
that . l 

“itis desirable to determine the question of 
actual possession in a proceeding under: s. 145, 
Oriminal P.O. if again a dispute arises and 
breach of the peace is spprehended.” l 

Notwithstanding tbis, fresh proceedings 
were started in November last under s. 144 
and these were concluded on December 
15, when tbe Sub-Divisional Magistrate 
made the rule under that section absolute 
against the petitioners and discharged it 
as against the opposite party; and he 
“ did this on the ground that in the previous 
proceeding under s. 144 the opposite party 
had been found to be ia possession,’ that 
the petitioners could not have come into 
possession since and that 
- “it only appears that sincethe learned District 
Magistrate observed in appeal that it may be 
desirable to decide the matter under s, 143, 
Oriminal P. O. that the first party (the petitioners 
in this Court) have started fresh attempts to 
falsely claim actual possession in the lands”. 

This order was taken up in revision to 
the District Magistrate, who referred to 
the previous order of the District Magis- 
trate regarding this. being a proper Case 
in. ` which proceedings under s. 145 should 
have been started ; but as the crop grow- 
ingon the land had already been cut and 
removed andthe order passed by the 
‘Sub-Divisional Magistrate expired on the 
day of the order of the District Magistrate 
he declined to interfere. l 

' The- learned Advocate for the petitioners 
has contended that this was a case which 
should have been dealt with by the Sub» 
Divisional Magistrate not under s. 144, but 
“under s, 145 of the Criminal P. O. and in 
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support of this contention he has referred to 
Chrestien V. Carter (1) a somewhat similar 
ae which I had occasion to observe 
that ` 

“To repeat such an order on the ground of 
maintaining the status quo is to compel the 
unsuccessful party to resort to the Oivil Court 
even though the Oriminal Court may have done 
nothing to look intothe rights of the parties and 
further, indirectly to prolong the effect of the 
original order beyond the period of two months 
fixed jn sub-s. (6) of the section, Such a use of the 
eection is altogether unwarrantable,” 

The learned Advocate for the opposite 
party ‘has endeavoured to support the 
lower Oourts by citing 
Munni Lal Sao v. Gati Ahir (2) and 
Lachman Das v. Ram Chhabila Missir (3). 
In the former of these cases the learned 
Judges declined to interfere with an order 
under-s. 144 on the ground that as it had 
spent its force,it was not necessary to set 
it aside and that the observation of the 
Magistrate asregards the possession of one 
of the parties was simply an incidental 
observation. In Lachman Das's case (3) it 
was held that s. 144 was properly applied 
in a case where a Magistrate of experience 
found on the materials before him that 
there was no bona fide dispute as to actual 
The learned Advocate has 
contended that in the present case the 
learned Magistrate properly arrived at the 
conclusion that there was no bona fide 
dispute but the Magistrate's conclusion 
really rests on the report of the local 
enquiry that was made by the Sub-Deputy 
Magistrate in the proceeding & year ago. 
Reliance onthat proceeding brings about 
the evil to which I referred pointedly in 
Chrestin's case (1). It might have been une 
necessary to interfere with the order of the 
Magistrate asit is time expired if the 
Magistrate had not fallen into the error—I 
will use no stronger word—of resorting to 
8,144 notwithstanding the very proper 
direction of the District Magistrate a 
year ago that it was a proper case in 
which proceedings under s. 145 of the 
Oriminal P. O. should have been started. 
An order which has been deliberately 
passed under s. 144 when the Magistraté 
knew and had been told that he should 
proceed under s. 145, if necessary, cannot 
be left alone merely because it 19 time 
expired, for it is impossible to encourage 

(1) 20 PL T 374; 184 Ind, Oas. 240; AIR 1939 
Pat. 512: 12 R P 232; 40 Or. L J 895;6 BR 30. 

(2) 6 P L T 746; 88 Ind, Oas. 845; 3 Pat, L R 
70 Or;-A IR 1925 Pat. 514; 26 Or. L J 1229. 

(3) 10 P L T 542; 115 Ind. Oas. 683; 30 Or.L J 
sio: A IR 1929 Pat. 415; Ind, Rul, (1929) Pat, 
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the Magistrate to use his powers in that 
way. ; 

The result is that this rule must be made 
absolute. . The order of the Sub-Divisional 
Magistrate, thcugh it is time expired, must 
be regatded'as an order that was not passed 

roperly. , . 
j t 4 Rule made absolute. 


MADRAS HIGH COURT es 
d Trial No. 21 and ‘Criminal Appea 
one ~ 3 No. 92 of 1939 | 
March 14, 1939 
i BURN AND STODART, JJ. 
In re BOYA LATOHMAKKA— Acouszp 


Criminal trial — Murder — Test of live -birth of 


child. a 
that the lungs on suction floated in water 

Pak an infallible test of live birth. A child may 
breath while its head is 
during a presentation of the of the 
breach. : 

kef. Trial and, Or. A. referred by the 
Sessions Court, Chittoor Division, dated 
Januarv 12, 1939, 

Mr. G. Balaparameswari, for the Accused. 

The Public Prosecutor, for the Crown, 

Stodart, J.—The referred trial and the 


head or 


appeal relate to the case of one Latchmakka, - 


a woman of 30, who has been sentenced tio 
death for the murder of her new born in- 


‘fant. The appellant had left her husband 


two years ago and at the time of the crime, 
she was living in a house two doors from 
his. Her husband’s mother, P. W, No. 3, 
is.the only material witness in the case, 
Prosecution witness Ne. 3, says that on the 
night of December 8, the appellant whose 
condition had been apparent for some time 
called her saying she was in great pain. 
Prosecution witness No. 3 advised that she 
should take some hot water and went on 
the following morning to the appellant's 
house and found the appellant sitting 
leaning against a wall and the newly 
delivered child lying on the ground dead. 
Prosecution witness No. 3, then took the 
child out, buried it and having obtained 
&ssistance. she attended to the appellant 
and tidied up the house and went away. 
The Jearned Sessions Judge has found that 
the appellant throttled the child but we do 
not find sufficient proof in the case either 
that the child died .of homicidal violence or 
that the ‘appellant intentionally: caused its 
death. - The Assistant. Surgeon, Madana- 
pallee, who examined the body was of the 
opinion from the condition of the:internal 
organs that death was due to asphyxia, He 
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also found on the front of the neck a 
bruise 22 inches long by one inch wide and 
on these data, he gave it as his opinion 
that asphyxia was probably due to throttl- 
ing. 

On the admitted facts, the appellant was 
alone without assistance when the. child 
was born. The mark on the neck may have 
been caused by an accident at the time of 
birth or shortly after it. The evidence of 
P. W. No. 3 is that when she first saw the 
appellant, the appellant wasin a very weak 
and ‘helpless condition and it is very difficult 
to believe that she would have had the 
energy or the will to kill her child. Learned 
Counsel for the appellant has also pointed 
cut that there is no conclusive evidence 
that the child was born alive. His.argument 
is certainly supported by eminent authority, 
Prosecution witwness No. | the Assist- 
ant Surgeon, bases his opinion that the 
child was born alive on the fact that 
the lungs on suction floated in water. 
But the learned autkors of Edn. 9 of 
Taylor's Medical Jurisprudence point out 
that this is not an infallible test of live 
birth and that a child may breath while itè 
head isin the vagina, either during a pre 
sentation of the head or of the breach. The 
learned authors say this is not very un- 
common and must be set down as a possible 
occurrence. The appellant told P. W. No, 3 
the mother-in-law, that the child had been 
born dead, and in our opinion, there is no 
sufficient reason why this statement should 
not be believed. The probabilities in 
fact are in favour of the appellant and 
we find it very difficult to understand 
the opinion of the learned Sessions Judge 
based on the facts which we have set out 
above that thé appellant killed her child 
and that there were no extenuating circum- 
stances, He has taken the very unusual 
course—unusual in cases like this—of 
sentencing the appellant to death though we 
find at the same time that he has addressed 
the Govt. recommending that the sentence 
be reduced to a term not exceeding five 
years’ rigorous imprisonment, It is obvious, 
in our opinion that if the case of the appel- 
lant was one which the Judge thought 
Should be dealt with under r. 260 of the 
Oriminal Rules of Practice by reduction of 
a sentence, the sentence of death was quite 
inappropriate, In the result, we allow this 
appeal, set aside the conviction and sen- 
tence of the learned Sessions Judge and 
direct the appellant to be set at liberty. 

N.B. - Appeal allowed. 


1940 


ALLAHABAD HIGH COURT 
Second Appeal- No, 542 of 1937 
December 21, 1939 
Iosa AHMAD AND” Bageal, JJ. 
THAKRA SINGH—AppELLANT 
versus 

SHEO NATH SINGH—Rgsponpaent 
Deed—Construction—Mortgage or out and out sale, 
determination of. 

It cannot be stated broadly that where the con- 
tract of sale and the contract of re-purchase are 
evidenced by a single document or more or less 
contemporaneous documents the transaction is a 
mortgage by conditional sale and is not a sale out 
and out,with the condition of re-purchase, In every 
Case it is a question of intention to be gathered by 


the document itself and by the surrounding circum-’ 


stances. Ifthe ostensible vendee, out of courtesy 
and kindness, agrees to convey the property, this 
‘will be,an important circumetance to indicate that 
the transaction wasa sale and nota mortgage. In 
order to constitute a mortgage, there must bo. a 
debt and there must be a security. A stipulation to 
pay interest on theamount of the purchase money 
may be an indication of the fact that the transac- 
tion is a mortgage. Ifthe entire transaction shows 
an accountability on the part of the ostensible 
vendee, this would warrant an inference in favour 
- of a mortgage. It may also be an important factor 
as to whether the sale consideration: represents the 
- actual value of the property. These and other 
cognate tests may be reasonably applied for deter- 
Mining the question in issue between the parties. 
1294 Ind. Oas. 719 (2), relied on, |p. 334, col. 2; p. 335, 
col. 1.) 
Dr. K.N. Katju, Messrs. P. L. Banerji 
‘and S, N. Katju, for the Appellant. 
Messrs. S. N. Seth, Shabd Karan and 
Vishwa Mitra, for the Respondent. 
Bajpal, J.— l'his 1s an appeal by Thakra 
Singh who was the plaintiff in tne suit. 
Mr. 8. N. Katju on his behalf has argued 
the case with great ability and thorougoness 
and has said all that could be said in the 
matter, but we have come to the conclusivu 
that the view taken by the Courts below 
in this case is correct. The plaintiff brought 
the present suit for a declaration that the 
property detailed in the plaint was attach- 
able aud saleable in execution of the decree 
in Suit No. 3ly of 1927, Thakra Singh 
decree-holder v., Attar Singh, judgment: 
debtor, of the Oourt of the Munsıf of Bij- 
nor, It was.stated in the plaint that after 
obtaining his decree against Attar Singh 
the plamtiff took out execution of the said 
decree and wanted to get the property 
mentioned in the plaint attached and sold 
by auction, but a fictitious and fraudulent 
sale deed was executed on November 
19, 1923 by Attar Singh in favour of Sheo 
Nath Singh.and objections were taken to 
the . execution on.the ground that tne proe 
„perty did not belong to the judgmentedebtor 
of hé plaintiff but was owned and possessed 
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by Sheo Nath Singh. These objections 
were allowed by the Gourt on January 
11, 1932, and therefore the plaintiff had 
to. bring the present suit under the pro- 
visions of O. XXI, r. 63, Civil P, O, 

It would thus appear that the plaintiff’s 
case originally was thatthe sale in favour 
of Sheo Nath Singh was fictitious and 
collusive and without consideration. Sheo 
Nath Singh filed his written statement and 


-therein stated that the sale deed was exes 


cuted for Rs. 16,000 instead of Rs. 2,000 
for the reason that Attar Singh and Sheo 
Nath Singh had entered into an agreement 
whereunder Attar Singh had stipulated 
that he would get the property sold recon- 
veyed if he paid to Sheo Nath Singh the sale 
consideration together with interest at the 
rate of Rs. 2 per cent, per mensem within 
six months, and as Attar Singh had not paid 
the money to the defendant the defendant 
was the owner of the property unfet- 
tered by any condition of re-purchase. 
Sheo Nath Singh was subsequently exa- 
mined on January 9, 1933 andhe stuck to 
the position which he had taken in the 
written statement with this addition, that 
he alleged that he was to get intrest as well 
as profits. 

. In this state of the pleadings the plaintif 
declined to produce any evidence and so 
did the defendant, and learned Counsel for 
the parties proceeded to argue the case. 
It was contended on behalf of the plaintiff 
that on the case put forward by the defene 
dant the document of November 19, 1928 
was amorigage by conditional sale, Mr, 
Daya Nand Joshi who heard the case in the 
first instance held the view that the docu- 
ment was & Mortgage by conditional sale 
and decreed the plaintiff's suit. It might 
be mentioned at this stage that the villages 
mentioned at the foot of the plaint included 
a village by the name of Bakarpur Jairam, 
but during the pendency of the suit it 
became. quite clear that Bakarpur Jairam 
was not sold to Sheo Nath Singnand hence 
the decree granted by Mr. Joshi was con- 
tined tothe other villages mentioned in the 
plaint. There was an appeal by the defen? 
dant and Mr. Lakshman Prasad passed a 
Curious order in the case which has given 
rise to certain arguments. He felt dissatis- 
fied with the attitude taken by learned 
Counsel for the parties in the trial Court 
and was of the opinion that the defendant 
was prejudiced by the attitude taken by his 
Counsel. He thought that an opportunity 
should be given to the parties to show if 
time was of the essence of ‘the contract of 
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re-purchase, One would have thought that 
under these circumstances he would have 
remitted an issue and asked for a finding 
from the trial Court on the particular issue, 
but instead he set aside the decree of the 
trial Court and remanded the suit to that 
Court for re-trial on the merits after giving 
the parties opportunity to produce evidence 
on the question referred to above. A decree 
under O. XLI, r. 35, Civil P. O., was pre- 
pared. 

When the case went back the learned 
Munsif was Mr, N. P. Sanyal and he felt 
some difficulty in interpreting the order of 
the learned Additional Civil Judge. In the 
end he thought that the better view to take 
was thatthe suit had been remanded under 
O. XLI, r. 23, Civil P. 0O., andthe parties 
should have aright to give evidence on all 
the issues in the case and he gave such 
permission both to the plaintif and to the 
defendant. The plaintiff declined to take 
advantage ofthe permission and agreed to 
give rebutting evidence on the issue of 
time being of tne essence of the contract, 
Evidence was then tendered by the parties, 
and in an elaborate judgment Mr. Sanyal 
came to the conclusion that the transaction 
of November 19, 1923 was an out and out 
sale and there was an agreement to reconvey 
the property if the vendor paid Rs. 16,000 
with interest at Rs. 2 per cent. per mensem 
within six months. The learned Munsif 


observed: - - - < 

“The period of eix months was the essence of that 
oral contract entered into between the vendors and 
vendee on Sunday, November 18, 1928, a day before 
the sale deed in sult was executed.” jk 


He accordingly ordered that the suit for 
declaration that the property of Bakarpur 
Jairam was liable to attachment and sale 
in execution of the plaiatifi’s decrea was 
decreed, but the suit fur declaration that 
the properties in the other villages wuica 
were the subject of Sale in the defendant's 
favour was dismissed. There was an 
appeal by the plaintiff and the appeal was 
dismissed by Mr, Nawab Hasan who was 
fhe then Additional Civil Judge of Bijnor. 
Tne plaintiff has therefore come in second 
appeal to this Court and has argued two 
points before us. A 

The first is that the plaintiff had baen 
prejudiced by the attitude adopied by Mr, 
Sanyal in not confining his judgment to 
the one issue inthe case, namely whether 
time was of the essence of the contract, 
and in trying the case de novo. This point 
has not been taken in the memorandum of 
appeal filed in this Oourt, but we allowed 
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Mr. Katju to address us on this point. We 
have not been able to appreciate clearly 
the prejudice which learned Counsel says 
was caused to his client. The learned 
Munsif gave opportunity to both the plaia- 
tiff and tne defendant to adduce evidence 
on the whole case and we think that he 
interpreted the order of Mr, Lakshman 
Prasad correctiy. It is true that Mr. Joshi’ 
in the first instance had decided the whole 


` case on the merits and not on a preliminary 


point, but the way in which - the order of 
Mr. Lakshman Prasad was worded left no: 
room for any other interpretation excepting, 
the one put upon it by Mr. Sanyal. No: 
prejudice seems to have been caused to the: 
plaintiff inasmuch as if the order of Mr. 
Lakshman Prasad be considered to be one 
under O. XLI, r. 23, Civil P. ©. the 
decision of Mr..Joshi that the transaction 
in dispute was a mortgage by conditicnal: 
sale would not be binding on the-Appellate 
Judge when the matter came to him and 
in ibe present case we do find that Mr, 
Nawab Hasan, the successorein-office of 
Mr. Lakshman Prasad, did come to the 
finding that the transaction in dispute was 
a sale out and out with the condition of 
re-purchase, i 

The next contention that was advanced 
by the appellant was that -the- document 


“dated November 19, 1928 .was a mortgage 


by conditional sale and the plaintiff's suit 
ought to have been.decreed and the equity 
of redemption should have been permtited - 
to- be attached and sold in execution of the 
plaintiff's decree. Several cases have been 
cited by -learued .Oounsel for the appellant 
in which the view has been -taken that 
where the contract of sale and the contract 
of re-purchase are evidenced by a single 
document or more or less contemporaneous 
documents the transaction is a mortgage by 
conditional sale and is nota sale out and 
out with the condition of re-purchase. We 
are not prepared to accept this proposition 
in the broad and bald manner in which it 
has been stated by learned Counsel. for the 
appellant oria whieo it might have been 
stated in some of the cases cited by him. 
We think io every case itis a question of 
intention to be gathered by the document 
itself and by the surrounding circums 
stances. 

An exhaustive discussion of the law on 
the subject is to be found in two casas, 
namely (l, the case in Bishambhar Nath v. 
Mohammad Ubaidullah Khan 1) where it 


(1) 45 A 581 (586); 77 Ind, Cas, 572; AIR 1923 Alb 
586; 21 A L J 502, 
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was pointed out that the neglect of the 
obvious fact that a document, before it can 
be a mortgage by conditional sale, as 
defined in s. 58 (e), T. P. Act, has to bea 
mortgage as defined by s. 58 (a), has led 
to serious confusion, and (2) the case in 
Ram Das Rai v, Brinda Ban Ram (2) where 
several conclusions as settled propositions 
of law have been enumerated at p. 586* with 
most of which propositions we find ourselvés 
in complete agreement. We might parti- 
cularly quote a small passage from p. 58 * 
and it is as follows: l 
“If the ostensible vendee, out of courtesy and 
kindness, agrees to convey the property, this will 
be an important circumstance to indicate that the 
transaction was a sale and not a martgage. In order 
to constitute a mortgage, there must bea debt and 
there must be a security. A stipulation to pay 
interest on the amount of the purchase money may 
be an indication of the fact that the transaction is 
a mortgage. If the entire transaction shows an 
accountability on the part of the ostensible vendee, 
this would warrant an inference in favour of a 
mortgage. It may also be an important factor as 
to whether the sale consideration represents the 
actual value of the property. These and other cognate 
tests may be reasonably applied for determining 
the-question in issue between the parties,” 


Applying these tests to the facts of the 
present Case it appears trom the evidence of 
the defendant, which ‘evidence has been 
believed by the Courts below, that at first 
the intention was to execute a sale out and 
out and a stamp paper for Rs. 200 was pur- 
chased, the sale consideration having been 
settled at Ks. 20,000. Before tha document 
could actually be drawn up—it was drawn 
upon a Monday—there was an agreement 
on the preceding Sunday that the sale cone 
sideration should be reduced to Rs. 16,000 
and-Attar Singh should be given an option 
of getting back the property on payment 
of Rs. 16,0U0 with interest at Rs. 2 per cent, 
per meansem if this amount with interest 
was paid within six months, and out of 
courtesy and kindness.Sheo Nath Singh 
agreed to reconvey the property. : There 
was really no debt and there was no securi- 
ty, but it is said that-a stipulation to pay 
interest is a clear indication of a debt: 
We might have felt inclined to agree with 
this contention if there had been a condition 
of accountability so far as the profits of 
the property were concerned,- There was 
no. such condition. On the other hand, the 
defendant vendee was to get the protits as 
well as interest. It is clear and it is common 
ground that Attar- Singh was heavily 
indebted and decree-holders were putting 

(2) (1931) A L J 571; 129 Ind, Cas, 719; A I R 1931 
All, 113; Ind, Rul, (1931) All, 207. 

-*Page of (1931) A L J.—[Bd.] : 
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their decrees in excéution. Tf the idea was 
to have a mortgage the time would not have 
been six months.and if any redemption was 
contemplated after along period of time 
it was clear according to the stipulation 
between the parties that redemption would 
become impossible because about Rs. 4.000 
a year was the stipulated interest. The 
value of the property in no event is more 
than Rs. 25,000 and after about three: 
years if would not have been worth 
anybody's while to try to redeem the pro- 
perty. After having given the case our 
anxious consideration and after having 
paid due regard to the arguments of 
learned QOounsel for the appellant we hold 
the view that the decisions ofthe Courts 
below are correct and we dismiss this appeal 
with costs. 


D. Appeal dismissed, 


LAHORE HIGH COURT 
Execution-Fırst Appeal No. 183 of 1939 
October 12, 1939 
Bung, J. 

DAULAT RAM—Jupament-pestor— 
APPELLANT 


versus 
Sardar PRITAM SINGH—Dnrorer-HoLpge 


; — RESPONDENT 
- Civil Procedure Code (Act V of 1908), 0. XXI 
r. 57—Order constgning case to record room held not 
of dismissal—Executton—Order merely consigning 
case to record room is irregular—Kzecution gale. 
without attachment—~Effect. 

The question whether a particular order is or is 
not to be taken as tantamount to dismissal has to 
be decided on the facts of each case. 

A decree-holder who had attached property made 
a statement to the effect that the proceedings might 
be consigned to the record room for the time being, 
the attachment being kept intact and that certain 
documents on the record might be returned to him 
and. that he would present an application again 
within two days. The Court accordingly passed an 
order consigning-the proceedings to the record room 
and directing that the attachment would con- 
tinue: - f 

Held, that the order consigning the case to thg? 
record room could not, be looked upon as one of 
dismissal. `150 Ind. Oas. 1053 (1), dıstinguished, 
65 Ind. Oas. 91 (2), 87 Ind. Oas. 349 (3) and 169 Ind. 
Oas. 255 (4), referred to, 

An order merely consigning a case to the record 
room is not one warranted by law; but unfortu- 
nately the Courts sometimes pass orders in such terms 
just to enable them to exclude the case from the 
list of pending cases for statistical purposes, This 
practice is irregular and must be deprecated. 

An execution sale without attachment is not 
void, 179 Ind, Oas. 889 (5) and 183 Ind. Oas. 457 (6) 
relied on. a ee : 


~~ 
= 


mT: 


u 


|. application. 
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Ex, F. A. from an order cf the Senior 


Sub-Judge, Gurdaspur, dated December 16, 


1936. i. eo en 

Mr. M. C. Mahajan. for the Appellant. 

. Mr. Abdul Aziz:Khan for Mr; Gulam 
Mohy-udeDin Khan, for the Respondent. 


Judgment.—This is a first appeal from 
the de of the Senior Subordinate Judge, 


Gurdaspur, dismissing an application of the 


judgment-debtor for setting aside an execu” 
‘tion. sale on the ground that it was barred 


under*-Art. 181, Lim. Act. The sale in 
question was confirmed on October 12, 1934 
while the application for setting it aside 
was presented on May 24, 1938. It was 
urged on behalf of the judgment-de btor 
thatthe period of limitation did not begin to. 
run from the date of the sale in this case as 
the order confirming the sale was passed in 
the absence of the parties and the judgment- 
debtor did not come to know about it till 
he was released from jail in 1937. Secon d~ 
ly, it was. also urged that the period of 
limitation could only run from the date of 
dispossession of the judgment-debtor and 
this took place within three years before tue 
The sole ground on which the 
sale was attacked was that the sale was void 
inasmuch as it was effected without any 
valid attachment. ‘The learned Counsel for 
the respondent on the other hand has con- 
tended that there was a Valid attachment in 
the present case and consequently the sale 
was binding on the judgment-debtor. It 
will bè convenient to take up this ` point first 
as it seems to me that this ground has no 
force in the circumstances of the case and 
it is therefore unnecessary to-go into the 
question of limitation. | Ni 
The property in question was attached in 
May 1932 but- on November 24, 1932 the 
decree-holder made a statement to the 
effect that the proceedings may be consigned 
to the record room for the time being, the 
attachment being kept intact and that 
certain dccuments on the record may be 
returned to him and that he would present 
an application again within two days. The 


*Oourt accordingly passed an order con- 


signing the proceedings to the record room 


and directing that tne attachmeat will 
continue. Tne learned Oounsel for the 


‘appellant contends that, according to the 
9 


provisions of 0 XXI, r. 57, Civil P. O., 
tue order of the executing Oourt consiga- 
ing the case to the record. room was 
tantamount toan order of dismissal and, 
in the circumstances, the attachment came 


wo an end-ipso facto, It was therefore 


x 
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urged that the subsequent sale which took. 
place without any fresh attachment- was 


void. In support of this contention, the 


learned Counsel relied chiefly on a Single 
Bench ruling of this Court reported in Daim 
Shah v- Vir Bhan (1). The learned Oounsel 
for the respondent, -on the other hand, has 
cited Mahomed Mubarak Hussain V. Sahu?’ 
Bimal Prasad (2), Mulay v. Bal Gobind 
(3) and Mangal Singh V. Sagar (4) in sup- 
port of his contention that the order of 
the executing Court-referred to above was 
not one of dismissal and there was no 
legal objection to the continuance of the 
attachment. ) l 

After considering the rùlings cited, it 
seems to be that, in the circumstances of 
the present case, the order of the executing 
Court was not tantamount to ‘dismissal’, 
The decree-holder evidently intended to go 
on with the execution and had merely asked 
for the return of certain documents to’ 
enable him to put in an application with the 
necessary amendments and the application 
was presented again the very next day. The 
Court had merely passed an order consigne 
ing the case to the recordroom and had 
not dismissed the application, The wording 


of the order in Daim Shah v. Vir Bhan 


(1) was somewhat different and as costs 
were awarded the order may appear to be 
one of dismissal, The-question whether a 
particular order is or is not to be taken as 
tantamount to dismissal has to be decided 
on the facts of each case and, in the pree 
sent instance, it seems to me that the order 
consigning the case to the record room 
cannot be looked upon as one of dismissal. 
According toO. XXI, r. 57, Oivil P. O., the 
Court can dismiss an execution application 
only when there is a default on the part of 
the decree-holder and the Court is unable 
to proceed further with the application 
owing to such default. [n the present ine 
stance, the decree-holder merely wanted 
return of certain documents to enable: him 
to present an application with necessary 
amendments. The Uourt agreed to this and 
the application was presented the very next 
day. In the circumstances, it cannot.be held - 
that there was any default on the part of 
the decree-holder or any justification for 
dismissing the application. Of course the 

@ A IR 1934 Lah, 395;:150 Ind. Oas. 1053; 36 P 
L 241;7 RL 57, 

(2) A I R 1922 All. 62; 65 Ind, Oas. 91; 44 A. 274; 
20 A L J113. 

(3) A IR1925 All, 456; 87 Ind. Cas, 349; LR 6 


A 275 Oiv., 


4) A IR 1936 Lah, 873; 169 Ind. Oas., 255; 9 R 
7 ry 2 FE ii es 
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proper course . would have heen to adjourn 
the cage. It has been repeatedly pointed out 


that an order merely consigning a case to : 


the record room is not one warranted by 
law; but unfortunately the Courts some- 
times pass orders in such terms just to 
‘enable them to exclude the case from the 
list of pending cases for statistical purposes. 
This practice is irregular and must be 
deprecated. Butit seems tome clear that 
the irregular order passed in the above 
circumstances cannot be looked upon as an 
order of dismissal. 

It follows from the above that there was 
no objection to the continuance of the 
attachment of the property as ordered by 
the Oourt. Asa result, the orly ground on 
which the appellant sought to attack the 
sale fails. It may be pointed out further 
that a Division Bench of this Oourt has held 
recently that a sale without attachment is 
not. void: see .Tirkha Ram Chuni Lal v. 
Fakhir Ahmed (5). To the same effect is 
a recent decision of the Bombay High 
Court in Nambev ‘Krishna v. Gobardhan 
Nanabhaz (6). I dismiss this appeal with 
costes. 

S. Appeal dismissed. 

(5) A I R1939 Lah, 36; 179 Ind. Oas. E89 I L R 
(1938) Lah, 58?; 41 P L R 199; 11 R L 647, 


(6) I L R1939) Bom. 420; 183 Ind. Oas. 457; AI 
R 1939 Bom. 277; 4] Bom, L R 463. 





: PATNA HIGH COURT 
‘Letters Patent Appeals Nos, 59 and 60 of 
1933 
September 15, 1939 
Duav_Le, d. | 

On difference between 

- MogaĮman Nook AND MANOHAR Lact, JJ. 
BANWARI LAL AND ofuges—Derenpants— 
i '  ÅPPELLANTS 
4 versus 

` Shaikh SHUKRULLAA AND oTaERsS— 
© PLAINTIFFS AND ANOTABR—DAFENDANT— 
te 2 RESPONDENTS : 

Civil Procedure Code ee V of 1908), 8. 97—Part- 
nership, dissolution -and accounts, suit for — After 
preliminary decree but before final decree Court 
ordering Commissioner to credit plaintif with certain 
sum—Order held interlocutory—At this stage Court tf 
can order the mode of taking accounts—Partnership— 
Breach of covenant in partnership subsequent to suit for 
dissolution and accounts—Olaim for damages advanced 
while accounts are being taken—Proper procedure— 
Calculation of‘damages—Mortgage by one of two part- 
ners of hia share to the other —The dominant character 
will be that of partnership — Culpable negligence or 
wilful default by partner—Liability for compensation 
—Doctrine of laches, applicability—Fraud—Allega- 
tiðns of —Duty of party —Res judicata —Cayse of action 
arising subsequent to suit — If canbe res. judicata— 
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Contract — Doctrine of frustration, applicability— 
Practice—Relief —Subsequent events—Notice of—Duty 
of Court., . 

Per Mohamad Noor and Manohar Lall, JJ.—The 
orders passed forthe guidance of the Commissioner 
appointed for taking accounts or making partition or 
ascertaining mesne profits are not preliminary 
decrees. Whereina suit for dissolution of partner- 
ship and accounts what the Oourt does after passing 
the preliminary decree but before the final decree ig 
to order the Commissioner to credit the plaintiffs 
with a particular amount ona particular day in the 
accounts, theorder is an interlocutory order ond 
does not conclusively determine the right of the 
parties. rt R. No. 458 of 1926, dissented from. [p. 
941, sol. 1, ; 

Per Dhavleand Mohamad Noor, JJ.—A claim for 
damages for breach of covenant by a partner does not 
disappear when accounts are taken (upon a dissolu- 
tion or otherwise), though where the claim is advanced 
in the suit for (dissolution or) general accounts, it 
may be included in the decrees under “just allow- 
ances”. 101 Ind. Oas. 390 (20)and 57 Ind. Oas. 713 
(21), relied on. [p. 263, col. 1.) 

li the breach is subsequent to the institution of 
the suit for dissolution and the claim is advanced 
while accounts are being taken under the preli- 
minary decree, the aggrieved partner must, 
get his damages or compensation, whether by 
a separate suit or (where the preliminary decree 
is in sufficiently wide terms) by an application in 
the proceedings that lead to the final decres. The 
damage or compensation for such a breach is 
rightly found by calculating the loss of profits 
that would have been earned but for the breach 
i, e. by finding out what profit the partnership 
would have made if the partners guilty of the 
breach had done their duty.. The general intention 
ofthe law is that in giving damages for breach of 
contract, the party complaining should, so far as 
it can bedone by money, be placed in the same 
position as he would have been in, if the contract had 
been performed. {p. 363, cols, 1 & 2.) 

“Per Manohar Lall, J.—IE two persons are in 
partnership and one.of them mortgages his share 
in the interest to the other, the dominant character 
will be that of the partnership and not of the 
mortgageeship. |p. 350, col. 2.] 


Per Dhavie, J.—A suit by one partner against 
another for damages for breach of a covenant of the 
partnership deed, brought before dissolution, 1s 
liable to be defeated on the ground that a suit between 
partners should be a suitfor general accounts in 
which the defaulting partner could be debited with 
any loss that might have been caused by his action. 
101 Ind. Cas 390 (20), relied on, [p. 361, col, 1) 


In a suit for dissolution of partnership and 
accounts after the passing of the preliminary dec- 
ree, the Court has jurisdiction to order that the 
account should be taken on a certain basis. The 
order is about the mode of taking account, and such 
an order, can be passed after the passing of the 
preliminary decree. 74 Ind. Oas. 373 (2), relied 
on, [p, 312, col. 1.) 

ín .the case of an act of fraud, or culpable negli. 
gence, or wilful default, by a partner during he 
partnership, to the damage of its property or in- 
terest, in breach of his duty to the partnership ; 
whether at law compsllable, or not eompellable, ne 
is certainly in equity cgmpellable to compensate 
or indemnify the partnership in this respect, The 
expression ‘wilful default’ means some wilful mis- 
conduct, some failure to do one’s duty purposely and 
wilfully. [p. 383, col. 2; p. 364, col. LJ `’ ; 
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-The doctrine, of ‘laches is of great 


im- 
portance where persons have agreed 


to become 


partners, and one of them has. unfairly left the. 


Other to do‘all the work, and then, there being a 
profit, comes forward and claims a share of it, A 
Oourt will not aid those who can be shown to have 
remained quiet in the hope of being able to evade 
responsibility in case of loss, but of being able to 
claim.a share -of gain in case of ultimate success. 
But this doctrine applies to cases where the plaint- 
iff has by his conduct induced the defendant to 
suppose that the plaintiff had abandoned the com- 
mon undertaking, usually in cases of a highly 
‘speculative character. [p. 370, col, 1. 

Per Dhavle, J.—The function of the final decree 
is merely tore-state and apply with precision what 
the preliminary decree has ordained, and the final 
decree is not only based on but is also controlled 
by the preliminary decree and cannot travel beyond 
it, 123 Ind, Oas. 305 (15),relied on, [p. 3:6, col. 2.] 

‘There can be no res judicata regarding “a cause 
of action" that arose subsequently to the suit. 

The litigant who prefers the charges of fraud should 
be compelled to place on record precise and specific 
details of those charges. [p. 348, col. 1.] 

Per. Dhavle, J.—Though a suit is to be tried in 
all its stages on the cause of action as it existed 
at the date of its commencement, notice may be 
taken of events which have happened since the in- 
stitution of the suit and relief afforded to the par- 
ties on the basis of the altered conditions, where it 
is, necessary todo so “in,orderto shorten litiga- 
tion or todo complete justice between the parties.” 
113 Ind, Oas, 585 (17), relied on. aS 360, col, L.J 

The doctrine of frustration only 
disturbing cause goes to the extent of substantially 
preyenting the performance of the whole contract: 
“ interference leaving .a considerable part capable of 
performance will not be an exeuse.” [p. 371, col. 1.) 


L. P. As. from the-dééision of Wort, Je, 


dated March 21, 1933.‘ - 


Messrs, P. k. Das, A, K. Mitra, Demodar 
Das and Ramanugrah N. Sinha, for the 
Appellants. - . l 


` Dr, Sir S. Sultan Ahmed, Muhammad 


Hasan Jan, Syed Ali Khan and Syed 
Hasan, for the Respondents. 


Mohamad Noor, J.—This and the 
analogous appeal (No. 60. of- 1933) under 
Letters Patent. are against a decree of a 
learned Judge of this Court ina suit for 
dissolution cf partnership, for accounts and 
other incidental reliefs, The facts are as 
follows: The plaintiffs and defendant No, 6 
who style themselves as Messrs. Nuri Mian 
& Co., are the owners of two sugar factories; 
one known as Nuri Sugar Factory is at 
Bhatniin the district of Gorakhpur in the 
United Provinces and the other. named 
Deshi Sugar Factory is at Siwan in this 
province. The -Bhatni Factory is a com- 
posite.one, that is to say, it manufactures 
Bugar in the cane season directly from the 
cane and in other seasons by melting 
molasses, while the Siwan factory is a 


' refinery and -works with molasses only. ` In 
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about the year 1927 the owners were involved 
in financial difficulties and the. factories 
had been, mortgaged with the Imperial Bank 
of -India.-. They therefore approached 
defendants Nos. 1 to 3 and father of defen-. 
dants Nos. 4 and 5 for financial assistance. 
The negotiations culminated in two deeds, 
one a deed of partnership dated October lo, 
1927, between the owners and defendants 
Nos, 1 to3, and another an indenture bet- 
ween the. owners on the one part and 
defendants Nos. 1 to3 and father of defen- 
dants Nos. 4 and 5 on the other part and. 
is dated October 27,1925. Ib: is not necese» 
sary to give here the detailed terms of these 
two deeds, So much of them as are relevant - 
to the questions involved in this appeal 
will be stated at appropriate places. At: 
present it is enough to state that defendants 
Nos. 1 to3 and father of defendants Nos..4 
and 5 advanced to the plaintifs and defen- 
dant No.6 a sum of Ks. 95,759,000 at 9 per 
cent. per annum interest in order -to enable. 
them to pay up the dues of the Imperial 
Bank of India and_ other creditors, -The 
owners mortgaged the factories to them. It 
was arranged tnat the capital for the work- 
ing of the factories would be supplied by 
defendants Nos, 1 to 3 as partners of the 
owners and that both the. factories would bè 
worked to their fullest capacities. . The 
entire control of the staf and management 
was given to defendants Nos. 1 to3 by the 
deed of partnership. It was arranged that 
the parties would share profit’ and loss half 
and half and out of the share of the profits 
of the owners three-fourths would go towards 
the liquidation of the mortgage debt, namely 
Rs, 5,75,000 and its interest and the ree 
maining one-fourth of it would be paid:to 
the owners, It was also arranged- that 
owners would keep agents who would 
supervise the accounts and works of the 
factories. The arrangement was to last for 


. five years; but if by that time the mortgage 


money, namely. ks. 5,715,000 with interest, 

would not be satisfied it would continue till 

its satisfaction. . . i z 
It appears that differences arose between. 


‘the parties about the ‘working of the- facto- 


ries, and on October 6, 1928, the plaintiffs” 
instituted the present suit. before the Bube, 
ordinate Judge of Ohapra. They alléged 
various acts of misconduct of the defendants: 
and contended that in consequence of them 
which were in contravention of the agrees 
ment between the parties the partnership. 
had come to an end and they asked for a dec- 
laration to that effect. In the alternative, 


“they prayed ‘that the “patnership be diss 
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solved. They also asked for accounts and 
claimed damages from the defendants for 
not working the Bhatni factory to its full 
capacity. They estimated that after taking 
the accounts it would be found that not 
only the mortgage debt of Rs, 5,75,000 and 
its interest had been: satisfied but a sum 
of Rs. 6,00,000 was due to them and defen- 
dant No, 6 from the principal defendant. The 
learned Subordinate Judge passed a decree 
on June 30, 1930, which was partly pre- 
liminary and partly in my opinion final. 
He dissclved the partnership from that date 
awarded the plaintiffs damages amounting 
to Ks, 24,750 for not working the Bhatni 
factory with molasses in the year 1925-26 
and Res, 6,994-0-10 for not working it fully 
inthe year 1927-28, in all Rs. 31,744-0-10. 
He ordered accounts to be taken and directe 
ed one GUurudayal Srivastava, who was 
the general manager of the factories under 
the defendants, to prepare accounts, and 
it seems clear that he appointed him 
Receiver of the factories till the accounts 
-are adjusted and also Commissioner for 
taking: acccunts. I may mention here that 
Mr. Srivastava was the manager of the 
owners before they entered into partnership 
with the defendants. He was appointed 
as such with the approval of the Imperial 
Bank of India with whom the factories were 
mortgaged. ; 

.. While the accounts were being prepared 
and adjusted, the plaintiffs filed: an applic» 
-tion before the successor of the learned 
Subordinate Judge, who had decreed the 
suit, claiming that the Receiver be 
directed to credit the owners with a sum 
of Rs. 42.483 being the loss which accrued 
tothem by the defendants’ not working the 
Bhatni factory with molasses in the year 
1928-29. An objection was raised on behalf 
of the defendauts that as this claim related 
to the period. subsequent to the institution 
of the suit and was not covered either by 
the plaint or the decree, it could not be 
gone into at that stage. Tne learned Bub- 
ordinate Judge by his order dated May 23, 
1931, overruled this objection and proceeded 
to determine the claim on merits. The 
defendents came up to this Court in revision 
(Civil Revision No. 332 of 1931) but the 
application was summarily rejected on 
June 18, 193], The learned Subordinate 
Judge proceeded to hear the application and 
ultimately on October 1, 1931, directed that 
a sum of Rs, 42,483 as damages and Rs. 2,000 
as costs be credited in accounts on Noveme 
ber 1, 1929, in favour of the owners, 
After this order was passed and while the 
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account was still being adjusted, the case 
-was called up by this Court to be heard in 
its extraordinary original civil jurisdiction, 
and was heard by the learned Judge who 
has passed the final decree, 

‘In the meantime the Receiver had sub» 
mitted the accounts and the possession 
of the mills was given to the plaintiffs after 
they had given security for satisfaction 


-of any decree which might be passed in 


the suit. Objections to the accounts were 
raised by the parties which were disposed 
of by the learned Judge by several orders 
and on March 21, 1933 he ordered a final 
decree to be prepared according to the 
directions given. This was done and 
after giving credit of Rs, 2,80,0"0 paid by 
the plaintiffs to the principal defendants a 
decree was passed in their favour againat 
the plaintifis and defendant No, 6 for a 
surn of Rs. 19,975-9-2 of which a sum of 
Rs, 3,083-4-6 was to bear interest at 9 par 
cent, per annum from August 1, 1933, 
It is against some parts of this decree that 
two appeals have been preferred, one by 
the defendants and the other by the 
plaintiffs. This appeal which is by the 
defendants is valued at Rs. 76,227-9%-4 and 
is in respect of two items only. One isa, 
sum of Rs, 31,744 which was ordered to be 
paid by the principal defendants to the 
plaintiffs in the decree passed on June 30, 
1930, as I have already stated, as damageg 
for not working the Bhatni mill with 
molasses in 1925-20, and not working it 
fully in 1927-28. The second is Rs, 44,483°6-6 
(damages and costs) which the successor 
of the learned Subordinate Judge who 
decreed the dissolution of partnership 
ordered to be entered in the accouats of 
November 1, 1939, in favour of the plainte 
iffs for not working the Bhatni mill with 
molasses in the year 1928-29. Though 
therefore the appeal is nominally against 
a decree of a learned Judge of this 
Qourt in fact it is directed against two 
orders of the learned Subordinate Judge 
of- Saran, one embodied in the preliminary 


decree and the other passed in the 
course of account taking. 
It is obvious that in respect of the 


first item the appeal is not maintainable. 
A decree for it was passed on June 30, 
1930. No appeal was preferred 4uen and 
the question cannot bere-opened now. The 
‘decree for this amount passed on June 30, 
1930 was final. Even if it be treated asa 
preliminary one». s. 97, Civil P. O., is a bar 
to the present appeal. In. fact, this part of 
the appeal was not pressed before us. Tho 
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only item, therefore, involved in this appeal 
is Rs. 44,4¢3 which was ordered after 
the passing of the preliminary decree, to 
“be entered in the accounts in favour of 
the plaintiffe. I have said that when the 
. learned Subordisate Judge proceeded to 
hear the plaintiffs’ application for assess- 
ment. of damages for not working. the 
Bhatni factory with molasses in 1928-29 
there was a revision application to this 
Court which was rejected on June 18, 
1931, When the learned Subordinate Judge 
passed the order complained of on Octo- 
‘ber 1, 193], there was a second revision 
application. to this Court (O. R. No. 33 
of 1932); It was heard under the -re- 
visional jurisdiction of this Court by the 
-pame.léarned Judge who has passed the 
final decree in this case, and although 
he was of opinion that the order of the 
learned Subordinate Judge was without 
jurisdiction and worng he declined to 
in revision and rejected the 
‘application on February 3, 1932. Later 
on, another attempt was made by the 
defendants before the learned Judge for 
recalling or reviewing the order of the 
learned Subordinate Judge; but he rejected 
the applications on February 24, 1932 
(Misc. Judicial Case No. 144 of 1931). 
Though again he was of opinion that the 
order of the learned Subordinate Judge 
was wrong he declined to recall if on the 
ground that it was an order of his predeces- 
Bor-in-office and could not be re-called 
under e. 151, Civil P.O. A Letters Patent 
Appeal No. 43 of 1932 Banwari Lal. v. 
Shukrullah (1) against this order was dise 
missed on Novemoer 29, 1952, Therefore 
Rs, 44,483 remained credited in the accounts 
in favour of the plaintiffs, 

_ It was contended on behalf of the rege 
pondents of this appeal that the order of 
the learned Subordinate Judge was a 
supplementary preliminary decree and 
the plaintiffs ought to have appealed 
against it, and they not having done so 
are precluded under s, $7, Oivil P. O. 
from appealing against it after the final 
decree. Nodoubt there can be more than 
one preliminary decree in a suit, but the 
order of the learned Subordinate Judge by 
which he directed that a sum of Rs, 44,483 


be credited in favour of the plaintifige in 


the accounts, was an interlocutory order 
and not a decree. l 

. -The-question whether a. particular order 
|. ig or is not a decree is.sometimes difficult to 
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decide. As had beén pointed out by the 
Calcutta High Oourt in Peary Mohan 
Mookerjee v. Manohar Mookerjee (2) at 
one time the view of the Bombay High 
Court was that a decision that a suit is not 
bad for misjoinder or that it is not barred 
by limitation and other such orders. were 
decrees. This extreme view was not ac- 
cepted by tbe Oalcutta’ High Court in 
Promothanath Mukerjee 
(3) and was disapproved in the Bombay 
High Court itself in the Full Bench decision 
in. Chanmalswami v. Gangadharappa (4). 
The difficulty is not in laying down the 
test but in applying it to a. particular, case. 
A: useful test is whether the order cone 
clusively determines the right of the parties 
with regard to. any matter in controversy. 
in the suit. It may. be argued that an order 
that a certain sum be credited in favour of 
the plaintiffs in the adjustment of accounts 
conclusively determines the right of the 
plaintifis in respect of that sum; but acloser 
examination of the position will show that it 


does not, because the right of the parties 


in controversy in the suit is as to how 
much one is entitled to get from.the other. 
An order directing this to be determined is 
a preliminary decree and an order: which 
finally determines this. is a final decree. 
But an order in the course of determination 
of the liability is not a decree but an 
interlocutory order. ‘Take a case in which 
the Court -does not think it necessary to 
appoint a Commissioner for taking accounts, 
There is nothing in law to prevent it from 
taking account itself. In the “course of 
taking accounts from day to day it passes 
orders that a certain sum be placed on the 
credit side and certain other on the debit 
side of the account, Can it be said that 
these orders are preliminary decrees and the 
party against whom they are passed is to 
appeal against them at once? ‘There will 
be in that case no end of appeals and the 


trial of the case will be indefinitely held up, 


‘hen take the case in which the Oourt 
thinks it necessary to give direction to a 
Commissioner regarding the mode of parti» 
tion aiter a preliminary decree for partition 
has been passed and: partition is being 
effected by the Commissioner, for instance, 
order fixing the value of different properties 
for the purposes of partition, etc. Oan 
these orders, passed between the preli- 


(2) 27 O W N 989; 74 Ind. Cas, 373; A 1R1924 Oal. 
160; 88 O L J 255, 
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minary decree for partition and the final 
decree, be treated as supplementary pree 
liminary decrees? If so, the partition 
itself will be held up for an indefinite 
Period, In my opinion the orders passed 
for the guidance of the Commissioner 
appointed for taking accounts or making 
partition or ascertaining mesne ‘profits are 


not preliminnry decrees. In this case what `- 


the Court did was to order the Commis- 
sioner to credit the plaintiffs with a parti- 
cular amount on a particular day in the 


accounts. This was an interlocutory order - 


and did not conclusively determine the 
right of the parties. 

Our attention has been drawn to .an 
unreported decision of a learned Judge of 
this Court in Bankey Bihari Lalv. Mahant 
Ramprakash Das, O. R.-No,. 458 of 1926, 
Decided on February 13, 1928, In that 
case in the -course of ihe -ascertainment 
of mesne profits the Munsif had held that 
the defendants first a fourth parties were 
jointly and severally 
profits, The learned Judge held that the 
order was a decree and ordered the Mungif 
todraw up aformal one. First cf all, that 
case. is distinguishable from the present 
one inasmuch as there the liability ot a 
particular set of defendants was finally 
decided. But with all respect to the learned 
.Judge, I beg to differ from his view, as in 
my opinion, the order was in effect an 
interlocutory one. A preliminary decree 
had already been passed for mesne profits, 
and the liability of the defendants had 
already been determined. In the course of 
the ascertainment of mesne profits the 
Court had to find which among the defen- 
dants wore liable and to what extent. At 
that time no sum was actually ascertained 
to be payable by the defendants. It 
might have been that after the accounts 
were gone into nothing was found due 
from these defendants and there was no 
need for them to appeal again, I am 
clearly of opinion that the order of tie 
learned Subordinate Judge was not a sup- 


plementary preliminary decree nor a final 


decree. - 

The next question for consideration is 
whether the learned Subordinate Judge 
had jurisdiction to pass the order that 
Rs. 42,283-6-6 be credited in favour of plain- 
tiffs and defendant No. 6 in the accounts 
as their share of Icss for not working the 
Bhatni factory with molasses in 1928-29 
together with Rs. 2,000 for the cost of the 
. inquiry, Mr. Das. for the appellants has 
contended that he had no such jurisdiction 
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and has adopted for bis ‘argument the 
reasons ‘given by the learned Judge of this 


‘Court “while rejecting on February 13, 


1932 the Civil Revision Application No. 33 
of 1932; I have-already said that the learned 
Judgé was of opinion that the order was 
without jurisdiction and illegal. With my 


-profoundest respect to his views, I regret I 


cannot agree with him, His first reason is 
that the claim for the aforesaid loss was 
not included ‘in the plaint of the suit nor 
was it covered by the preliminary decree. 
The claim however refers to a period sube 
sequent to the institution of the suit, and 
for obvious reasons could’ not have been 
included in ‘the plaint., It is true, as the 
learned Judge has pointed out, that the 
plaintiffs could have amended the plaint by 
including a relief in respect of this loss, but 
in my opinion there was no necessity for 
him todo so, and the investigation of the 
claims’ for the loss was covered by the suit 
‘and the preliminary decree for accounts, 
The plaintiff's suit was for dissolution of 
partnership and accounts. Their case was 
that the partnership had already come to 


-an end. This position was not accepted by 


the defendants, Prior to the institution of 
the suit the plaintiffs gave to the defene 
dants a notice intimating to them that the 
partnership had come to an end. The 
defendants in their reply which théy sent 
through Mr, Iqbal Ahmad stated that ac- 
cording tothem the partnership had not 
ended and insisted upon carrying on the 
work of the partnership. This was also 
their attitude in the suit. The Court by its 
decree dissolved the partnership not from the 
date of the suit but from the date of it, 7. e., 
June 30, 1930. The decree has become final. 
Neither . party appealed against it. We 
have therefore to give effect to it for better 
or for worse, The decree specifically order- 
ed the accounts to be taken from Deceme 
ber 1, 1926 till the date ofthe dissolution, 
The dissolution was decreed on the ground 
of misconduct of the defendants, If the 
misconduct continued during the pendency 
of the suit, I see no reason why the plais- 
tiffs cannot get relief for itin the course 
of the adjustment of the accounts and why 
they should be forced to institute a saparate 
suit, The misconduct was continuous and all 
losses to the partnership by the misconduct . 
of the managing partner must be taken 
into account when the account is being 
taken for winding it up. Supposing the 
loss was caused at atime when there was no 
opportunity for the amendment of the plaint, 
can it be said ‘that the plaintifis are not 
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entitled to relief and must institute a fresh 
suit after the final adjustment of the ac- 
counts?’ ‘I doubt if such a suit would have 
been maintainable. | 
In my opinion the order of thé learned 
: Bubordinate Judge which is complained of, 


sborn of technicalities, was in substance an ` 


order that the accounts should be taken 
not only of what was actually received by 
. the partnership but also of what was lost 
. to it on account of the wilful neglect of the 
“ defendants who were the managing part- 


ners, Instead of directing the Commissioner ` 


to prepare accounts on that basis, he him- 
self determined the loss and directed it to 
be entered in the accounts. Whether or not 
there was wilful neglect by them and whe- 
ther the plaintiffs are entitled to saddle 
them with the loss incurred to the partner- 
ship on account of not working the Bhatni 
factory with molasses in 1928 and 1929 
are quite different matters, and I shall deal 
At present I am concern- 
ed with the question whether the learned 
Subordinate Judge had after the passing of 
the preliminary decree, jurisdiction to order 
that the account should be taken on a cer- 
` tain basis. The order was about the mode 
-of taking account, and such an order, in 
my opinion, can be passed after the passing 
of the preliminary decree. This was the 
view taken by the Oalcutta High Court in 
Peary -Mohan Mookerjee. v. Manohar 
Mookerjee (2). In that case after 
the passing of the preliminary decree 
‘for accounts the Court passed a further 
. order determining the period and the mode 
of accounting. The Calcutta High Court 
held that the Court had jurisdiction todo 
Bo. In that case the order was held to be a 
second preliminary decree in the suit, I have 
already held that in my opinion such an 
order is an interlocutory one and not a 
second preliminary decree. But if it be taken 
to be a.second preliminary decree the posi- 
tion of the appellants will become worse, In 
that case they will be debarred from raia- 
ing the question at this stage, not having 
appealed against it then. The learned 
Judge of this Court has expressed his dissent 
from the view taken by the Calcutta High 
Court in the case above referred to; but 
with all respect to him I venture to say that, 
. in. my opinion, the case was correctly. de- 
cided. Whether the order is justified on 
facts and law is a different matter and does 
not affect the question of jurisdiction, 
Now the question arises whether in 
taking the accounts ordered by tke preli- 
.minary, .decree the loss incurred during the 
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pendency ofthe suit can be included if it 


be established that it was caused by the 
wilful neglect of the defendants. 


a 


#2 

a 
A 

$ 


The ` 


Jearned Judge of this Court was of opinion | 


that it could not. 


Now if the account is to ` 


be adjusted up to the date of the dissolution ` 


of partnership it can only be done on. 
deed of partnership. ` 


There can be no other basis. That deed 


‘provided that the defendants as manag- 


ing partners would work the factory up to 
its full capacity and provide capital for it. 
They had full control of the business. 
admittedly did not work the Bhatni fac- 
tory with molarses in 1928-29. 


If they” 


They . 


omitted to do so deliberately, they ‘are’ 


liable for the loss 
plaintiffs. No doubt a partner is 
a trustee for another partner and ordi- 


actually been received and not what was 
lost to the partnership on account of the 
neglect. 
a peculiar kind. Along with the partnere 
ship there was: a mortgage. 
together, Defendants themselves treated 
them as part of the same transaction. The 
partnership has been referred to in the 
mortgage deed. More than once it is men» 
tioned that the mortgage is created under 


the pursuance of the partnership deed and 


in consideration of Rs.. 5,75,000 to be paid 
by the mortgagees (the defendants and 


Kanhya Lal) to the plaintiffs and defendant- 


No. 6. The partnersbip deed specified that 


out of the profits which would accrue to. 
the plaintiffs three-fourths would ‘go toe 
wards the liquidation of the mortgage debt. 


It is clear that the mortgagees agreed 
that the mortgage debt 
liquidated in a particular way, namely 
by working the factory from the capital to 
be advanced by the defendants alone. 


of profit to the. 
not” 


The two went 


narily he is not liable for not working, 
and it may be contended that the 
‘accounting should be only of what has 


But here the partnership was of © 


would be 


They also agreed that the factory would ` 


work toits fullest capacity. The working 
of the factories to their full capacities was 
provided for, for the speedy satisfaction of 
the debt from the profits, 


has been satisfied but Rs. 6,00,000 would be 
found due to them, E yi 


The plaintiffs. 
case was that not only the mortgage: debt- 


The plaintiffs’ contention was that the © 


mortgage was a simple one, while “the 
defendants contended that it was. a usu- 


fructuary mortgage or that it was an 


anomalous mortgage. The contention’ of 


the plaintiffs prevailed and the learned - 


Subordinate Judge held that it was a sim: 
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ple mortgage. In these circumstances, the 
best course would have been-to take the 
account purely on the basis of partnership 
and to leave the defendants free to enforce 
their mortgage in Court and in that case 
it would have been open to the plaintiffs 
as defendants of the mortgage action to 
put forward a counterclaim that a certain 
amount which was lost to them through the 
default and wilful: neglect of the mortga- 
gees should be credited towards the satis- 
faction of the mortgage debt. But this was 
in fact not done. A simple money decree 
for the unsatisfied mortgage debt has been 
passed in favour of the defendants, Ace 
count was being taken not only for the 
winding up of the business but also for 
adjusting the mortgage-debt. It will there- 
fore, be unjust and entirely inequitable to 
ignore the claim of the plaintiffs’ when the 
defendants have been allowed a decree to 
realise their mortgage money. If the rights 
and liabilities of the parties are being 
adjusted finally in this suit, the plaintiffs’ 
claim for non-werking of the factory ace 
- cording to the terms of the contract must 
be considéred in the course of account 
taking. 

It may be argued that cl. 3 of the 
partnership deed which is relied upon by 
the plaintifis, became inoperative on ace 
count of the institution of the suit. I am, 
however, unable to agree to this proposi- 
tion. As I have said before, the defendants 
never denied their position as partners 
according to the deed and went on working 
the factory during the pendency of the 
suit. Ifthey asked and this Court granted 
them the relief of the realizition of the 
mortgage money’ without the institution of 


asuit, they cannot now turn round and 


say that the relief for which the plaintiffs 
may be éntitled to for-not working the 
factory should not be considered. Further- 
more, the plaintiffs never took the plea 
that they were not bound to carry on the 
partnership businees. On the other hand, 
they took the plea that their action was 
bona fide and that they did not work the 
factory as they believed that there would 
‘be no profit. Then it cannot be said that 
a managing partner who has undertaken 
to supply the capital and work the busi- 
ness can never be liable for loss of profit due 
to his ‘wilful neglect bearing in mind the 
fact that. interest was running in their 
favour on the debt advanced by them to 
the defendants and the staff of the fac- 
tory. was being paid uselessly. The learn» 
ed Subordinate’ Judge who passed the pre- 
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liminary decree for account and allowed 
damages to the plaintiffs relied upon a 
passage in Lindley on Parnership (p. 459, 
Edn. 19). 

‘Before the Partnership, Act, 1890, was passed 
if a partner was guilty of a breach of his duty 
to the firm, and loss resulted therefrom such losa 
fell on him alone. As was said by the Oourt 
in Bury v. Allen (5), at p. 604; 

Suppose the case of an actof fraud, or culp- 
able negligence, or wilful default by a partner 
during the partnership to the damaga of its pro- 
perty or intereste, in breach of his duty to the 
partnership whether at law compellable or not 
compellable, he is certainly in equity compellable 
to comipensate or indemnify the partnerehip in this 
respect.” 


Here if the omission by the defend- 
ants to work the factory with molasses 
and supply capital for it was wilful and 
without any excuse it was a breach of a 
duty which the partnership imposed upon 
them and they must compensate the parte 
nership forit. It was held by this Court 
in Sastt Kenkar v. Man Gobinda, 53 Ind. 
Oas. 2 (6) that if a partner is guilty of 
gross negligence or wanton misconduct in 
the course of the partnership business, he 
is ordinarily responsible to the other 
partners for all losses and damages sus- 
tained thereby. Section 257 of the Contract 
Act, which was in force then, provided that 
partners are bound to carry on the busi- 
ness of the partnership for the greatest 
common advantage and to be just and 
faithful to each other. Therefore not supe 
plying the capital as undertaken ‘and not 
working the factory according to under- 
taking wilfully and without any excuse is 


‘not acting faithfully. Then the defendants 


were managing partners and as such were 
agents of the partnership and under s, 212, 
Contract Act, are liable to compensate the 
partnership in respect of direct consequen- 
ces of their own neglect in not working 
the factory which they had undertaken to 
work, 

- Mr. Das has relied upon the decision in 
Mahadev Vithu v. Ganoo Changoo, 87 Ind. 
Cas. 735 (7) for the proposition that in a 
suit for account upon a dissolution of 
partnership one partner is not liable for the 
probable loss sustained by the firm owing 
to the neglect or failure of such partner 
to carry out the duties imposed upon him 
by: the partnership agreement to the pre» 
judice of the firm’s business. Fhe heade 


(5) (1815) 1 Goll O O 589, (604); 66 R R 200; 63 E R 
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note ig rather misleading. The wide pro- 
position contended for. cannot be deduced. 
from the judgment of the Court,’ Their 
Lordships of the Madras High Oourt refere 
ted to, the passage from Lindley . on 
_Partnership, which I have-quoted above. 
But they disallowed the claim for loss on 
account of a partner not plying boat on 
hire as there was no proof of culpable 
negligence. They observed as follows: 
“But it cannot be said thatthe defendant 
has beénguilty of fraud, culpable. negli- 
gence ór, wilful default”. It is clear there- 
fore thatthe case was decided on the facts 
of its own and that wilful neglect was not 
proved in that case. The next case relied 
on by Mr. Das was Cragg v. Ford (8) at 
p. 891. In my opinion the ratio decidendi 
of the case helps the- plaintiffs, In that 
case the partnership was dissolved. It 
was agreed that the defendant should 
undertake the business of winding up the 


` affairs of the firm, He made delay in. 


selling a certain quantity of cotton which 
caused lossto the firm. It was held that 
the loss could not be saddled on the defend- 
ant alone The Vice-Chancellor (Sir 
J. L. Knight Bruce) said : 

“The plaintiff was, I conceive, entitled to have 
the cotton sold sooner thanit was, and sold at a 


time when the loss would have been wholly or to 
a great extent obviated.” ° 


The case was decided onthe basis that 
if ‘the defendant defaulted the plaintiff 
could have himself taken steps to have the 
cotton sold; but this isnot thecase here. 
The defendants were in sole possession of 
the factories. They alone were to find the 
capital. The suit for dissolution was pend- 
ing and thoughthe plaintiffs alleged that 
. the partnership had come to an end the 
matter was still sub judice. The defend- 
ants were working the factories and main- 
taining the position that the partnership 
continued, It was impossible for the 
Plainttfis to have worked the factory with 
gur. Then again there the default in the 
sale of the cotton was after the partnere 
ship had cometo an end. But in this 
case the default of the defendants was at 
“a time when according to the decree of the 
Court the partnership continued. 

|” Mr. Das also relied upon the decision in 
Janaki Nath Ray v. Asad Resa (9). It was 
held in this case that if a mortgagee takes 
‘possession of the mortgaged property as 
‘an agent of the mortgagor under a -power- 
of-attorney this would not have the ‘effect 


Shack ane 
Ps z b a aa 3 a d. O m s n . 
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of making him a mortgagee in possession 
and, therefore, 
on the footing ‘of wilful default’ but on 
the basis of actual: réceipt -by him. In 
the present case as I have said, the 
learned Subordinate Judge who passed the 
preliminary decree has held that the morts 


-gage-of the factory in favour of defendants 


Nos. 1 to 3 and father of defendants Nos. 1 to 
5 was a simple mortgage. It was, therefore, 
contended that. the accounting -could only 
be on the basis of what was actually 
received; but as I have said before the 
position of the defendant was not only 
that of a simple mortgagee but- also of 
partners who had undertaken.to work the 
factory with their own capital and realize 
the principal and interest of-the mortgage 
by the profits of the business. A mortgagee 
who takes possession under a power-of- 
attorney is in a quite different position. 
The power-of-attorney can be cancelled 
any moment and the mortgagor may 
assume possession of the property. But in 
this case under the terms of the partnership 
deed and of the mortgage taken together 


it was not open to the Plaintiffs to take’ 


Possession of the mortgaged properties. 
The partnership was to continue till the 
mortgage was satisfied. In my opinion 
the principle laid ‘down in the case above 
referred to cannot be applied tothe facts 
of this case. e 

I now come to consider the question 
whether there was wilful neglect and 
misconduct on the part of the principal 
defendants in not working the Bhatni 
factory with molasses in 1928-29, It was 
contended that the petition filed by the 
plaintiffs on April 27, 1931, asking the 
Court to award compensation for the loss 
incurred by the defendants for not working 
the factory in the year in .question with 
molasses, does: not disclose either fraud 
or misconduct. But the petition was filed 
in the suit itself and must be read along 
with the plaint in which there is a definite 
allegation of misconduct of the defendants 
in not working the same factory with gur 
in previous years, In para. 6 of the peti- 


he was: not accountable 


4 


tion the plaintiffs stated that the non-working ` 


of the Bhatni factory with molasses. by 
the defendants in the year in question was 
deliberate and illegal and was in contraven- 
tion of the express terms of the deed of 
‘partnership. No doubt the word “illegal” 
may mean anything but read along with 
the plaint, it clearly means that it was.in 
contravention of the definite undertakings 


-given by the defendante in the partnership 


ò 
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deed. In my opinion, the pleadings (if the 
petition of the plaintiffs and the objection 
of the defendants may be called so) clearly 
raise the questicn of the misconduct. The 
plea of the defendants was that they acted in 
good faith as they honestly believed that the 
working of the factory with molasses 
would not be profitable. The learned 
Subordinate Judge was therefore perfectly 
entitled to enter into the question of the 
bona fides of the defendants. In fact, the 
learned Judge in the judgment of the civil 
revision case above referredto is also. of 
the opinion that the defendants themselves 
having invited the Court todecide whether 
their omission to work the factory in the year 
in question was bona fide or otherwise the 
Court was justified in deciding it. 

Now, the learned Subordinate Judge, 
after working the figures, has come to the 
conclusion that had the factory worked 
there would have been a profit of more 
than a lakh of rupees to the partnership and 
this was lost. It is true that we cannot 
decide, as the learned Judge has remarked, 
ex post facto. We must place ourselves 
in the position of the defendants in about 
November 1928 to February 1929 when 
molasses had to be purchased. The learned 
Subordinate Judge is perfectly right when 
he holds that the defendants must be judged 
with the standard of a prudent man of 
business and we have to see what such a 
man would have done taking into considera 
tion the prospect of the price of sugar 
and the price of the molasses then prevailing. 
It is not correct to say that he has decided 
the case on the basis of what eventually 
happened, but on what a prudent man of 
‘business has done provided thatthe capital 
of about Rs. 6,00,000 was available. I 
shall deal with this aspect of the question 
when I come to the figures of the learned 
Subordinate Judge. But before I deal with 
it, { have to dispose of another objection of 
Mr. P. R. Das ahd that was that the 
defendants asked the advice of the plaintiffs 
which was withheld, and thereafter the 
defendants exercised their own discretion 
and the Court cannot question their discre- 
tion. But’ the Court must see whether the 
omission to work was in honest exercise of 
discretion or whether it was simply to avoid 
putting in the capital. 

Exhibit A (1) isthe letter of Mr. Gurdaval 


Srivastava to Messrs. Kishorilal Makundi Lal- 


in which the writer describes the conversa» 
tion which he had with the plaintiffs’ men 
in connexion with the working of the factory 
{n 1929, Ex, A (3) is its office copy, Ex. A (2) 
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is the Jetter which was sent by the defen- 
dants to tke plaintiffs along with a copy of 
Mr.’ Srivastava’s letter to them. It ig 
dated ‘February 17, 1929. This letter 
which was registered was not accepted by 
the plaintiffs and was received back by 
the defendants. It was prcduced unopened 
in Court when it was opened and was exhie 
bited withcut objection. In Ex.A (1) [copy 
of Ex. A (3)| dated February 16, 1929 Mr. 
Srivastava informs the defendants that in 
obedience to their order he saw the plainte 
iffs’ men Shaikh Khuda Baksh once before 
(of which the date is not given) and again 
on January 25, 1929, in connection with 
ethe working of the Bhatni factory with 
gur. He says that heexplained to him that 
the rates of Java sugar from the time up to 
January, February and March 1930 would 
be Rs. 9-4-0, Rs. 9-5-0 and Rs. 9-60 and 
that he inquired of him whether under the 
circumstances he wanted the factory to ba 
worked. Khuda Baksh replied that as the 
suit was pending he was unable to give 
any definite answer. Srivastava however 
gathered from the conversation that the 
view of Khuda Baksh was that whether the 
work be continued with gur or not the re- 
sult would be thesame, because if the work- 
ing with gur be stopped the staff of the 
mili would have to be retained all the same. 
It is much better that loss should be 
suffered by working the factory than by 
paying the staff without work. Srivastava 
proceeds that thereafter be went to Siwan 
and met plaintifs’ men: Muhammad Habib 
and others. The result was the same. They 
said that they would not give any reply 
privately because there was litigation, It 
was open to the defendants to get the matter 
adjudicated in Court, Otherwise they should 
do what they think fit. They added that 
though there was no hope of profit in mak- 
ing sugar from gur, yet if the work was to 
be done efficiently and economically the 
expenditure on the staff might be met, and 
if there was any rise in the price there was 
a chance of there being profit also. Thia 
letter of Srivastava was sent by the defend-, 
ants along with their own letter Ex. A (2) 
under a registered cover which obviously 
was not accepted by them and was returned 
to the defendants and the envelope was pro- 
duced unopened in Court. This letter also 
speaks of a previous letter having been sent 
to the plaintifis by the defendants. This 
Jetter is Nc, 13/29 and is dated January 26, 
1929. Habib for the plaintiffs denies have 
ing received either of the two letters. But 
the receiptiof the January letter has been 
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proved by the Dak book, though this letter 
has not been exhibited. I also believe that 
the plaintiffs received the registered letter 
but refused to accept the cover. We may 
therefore take it that the defendants made 
enquiries from the plaintiffs and. they did 
not indicate definitely what they wanted 
the defendants to do and left the matter to 
their discretion, Therefore if the defendants 
exercised an honest discretion, the matter 
ends there, andthe plaintiffs are not entitl- 
ed to any compensation. But if, on the 
other hand,as I shall presently show, they 
did not work the factory sim ply to avoid 
putting any capital in it in spite of the fact 
that profit was expected and caused loss 
not only of the profit but also of the pay- 
ment of the staff which admittedly was 
about Rs. 25,000 they are liable. Mr. Mitter 
on behalf of the appellants drew our ätten- 
tion to a passage in Lindley on Partnership, 
Edn. 10, at p. 560, whicb runs as follows : 

«The doctrine of laches is of great importance 
where persons have agreed to become partners, and 
one of them has unfairly left the other to do all the 
work, and then, there being a profit, comes forward 
and claims a share ofit. In such cases as these, the 
plaintiff's conduct lays him open tothe remark that 
nothing wouldhave been heard ofhim had the joint 
adventure ended in loss instead of gain ; and a Court 
will not aid those who can be shown to have remain- 
ed quiet in the hope of being able to evade respon- 
sibility in case of loss, but of being able to claim a 
share. of gain in case of ultimate success.” 

This remark, in my opinion, has no ap- 
plication to tbe facts of the case. It is true, 
as I have held, that the plaintif did not 
accept the registered letter of the defend- 
ants ahd did not reply to tbe letter of Janu- 
ary 26, 1929, which I have held- must have 
been received by them. But it is clear from 
the letter of Mr, Srivastava to the defend- 
ants Hx. A (1) and copy Ex. A (3) that 
though on account of the pending litigation 
Khuda Baksh or Habib did not give definite 
direction’ to the defendants they neverthbe- 
lesg clearly expressed their desire that the 
factory should be worked with gur. It 
cannot be said that the plaintiffs unfairly 
left ihe defendants to their resources, 
Clause 3 of the partnership deed runs as 
follows : : 

“It will be binding upon the second party (i. e. 
the defendants) to run the two factories every year 
with the entire proceeds of the sugarcane and 
molasses season. If et any time owing to the unfavour- 
able market the rate of molasses be such as may 
yield no profit in the manufacture of sugar from 
molasses, in that case the work of manufacturing 
sugar from molasses could be stopped in consulta- 
tion with the parties. The said factories shall not be 
closed in any other case.” ° : = 

Therefore, working the factories with gur 
was the ‘normal condition which can only 
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be departed from with the consultation of the, 


parties if no profit was expected. No doubt. 
the plaintiffs, as I have found, withheld’ 
their definite opinion from the defendants- 
but nevertheless the second condition must 
be present, 4, e. that profit should not. be” 
expected. If, as I shall presently show, the” 
condition was such that enormous profit was’ 
expected the defendants had no option’ of, 
stopping the work. I now come to consider 

what was the condition of price prevailing 
at the time when the decision had to be_ 
taken whether or not the factory should be 
worked with gur, The factors which are to. 
be taken into consideration and which’ the: 
learned Subordinate Judge has considered™ 
are the price of gur, manufacturing cost,’ 
out-turn of sugar, its price and the sale prot, 
ceeds of by-product, the molasses. In this. 
connexion Mr. Das Las questioned only the 

price of gur and the price of sugar as-held 

by the learned Subordinate Judge. Thé 

rest has been accepted. The cost of manu- 

facture has been taken by the learned Judge’ 
to be Rs. 1-1-4 per maund, though the plain- 

tiffs in their petition had themselves stated 


it to be Rs, 1-2-0 per maund, This slight 


difference in the cost of working will 
not be material if the purchasing price of. 
gur and the selling rate of sugar be proved 
according to the calculation of the Sube 
According to the calcula- ` 
tion of the learned Subordinate Judge the 
net profit would have been Rs. 1,06,374-12-0. 
and the plaintiffs’ share of it would be. 
Rs. 53,187-6-0; but he has allowed them 
only Rs, 42,486-6-6 which was the amount 
claimed by them. So there is still a margin 
of about Rs. 11,000 in the plaintiff’s share of 


_ profit and Rs. 22,000 in all and that will be 


more than enough tə wipe out the slight 
difference in the working cost as mentioned 
by the plaintiffs and as found by the learned 
Subordinate Judge, and I will not deal with 
it at all. I shall, therefore consider whether 
the price of gur and the selling rate of the 
sugar as found by the learned Subordinate 
Judgeto have prevailed when the degision 
has to be taken is correct, 
The selling rate of sugar taken by the. 
learned Subordinate Judge for the basis of. 
decision is Rs. 910-6 per maund, Mr. Das 
questioned this igure. But in my opinion the. 
conclusion of the learned Subordinate Judge 
is correct, It is the admitted case of both 
the parties that the price of Indian manu- 
factured sugar depends upon the price of. 
the Java sugar. The price of Java. sugar 
at Calcutta is mentioned in Ex, H and ig 
also mentioned in a cutting of Amrita . 
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Bazar Patrika dated January 25, 1929, 
which was enclosed in the defendants’ letter 
No. 30-29 to. the plaintiffs, dated January 
26, 1929.. The manufacture of sugar from 
gur at Bhatni was.to commence some time 
- in about May or June as till then the factory 
was working with cane, The cutting from the 
Amrita Bazar Patrika shows that the forward 
rate for July toSeptember was Rs. 9-7-0. 
Ex. H also supports this where the 
price is mentioned as Rs. 9-5-0 for July and 
September and Rs. 9-6-0 for October and 
December. In Srivastava’s letter to the de- 
fendants also the price mentioned is from 
Rs, 9-4-0 to Rs, 9-6-0 up to January, Febru- 
ary and March 1930. Therefore, in my 
opinion the learned Subordinate Judge is 
not wrong when he has taken the price of 
Java sugar at Oalcutta at Rs. 9-60. . 

Now it is the admitted case of the parties 
that the price to be taken into consideration 
is of Cawnpore. The railway freight from 
Calcutta to Cawnpore being Re. 1-4-0 per 

maund, the learned Subordinate Judge has 
rightly taken the price of Java sugar at 
Oawnpore at Rs, 10-13-0 adding three annas 
per maund for the middleman’s profit. It 
18 also the admitted case of the parties that 
tbe Indian sugar must be offered at 8 annas 
per maund less than the price of the Java 
sugar, Therefore, the price of Indian sugar 
must be taken to be Rs, 10-5-0. The freight 
from Bhatnito Oawnpore being 8 or 9 annas 
per maund must be deducted from it, There- 
fore, the price at Bhatni comes to Rs. 9-12-0 
or Rs. 9-13-0 per maund, In fact, the Siwan 
sugar was'sold at the factory at Rs. 9-12-6 
per maund. The learned Subordinate Judge 
if he has erred at all haserred in favour of 
thé defendants when he has taken the rate 
at Rs. 9-10-6, Nothing has been urged to 
show that heis wrong. 

I now come to the price of gur. The learn- 
ed Subordinate Judge has taken it to be 
Rs. 4-2-3 per maund. Mr. Das contended that 
the price ought to have been taken at 
Rs. 4-3-3. He referred to Ex. D (cash bock of 
Siwan) which shows the price at which gur 
was purchased there. The rates varied from 
Rs. 4-7-0 to Rs. 42-6. Butit is clear from 
the entries on the left hand side that for 
some reason or other the sellers were not 
being paid full price. Some deductions were 
made from the price which was entered on 
the credit side. We have, however, got 
definite evidence of the defendants’ witness, 
Mr, Srivastava that in fact at Bhatni 17,696 
maunds of gur was purchased for that mill 
fer Rs. 72,364-7-0, which was ultimately 
transferred to Siwan. The average rate 
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comes to a little less than Rs, 4-2-0 
per maund. Therefore, when the learned 
Subordinate Judge has fixed it at Rs. 4-2-3 
he has been overcautious. The plaintiffs’ 
figure was Rs, 4-1-3 per maund. On the 
whole, I am satisfied that the basis of the 
calculation of the learned Subordinate Judge 
is correct, and these facts must have been 


‘obvious to the defendants at atime when 


they had to take a decision. 
It may, however, be argued that if 


such a large profit was expected why the 


defendants did not work the factory with 
gur, The reason is obvious. The defend- 
ants had several other businesses and a 
capital of about Rs. 6,00,000 was needed to 
work the Bhatni factory with molasses. 
They were not willing to put in this capital. 
It appears that for this reason they did not 
work this factory with molasses in the year 
1925-26 and did not work it fully in 1927-28 
for which the learned Subordinate Judge 
who passed the preliminary decree award- 
ed compensation to the plaintiffs. The 
defendants did work the factory with 
molasses in 1926-2/ when there was loss. 
But the judgment of the learned Subordi- 
nate Judge shows that this loss was due to 
bad work. In Exs. 3a (8a) (not printed), 
dated April 29, 1928, the plaintiffs definitely 
accused the defendants of not putting 
sufficient capital in the business, They 
Sal in reality you did not want to stock gur nor 
do you want to lay out proper amount of money in this 
business, These matters are wholly against the 
ekrarnama dated January 15, 1925, and you are res- 
ponsible for all our past and future losses which 
are due to your manner of working." 

A few lines before the plaintiffs further 
said : E | 

“Besides in working with gur it ie necessary to 


have full stock in which it is necessary to spend 


sums of money and you do not want to lay out enough 
money. = 
In working with cane the capital is 
not locked up. The factory goes on buying 
cane and simultaneously manufacturing 
sugar and selling it. But while in working 
with molasses it had to purchase during 
the cane crushing season which is from 
November till April and stock it for several 
months. The money is locked up and the 
manufacture commences ic June and then 
the sugar issold. Therefore, it seems that 
throughout this unhappy partnersitip the 
defendants all along tried to avoid work- 
ing with gur. Of course, they did work 
at Siwan with gur, hecause it was simply 
a refinery and could not be worked with 
cane. On the whole, in my opinion the order 
of the learned Subordinate Judge is correct 
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and I would dismiss 
costa. 
Manohar Lall, J.—(After stating the 


this appeal with 


facts, his Lordship proceeded further.) It- 


is now necessary to state that circum- 
stances which are relied upon by the 
plaintiffs in order toclaim the relief which 
they have fixed at Rs, 42,483-6-6 as damages 
for non-working of the gur after the institu- 
tion of the suit. The plaintiffs, as stated 
already, rest their case upon 

“the deliberate and illegal non-working by the 
defendants of the Bhatni factory with gur in 
contravention of the express terms of the deed of 
partnership and without the consent and approval 
ofthe members of Nuri Mian & Co. as laid down 
in the deed (see para. 6 of the petition of April 
27, 1931.)” 

In the absence of any other details 
given in this petition or in the rejoinder 
petition filed on May 9, 1931, it is clear 
to my mind that the plaintiffs seek relief 
by reason of their allegation that the 
defendants have contravened the express 
terms of the deed of partnership (undoubt- 
ediy referring to cl. 3). No case of fraud 
or dishonesty could be allowed to be gone 
into upon this pleading because of, as 
pointed vut by their Lordships of the 
Judicial Committee in the recent case in 
Bharat Dharma Syndicate Ltd. v. Harish 


Chandra (10) 

“the great difficulty which is occasioned both to 
persons charged with fraud or other improper con- 
duct, and to the tribunals which are called upon 
. to decide such issues, if the litigant who prefers the 
charges .is not compelled to place on record precise 
and specific details of those charges. Inthe present 
case the petitioner ought not to have been allowed to 
proceed with his petition and ‘seek to prove fraud, 
unless and until he had, upon such terms as the 
Court thought. fit to impose, amended his petition 
by including therein full particulars of the allegations 
which he intended to prove :” 

_ Their Lordships also observed that 

“such cases as the present will be much simplified 
if this practice is strictly observed and insisted 
upon by the Court, even if, as in the present case, 
no objection is taken on behalf of the parties who 
are interested in disproving the accusations.” 

In the case before us the learned Sub- 
Ordinate Judge put the question to him 


at p. 21 of the judgment in this form : 

“Now the question is whether in deciding not 
to work with gur the defendant acted bona fide 
under the impression of unfavourable market or 
whether as the plaintiffs’ case is that they did not 
work because they did not want to invest a large 
amount of money in purchase of gur from January 
to April,” | 

The learned Subordinate Judge framed 


(10) 41 O W N 746; 168 Ind. Oas. 620; AIR 1937 
P O 148; 64 IA 1431 L R (1337) All, 566; 31 8 
L R 306; 1937 OL R 37; 1937 A LR 432:9R P 
O 311;3B R 543; 18 PL T 421; 1937 0 WN 
631; - (1937) M .WEN 744; 39 Bom. L R 963; (1937) 2 
M L, J 650 (P.O). i 
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this question in this form not on the 
pleadings but apparently upon the state- 
ment of witness No. 11 for the plaintiffs 
at p. 11 where he stated : - 

“The reason why the defendants did not want 
to work with gur at Bhatni was that it required 
a largə outlay in thə purchase of gur and they 
preferred to lay out that money on interest.” i 

This statement receives corroboration 
from a letter Ex. 3a (8a) dated April 29, 
1928, which was addressed by the plain- 
tiffs to the defendants in which ‘it was 
asserted that the defendants were inten- 
tionally refusing ts work gur because 

“in working with gur it is necessary to have full 
stock in which it is necessary to spend large amount 
of money and you do not want to lay out enough 
money (or in lump sum) in this business, so you 
adopt such procedure by which you may avoid 
working with gur......... But in reality you did not 
want to stock gur, nor do you want to lay out 
proper amount of money in this business. - These 
matters are wholly against the ekrarnama dated 
January 15, 1925." 


It may therefore be taken as established 
that the plaintifis were under the im- 
pression that the defendants were not 
working the Bhatni Factory with gur bes 
cause they found if more profitable to lay 
out their money on interest, but this assumes 
that the defendants were in full possession 
of funds and negatives the suggestion 
made by Sir Sultan. Ahmad appearing’ on 
behalf of the plaintiffs, that the defendants 
were in difficulty in bringing forth such 
large sums as would be required. to pur- 
chase the stock of gur. The evidence upon 
the record and the surrounding circumstances 
disclose the undoubted fact that the defend- 
ants, are very big financiers who have a 
number of sugar mills and other business 
on large scales and that if they so chose 
they could easily invest the capital required 
for working the mill with gur in the season 
in question. l 

The question which falls then to be deter- 
mined is whether the defendants in refusing 
to carry out the terms embodied in para, 3 
of the partnership are liable to be mulcted 
in damages in favour of the plaintifis, It 
will be convenient here to ascertain whe- 
ther the plaintiffs can in law claim damages 
against a co-partner who refuses to carry 
out the terms of the partnership, The obvious 
remedy of such a partner is to apply to 
the Court for dissolution as provided in 
s. 254, Contract Act (now s. 44, Partnership 
Act of 1932). But the question is whether 
in addition to this remedy a partner can 
also claim damages against his partner 
who wilfully breaks the terms of the part- 


nership. I am aware of no case where 
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damages have been allowed to a partner 
in an action for dissolution of the firm 
With reference to the very facts which 
constitute the cause of action for the dis- 
solution of the partnership. unless loss 
has actually been occasioned -to the part- 
nership for any fraudulent and dishonest 
conduct of the partmer concerned. In my 
opinion a claim for damages of the kind 
which is now under consideration does not 
lie against a partner at the instance of the 
partner who is asking for dissolution on the 
ground that the defendant-partners refused 
to carry out the terms of the partnership. 
The case in Dean v. Macdowell(11), appears 
to suggest that “you cannot extend the 
cases with regard to a share in the profils 
to a case in which as between the parties 
there really was nothing but a breach of 
covenant” and that the question as to 
whether a breach of covenant has resulted 
in a loss to the partnership “would have 
been a matter for an action for damages 
if it could have been alleged or shown here,” 
In my opinion where the defendant has 
committed a breach of the partnership 
articles. after the institution of the suit 
for dissolution of the partnership based 
upon earlier breaches of the partnership 
Articles, the remedy of the plaintiff for 
being indemnified in resulting loss to the 
partnership lies if at all in bringing an 
action for damages, Upon this ground 
also I hold that the plaintiffs have no 
right to claim a relief so far as it con- 
cerns the damages or loss assuming it was 
sustained by him after the institution of 
the suit. In Sasti Kenkar v, Man Gobinda, 
53 Ind, Cas. 2 (6), itis to be noticed that 
the Court expressly decided that where 

“a partner is guilty of gross negligence, unskilful- 
ness, fraud or wanton misconduct in the course of 
the partnership business, he is ordinarily responsi- 


ble to the other partners for all losses and damages 
sustained thereby.” 


` In other words actual loss must be estab- 
lisned by evidence and not a possible 
loss; the question which arose in that 
Case was whether the defendant was liable 
to indemnify the plaintiffs for the loss 
which had actually accrued. There are 
some observations to be found in Bury v. 
Allen (5), which appear to support the cone 
tention that where the case of an act of 
fraud, or culpable negligence, or wilful 
default, by a partner. during the part- 
nership, to the damageof its property or 
interests, in breach of his duty to the parte 
nership, is established and where the part- 
(11) (1878) 8 Ch. D 845; 47L J Oh. 537; 38 L- T 
862; z0 W R 486. 
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nership has been dissolved this matter must 
form the item in the accounts to be taken, 
To my mind this case again contemplates 
actual damage having been caused to the 
partnership. But, in the present case, no 
actual loss has been proved to have accrued, 
The claim is that if gur had been worked 
by the Bhatni Factory the working would 
have resulted in profit and this is based 
upon a priori reasons on the ex post facto 
principles. In the numerous cases which 
I have examined the question always arose 
whether a partner is liable for actual loss 
which has accrued and not for the share 
of the probable profits which may have 
been made for instance, the casein Cragg 
v, Ford (8), where the claim was made 
that certain bales of cotton were delibere 
ately and fraudulently not sold by the 
managing’ partner at a proper time and 
that when sold later resulted in actual loss 
which was measureable, The Court held 
that the partner in- the exercise of his 
honest judgment did not. think it prudent 
to make the sale atthe time when it was 
suggested the bales should have been 
sold.- It is to‘be-noticed that in this case 
the claim. was: that the- actual’ loss which 
had accrued should fall om the guilty part- 
ner. It was not a case of contemplated logs 
or a contemplated: profit. 

But it is argued that in the present 
case the- learned Subordinate Judge who 
passed’ the preliminary decree dated Jung 
30; 1930:has awarded damages to the plain- 
tifs for the non-working of! gur in “the 
Bhatni Factory for the period antecedent 
to the date of the suit orin other words 
in respect of facts- which gave rise to the 
cause of action forthe suit for dissolution 
and that no appeal having been preferred 
against this decree it is not open to the 
defendants to resist the claim of: the plaine 
tiffs which is now under consideration, In 
my- opinion this argument is unsound. 
The learned Subordinate Judge did- not 
make any declaration in the judgment 
dated' June 30, 1930 making the defendants 
liable for the- damages which are said to 
have accrued after the date of the suit. 
When the trial opened before the learned 
Subordinate Judge the plaintiffs were aware 
that the mills- had- not- worked pendente 
lite and it was open to them tọ have 
asked for an-amendment-of the plaint and 
if they had done so: this matter could 
easily have been: investigated and decided 
by the Oourt. The plaintiffs having failed 
to. adopt the’ obvious: course -their: claim 
for damages: for the period subsequent tu 
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the date of the suit must bə decided in- 
dependently of any view expressed by the 
learned Subordinate Judge in his order 
dated June 30, 1930. 

lt was then suggested that the present 
case was much complicated in view of 
the fact that the defendants are not only 
partners but mortgagees in possession and, 
therefore, by the operation of s, 76, T. P. 
Act, they are liable for damages to the 
plaintifis upon the footing of wilful default. 
in my opinion, the defendents, are not 
mortgagees in possession. As I have al- 
ready pointed out the plaintiffs by their 
amendment petition of the plaint distinctly 
asserted that the defendants are simple 
morfgagees, In the mortgage bond dated 
October 27, 1925, para. 2 distinctly men- 
tions that the mortgaged property is the 
interest of the mortgagors in the business 
of manufacturing sugar and molasses 
carried on by them under the deed of 
partnership dated October 15, 1925, along 
with the buildings machinery and. ap pure 
tenances. In the deed of partnership it was 
“ distinctly mentioned that the milkiat right 
in the properties and the machinery of the 
mills remained with the mortgagors and 
not with the partnership. Upon these 
facts it is clear that the position which the 
plaintiffs took in the amended plaint was a 
Correct one, namely that the defendants 
are simple mortgagees. The learned Sub- 
ordinate Judge in his judgment dated June 


30, 1930 has also come to the same conclue 


sion. Who then was in possession of the 
mortgaged properties and the business of 
running the factories? The answer is 
obvious. It wasthe partnership who was 
“in possession of the business which was to 
result in a profit in a sufficient quantity 
to. discharge or reduce the burden of the 
mortgage executed by the plaintifs. The 
manner -of division of the profits of the 
concern or its. destination is immatenal 
and irrelevant for the purpose of deciding 
as fo who was in possession of the mort- 
gaged premises. In my opinion, therefore, 
the question is not at all complicated by 
the assertion that the defendants are also 
mortgagees in possession. ‘I'nis assertion is 
nct borne out by the evidence, But assume 


ing that the defendants are mortgagees in 


possession they can only be in possession 
as such of the machinery and the buildings 
and not of the partnership business which 
ex hypothest must be in possession of the 
partnership. Such being the case if the 
- mortgagors come to complain of mismanage- 
ment the first thing that requires. considera- 
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tion is what has the mortgagee of the 
machinery and the buildings done or, what 
omission on.his part can be called mis- 
Management, Is such a mortgagee expected 
to put the capital at a large scale and run 
the business? Can he be required to risk 
his own fortune in speculation and to incur 
hazard in an adventure that is ultimately 
to redound to the benefit of the mortgagor 
and even if such a mortgagee in possession 
of the buildings and machinery be required 
to risk his fortune in- speculation on the 
chance of the adventure turning out’ profite 
able, would he be allowed to do so by the 
persons in possession who.are the partners. ee 
In my opinion, such a claim by the plainte 
iffs must be ruled out as extravagant and 
unreasonable. The true view seems tobe 
that if two persons are in partnership and 
one of them mortgages his share inthe’ in- 
terest to the other, the dominant character 
will be that of the partnership and not of 
the mortgageeship. Asto whether the de- 
fendants can be made liable on the footing 
of wilful default in the circumstances. of, 
this case I may refer to the case in Cathe- 
rine Parkinson v. Robert Hanbury (12), 
where it was pointed out that 

“a mortgagee who takes possession of the mort- 
gaged estate is, on & bill for redemption, bound'-to 
renderan account of reats and profits received, and: 
is also liable for all which he might have received 
but for his wilful default; but where persons, who 
though in fact mortgagees, enter into possession.of 


the rents and ` profits ın another character, they can- 
not be subject to that special liability” 


and that. 
“their receipt of the rents and profits in the par- 
ticular character of mortgagees in possession must 
be distinctly established.” ; 
Some argument was advanced before us 
as tothe applicability of that elusive phrase 
“wilful default” to the case of the defend: 
ants in the present case. The cases which 
attempt to define ‘wilful neglect or default” 
have been summarized in In re City Equit- 
able Fire Insurance Co. Ltd, (13). la my opie 
nion, the defendants are not liable even 
on the foot of wilful default assuming it to 
have been established in the case, which I 
do not think has been established. . It was 
contended by Mr. P. R., Das on behalf of 
the defendants that it was open to the de- 
fenodants in the peculiar circumstances of 
the case (the peculiarity arising from’ the’ 
fact that the plaintifis had instituted a 
suit for dissolution and were refusing -to 
give the defendants the benefit of taeir 
a M2) (1867) 2H LO 1; 36 L J Ch, 292; 139 R BR. 


(13) (1925) Oh. D 407; 94 L J Oh, 445; 133 LT 520; 
40 T L R853; 19225B & OR 109; 19 Lil, L Rep 
225, 
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advice when asked todo so) in the honest 
‘exercise. of their discretion to refuse lo work 
gur in the Bhatni Mill which would in these 
circumstances undoubtedly have been an 
undue hazard and risk by the defendants 
because (it was contended) in case the ad- 
venture resulted in a loss it might have 
been open tothe plaintiffs to take up the 
position that they were not liable to share 
in the loss which was the result of an ad- 
venture taken by the defendants on their 
own risk, and if,so it is argued, the de- 
fendants in such a peculiar situation did 
not think it proper to work gur, their refu- 
sal to work cannot be made the founda- 
tion of any claim for damages. It was 
also pointed out on behalf cf the defend- 
ants that they had been working sugar- 
cane tothe fullest capacity in the pericd 
in question and this resulted in profits 
which have been shared by the plaintiffs 
(as had been found by the learned Subordi- 
nate Judge) and that it must consequently 
be assumed that if the adventure was pro- 
fitable there was no reason why the defend- 
ants who were to have share in the profits 
half and half would nothave begun and 
earried through the work of converting gur 
into sugar in tte Bhatni Mill. Reliance is 


placed very strongly upon the finding of the ` 


learned Subordinate Judge at p. 21 ; 

“that the plaintifis’ refusal to give an unequivocal 

reply to the defendants’ query whether the mill 
should be worked with gur or not in 1929 entitled 
the defendants to use their own discretion in the 
matter,” 
- -Mr. Das, relying upon this finding, adopts 
the view taken of the position of the dee 
fendants in similar cases reported in Cragg 
v. Ford (8), that the defendants’ in the 
honest exercise of their judgment did not 
think it proper to work the Bhatni Mill 
with gur. The question then which I have 
to consider is whether there are any mates. 
rials upon the record of reliable character 
‘which would coerce me. to come to the 
conclusion that the exercise of judgment 
by. the defendants was dishonest and une 
businesslike. ; 

It is useful to recail here the surround: 
ing circumstances which existed at the 
period in question when it is said that the 
defendants with a view to defraud the 
plaintifis of their just profit decided not to 
work the Bhatni Mill with gur. The plaint- 
iffs had instituted a suit for dissolution of 
partnership on October 6, 1928. lt is come 
mon ground that the decision as to whe- 
ther the gur should be worked in the 
Bhatni Factory must be made in the four 
months of December, January,. February 
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and March. The case of the defendants is 
that in January 1929, they sent their gene 
ral manager, Gurdayal Srivastava, D. W. 
No 5 in the present proceedings, to the 
plaintiffs to inform them of the prevailing 
rate of Java sugar and molasses and to 
obtain consent of the plaintiffs for not worke 
ing the Bhatni Mill with gur in that year. 
The manager embodied the result of his 
conversation with the plaintiffs in a report 
which was submitted to the defendants. A 
copy of this reportis Ex. A atp. 37 and 
refers to the interviews which the manager 
had with the plaintiffs on two occasions 
apparently both in January 1929. The plain- 
tiffs are stated in that report to have taken 


up the natural attitude 

“that as a suit on behalf of Messrs, Nuri Mian and 
Oo., against us (the defendants) was pending dis- 
posal in Court, it was not quite proper for him fo 
give any opinion and that therefore he did not 
like to give any opinion verbally and added that if 
we wanted tomake any enqairy about, we should 
make enquiry in writing from Messrs, Nuri Mian 
and Co.,and then a suitable reply would be given 
in consultation with all the partners of Messrs. 
Nuri Mian and Oo., and the Pleaders.” 


The report of the manager adds that 
Messrs. Nuri Mian and Oo., were of opinion 
that it was immaterial whether the work 
continued with gur or not because if all 
the staff of the mill had to be retained as 
before resulting in the same amount of exe 
penditure of the partnership it was better 
that Messrs. Nuri Mian and Oo., should 
further lose by continuing the work. It 
appears that in consequence of this report a 
letter was sent in writing to the plaintiffs 
on January 27,1929 which is the date of 
dispatch of the letter No. 13/29 dated Janu- 
ary 26, 1929, The receipt of this letter is 
evidenced by the entry in the peon book 
bearing the signature of Md. Habib, 
Ex. G (1) at p. 36. The manager was 
again requested to obtain a proper reply by 
conversation with the plaintiffs upon this 
important question because no reply had 
been received tillthe middle of February 
1929 and the defendants could not come to 
a final conclusion and the matter was urgent. 
The report Ex. A (1) states that on Febru» 
ary 16, 1929 the manager went to the plain- 
tiffs to obtain a reply to the letter of Janu- 
ary 26, 1929 when he was informed by 
Wahid Mian, one of the partners, that no 
oral talk on this point was desirable and 
that a written reply would be sent to this 
letter in afew days. Thereupon the mana- 
ger went to Siwanon that very day: and 
met other partners in order to make a press- 


ing demand fora reply to the letter of 


January 26, 1929 and the reply which they 
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gave, a8 stated in the report, is as follows: 

“We shall not give any reply to the said letter or 
any opinion’ privately in case of litigation. If 
Messrs. Kishori Lal‘Makundi Lal (the defendants) 
think if necessary they may get this matter adjudi- 
cated upon by Court. Otherwise they may do as 
they. think fit. We have beforehand submitted a 
petition in Court making mention about gur, with 
& view to safeguard against loss to us. It would be 
better if the matter is decided there so that what- 
ever decision may be arrived at will be clear. 
Otherwise as to the opinion given privately firstly 
law points as regarde the accrual of cause of action 
are a hindrance to our giving a definite reply, 
- Secondly in spite of the fact that in view of the 
present selling rate of gur there is no hope of pro- 
fit from making sugar from gur, yet if the work 
be done very efficiently and economically, the ex- 
penditure on the staff may of course be met and if 
there be an occasion of a rise in the price there 
may be profit also; otherwise, inthe present circum- 
stances there is at present surely an apprehension 
of loss of interest on the capital invested. Still (?) 
in view of the consequences of verbal conversation 
for the most part during the period prior to making 
claim we know that nothing can be settled by oral 
and private conversation when we deny the present 
partnership ‘of Messrs, Kishori Lal Makundi Lal 
on the basis ofthe claim. Such being the case we 
are not bound.to give any opinion and we will not 
give any out of Court.” _ | 

It is unnecessary to give any further 
quotation from this report. It is sufficient to 
say that I accept the finding of the learned 
Subordinate Judge on this matter when he 
holds.(1) that 

“what this conversation really amounted to was 
that the plaintifis declined to give any private 
reply in view of the suit pending between the 
parties, wanted the defendants ‘to get the matter 
‘cleared . up through the Oourt and finally expressed 
an opinion that even if the prospects were not very 
bright,.the pay of the staff at least could be secured 
. by a careful and economical non-working while there 
was a chance of profit if the market improved ; ” 
and (2) that the plaintiffs refused to give 
any- unequivocal reply to-the defendant's 
query whether the mill should be worked 
with guror not in 1929, The defendants 
thereupon: sent the letter, Ex. A (2), dated 


February 17, 1929, to the plaintiffs in- which: 


they made mention of the-report which they 
had received from their manager and com- 
plained that no reply was received by them 
- to their letter of January 26, 1929, mention= 
ing that “still out of foresight we have 
epurchased about 20,000 maunds of gur for 
making sugar at Bhatni Mill” and draw- 
Ing attention to the fact that the time of 
purchasing gur was coming to an end. At 
line 25, p: 41 in that letter, Ex, A (2), they 
stated: ° Sie 


“If in view of the market rate of gur and the- 


rates of sugar, present and future, up to March 1930 
we Make sugar from gur, there 18 an apprehension 


of loss in case the market tends to be against us, 


you will blame “us on that otcasion;and if for any 
earthly and-heavenly: causes there be rise in price, thea 


you would blame us that in case sugaz-would have. 
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been prepared from gur, it would have brought profit,” 


. and they pointed out that in: the -cireum: 


stances agreeing with the personal opinion 
of the manager they had desided that 
“in view of the present circumstances we also think it 
proper to do work at one place only instead of prepar- 
ing sugar from gur both at Siwan and Bhatni: ‘As 
sugar is prepared ; from gur only at Siwan Factory, 
sugar should be prepared there only ‘and after the 
sugarcane season is over, the mill at Bhatni should 
be closed.” if : 

In my opinion, the defendants were placed 
in & Very serious predicament and if under: 
the circumstances they did not think it 
proper to work the gur at Bhatni in view 
of the attitude taken by the plaintiffs it is 
impossible for any Court to say that they were 
not justified in so doing. If the plaintiffs 
were desirous that the mill should be worked 
it was open to them in view of the strained 
relations belween the parties—the matter 
was aciually pending in Court—to send a 
registered notice through their Pleader to 
the defendants or to the defendanis’ Pleader 
insisting that the defendants should work 
sugar in the composite factory; but instead ` 
of doing this they adopted an attitude that 
if there was a loss they would not be res- 
ponsible and if there was a profit they would 
be entitled to share init. This attitude of 
the plaintiffs is well put in “Lindley on 

“Partnership” at page 560, 10th Edn. in these 
words: 

“The doctrine of laches is of great importance where 
the persons have agreed to’ become partners, and one: 
of them has unfairly left the other to do all the work, 
and then, there being a profit, comes forward and 
claims a share of it. In such cases as these, the 
plaintiff's conduct lays him open to tha ‘remark that 
nothing would have been heard of him had the joint 
adventure ended in loss instead of gain; anda Court 
will not aid those who gould be shown to have remain- 
ed quiet in the hope of being able to evade responsi-. 
bility in case of loss, but of being able to claim a share. 
of gain in case of ultimate success.” Wa os 

I am therefore of opinion that it was not 
open to the learned Subordinate Judge to` 
embark upon a speculation by working out . 
the figures that if the defendants had worke 
ed sugar at Bhatni Mill in the season. of 
1929, the result would have been actual and 
not contemplated profit aud having arrived at 
that conclusion to calculate the profits which 
would have accrued on a hypothetical work- 
ing of 1,50,000 maunds of sugar and then to 
give the plaintiffs a decree for half of that 
amount, Ifthe learned Subordinate Judge 
had placed hioselfin the position of the 
defendants at the time in question, namely: 
in the months.of January and February 1929. 
and ‘considered their situation that they were 
the defendants in asuit.in which the plains: 
tifs hud asserted that the partnership wag - 
atan end while ‘the defendants were assert«* 
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ing that the partnership could not be dis- 
solved at the meresweet will of the plaintiffs, 
that the plaintiffs were giving no answers at 
-all or only equ:vocal answers to the request 
of the defendants that the plaintiffs should 
agree that there should be no working of the 
gur in view ofthe prevailing market rate 
and that the defendants were on the horns 
of a dilemma that if there was a loss the 
plaintiffs would undoubtedly repudiate 
_the working if started by the defendants 
‘and this matter would be subject-matter of 
alengthy proceeding in Court (10 years 
. have gone by since this partnership action 
-Was instituted and still the final decree is 
. under discussion before us) and if there was 
& profit the plaintiffs would undoubtedly have 
come forward to have their share, I think he 
, would have arrived at the conclusion that 
the defendants were justified in taking the 
steps they did, namely that they chose not to 
work this factory. I do not find that the 
learned Subordinate Judge has.taken the 


slightest notice of the peculiar situation in 


which these defendants were placed. Sir 
Sultan Ahmad contended that all these dis- 
cussions were irrelevant because in his 
submission para, 3 of the deed of partnership 
makes it incumbent upon the defendants to 
-work in all cases except those which are 
Specifically provided therein. His argument 
is that even if the market rate of molasses 
was unfavourable and no profit was capable 
of being yielded, still the work of manufac- 
turing sugar from molasses must be carried 
on unless the plaintiff agreed to its stoppage 
and he argued that the other contingencies 
namely celéstial and terrestrial calamities 
ect., has not arisen. In my opinion this argu- 
ment is wholly fallacious. Para. 3 of the 
deed of partnership contemplates cases of a 
normal state of affairs where the partnership 
is going on smoothly and the parties are on 
terms of businesslike amity. It has no 
application where an abnormal situation has 
arisen,-for instance where the partners 
are not even on speaking terms and are 
bitterly opposed to each other, and where 
one partner has actually tiled a suit in a 
Court alleging that- the partnership has 
been dissolved. In such s tate of 
affairs it is impossible to -have any con- 
sultation with the parties. The plaintiffs 
refused to be consulted. ‘hey declined to 
give any advice or- opinion and therefore 
there cannot be a mutual -consultation or 
mashwara- farikain. In such circumstan- 
ces the situation which arose is covered 
even: by. the express words of para. 3 
because it is impossible -to have “any cone 
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sultation with the parties” and even if it 
dces not fall strictly within the express 
words thereof a Court of justice will be slow 
to fasten an inequitable and impossible 
position and liability on the parties in the 
peculiar circumstances that prevailed 
at that time. The defendants therefore 
were in the situation that they could work 
if they liked at their own risk and peril and 
they, after attempting to consult the plain- 
tiffs seriously, decided not to run any risk 
in this highly risky working of the come 
posite factory, but they took a lesser risk 
in working the sugar in the other factory 
and in o:berseasons which did pot involve 
so much risk and the working whereof 
resulted in actual profit which has been 
shared by the plaintiffs. os 

I donot wish to devote any time in exas 
mining the figures which have been worked 
out by the learned Subordinate Judge as to 
the contemplated expenditure and receipts 
for 100 maunds of gur in these months. 


' His calculation is at p. 26 of the judgment 


and although he may have over-estimated 
tLe value of the receipts or under-estimated 
the expenditure to a small extent here and 
there, upon the whole I agree with the 
conclusion of the learned Subordinate 
Judge that if 100 maunds of gur had been 
worked there would have been a contem- 
plated prospect of profit of about Rs. 21 
per 100 maunds. As indicated above, in 
my opinion, even if this is so, this cannot 
be made the. foundation -of giving the 
plaintifis any decree for half the profits in 
what has not actually accrued but would 
have accrued if the calculation made by 
the learned Subordinate Judge in the four 
months of December, January, February, 
and March had actually stood the test of 
time. The question whether these figures 
would work out to be exactly the same 
figures after the lapse of time is immaterial 
because we cannot allow ourselves to be 
guided ex post facto; but we can only 
decide upon the principle as to whether a 
prudent businessman ought to have ems 
barked upon the speculation and risk in 
January and February keepiog in view the 
attendant circumstances which actually 
existed between the parties at that time. 
In my view, the answer is emphatically in 
the negative and I would exonerate the 
defendants completely. 

I agree with my learned brother that the 
defendanteappellants.are not entitled to 
challenge the decree so far as the sum of 
Rs. 31,744-0-10 was awarded by the prelie 
minory decree of August 18, 19380,. by 
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reason of their failure to prefer an appeal 
against that judgment and decree. The 
result is that in my opinion the appeal 
must be allowed in part and the liability of 
the defendants reduced by Rs. 42,483-6-6. 
In the circumstances I would crder the 
parties to bear their own costs of this 
appeal. 

[On difference of ` opinion between 
Mohamad Noor and Manohar Lall, JJ., the 
case was referred to Dhavle, J., who 
delivered the following judgment. | 


Dhavle, J.—This matter arises out of a 
„partnership action and has been referred to 
me under cl. 28 of our Letters Patent on a 
difference of opinion between Mohamad 
Noor, J., and Manohar Lall, J. The plain- 
tiffs and defendant No. 6 were carrying on 
a business of manufacturing sugar under 
the style of Messrs. Nuri Mian & Oo. They 
- owned the Desi Sugar Factory at Siwan, 
a refinery where sugar was manufactured 
ircm gur (molasses), and the Nuri Sugar 
Works at Bhatni, a composite factory where 
sugar was manufactured as well from cane 
as from gur, the cane season being about 
November to May when sugarcane is avail- 
able as raw material while gur had to be 
purchased and stored from the middle of 
December to the middle of April for being 
refined into sugar from June to October. 
On account of financial embarrassments the 
‘owners entered into a partnership with 
. defendants Nos, 1 to 3 under a deed of 
October 15, 1925 (lz, 1). This partnership 
was confined to the business carried on at 
the factories (referred to as ‘mills’ in the 
deed). The entire management was to be 
in the hands of the new partners who were 
to provide all the working capital without 
any interest, the owners on their part being 
entitled to nothing on account of the depre- 
ciation of the machinery. .The partnership 
‘was for an expressed term of five years. 
Reference was made in the deed of partner- 
ship toa mortgage deed to be executed by 
the owners in favour of the new partners 
mortgaging the factories as security for 
Rs. 575,000 the amount of debts owing from 
the owners and to be paid off by the new 
partners. On this amount the owners were 
to be charged interest at the rate of 9 per 
cent, Deranuum. The profits of the sugar 
business were to be divided equally 
between the parties, but out of the owner’s 
moiety three-quarters was to be paid to the 
new partners on account of the mortgage 
and one quarter only was to be actually paid 
to. the. ownérs. Under cl, 3 of. the. partnere 
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ship deed (which will have to be dealt with 
in detail later on) the new partners bound 
themselves to run both the mills throughout 
the season every year with sugarcane and-gur, 
and apart from circumstances beyond their 
control, such as celestial and terrestrial cala- 
mities and strikes, they were entitled. to 
stop the manufacture of sugar on consulta- 
tion (if not by agreement) between | the 
parties ; : 
“if at any time, on account of dullness of the market 
the rate of gurbe sach that there be no hope of 
profit in manufacturing sugar from gur." 

Exhibit 2, the mortgage bond, followed 
on October 27,1925, This included among the 
mortgagees not the managing partners (defene 
dants Nos. | to 3) only, butalsotheir uncle 
Babu Kanhaiya Lal, thesince deceased father 


ofdefendants Nos. 4 and 5. It was executed 
‘tin pursuance of the said deed cf partnership and ‘in 
consideration of the advance Rs. 4,75,000, carrying 
interest at 9 per cent. per annum for aterm of five 
years, and in case of default the mortgagees shall be 
entitled to enforce their right for sale of the 
mortgaged property.” ~ 


Under cl. 5of this bond it was agreed 
that notwithstanding the term of five years 
fixed in the partnership deed, the mort- 
gagees were, until the full discharge of the 
money due to them, entitled 
“ to retain under the terms ofthe aforesaid deed of 
partnership the enjoyment and possession of -the 
properties (mortgaged)...... to use and dispose of: it 
in and for the purpose of the said business .....” - |, 

Not long afterwards disputes broke ou 
between the owners and the managing - 
partners about making sugar from gur; the 
profits from this particular branch of the 
business were comparatively small, but the 
plaintiffs asked “when there is profit, why 
do you want to evade working with gur?” 
There were other disputes also; and on 
August 27, 1928, the plaintiffs gave a notice-to 
defendants Nos, 1 to 5 through a Pleader, | 
charging them with breach of “practically 
each and every term and condition of' the 
partnership” and saying that from that day 
the partnership stood dissolved, adding that 
it had stood “legally dissolved” on thé death 
of Babu Kanhaiya Lal, an event of 
January 14,1928. On September 11, 1928 
the managing partners sent a reply denying 
that Babu Kanhaiya Lal was a partner, 
and asserting that even if he were to be 
considered to have been a partner, the 
partnership was continued by the parties 
with full knowledge of the ‘death of Babu. 
Kanhaiya Lal, They further denied the 
breaches alleged by the plaintiffs and 
claimed in the event of dissolution: of the 
partnership to- remain in possession.:: as 
usuiructuary mortgagees.. ai En ANG 


» 
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On .October 6, 1928, plaintiffs brought 
their suit for a declaration thatthe part- 
nership “has been dissolved on the grounds 
mentioned in the plaint” (the notice of 
August besides the death of Babu Kanhaiya 
Lal) or for a decree for dissolution. The 
-plaint also asked for accounts, besides re» 
-covery of possesion or management of the 
“two factories and further, for a decree for 
Rs. 6,00,000 as profits (said in para.7 of 
the plaint to be) 

“calculated according to the true terms of the part- 
nership deed including the damages which the 


plaintifis have suffered owing to the gross miscon- 
duct and negligence of the defendantes” 


‘Ihe gross misconduct charged included, 
without being mainly constituted by, the 
failure of the defendants ın breach of the 
term in the partnership deed to work the 
factories with gur for the full season. One 
of the prayers made in the plaint as it stood 
originally was for 
“removal of the defendants from the management 
and possession of the factories as partners or mort- 
gagees on such terms as the Court considers proper." 

By their written statement defendants 
denied’ that the partnership stood dissolved 
and also denied any breaches of the terms 
of the par‘nership deed. They further 
Claimed to be in occupation of the two 
factories under what they called -the usu- 
fructuary mortgage deed as well as the 
deed: óf partrership, and urged that the 
plaintifs’ prayer for the defendants re- 
moval ‘‘as partners or mortgagees” was not 
maintainable unless plaintiffs sought re- 
demption of the usufructuary mortgage on 
payment of further courtefees. Upon this 
the plaintifis had their plaint amended by 
the omission of the words “or mortyagees” 
from the prayer in question, Stating that 
the words were redundant since it was only 
as partners that possession had been deli- 
vered to them and the mortgage was only a 
simple mortgageand had been discharged, 
This was done long after the issues had 
been framed and while the plaintiffs’ case 
was being opened and the question of courte 
fees discussed. 


On June 30, 1930, the Subordinate 
Judge. delivered an elaborate judgment in 
the case, ordering that a preliminary decree 
be passed for dissolution of the Partnership 
as from that date with accounts as from 
December 1, 1926 including Rs, 31,744 
awarded to the plaintiffs as compensation 
for their half share of the profits that would 
have accrued to the partnership if the 
managing partners had property worked 
gur at Bhatni in -1925-26 and 1927-28, 

abu QGurdayal Srivastava,- the General 
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Manager of the business, was appointed 
Receiver and directed to wind up th: busi- 
ness and prepare the accounts, While the 
Receiver was doing this work, the plaintiffs 
filed an applicavion on April 27, 1931, bə- 
fore the successor of the Subordinate Judge 
who had passed the preliminary decree. 
In this application compensation was Claime 
ed for the failure of the defendants to work 
the Bhatni Factory with gurin (May to 
October) 1929. Plaintiffs said that this 
failure of the defendants 
“was deliberately and illegally done by them in 
contravention of the express terms of the deed of 
partnership and without the consent or approval 
of the members of Nuri Mian & Oo. as laid down 
in the partnership deed.” 

This failure was subsequent to the filing 
of the suit 
“and as the trial had begun before the end of this 
period, so the only remedy of the plaintiffs is to 
ask for the assessment and getting of the compen- 


sation at this stage and before the preparation of 
the. final decree.” 


It was further pointed out in the applis 
cation that the judgment of June 30, 1930, 
had ordered “that accounts are to be taken 
up to dissolution.” The plaintiffs claimed 
Rs. 42.483-6-6 on this account as their 
moiety of the estimated profits. In reply 
the contesting defendants said that the 
application was not legally maintainable 
during the course of tha winding up pro- 
ceedings, that the application did not dise 
close any cause of action for the damages 
Claimed, that the defendants as managing 
partners had acted bona fide in view of the 
prevailing market rates of gur, that the 
plaintifis had been informed of the position 
and were themselves of opinion that work- 
ing with gur was not profitable, and that i? 
the Bhatni Factory had beea worked with 
gur, heavy losses would have resulted as in 
1927-28, Plaintifis put in a rejoinder, and 
after a regular trial the Subordinate Judge 
allowed the application of the plaintiffs on 
October 1, 1931, and directed that the 
amount claimed by them together with 
Rs. 2,000 as the costs of this proceeding bs 
shown “‘on their credit side in the final 
accounts as oo November 1, 1929”, Inv 
November 1931, the defendants applied for 
a transfer of the proceedings to this Court 
in the exercise of its extraordinary original 
jurisdiction, and the case was transferred 
by consent accordingly and placed before 
Wort, J. Oa January 18, 1932, the defene 
dants moved this Court in revision (Civil 
Revision No. 33 of 1932) against the order 
passed by the Subordinate Judge on 
October 1, 1931. This application was disə 
posed of by Wort, J. in the revisional 
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jurisdiction of -this Court on February 
18, 1932. The learned Judge declined to 
interfere in revision on the ground that the 
defendants had a right of appeal. He also 
made certain observations on this occasion 
‘a8 regards the jurisdictionof the Subor- 
dinate Judge, and I shall have to refer 
later .on tosome of them so far as the ap- 
pellants have relied on them. 

Sitting on the extraordinary original side 
Wort, J. was lateron moved by the defen- 
dants under s. 151, Oivil P. O., to vacate 
‘the judgment of the Subordinate Judge 
regarding the Rs. 42,4¢3, The ” learned 
Judge held: that, sitting as he was, his 
powers were no greater than those of:the 
‘Subordinate Judge and that s. 151 was 
inapplicable. An appeal was filed under the 
‘Letters Patent against this refusal and 
was held to be inadmissible. By an order 
‘of February 10, 1933, the learned Judge 
gave effect to the order of the Subordinate 
Judge in the final accounts. On March 
#1, 1933, the learned Judge-passed his last 
order in the account matter; and against 
the judgment constituted by this order the 
‘defendants appealed under cl. 10 of our 
Letters. Patent. This appeal was confined 
to the two sums of Rs. 31,744-0-10 and 
Rs. 44,483-6-6 awarded by.the Subordinate 
Judges. to the plaintiffs by way of coms 
‘pensation or damages. It was heard by 
‘Kbhaja Mohamad Noor, J. and Manohar 
Lall,- J. who were agreed that in 
Jespect cf the sum of Rs. 31,744-0-10 
the appeal was barred by s. 97, Civil P. O., 
this. part- of the appeal being in fact not 
pressed. As regards the other item of 
“damages” the learned Judges were agreed 
that the amount was correct, but they 
differed as' regards the liability of the 
appellants to pay anything in the nature of 
‘damages for omitting to work the Bhatni 
‘Factory with gur in 1929; and this is the 
‘point which has-been referred to me under 
cl, 28 cf the Letters Patent. Khaja Mohae 
mad Noor and Manohar Lall, JJ. overruled 


‘the contention of the plaintiffserespondents ` 


e that no appeal lay against the order award» 
ing them this sum of Rs. 44,483-6-6, These 
respondents have not repeated their conten- 
tion before me but have accepted the posi- 
tion that an appeal does lie, 

_ Mr. P? R. Das for the appellants has urged 
wm limine that the preliminary decree was 
a decree for accounts in common form only, 
and that therefore the lower Oourt had 
no jurisdiction, for the purpose of those 
‘accounts, to. award damages for a breach 
which “was not -covered by the ‘suit and 
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decree, It is said that assuming ‘that 
the breach, which is dated 1929, will supe 
port a decree for damages, it was an 
independent cause of action which -had 
nothing to do with the suit as brought and 
the account ss decreed, and that no notice. 
should have been taken of. it in working 


out the final decree—indeed no notice 
could have been taken even before the 
preliminary decree: Ruys v. Royal Exe 


change Assurance Corporation (14), Learn= 
ed Oounsel adopted as his argument the 
observations of Wort, J. in Oivil Revision 
No. 33 of 1922 that assuming that one 
partner can claim damages against another 
for such breach of duty as would entitle 
the objecting party to a dissolution, such 
aright has nothing todo with an account 


and that the Subcrdinate Judge had no 


jurisdiction to pass “a sort of supplemente 
ary preliminary decree” “on a .cause of 


action which did mot arise- in the pleadings 
‘and on which no evidence was given and 


consequently he was functus officio.” 
The relation of a preliminary to final 


‘decree was ‘considered by Rankin, O. J. 


in the Full Bench cage in Taleb Ali V. 


Abdul Aziz (15), and it may be taken that the 
function of the latter is merely to re-state 
and apply with precision what the. prelimi- 
nary decree has ordained, and that -the final 


decree is not only based on but is also 


controlled by the preliminary decree and 


cannot travel beyond it. In order to detere 
mine how this principle is to be applied 
to the present case, it is necessary to 
look soméwhat closely into the nature of 
the suit and of the decree. Manohar Lall, d., 
has remarked that : 

“the-suit stood, when the trial began as a mere suit 
for dissolution of partnership and rendition of 
accounts” 

in which the desree also awarded: ‘to 
the plaintifis “certain sums in the nature 
of damages for non-working or short work- 
ing of gur in the factories.’ This makes 
it all the more necessary to look closely 
into the nature of the partnership and -of 
the suit and preliminary decree. The parte 
nership was complicated by a. mortgage in 
favour of the managing partners and 
Kanhiaya Lal, and by the managing part- 
ners being required to apply three-quarters 
‘of the owners’ moiety of the profits in dis- 
charge’ of the mortgage dues and to work 
the factories with gur to their full capacity. 
: (14) 897), 205 135; 66 LJ QB534; 77L T 23; 

A l 


Asp. M O 7 - 
(I5) 57 O 1013; 123 Ind. Oas. 305; AI R 1929 


Oal. 
659; 50:0 L J-566; 34 O W N 66; Ind. Rul. (1930) Oak 
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. The preamble of the mortgage deed spoke 
of the mortgagees wtndertaking to carry 
on as partners of the mortgagors the busi- 
ness ofthe two mills or factories, and cl. 
(5) of the mortgage bond, which I have 
already quoted, ineffect provided for an 
extension, if necessary, of the term of five 
years fixed in the partnership deed until 
the mortgagees were paid off either from 
the fixed proportion of the owners’ 
share of thë proits or otherwise. The mort 
gage was thus so linked up with the part- 
nership arrangements that Wort,. J., even 
spoke of the defendants being mortgagees 
in possession. The defendants also claimed 
throughout the suit to be usufructuary 
mortgagees or mortgagees entitled to ree 
tain possession even after the dissolution 
of the partnership until the redemption of 
the mortgage. The plaint as it originally 
stood sought the removal of the defendants 
from the management and possession of the 
factories as “partners or mortgagees,” As 
I bave already stated, the words “or morts 
gagees" were afterwards omitted when the 
defendants raised the question of court: 
fees. Butin spite of the omission of those 
words defendants Nos, 4 and 5, the heirs 
of Babu Kanchiaya Lal, remained on the 
record, though they were not partners; and 
this actually enabled the parties—after the 
restoration of the factories to the plaintiff— 
in substance to settle the mortgage claim 
by a-personal decree against the mortga- 
gora, as will be seen from Wort, J.’s final 
order of March 21, 1933. It is obvious: that 
the learned Judge would never have allow- 
ed this if the suit had been no more than 
amere partnership action plus a claim for 
damages for two specific breaches of the 
covenant to work with gur. 


The plaintiffs had claimed immediate 
possession of the factories besides a sum 
_ of six lakhs of rupees on the ground that 
their share of the profits of the partner- 
ship business “including the damages which 
they have suffered owing to the gross mis- 
conduct and negligence of the defendants” 
was “sufficient to wipe out the advance on 
the security of the mortgage” and leave: 
them’ with thé crédit stated, -Though the. 
pléint uses the word ‘damages’ in more: 
than one place, the ‘accounts annexed to 
the plaint to show how the sum of six lakbs 
was arrived at make no mention of damages: 
but proceed on the profit that would have 
been earned if the factories had been work- 
ed as the plaintifis claimed they ought to 
thave been worked, There was an issue’ 
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framed in the suit (Issue No. 2) about 

“whether the defendants worked the factories for 
the full season and to their full capacity and sre 
guilty of various other acts- of commission and 
omission complained of in the plaint." 


= But, as Mr. P. R. Das himself points 
out, there was no issue framed about whee 
ther the plaintiffs were entitled to damages 
for any of the large number of acts of come 
mission or omission referred to in Isgue 
No, 2, The suit was brought on the footing 
that the partnership had already been dis- 
solved by the death of Kanhaiya Lal, and, 
again by the notice of dissolution given by 
the plaintiffs in August 1928. Alternatively, 
the pldintifis claimed to be entitled to get 
the partnership dissolved on account of 
the gross misconduct of the financiers, the 
breaches committed by themin the obsere 
vance of the terms of the agreement etc, 
The Court held that Babu Kanhaiya Lal had 
never been a member of the partnership, 
but that the plaintiffs were entitled to disə 
solution and accounts. No less than thirty 
acts of Commission or omission were este 
ablished against the defendants, and the 
learned Subordinate Judge found more than 
one broad ground-for decreeing dissolution 
besides “breach of terms of partnership deed 
which are not trivial and persistently made”: 
sée pp. 499-502 of Parts I and II of the 
paper book of Letters Patant Appeal No. 60 
of 1933. Accounts were ordered from 
December 1, 1926 to June 30, 1930. The 
latter was the date of the judgment and 
was fixed as the date of the dissolution, the 
former was the date of an adjustment of 
accounts which, as far as it went, was held 
by the Uourt to be binding on the parties. 


“This adjustment was however found to have 


left out compensation to the plaintiffs for 
the managing partners’ failure to work 
with gur at Bhatni in 1926 (1925-26) and come 
pensation on this account and compensation 
also for the failure of the managing partners 
to work the Bhatni Factory with gur to its 
full capacity in the season of 1927-28, 
calculated on the basis of (the plaintiffs’ 
share of) the profits that would have beeno 
earned, was also awarded to the plaintiffs 
to be “set of against the mortgage dues”: 
gee p. 505 ibid. It was also remarked under 
the issue relating to court-fees and relief 
that ‘there is no separate claim for damages 
which is not really covered by normal 
profits” (p. 508 ibid); and the question of 
compensa‘ion was merely dealt with as part 
of “the question of taking accounts and on 


‘what terms they are to be taken and for 


what period” (p, 502 ibid). The accounts 
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decreed were thus not the ordinary accounts 
in an ordinary partnership action. They 
were not confined to the assets and liabili- 
ties of the partnership, but were to include 
“compensation” for the two branches prior 
to the suit “to be set off against the mori. 
gage dues.” It is even more significant that 
the compensation was awarded not because 
the plaint was taken to have claimed any 
damages separately from the claim for 
accounts but because the compensation 
represented the plaintiffs’ share of “normal 
profite” as part of the proper accounting in 
the case. It seems clear that the learned 
Subordinate Judge preceeded to his preli- 
-minary decree not on the footing of an 
ordinary partnership action (with accounts 
in common form) plus damages for two 
specific breaches of covenant, but as if he 
had to settle all claims between the parties 
(including defendants Nos, 4 and 5 who were 
no partners), and that he held the managing 
partners liable not merely for profits actually 
made but also for profits that would have 
been made if they had observed their coe 
Venant as regards the full working of the 
Bhatni Mill down to the institution of the 
suit. And according to the decree the Re- 
ceiver was not to be discharged “unless full 
accounts are taken of the dues and liabili- 
ties of the firm and the share of profits or 
losses of the parties.” | 
Such was the preliminary decree which 
had to be worked out in the case. It was of 
course based on causes of action prior to the 


institution of the suit, and it ordered ac», 


counts up to June 30, 1930, the date of dis- 
soluticn (a little under two years after 
the -institution of the suit). The partner 
defendants had meanwhile continued to 
Carry on the partnership business in asser- 
tion of their right to-do so. The accounts 
ordered were to include ‘‘the share of profits 
c1 losses of the parties,” and what the 
Court meant by “profit” was indicated 
clearly enough by its treatment of the 
breaches by the managing partners of the 
covenant to work with gurin two years 
ricr to the institution of the suit. The 
rofits or compensation on account of 
these breaches had worked out on the 
basis of “normal profits,” and plaintiffs’ 
share was to be set off against the mort- 
gage dues. I am only repeating this in 
order to emphasize the peculiar character 
of the preliminary decree. No breach sub- 
sequent to the institution of the suit was 
before the Court which‘ passed the prelimi- 
nary decree, but (as already observed) the 
account ordered to be taken was, it would 
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seem, intended to settle all claims between 
the parties including defendants Nos, 4 
and 5 though it was declared that they 
were not partners. These defendants are 
among our appellants. 

Plaintiffs’ petition of April 27, 1931, 
which I have already set out and which:in 
substance asked for compensation for 
1929 on the same lines for 1926 and 1928; 
was obviously meant as part of the pro- 
ceedings in the suit consequent on the 
preliminary decree with its date of dis- 
solution and its compensation for breaches 
prior to the suit; see paras. 4, 5 and 7 to9 
of the petition. It was also regarded in this 
light by the Subordinate Judge who nega. 
tived the defendants’ contentions: (1) that 
the plaintiffs’ had treated the question of 
damages “as a separate claim , from the 
claim of dissolution,” and (2) that the trial 
Oourt had “kept the claim of dissolution 
based on misconduct apart from the claim 
for damages arising from that misconduct.” 
It was for these reasons that by an order 
of May 16, 1931, (see pp. 276-9 of the 
paper book already referred to) he . held 
that the plaintiffs’ application of April 1931 
must be enquired into as a part of the 
proceedings consequent on the preliminary 
decree. Defendants applied to this Court 
in revision against this order, but the applic ` 
cation, Civil Revision No. 332 of 1931, was 
rejected by Wort and Khaja Mohamad 
Noor, JJ. on June 18, 1931: the learned 
Judges were apparently not satisfied that 
any question of jurisdiction was involved — 
animportant circumstance which ought to 
be borne in mind before allowing this 
appeal on the ground that the application. 
of April 1931 was incompetent and that 
the plaintiffs’ remedy, if any, was by suit. 
The Subordinate Judge then investigated 
the matter and passed his final order on 
October 1, 1931 and when defendants 
again came up in revision before Wort, J. . 
in Civil Revision No. 33 of 1932, the appli- | 
Cation was dismissed on the ground that 
they had a right of appeal, the learned 
Judge adding that he could not in. his 
discretion exercise his revisional jurisdic 
tion because 
“the High Court should not interfere in interlocutory 


matters by way of revision when -the same relief can 
be obtained in another way.” 


The order fixing the compensation for 
1929 thus seems to have been regarded 
by Wort, J. in this context as an inter» 
locutory matter, though he had also observ- 
ed that the Subordinate Judge was founctus 
officio and had no jurisdiction to pass. aN 


1940 


Supplementary preliminary judgment or 
decree, The, defendants, who were aggriev- 
ed by the order of October 1, 1931, did 
not apparently consider that they were 
entitled to' appeal against it before the 
‘final decree. They would have been entitled 
indeed-if they .wished: to appeal at all, 
bound to do so without waiting ‘for the final 
decree, if the order of the Subordinate 
Judge had really been a supplementary 
-preliminary decree. But, as I have already 
-Said, the plaintiffs respondents do not now 
dispute the right- of the defendants to 
maintain” an appeal at the ‘present stage 
against the sum awarded by that ‘order 
of the Subordinate Judge, though they did 
dispute it before Mohamad Noor and 
Manohar. Lall, JJ. It cannot therefore be 
said to be absolutely necessary now to 
determine whether the order was merely 
an interlocutory order’ or whether it really 
amounted to a supplementary preliminary 
decree. : ) 
What I have said about the peculiar 
character’ of the preliminary decree is 
sufficent to dispose of the appellants’ con- 
tention that it was a decree for accounts.in 
common form, The alleged breach of 1929 
was not, in fact brought forward as “a cause 
of action” for another preliminary decree, 
and I have already said enough to show why 
it cannot be held to have nothing to do with 
the suif as brought and the account as 
‚decreed. This alleged breach did mean a 
fresh investigation, only because it arose 
long after the institution of the suit; if 
the claim succeeded, however, its disposal 
was, in my opinion, determined by the 
‘preliminary decree for accounts of “the 
Share of profits” and would have fol 
lowed. exactly the same lines as for 
.1926 and 1928. When the defendants 
objected that the application of April 27, 
1931, did not 
_ action, the plaintiffs’ rejoinder was that the 
“cause of action” accrued on Novem- 
ber 30, 1929 and the final order of the 
Subordinate Judge directed that the amount 
claimed by the plaintiffs be shown “on 
‘their credit side in the final accounts as on 
‘November 1, 1929." These dates rather 
militate against tte contention (accepted 
by Wort, J., and Manohar. Lall, J.) that 
the plaintifis could have amended their 
plaint so as toincludé this breach of 1999. 
for the trial of the suit had already begun 
(on September 18, 1929). So far, more- 
‘rover, as” dissolution of' the partnership 
‘(with an order for, acccunts aba matter of 
“@ourse) was concerned, the plaintiffs had a 
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complete cause of action in 1928 indepene 
dently of any breaches of the covenant 
to work with gur. The principle that the 
rights of the parties must be ascertained as at 
the date of the action brought, in support of 
which Mr. Das cited Ruys v. Royal Exchange 
Assurance Corporation (14), does not seem to 
ave any. application to a case like the pre- 


‘sent; if it did, the contention that the plain» 


tiffs ought to have amended the plaint s0 
a8 to include the breach of 1929: would 
itself be wholly untenable. The breach of 


1829 did not affect the plaintiffs’ right to 


a dissolution of partnership, nor their right 
to an account as already decreed. What 


-ìt did do was to add precision to the account 


of the “profits” of:1929 and possibly lend 
to a determination of the “mode” in which 
the aceount of that year (within the mean- 
ing of our O. XX, r. 17) was to be taken 
on grounds which were not and could not 
be before the learned Subordinate Judge 
when he passed his preliminary decree. 
The position seems to be somewhat similar 
to the “just allowances” that are allowed in 
England, 2 point with whichI propose to 
deal later on. If the suit had been an ordie 
nary suit for dissolution and accounts, the 
breach of 1929 might perhaps have ‘been an 
independent cause of action if advanced as 
a ground for damages; but as it was, a care- 
ful reading of the plaint, judgment and 
decree, as shown above, leads to the con- 
clusion, reached by Khaja Mohamad Noor, J. 
that “the investigation of the claim for the 
loss (of 1929) was covered by the suit and 
the preliminary decree for accounts.” For, 
as the Subordinate Judge has shown, the 
failure of the managing partners properly 
to work with gur recurred year after year 
though a loss was incurred in 1926-27 
and no compsnsation was claimed for that 


year. 


I take it that; the contention that the 
plaintiffs should ‘have amended their plaint 
so as to include the breach of 1929 is 
not intended to convey: that the failure 
was absolutely fatal and left them with- 
out any remedy at all, There could be no, 


“Tes judicata regarding “a cause’ of action” 


that arose subsequently to the suit, It 
would, therefore follow that if the breach 
of 1929 were, as’ the appellants say, an 
independent cause of action, the plaintiffs 
should have proceed not by an applica- 
tion in the proceedings after the preliminary 
decree but by suit. But supposing that it 
was open to the plaintiffs during the 
account proceedings to bring such a suit 
(a point by. no means free from doubt) and 


“ . ween the parties.” 
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that they had done so, the suit would, on 
acccunt of its connexion with the partnere 
ship, have presumablv been tried hy the 
game Subordinate Judge ‘and the proceed» 
inga relating tothe accounts stayed mean 
while’. When asked to point out in what 
material respect the appellants would have 
been better off if the plaintiffs had filed 
such a evit instead of the application of 
April 1931, Mr. Das frankly admitted his 
inability to do so. The application was 
dealt with in all material respects exactly 
like a suit. It is true that .it was not 
stamped as a plaint. but this is explained 
by the treatwent of the question of court- 
fees on the plaint of October 1928, (See 
Issue No.6 at pp. 507 to 510 of Parts I 
and II of the Paper Book in Latters Patent 
Appeal No. 60 of 1933); and the absence 
of court-efees can furnish no real grievance 
to the appellants as in the result they 
would have had to bear the cost, and- they 
have had their mortgage claims settled in 
‘this suit without the payment of court-fees 
by either side. And the rule laid down in 
` RaiCharan Mandal v. Biswa Nath Mandal 
(16), has been repeatedly followed in 
this Court, that though a suit is to be 
tried’ in all its stages on the cause of action 
as it existed at the date of its commence- 
ment, notice may be taken of events which 
have bappened since the institution of the 
fuit and relief afforded to the parties on 
-the basis of the altered conditions, where 
„it is necessary to-do so “in order to shorten 
litigation or to do complete justice bet- 
See for example Kuldin 
Mahto v. Mohammad Hashim (17). 

The facts that I have stated in some 
‘detail show how the proceedings were 
at print after point unlikethe proceedings 
in an ordinary partnership action with 
accounts in common form. It is no 
doubt possible to take a stricter view of. 
the pleadings and orders, but if that is 
go, will it be right now to hold tbat be- 
cause tre plaintiffs did not amend their 
plaint in respect ofthe breach of 1929 and 
were therefore left without any express 
direction in respect of it in the preliminary 
decree, therefore they could only obtain 
“compensation” for this breach by bring- 
ing a separate suit? To do so would be 
to defeat a just claim (an assumption which 
must be made in the present context) for 
purely technical reasons, since a sult would 
‘now be timeebarred. This result must, in 


oft 20.0 I-J 107; 26 Ind. Oas. 410; A.IR 1915 Cal. 
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my opinion, be avoided if possible within 
the limits of the law. In Peary Mohan 
Mookerjee v. Manohar Mookerjee ` (2). their 
Lordsbips of the Judicial Committee: had 
affirmed a decision of the Calcutta igh 
Court and added that “an account should 
be directed showing what, if anything, 
is due from the first appellant ` (the 
shebait) to the eststé; and upon: the-basis 
of this order the Subordinate Judge made 
an order defining the extent and’ charac- 
ter of the liability of the shebait to render 
an account .and specifying the. mode, the 
period and the properties. Mookerji and 
Rankin. JJ., held that the Subordinate _ 
Judge had jurisdiction to'pass the order. ` 
Mr. Das has endeavoured to distinguish 
the case in question as a case against a 
trustee, while a partner, is not a trustee, 
The point of such a distinction if any, would 
be that a trustee cannot avail himself ofa 
plea of limitation against the cestu? que 
trust and may further be liable to account 
‘But no 
quéstion of limitaticn arises in the present 
cage, noram I at present concerned with 
whetlLer the managing partners were 

to be held responsible for profits that 

not but would have been earned; it will 
presently appear that they were, The fact 


‘remains that in the case cited jurisdiction 


was found for the Subordinate Judge to 
define something which was left undefined 
in the order for an account. The learned 
Judges actually held that the Subordinate 
Judge's order was a supplementary pre- 
Jiminary decree but as I have already 
shown, it is immaterial in the present: case 
whether the Subordinate Judge’s order was 
of that character or was merely an inter- 
locutory order, though I am inclined. “to 
agree with Mohamad Noor, J., that it was 


‘an interlocutory order. 


A still more illuminating illustration of 
what a Oourt may do, is furnished by 
Raghubans Narain Singh v. Khub Lall 
Singh (18), a case of a suit for recovery 
of the plaintiffs’ milkiat share, for joint 
possession over the khudkasht lands to the 
extent of their share therein and. for 
mesne profits. This was decreed, but on 
appeal there was a remand. A fresh 
trial followed, and then another - appeal, 
which ended in a compromise decree en- 
titling the plaintiffs not to joint posssession 
over the khudkasht lands and mesne profits, 

(18) 11 Pat. 22; 133 Ind. Gas. 730; AIR 1931 PO 
209: 58 I A 99: 61 M L J 186; 35 C.W N 949; Ind. 
Rul.. (1931) P O 266; 12P L T 737; (1931). M WAN 
1301; 35 L W 49 (PO a 
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but to compensation. The question thus 
arose whether the plaintiffs were entitled 
to compensation for the period (of about 
15 years) subsequent to the institution of 
the suit the defendants still being in 
possession. Had. the decree that was ulti- 
mately passed awarded mesne profits, the 
plaintiffs would have been entitled to 2 


-decision in their favour under O. XX, r. 12. 


But the decree was fot compensation, and 
this. Court held that the matter was govern- 
ed, not by the rule in Robert Watson V. 
Ramchand Dutt (19), but by the general 
Tule that the Court has no jurisdiction to 
give plaintiffs a ‘decree in respect of a 
cause of action that had nct accrued to 
them at the date of theinstitution of their 


. suit, On appeal to the Privy Council, Lord 


8 


Blanesburg observed : 

“Their Lordships do not question the correct- 
ness of the general proposition with which the 
learned Judges commence, and its cogency was 
enforced by Mr. Pringle’s able argument before 
the Board. But the learned Judges have failed to 
appreciate the importance and breadth of the de- 
cision of the Boardin Robert Watson v. Ramchand 
Dutt (19), Their Lordships can see no indication in 
the report of that case that the period for pay- 
ment there fixed was so fixed by consent, or by 
any other considerations than those of justice, 
equity and good conscience, which instructed the 
decision regardless of considerations: purely techni- 
cal in character. It is a precedent which com- 
pletely justifies, in point even of principle, the view 
of the order of February 4, 1919, taken by the learned 
Subordinate Judge.” 


‘Thus it was „held, in substance that 
notwithstanding. the general rule that a 
claim. cannot be decreed that had not 
accrued at the date of institution of a 
suit, the Court had power in the circum: 
stances of the case to decree compensation 
for a pericd subsequent to such date. In 
the present case the plaintiffs apparently 
did not anticipate dissolution from the 
date of judgment only, and their failure 
to amend the-plaint before the prelimi- 
nary decree eo as to include the breach 
of 1929 cannot from any point of view 
be taken to bar that claim altogether, 
They were entitled to, and had obtsined, 
an order for dissolution and accounts 
irrespective of this breach. A suit by one 
partner against another for damages for 
breach of a covenant of the partnership 


-deed, brought before dissolution, is liable to 


be defeated on the ground that a suit between 
partners should be a suit for general accounts 


‘in which the defaulting partner could be 


debited’ with any loss that might have been 
caused by his action. Santhanakrishna 


(19) 18 0-10" 17'T A E10; 5 Sar’ 535-P OX. - 
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Naidu v. Chellappa Atyar (20), But here 
there was at the time of the plaintiffs’ 
application of 1931 already a decree for 
dissolution and general accounts. If 
instead of making that application plain- 


tiffs had proceeded by suit, I take it (as 


J have already said) that the accounts 
that were preceeding under the prelimic 
nary decree would have been held up, for, it 
is-not to be supposed that the defen- 
dants who maintained that much money 
was due to them from the partnership 
would have agreed to accept a liability 
to the plaintifis irrespective of the general 
accounts in progress. “I have also already 
shown that such a suit, if one lay at all 
during the pendency of the accounts, would 
have been triable by the same Subordi- 
nate Judge (no less- than an ‘amendment 
of the plaint before the preliminary decree, 
suggested by Wort, J. and also by Manohar 
Lall, J.), Further, while “compensation ° 
for breaches was in fact not dissociated 


‘from the general accounts of the partnership 


business, the claim for 1929 was not 
res judicata. If a fresh suit had to be 
brought, the plaint would have contained 
nothing that is not to be found in the 
petition of April 1931, read with the plaint 
of 192s, and the actual proceeding before 
the Subordinate Judge ir substance went 
on like a suit, the right of appeal being now 
conceded to the appellants by the other 
side. It seems to me, that in these circum- 
stances the question raised by the appel- 
lants refers less to jurisdiction properly so 
ealled—the authority of the Court to deal 
with the subject-matter—than to technicalis 
ties of procedure. In my opinion, the order 
awarding the sum in question to the respon- 
dents even if it might appear irregular 
from some points of view, cannot now be 
properly interfered with on the ground that 
the Subordinate Judge had no “jurisdic. 
tion” to make it; to do so would: be to 
sacrifice considerations of justice, equity 
and good conscience to considerations which 
in Raghubans Narain Singh v. Khub Lal 
Singh (18) their Lordships of the Judicial 
Committee overruled as purely technical 
in character. O. XXXIII, r. 8, of the Rules 
of the Supreme Court in England provides 
me taking any account directed by any judgment or 
order, all just allowances shall be made Without any 
direction for that purpose ;” 

and when a partnership account is 
ordered it is not , usual for the Court to 
determine beforehand what are, and what 
(20) A IR 1927 Mad. 650; 101 Ind. Oas, 390; 25 L 
W 506; 38 M LT’ 345. = j 
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are not, just allowances. :Wilful inattention 
to business,, which is discussed at page 469 
of Lindley on. Partnership (10ih Edn.) in 
the section relating to ‘Compensation 
fcr Trouble” is thus apparently dealt with 
‘by the Master in the first instance, 
proceeding on the articles of partner- 
ship and the settled rules and prin- 
ciples. Wehave no specific provision in 
India corresponding to this O. XXXIII, 
T. 8 though under O. XX, r. 15 of our 
‘Code the Court is, by its preliminary decree, 
to direct such accounts to be taken as it 
‘thinks fit, . while r. 17 of the same Order, 
which Mohamad Noor, J. apparently had 
‘in mind, enables the Court by any sub- 
sequent order to give any special directions 
with regard to the mode in which the 
account is’ to be taken. The model form 
of decree, Form No. 21, given in Sch. 
Jl, App. D, to our Oode of Oivil Pro- 
cedure does not speak of “the share of 
profits or losses of the parties (the 
expression found in our preliminary decree); 
and conceding that the Receiver appointed 
tə take ordinary accounts in an ordinary 
Partnership action could not have gcne 
into the question of ‘profits’ in the sense 
intended by the learned Subordinate Judge, 
that does not seem to me sufficient to 
negative the power of the Subordinate 
Judge himself to look into the question on 
an application by the plaintifis in the 
“ proceedings -that followed upon his pre: 
liminary decree. The appellants’ objection 
on the score of want of jurisdiction must 
_ therefore be overruled. 

I now turn to the question whether in 
law a claim for compensation in the sense 
-used by the Subordinate Judge. 4. e., a 
‘Claim for the plaintiffs’ share of the profits 
that would have been earned for the 
parnership in the managing partners had 
observed their covenant to work with gur— 
lies against partner, In his observations in 
Civil Revision No. 33 of 1932, Wort, J. 
called it a moot question, in the absence 
` of any authority tothe contrary, whether one 
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‘partner can claim damages against another 


‘or such breach of duty as would entitle the 
objecting party to a dissolution. But dissolu- 
tion and accounts had already been decreed 
in the present case irrespective of the alleged 
breach of 1929, and the preliminary decree 
awarding what wascalled compensation for 
the breaches of 1926 and 1928 had not been 
appealed against, though these breaches 
Were among the many matters on which 
dissolution was decreed. The breach of 
1929 could no: longer be used for obtain- 


18810 


ing a decree for. dissolution: of accounts, 
and I do not suppose that the learned Judge 
really meant to imply that the plaintiffs 
were left without any remedy at all. - 7 
` Manohar Lall, J., however after pointing 
out that the obvious remedy of a part- 
ner against a cc-partner who refuses to 
Carry out the terms of the partnership is 
to apply for dissolution under s. 254, 
Contract Act, takes the view that the 
“also _ claim 
damages against hbis partner who wilfully 


‘breaks the terms of the parnership.” But, 


it is by no means clear whether the learned 
Judge meant that no compensation could 
be claimed for the breach of 1929 even 
though the plaintiffs had already obtainéd 
a decree for dissolution and accounts; and 
the case he next proceeds to refer-to, Dean 
v. Macdowell (11) seems to show that'such a 
claim does lie. For, that was a case in-which, 
after the expiry of: the terms of a partnere 
ship, the plaintiffs discovered that during 
the partnership the defenant had, in spite 
of a covenant “not ‘to engage, directly or 
Indirectly, in any business except ‘upon 
the account and for the -benefit of the 
partnersbip,’ been engaged: in another 
business in which he had made profits. 
They-then filed a bill to compel the defen- 
dant to account to the partnership for suc 

profits and also brought a supplemental 
action claiming that the defendant's int 
terest in the other business formed part 
ofthe partnership assets, Both were dig- 
missed by Jessel, M, R. who said that it did 
not appear that the defendant had damaged 
the partnership at all; and in upholding his 
decision, James, L, J. endorsed the obser- 
vation of the Master of the Rolls that you 
cannot extend the cases with regard to a 
share in tke profits to a case in which as 
between the parties there really was 
nothing but a breach of covenant which 
could not have resulted in the slightest loss 
to the partnership, and added that if it 
could have-been shown that the breach 
led to the covenant or neglecting the busie 
ness of the partnership, “that would have 
been a matter fcr an action for damages if 
it could have been alleged or shown here.” 


- This is sufficient to show that dissolution 


£ 


is not the only remedy ‘available for a 
breach of covenant by a partner, if that is 
what Manohar Lall, J. really meant to hold, 
especially regarding the breach of 1929, 
But if the learned Judge megnt no more 
than that there should have been a suit 
for damages for this breach, I have already 


shown, as regards this question of. pro-* 


a 
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cedure, how in the circumstances of this 
case the application of April 1931 was not 
insufficient. 

What Wort, J. and Manohar Lall, Ju 
-probably had in mind was the rule strik- 
ingly illustrated ina case already referred 
to by me, Santhanakrishna Naidu v. Chel- 
lappa Aiyar (20), in which a suit was 
brought by one partner against another for 
damages-for breach of certain covenants in 
the partnership deed. This was dismissed 
on the ground that the proper course 
was to bring a suitfor general accounts 
and debit the defaulting partner with any 
loss that might .have been incurred by 
his action, in the general accounts; and 
the reason given was that if- (except in 
certain special cases) a suit for damages 
alone regarding one item is allowed to be 
maintained then it might be that a partner 
may be decreed to pay a sum of money, 
whereas when the general accounts are 
taken and the whole profits ascertained, 
payment may be due to him. The present 
suit was not of the character disallowed in 
the Madras case; and the plaintiffs’ claim 
for compensation for 1926 and 1928 is in 
any event res judicata, But the Madras 
ruling makes it clear that a claim for 
damages for breach of covenant by a part- 
ner does not disappear when accounts are 
taken (upon a dissolution or otherwise), 
though where the claim is advanced in the 
suit for (dissolution or) genera] accounts, 
it may be included in the decree under 
‘just allowances,” as was done by Lord 
Buckmaster in Krishnamachariar v. Sanka» 
ra (21). | 

If the breach is subsequent to the in- 
stitution of the suit for dissolution and 
the claim is advanced while accounts are 
being taken under the preliminary decree, 
thé aggrieved _ partner must, in my opi- 
nion, get his damages or compensation, 
whether by a separate suit or (where as is 
the case here the preliminary decree is in 
sufficiently wide terms) by an application 
in the proceedings that lead to the final 
decree. 

The question next arises whether the 
damage or compensation for such a breach 
is rightly found by calculating the loss 
of profits that.would have been earned but 
for the breach a mode of calculati-n con- 
veniently referred to as accounting on the 
footing of wilful default, and commonly 


(21) 25 O W N 314; 57 Ind. Oas. 713; AIR 1921 
P O 91; 39 M LJ 257; 22 Bom. L R 1343; 28 ML 
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adopted in cases against trustees and 
usufructuary mortgagees. Mr. P. R. Das 
contends that even if the managing parte 
ners be liable in damages for breach of 
covenant as regards their failure to work 
with gur in 1929, they are not liable to 
account for prcfits on the footing of wilful 
default, since they were not trustees, and 
even as usufructuary mortgagees or morte 
gagees in possession they did not render 
on such 2 
footing. There is no dispute that the parte 
ners were not trustees; and notwithstand- 
ing cl. 5 of the mortgage bond, it seems to 
me, that the mortgagees were not in pos- 
session as mortgagees of the partnership 
business, which was confided to the manag- 
ing partners only. But this does not, by 
any means, dispose of the matter. ‘Losses 
attributable to one partner’s misconduct or 
negligence,” (to quote the last marginal 
note at p. 459 of Edn. 10 of Lindley on 
Partnership) are governed bythe rule in 
Bury v. Allen (5) at p. 604*: 

“Suppose the case of an act of fraud, or culpable neg- 
ligence, or wilful default, by a partner during the 
partnership, to the damage of its property or 
interests, in breach of this duty to the partnership; 
whether at law compellable, or not compellable, 
he is certainly in equity com pellable to compensate 
or indemnify the partnership in this respect.” 

This is indisputable law. Mr, P. R. Das 

has argued that the plaintiffs’ case about 
the breach of 1929 was a case of fraud. 
But neither in the plaint nor in their 
application of April 27, 1931 did the plain- 
tiffs charge the managing partners with 
fraud. The plaint spoke of the gross 
misconduct and negligence of the financiers 
and of the damages which the plaintiffs had 
suffered owing to such gross misconduct 
and negligence. We have already seen 
that the actual claim in the plaint was not 
one really for damages apart from dissolution 
and accounts, but for the plaintiffs’ share 
of the profits that would have been earned 
if the managing partners had worked with 
gur accordiog to their covenant. In. their 
application of April 1931 plaintifs said 
that even after the institution of the suit 
the defendans did not work the Bhatni, 
Factory with gur in 1929 and that this none 
working was , 
“ deliberately and illegally done by them in con- 
travention of the express terms of the deed of 
partnership and without -the consent or approval of 
the member of Nuri Mian & Oo. as laid d in the 
partnership deed.” 

In their answer the defendants claimed 
that as managing partners they had 
“acted bona fide in view ofthe prevailing 


*Pago of (1845) 1 Coll. O 0.—[{#d.). 7 
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market rates of gur in not working the 
-Bhatni Factory with gur.” These plead- 
ings do not raise any question. of fraud at 
all, though Mr. Das has argued that the ab- 
sence of bona fides is the same as fraud, in 
order not indeed to show that the applica- 
tion of April 1931 should have been thrown 
out, as Manohar Lall, J., was apparently 
inclined to hold, on the ground that it did 
not (by itself) give any particulars of the 
fraud, but to establish that the managing 
partners who might in case of fraud have 
been liable to'account for profits that were 
not made were free from- such liability be- 
cause they acted bona fide. But the plead- 
ings do'raise a question. of wilful default 
by the managing partners to the damage 
of the interests of the partnership in breach 
of their duty to the partnership, and it 
seems clear ‘that if this:is established, the 
managing partners were in the words. of 
Knight Bruce, V. C.,-compellable to con- 
pensate or indemnify the partnership for 
the damages caused by their wilful default. 
Bury V, Allen (5) was decided’ in 1845 and 
when Knight Bruce, V. O. spoke of ‘wilful 
default’ in that case, itis not to be supe 
posed. that he-used. the words-in any. very 


technical sense’such as' may since have be-. 


come associated with them; he also spoke of 
culpable negligence, and I take the ey- 
pression ‘wilful default’ in the context to 
mein some wilful misconduct, some failure 
to do-one's duty purposely and wilfully. 
Supposing such wilful default is established 
(a point which will be dealt with later on), 
how'is the liability of the managing parte 
ners (who made the default) to compensate 
or indemnify the partnership to be worked 
out?” The lower Oourt did this (as had 
been done for 1926 and 1928) by finding 
out what profit the partnership would have 
made if the managing partners had done 
their duty and worked with gur; and the 
appellants have not been able to suggest 
any other possible method in a case of wil- 
‘fol default. ; 
” “Manohar Lall, J., seems to have thought 
that this method did not 
“iamage but “involved a hypothetical ele- 
ment for which there is no warrant in law, 
But even in Cragg v. Ford (22), referred. to 
by the learned Judge, there wasa hypo- 
thetical glentent—the amount-of £1,202: 5s: 
9d. which the 47’ bales would have produced 
if the defendant had sold them on Décem: 
ber ‘16, I8I8 (instead of waiting till 
1827); and what. thee défendant would 
have been charged with was the excess of. 
(22). (1842) 1 Y-& OO O 280; 57°R R320. 
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this hypothetical amount over the actual sale 
preeeeds, £123 3s. 1ld., if he had been 
shown tohave done anything which would 
throw all the consequences of the delayed 
sale on him alone. What Lord Atkinson 
called a rnling principle and a. just princi- 
ple in Wertheim v. Chicoutimi Pulp Co, 
(23), is the general intention of the.law 
that. in giving damages for breach of.con- 
tract, the party complaining should, so far 
as it can be done by money, be placed in 
the sanie’ position as he would have been 
in ifthe contract had been performed. It 
seems'to me that this necessarily involves-a 
hypothetical element: except in the few 
cases where the breach rélates to ascertain- 
ed sums of money. In Sasti Kenkar v. Man 
Govinda, 53 Ind. Oas. 2 (6), referred to: by 
Manohar Lall, J., the damsge could: be 
called actual bécause it related to specific 
sums of money which ought to have been 
but were not recovered for the: partnership. 
But in the majority of cases, where’ Toss 
results from non-performance, ote can only 
estimate its extent and the consequent com: 
pensation by considering what would have 
happened if the -contract had been pere 
formed, and with the utmost respect for 
Manohar Lall,- J. I conceive that such 
claims cannot be rejected merely on the 
ground tbat. the loss is not actual in the 
sense in which that: learned Judge seems 
tohave used the word. Another objection 
to the method adopted by the lower‘ Court 
is that, as observed by Wort, J., the Subs 
ordinate Judge has proceeded: ex post facto 
and condemned the defendants for not 
working gur because as it turned out, Bugar 
could have been manufactured from gur 
profitably, me 

“although when the season commenced in Noveme 
ber 1928, it was the opinion of the defendants: in 
consultation with the plaintifisthat sugar could not 
be manufactured from gur ata profit. It seems that 
the plaintiffs to a very large extent acquiesced, inthe 
sense at any rate that- they were not prepared to give 
any definite instructions to the defendants.” 

‘The opinion of the defendants and the 
plaintiffs’ acquiescence are questions of fact 
that will be dealt with later. As to damage 
ex post facto—oras Manohar Lalli, J., puts 
it, “upon a priori reasons’ on the ex post 
facto principles’—the loss cavsed to the 
partnership has been taken to be-equal to 
the profits that would have been earned if 
Bhatni had heen worked with gurin June- 
October 1929; but this has been done 
after first ascertaining that on, the figures 
available to the managing partner in the 
cold weather of 1928-29 when the requisite 

(23) (1911). A ©'301; 80. L- J-P.0 91, sue 
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gur was to be purchased and stored, they 
had reason not really to apprehend any loss 
but to expect- a profit, though only a come 
paratively small profit of Rs. 21+11-0 per 
hundred maunds of gur-which would have 
cost over Rs. 500 for purchase and manu- 
facture. The managing partners were under 
an obligation to work with gur unless the 
conditicn of the market held ‘out no hope 
of profit For deciding whether to work 
in the coming June-October, the relevant 
time was the previous cold weather when 
gur was to be purchased and stocked for 
use in’ the working season. Though the 
decision was to be made in the preceding 
cold weather, the loss ‘of profit to the part- 
nership could properly be, and has in fact 
been, calculated, not from the forward 
figures then available but from the rates 
actually prevailing in the working season. 
No liabilily to pay compensation would, of 
course, have arisen, if the cold weather 
rates had shown no: prospect of profit; and 
even if any arose on those figures, it was 
liable to be nullified by an actual fall of 
the sugar market. For, had the actual 
prices of the products-sugar, refined 
molasses etc.—in the working season June- 
October been so lew as to leave no profit, 
there would, cf course; have been no basis 
for a claim for a share of the profits. or 
equivalent compensation for non-working. 
But Lam unable to see why this last con- 
sideration should, when the forward rates 
in the cold weather have first been found 
not to be such as to hold out no prospect 
of profit, lead to our withholding compen- 
sation to an extent determined on the basis 
of the actual prices of the products-in the 
working season and an assumed -werking of 
the mill to its full capacity. The expres- 
sions.ex post faclo and a priori donot, by 
themselves and. apart from the view that 
the learned Judges apparently took of the 
facts, seem to me to provide any reason for 
condemning the only method that anybody 
has yet suggested of working out the com- 
pensation in this case. 

aa 


Mr, P.R. Das‘has also argued-_that plain- 

tiffs are not under s. 73, Contract Act, 
entitled to-compensation on tke basis of loss 
of those profits which might have been 
earned, because such loss could not have 
been in the contemplation of the parties 
when they made the contract and cannot be 
said to have naturally arisen in the usual 
course of things from the managing partners, 
breach of the covenant to work with gur. 
He cited in support Madras Railway Co. 
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v. Govind Rau (24), a ea8@ which correse 
ponds very closely with Illustration (qg) to 
the section, though the latter deals with a 
case against a: supplier instead of a carrier 
of goods. But it is impossible toimegine— 
nor’ do the appellants suggest—what 
damage—in -cage of a'‘bréach of the covenant 
in question—other than the loss of profits 
that might have been earned could have - 
been in the coniemplation: of the parties 
when they made the contract, or what 
damage, if not the loss of profits, would have 
naturally arisen from the breach. Ours ig 
(unlike Illustration (q) referred to above) 
not a case of any special circumstances, 
known to one party to the contract and not 
communicated ‘by him to the other, and thus 
leading to remote damage as it is often 
called, 2, e, damage, which could not have 
been in. the :contemplation of the latter in 
case of a breach. Nor has Mr. Mitra, who 
replied for the appellants, been able to 
suggest how ‘the compensation to which the 
plaintifis might be entitled by reason of 
the managing partners’ breach of covenant 
can ‘possibly be calculated except by :-worke 
ing out the loss of profits. Where no profits 
were actually made, they must (as I have 


‘already shown) be estimated, and I am 


unable to see why this principle should not 
apply merely becas ‘this: was “a partnere 
ship action. “The wilful default spoken of 
in “Bury V. Allen (5), may, in some cases, 
result in actual damage, but it will at least 
as often ‘lead to damage which can only be 


‘estimated because it arises from the failure 


to do work which ought to have been done. 
If this involves what has been galled 
accounting on the footing of wilful default, 
there can be.nothing to take exception to 
it if it should’ be by reason of their wilful 
default that the managing partners are held 
liable. In my opinion, therefore, compen- 
sation for 1929 on the lines adopted below 
was permissible as a matter of law. 
Turning now to the question whether 


there was wilful default on the part of the 


managing partners in their failure to work 
with gur in 1929, it is necessary to refero 
first to a small.controversy before me about 
the meaning of one expression in the third 
clause of the partnership deed. I have had 
the whole clause translated by an official 
translator of this Court at the instance of 
the parlies, and this translation, which the 
paties have substantially accepted, runs ag 


follows : as 26 
` «It shall be incumbent upon the second party to 
run both the mills throughout the season every year 
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with sugarcane and molasses, If at any time, on 
‘account of dullness of the market, the rate of molasses 
be such that there be no hope of profit in manufac- 
turing sugar with, molasses, then in thet case manu- 
facture of sugar with molasses may be stopped by 
consultation among (with the consent of) the patties. 
In any other case, the said mills shall not be closed. 
Of course, if such circumstances arise, as for instance 
celestial and terrestrial calamities and strikes in 
railways, and mills etc, which may be beyond the 
control of the second party and on account of which 
“the work of the said mills cannot be carried on, in 
that case algo the work can be stopped,” 


- As regards the words “(with the consent 
of)” in the above translation, - the. official 
translator notes, “There are no words in the 
vernacular for the words within the brackets. 
But such is the implication.” The last 
sentence of the clause regarding celestial 
and terrestrial calamities requires no cone 
sideration. The first sentence imposes upon 
the second party a positive obligation to 
run both the mills throughout the season 
with (in particular) gur: and the third 
sentence makes this emphatic by providing 
that in any event other than that dealt with 
in the second sentence “the said mills shall 
not be closed.” The second sentence pro- 
vides for the stoppage of manufacture with 
gur “by consultation among (with the 
consent of) the parties.” But this is sub- 


ject to the condition given at the beginning - 


of the sentence 
“if, at any time, on account of dullness of the 


market, the rate of molasses be such that there ba, 


no hope of 
molasses.” 


‘ It has been contended -on behalf of the 


profit in manufacturing sugar with 


appellants that “consultation (mashwara, in. 


the original) among the parties” does not 
import agreement among them, and that 
the sentence only requires the appellants 


“< to consult the owners but does not oblige 


them to obtain their consent. It does not 
seem to me, that this is a very ‘reasonable 
construction of the sentence, for there could 


© þe little point in requiring the appellants 


merely to consult the owners in the cone 
‘tingency specified. It is true that the 
appellants were themselves interested in 


earning profits, but it must not be forgotten ` 


that the owners were even more interested 
' æn the matter- because not. only was their 
“mortgage debt (which carried interest at 
nine per cent. per annum) ‘to be paid off 
from three-quarters of their moiety of the 
profits but the partnership was also to con- 
tinue until the mortgage debt was paid off, 
The official translator says that the impli- 
cation of the word mashwara in the context 
is consent of the parties. I find no reason 
‘to doubt thie, but I feel, at the same time, 


- 


that if the parties meant consent as dis- 
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tinguished from consultation, it would have 
been better if they bad used the former 
word: I propese therefore to take it (as 
urged by the appellants that they were 
required not. to obtain the consent of the 
Owners but merely to consult them, Even 
50, however, it must be borne in mind that 
the authority given to the managing parte 
ners to stop the minufacture of gur by 
consultation was subject to the condition 
Precedent that the rate of. molasses for the 
time being “be such that there be no 
hope of profit in manufacturing sugar with 
molasses.” 

It appears tha’ the decision to work that 
Bhatni Factory with gur in 1929 had to be 
made in the cold weather of 192829 when 
the gur was to be purchased and stored. It 
may be observed in passing that this meant 
the locking up of Capital until the time 
came to work the gur. Soms time in Janu- 
ary 1929,tte managing partners sent the 
General Manager, Gurdayal Srivagiava,. to 
one of the partners of Nuri Mian & Co., 
Shaikh Khuda Baksh, plaintiff No. 2, to 
draw attenticn to the then rate of gur ard 
the present and future rates of sugar, and to 
consult him as regards the manufacture of 
sugar with gur because the forward rates 
for Java sugar up to the next cold weather 
appeared (so they said) to hold out-no pros- 
pect of profit but an apprehension of Icss. 
Gurdayul understood from Khuda Baksh 
that the latter did not think it quite proper 
to express an opinion in view of the part- 
nership action that was pending, but that . 

“whether the work be continued with gur or not, 
the result was the same for Messrs, Nuri Mian & 
Oo., because even ifthe work (of preparing Bager) 
from gur be stopped and all the staff of -the. 
be retained as before, when no reduction in ex- 
penditure was made even in case of no work with 
gur being done in spite of the promise, it was batter 
for Messrs, Nuri Mian & Oo, to suffer loss by doing 
work, if loss had to be borne, instead of suffering 
loss by incurring expenditure for nothing.” 

This does seem a little vague, but it is 
plain enough that Khuda Baksh was refer- 
ring toan unfulfilled promise of reduction 
of staff (which staff would be paid whether 
or not Bhatni was worked with gur) and 
that he thought that the expenditure on the 
Staff at least would be met by working 
with gur: there was no thought of loss, 
apart from the establishment cost, if gur 
were worked, The managing partners then 
wrote a letter No. 13/29, of January 26, 
1923, to Nuri Mian & Oo.. enclosing a cute 
ting from the Amrita Bazar Patrika which 
gave forward quotations for white Java 
Sugar, drawing attention to cl. (3) of the 
partnership deed, and. enquiring whether 
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gur should be further purchased or not. I 
agree with Mohamad Noor and Manohar 
Lall, JJ., that Nuri Mian & Oo, did re- 
ceive this letter, though they do not admit 
it; and though it is not-formally in evi- 
dence, I have looked into it at the instance 
of the appellants in view.of Ex. A-2 and 
the appellants’ petition of September 17, 
1931,, below (printed at p. 34, while the 
letter itself is at p. 33, of Parts I and II of 
the paper book in Letters Patent Appeal 
No, 59 of 1933). The plaintiffs sent no reply 
to this letter, and Gurdayal was asked to go 
again and try to obtain a propèr reply by. 
conversation with the’ owners. He thus 
saw four of the owners or their representa- 
tives, and learnt from them as follows: 

_ “We shall not give any reply to the said letter or 
any information privately in case of litigation. If 
‘Mesers. Kishorilal Makundilal think it necessary 
they may get this matter adjudicated upon by Court. 
Otherwise they may do as they think (fit). We 
have beforehand submitted a petition in Oourt 
making mention about gur, with a view to safe- 
guard against loss to us. It would be better that 
the.matter be decided there sə that whatever deci- 
sion may be arrived at may be clear. Otherwise as 
to the opinion given privately, firstly law points as 
regards the acrual of cause of action are a hind- 
rance to our giving a definite reply; secondly, in 
spite of the fact that in view of the present selling 
rate of -gur there is no hope of profit for making 
sugar from gur, yet if the work be done very effici- 
ently and economically, the expenditure on the 


staff may of course be met, and if there be an occa- - 


sion of a rise in the price, there may be profit also; 
otherwise in present circumstances there is at present 
surely an apprehension of loss of interest on the 
capital involved. Still, in view of the consequences 
of verbal conversation forthe most part during the 


period prior to making claim, we know that nothing 


can be settled by oral and private conversation, 
when we deny the present partnership of Messra. 
Kishorilal and Makundilal on the basis of the 
claim. Such being the case we are not bound to 
give apy opinion and we will not give.any out of 
Court. Still even if there would have been no Jiti- 
gation, in view of the fact that the expenditure 
would be the same whether the work’ with- gur be 
done or not, itis ‘better for Messrs. Nuri- Mian & 
Company, in view of the fact that there will be no 
saving in expenditure even if sugar be not made 
from gur and they would, on the other hand, have 
to bear the burden of expenditure, to bear loss by 
doing work instead of making expenditure for 
nothing, because if there be loss, they would incur 
loss of Rs. 1 lakh only when Messrs. Kishorilal 
Makundilal would bear a loss.of Rs. 2 lakhs in 
view of the capital invested in the gur business.” 


- I have quoted this from Ex. A-1, Gur- 
dayal’s letter of February. 16, 1929, to 
Messrs. Kishorilal Makundilal, the appel- 
lants, of which a copy, I am satisfied, was 
sent on by.the latter to Nuri Mian & Oo, 
the next day with another letter of theirs, 
Ex. A2;. This last letter was sent by regis 
tered post, and it is proved that the plaintiffs 
‘yefused to receive it.. In this letter Messrs. 
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Kishorilal Makundilal complained that they 
had not been favoured with a reply to their 
letter of January 26, 1929 and said that : 

“still out of foresight we have purchased about 
ner maunds of gur for making sugar at Bhatni 


They also said that they were ready to say 
in writing what they had given the plain- 
tiffs to understand orally through Gurdayal, 
namely, that is the plaintiffs replied to the 
appellants’ letter of the January 26, “no 
legal benefit would be drawn (e.g.) of 
establishing partnership between us and 
you.’ (I must observe at once that this 
invitation to a reply without prejudice is 
not supported by Gurdayal’s letter to his 
employers), Appellants further wrote that 


-if they made sugar from gur, there was an 


apprehension, in view of the rates, of loss 
in case the market tended to be against 
them and that then the plaintifis would 
blame them, but if “for any earthly and 
heavenly causes” there be arise in price, 
plaintiffs would blame them 

“that in case sugar would have been prepared from 


gur, it would-have brought profit. Such being the 


case, we have no other alternative but to act ac- 
cording to your opinion, expressed before the said 
manager, and which has been referred to in his 
report, a copy of which is being enclosed. More- 
over, the personal opinion of the manager is also 
the same as that of yours.” . 


_. The opinion of the manager is found 
towards the end’ of his letter of Febru- 


ary 16: .. | 

“Without any regard being had to litigation be- 
tween you and Messrs, Nuri Mian & Uo,,I can 
say that it would be better for you not to work 
with gur in the Bhatni Mill after the sugarcane 
season is over, if you can hereafter retrench the 
expenditure on all the staff of the mill and all the 
other servanta excepting tery necessary persons.” 

The italics are mine and show what was 
really at the bottom ofthe trouble. Gure 
dayal also wrote about the “inner thoughts” 
of the plaintifs that if business relations 
had been fair between the parties 

“the plaintiffs would not in the circumstances have 
liked to-work with gur without any hope of profit 
if they would have been sure of saving expenditure.” 
Lhe learned Subordinate Judge states 


“the result. of this consultation with the 


plaintiffs as fullows : 

“It cannot be said for a moment that the conver 
gation to which Srivastava had referred in his 
report meant that-the plaintiffs agreed that the 
defendants should not work the Bhatni Factory 
with gur as there was no chance of profits, Whar 
this conversation really amounted to was that the 
plaintiffs declined to give any private reply in view 
of the suit pending between the parties, wanted the 
defendants to get the matter cleared up through 
the Court, and finally expressed an opinion that 
even if the prospects were not very bright, the pay 
of the staff at least could be secured bya careful 
and economical working, while there was a chanca' 
of profit if the. market’ improved, and. that. if there, 
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had been no suit between them, Nuri Mian & Oo., 
should have given the advice, that the mill should 
be worked with gur. 

This by no. stretch of language can be, said, fo 
mean that the plaintiffs agreed that the mull 
should not be worked with gur in that year as it 
would not be profitable to do so.” ` 


Manohar Lall, J. ssems to have accepted 
much of this, and in my opinion, the learned 
Subordinate Judge has stated the result 
quite correctly in the above passage. When 
the managing partners thus attempted to 
consult the owners, the latter, it is clear, 
declined to give a formal reply because their 
_ case was that the partnership was already 
at an end, a position which receives some 
support from the fact that it was on the 
acts and omissions of the managing partners 
prior to the institution of the suit that the 
Partnership was actually dissolved by the 
Court. But the dissolution took effect from 
the date of judgment, namely June 30, 
1930. Defendants: had therefore a right to 
carry the partnership on during the pen- 
dency of the suit, and they didso. The 
plaintiffs, when consulted, did not admit 
‘the right of the managing-partners to obtain 
their opinion, but nevertheless “indicated: 
pretty clearly that the Bhatni Factory should 
be worked with gur if only to meet the cost. 
of establishment, The long extract given 
above from Gurdayal’s letter, if carefully 
‘read. show that the plaintiffs did not say 
anything to indicate ‘that in their opinion 
working with gur might lead to loss:‘and 
might not.go to meet the costs of the.estab-’ 
lishment. They were for working.if-only to. 
meet this cost, and I. hold: with-the learned: 
Subordinate Judge that they did not agree 
. that there was no prospect of any profit 

from working with gur. < 

The learned Subordinate Judge accepted 
the appellants’ contention that~the plain- 
` tiffs’ refusal to give un unequivocal reply 
to the defendants’ query whether the fac- 
tory should be: worked -with.gur. in 1929, 
entitled the :defendants to use their own 
discretion in the matter. But he only ac- 
cepted it sub modo, accepted it in the sense 
that it-did not. make it “less incumbent 
upon the defendants to decide the question 
with such prudence and care as they pos- 
sessed.” -Heo then examined the. materials 
available to -the defendant at the time the 
decision “whether or not to -work: with 
gur had to be made, and his conclusion 
was that “there. was a prospect of profit 
of . Rs. 2l-11-0 per hundred maunds.° of 
gur,” andthat ` KN ee 
“there was absolutely no reason linaving regard to the 
positions of ‘the sugar and gur markets, why the 
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defendants should have decided not to work Bhatni 
with gur in 1929,” z 

It has not been suggested before me ` 
that there is any mistake in tha Subordie 
nate Judge’s calculations from the figures 
available to the defendants in the early 
part of 1929. Butit has-been argued that 
the Subordinate Judge paid no attention 
to such evidence as the admission of 
Gurdayal_ in crosseexamination that Pan- 
chrokhi and 8 or 10 other named composite 
factories didnot work with gur -in 
1928-29 . and that the Gugli composite 
factory worked with gur at a loss. Gurdayal, 
however, who was examined as a witness 


. for the defendants, had further to admit 
. that there might be reasons, with which 


he Was not acquainted, which -led those 
factories not to work with gurin tne 1929 
season; and “as to Gugli, Syed Hossain, a 
witness for the plaintiffs, said-that -he had 
come to know from: Gugli Mian that the 
factory worked with “gur in 1926229 át a 
protit, [tvhas been urged that Syed Hossain'5 
statement is not supported by:the evidence 
of any other witness.. But it must ‘be 
remembered that Gurdayal Himself did not 
Claim to have personal knowledge of the 
Gugli factory’ working at a. loss that year, 
Gurdayal also’ said that the general 
impression was that composite factories did 
not work with gur as there was no likeli- 
hood of profit. But tais “genera! impress 
sion” is not supported by any details, I 
am not: therefore ‘prepared to accept the 
appellant's .contention that even though 
calculation on the materlals.then -availabie 
shows a protit of Rs; 2l1-11-0 per hundred 
maunds of gur; tne defendants honestly 
bslieved that working: with gur. would be- 
attended with loss. The history of -gur- 
working at Bhatni during the partnership; 
which has been briefly referred to by the 


Subordinate Judge and which will ipe 


found in detail -in the judgment of J-une 30; 
1930, at pages 433-53,’ see especially. - 
paze 444; also page 505 of Parts L and if 
of paper -book of. Letters. Patent Appeal 
No. 60 -of 1933) goes far to indicate that 
the managing ‘partners would’ not wurk 
with, gur because the ‘proita were ‘small 
rather than that they really believed on 
the figures then available thatthe factory’ 
would suffer actual loss on the workiag of 
sugar with gur in the coming season, 
Much-has been made of the fact that if 
there had been a real prospect of protit from 
working with gur, the whole profit would 
not -have gone-to the plaintiffs. But as A. 
have-already. -shown,. thé plaintiiis ‘had good 
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reason, to take what pfofib they could get, 


‘while the appellants are drawing 9 per 


cent. pér annum on their mortgage money, 
so that they would not be too ready to 
Jek" up any capital in gur  unléss they 
expected a larger:profit than 9 per cent. 
from such expenditure. -E i 
: It has been conténded that the appellants 
were. not- required“ to embark upon a risky 
speculation and hazard their money iù 
gur and that they are not liable to.pay come 
pensation for ‘non-working if they honestly 
believed that working, with gur would be 
attended with. loss. Apart from the fact 
that as the Subordinate. Judge has (in effect) 
found, ‘they could have had no such honest 
belief=-a finding which I accept—it must 
not be overlooked thatthe managing parte 
ners had not only undertaken to finance 
the partnership business but had also 
bound themselves to work Bhatai with gur 
unless.a fall in the market held out no 
hope of the profit, ete. There was no such 
fall, and even an honest belief to the 
contrary, if any, would, in my opinion, 
have been little justification for breach of 
the covenant. Mr.: P. R. Das has cited 
Mahadeo Vitho v. Ganoo Changoo, 87 Ind. 
‘Cas, 735 (7)as a case in which a defen- 
dant in a suit for accounts upon a dissolu- 
tion of partnership was not held liable 
for the -probable loss sustained by 
the firm owing to his neglect or failure 
to ply a boat for hire. in accordance with 
the partnership agreement. But.this was 
because it could not be said in the 
case “ that the defendant has been guilty 
-of fraud, culpable neglect or wilful default.” 
In the “present case, however the. lower 
-Oourt has in substance . found repeated, 
wilful default, and not mere neglixence. In 
his somewhat confused language (at any 
‘rate as it reads in the translation in. the 
‘paper book at p. 37 of Part III in Letters 
Patent Appeal No. 59 of. 1933) Gurdayal 
was told by the plaintiffs; l 

“Tf Messrs. Kishorilal Makundilal think it 
“necesbary they may get this matter adjudicated upon 
Li Ws Court ; otherwise they may do as they think 
t). 
- . This seems to mean that.if. the defen- 


swould be doing .so at their own risk and 
-would have to take the consequences, It 
clearly. does not mean. that: the plaintifis 
left the matter to the -discretion of the 
managing partners in the sense of agreeing 
to be bound:by it, 
plaintifis’ refusal to give an unequivocal reply 
entitled ithe defendants to use their.own dis- 
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cretion in the matter is not, in my opinion, 
altogether correct. Though the defendants 
undoubtedly did. attempt to consult the 
plaintifis, consultation by itself was not 
sufficient to justify the decision to refrain 
from working with gur, for, as I have already 
pointed out, when dealing with cl. 3 of the 
partnership deed, it was a condition prece- 
dent to the stoppage of working with gur by 
consultation that .on account of the dullness 
of the market the rate of molasses for the 
time being should “be such that there be 
no hope of profit in such manufacture.” 
What happened was that the prospects were 
not “very bright” in the sense of profits 
that the defendants considered sufficiently 
attractive. But this did not, whether the 
plaintiffs did or did not give an unequivocal 
reply, entitle them under cl. 3 of the parte 
nership deed to stop the manufacture from 
gur. In my opinion, moreover the plaintifis, 
reluctant as they were (not altogether withe 
out reason) to admit that the partnership 
was still in existence, indicated an unmise- 
takable preference for working with gur 
if only to meet the establishment cost, 

It has -been argued that the plaintiffs 
ought to have insisted on Bhatni being 
worked with gur and that as they did not 
do so, they are entitled tono compensation 
because if loss had resulted from actual 
working; they would have been free to ree 
pudiate it. Manohar Lal), J.accepted this 
and held.that plaintiffs had placed the 


defendants on the horns of a dilemma, -But 


with all respect, it does not seem tome that 
oncl.3 of the partnership deed plaintiffs 


‘could have escaped. their liability for a half 


of the loss if the defendants had worked 
with gur and the work had resulted in loss. 
The clause laid a positive obligation on 


, the managing partners to work with gur, 
„and barring the excepted contingencies said 
that “the said mills shall not be closed” and 
-the -exceptions did not leave 


it open to the 
plaintiffs to repudiate their proportionate 


. liability in case of loss. from actual working, 
.The plaintiffs’ failure clearly to say ‘uo’ to 
- the proposal of the managing partners that 
the factory should not be worked with gur 
‘cannot be construed into an acceptance, 
<dants were to stop working with gur, they ` 


nor hasit been contended on behalf of the 


‘appellants {hat it should be so construed, 
‘ But Mr. P. R. Das has urged that the pisiat- 


ifs were guilty of laches and that this saves 


the managing partners from their lability 


to work with gur, Reference has been made 


to a passage from Lindley at p. 560 : 
~ “Dhe doctrine -of laches is of great importance 


where persons have agreed to become ‘partners, and 
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one of them has unfairly left the other to do all ‘the 
work, and then, there being a profit, comes forward 
and claima-a share of it... ...8 Court will not aid those 
“who can be shown to have ‘remained quiet in the 
-hope of being able to evade responsibility in case of 
-loss, but of being able to claim a share of gain in 
. case of ultimate success,’ 

But this doctrine seems to apply to cases 


where the plaintiff has by his conduct ine 


‘duced the defendant to suppose that the 
plaintiff had abandoned the common undere 
taking, usually in cases of a highly specu- 
lative character. In the present case, the 
plaintiffs did say and had even sued on the 
footing that the partnership was already. at 
‘an end and they were so far. right that the 
‘Court decreed dissolution or grounds (ne- 
cessarily) prior to the institution of their 
suit. Defendants however insisted on car- 
Tying on the partnership and never suppos» 
ed that the plaintiffs were no longer part» 
- ners : and on the deed of partnership there 
was no question of plaintifis leaving the 
defendats unfairly to do all the work and 
then, when there was a profit, coming for- 
ward to claim a eshare. Wort, J.'s observa» 
tion that “the plaintifs to a very large 
extent acquiesced, in the sense at any rate 
that they were not prepared to give any 
definite instructions to: the defendants" does 
not (speaking with all respect) allow for the 
fact that under cl. 3 the managing partners 
had bound themselves to work with gur 
irrespective of any instructions from the 
plaintiffs ; and I have accepted the appel- 
‘lants’ own contention that they were’ entitle 
_ed to stop working with gur after consulting 
‘the plaintiffs, even without their consent, 
' provided the condition of the market held 
‘out no hope of profit. On this footing ‘the 
plaintiffs had no right to give any instruc» 
‘tions at all. Appallants have referred to 
- the following passage from Lindley (p. 380): 
“As observed by Lord Eldon inConst v. Harrisa or 
Dale v. Hamilton (25), ‘a partner who complains that 
the other partners do not do their duty towards him 
must be ready at all times ‘and offer himself to do his 
duty towards them.’ But ifa partner has been set at 
` defiance by his co-partners; if they have ‘denied 
that he is a partner, and that he has any right to 
interfere in the partnership, they can derive no 


advantage from the circumstance that he has “not 
_ performed his duty to them.” 


The case, before us, however, is quite 
unlike Conts Harris cr Dale v. Hamilton 
(25) at p. 276, cited in Lindley. The 
plaintiffs, having already brought a suit on 
the footing that the partnership’ was at an 
end, could not very well offer a formal 
opinion on the proposal of the managing 
partners not to work with gur in 1929. 


(25) (1847) 2 Ph, 266 (27 es 3 
inh A. 18a (276) 97: 11 Jur, 
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Their suit was juatified, not indeed.o on: „the 
footing that ` the partnership ` had `- “been 


` dissolved’ by the death of Babu Kanhaiya 


Lal, but on various grounds afforded by 
the: conduct of the Managing partners... If 
they Lad aceépted the proposal Rot to 

work with gur, they could not, of ‘course, 
in spite of cl. 3, have claimed compensation | 
for non-working. But there was nothing i in 
the partnership deed to oblige then to 
acceptit. The entire financing and work ing 


‘of the business was in the hands” of; ‘the 


oe sles 


had unequivocally. aca the Pisin 
the managing partners not to work “with 
gur, this would have been immaterial; for 
their right to refrain from working ‘With 
gur depended not on the consent of the 
plaintiffs but-on’a mere consultation ‘with 
them. The appellants contend that the 
plaintiffs were bound to allow themselves 


to be consulted but in effect refused. ` “As 


a matter of fact, the plaintiffs did in my 
view express an opinion against the stop: 
page of work with gur, though ina some- 
what ‘non-committal manner, because’ ‘of 
the suit instituted by them. But supposing 
the plaintiffs refused to be consulted; “the 
appellants would be no better off than’ ‘if 
plaintiffs had been consulted, and the 
liability of the managing parifiers for breach 
of covenant would still turn on whether’ the 


‘condition precedent in the second sentence 


of cl. 3 was fulfilled; and if it was mot, 
on whether the failure to work with gur 


‘constituted wilful default withia the Tule 


laid down in Bury v. Allen (9).. 

- It. has: also been argued that. ‘the . plaih- 
tiffs’ failure to give an unequivocal Teply 
to, the query of the managing’: pariners 
makes thé dcetrine of frustration of cons 
tract applicable to the case: as Manohar 
Lall, J. said, cl. 3 contemplates a normal 
state of affairs when the parties are on 


terms of. businesslike amity and the parte 


nership is going on smoothly, aud the clause 


-had . no application when an abnormal 


situation arose cn the institution of ‘the 


- plaintifs’ suit rendering consultation ; þe- 


tween the. parties impossible. ‘But. “the 
doctrine of frustration only appiies if the 
disturbing cause goes to the extent , of 
substantially preventing. the performance: ‘of 
the whole contract; ‘interference leaving 


a considerable part capable of performance 


will not be an excuse” (Pollock <n Contract, 


éen 
made to para, 298 at p.220 of the Hailsham 


= 
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promises at all within the meaning of tha 
section, Itis not asif the plaintiffs were 
not entitled to claim performance until they 
‘themselves gave an unequivocal answer 
when consulted in the excepted contingency, 
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„Edition of Halabuty’s Laws of England, 
_Vol. 7. But this again deals with the 
| Yelease of the promisor from his obligation to - 
, perform his promise. ‘Where the conduct 
of the promisee has rendered performance 


“Impossible,” and “impossibility , STising 
-from the promisor’s own act or. default is 
not in any case an excuse for non-per- 
“formance of his contract.” Now, what was 
“the obligation from which it is claimed 
_ the ‘managing . partners were released by 
Teason of the plaintiffs’ failure definitely to 
‘Say “no” to their proposal not to work with 
gur? ‘Surely, it cannot be the covenant 
.,of the managing partners to work with gur, 
_ There is nothing in cl, 3 of the partnership 
-deed* which makes it possible for the 
plaintiffs to prevent the managing partners 
from - working with gur, and I have already 
shown that while according tothe appel- 
lants, themselves the managing partners 
“were not bound to obtain the consent of 
the plaintiffs to a stoppage of work with 
gur, mere consultation with the plaintiffs 
‘was not sufficient to justify giving up 
manufacture with gur as there was the 
condition precedent about the dullness of the 
market, etc.’ According to the managing 
-Partners themselves the partnership was 
still continuing, and in the correspoudence 
‘of 1929 they took up the- position that 
cl. 3 of the partnership deed was still 
applicable. The situation, such as it was, 
was moreover brought about by the 
managing partners themselves, as is shown 
by the fact that it was on their acts and 
omissions before the institution of the suit 
that the partnership was dissolved. The 
‘failure of the plaintiffs to give a formal, 
. unequivocal reply to the query of the 
‘Managing partners—and this is the-utmost 
“that. can be properly said agdinst the 
_plaintifis—did not affect the “working . of 
„the mills; the managing. partners claimed 
to be entitled to work them under the parte 
nership deed and went on doing so. J am 
therefore unable. to hold that the doctrine 
of frustration has any application to the 
circumstances of the case. ` 
. Reference was also made to s. 56, Con- 
‘tract Act, but the covenant to work with 
gur. had by no means become impossible of 
performance by reason of the failure of the 


plaintifs to say “no” -definitely to the ° 


- proposal of the managing partners. Mr, 
Mitra, who replied for the appellants, also 
referred to s. 54 of the Act, but the 
obligation undertaken by the managing 


partners to work with gur does, not seem to’ 


me to have been a matter of reciprocal 


. plete wireless set’ because although not 


nor was the exception itself applicable 
since (as has been already shown) the 
condition of the market was not such as 
to hold out no hope of profit from the 
manufacture of sugar with gur, My con- 
clusion on this part of the case is that 
the appellants cannot escape from the cone 
sequences of their wilful default merely 
because the plaintiffs did not insist on 
Bhatni being worked with gur in 1929. The 
wilful default itself has been clearly estabe- 
lished, and the appellant's objection on-the 
score of jurisdiction and the measure of 
damages have all been found untenable 
The appeal therefore fails and must be dia 
missed with costs. 


D. ) Appeal dismissed, 


NAGPUR HIGH COURT 
Oriminal Revision No. 410 of 1939 
February 24, 1940 


GRUER, J. , 
RAMDA YAL—Acouszp—A PPL1IO4NT 
i versus 
EMPEROR—OgPosITge PARTY 
Wireless Telegraphy Act (XVII of 1933). ss. 6, 2 (2) 
—Rules made under. Act, r. 2 (c)—“ Complete wire- 
less set’ includes incomplete set which becomes com- 
plete when articles mentioned in definition ing. 2 
(co) are added toit—Wireless set with one valve 
broken and plug connections wanttng and incapable 
of receiving sound falia under “ complete wireless 
set '—Its possession without license ts puntshablo — 
nder 3. 6. | Ng 
. The definition of a “ complete wireless set given 
in r. 2(c) of the rules made under the Wireless 
Telegraphy Act amounts to this that a ‘complete 
witeloes set’ shall be deemed to include an incom- 
plete set when the parts necessary to complete it are 
of the description specified—aerials, valves, ete. 
Hence awireless set with one valve broken and 
the plug connections from the power unit and grid 
tension batteries wanting and thus incapable of 
receiving sound falls under the definition of on 
in itse 
: O 
lete it becomes complete when those articles 
are. faded which are ‚mentioned in the definition 
and its possession without a license is punishable 
under s. 6. 


Or. R.of the order ofthe Oourt of the 
Additional Sessions Judge, Nagpur, dated 
August 17, 1939. © 

Mr, S. R. Mangrulker, for the Applicant. 

Mr. W.C. Dutt, AdvocateeGeneral, for 
the Orown, 4 
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Order.—This case raises an interesting sary tocomplete itaré of the description ` 
point under the Indian Wireless Telegraphy specified—aerials, valves, etc. s 
Act, 1933. The applicant hasbeen prosee . Iam therefore forced to the conclusion : 
cuted and fined Rs. 50 for failing in thatthe conviction was technically correct, 
spite of demand to-renew-alicense fora and it must be upheld. Atthe same time: 
wireless set. His reply -to the demandis it is somewhat difficult to understand : 
contained in his letter (Hx. P-1) to the why this particular accused should have: 
Post-Master General -which says that his been prosecuted, Ho set oul his objection : 
wijeless set has: gone out of order and‘ia in a straightforward fashion, and it does - 
not working for the lest six montbs and appear thathis set was badly out of 
he does not wish to renew the license order, that it would require considerable - 
until the machine is repaired. In- reply expenditure to repair it, and there is no 
it was pcinted out to him that the pos- reason for thinking that he had ang desire : 
seseion of a wireless receiving set without to evade payment of license once the set.: 
a'‘license whether the set isin workirg order wasin working order. I quite recognize 
or not is an offence. : a - that it would:-open the way to-deliberate- 

‘It has been found by the! evidence of evasions ofthe law if the rules were not ' 
persons who examined the éet, whichis a interpreted strictly, but in the present: 
four- valve battery model, that it was case I think that-a nominal fine was quite: 
defective in these particulars: One valve sufficient. The conviction is upheld, but : 
was brcken and the plug eccnnections- the fine is reduced to Re. l with simple. 


from. the power unit and grid tension imprisonment of one week in default, ^ 
batteries were wanting. It was conceded’. ma , 
that the apparatus in its present state j3  ® Revision partly allowed, . 
incapable of receiving sound and that to Ni | 
es er eins Bien cost from Rs. 50 eae 

o ha, while the present value of the 7 me 
apparatus is “only Rs. 30 or Rs. 40, That - LAHORE HIGH COURT. | a) 
last consideration, however, is beside the First Appeal No. 290 of 1938 Ee 
point. ‘Wireless telegraphy apparatus” June 15, 1939 ` 
is defined in e. 2 (2) of tbe Act. and in- Tek OHANDAND DALIP SINGA, JJ. | 
cludes “any apparatus, appliance, instru- Mst. NAZIR-UL-NISA AND oTdERS— . 
ment of material used or capable of use ae 

in wireless ccmmunication,” However, it re versus .. 

is only the possession of a complete wire. MOHAMMAD ISHAQ—DEFENDANT— 

less set without a license- which is punish- RESPONDENT 


- E ; i Act (Confiscation, etc. for Rebellion). (X of 1858) l 
able. „80 me question is whether this set. |, Tia EEEE ‘ind confiscation of land in Delhi” 
is a “ccmplete wireless set”. according tO. and ite neighbourlood, ‘if > made under s. 10— 
‘the definition given in r-2 (c) of the rales Landlord and tenant—Aitachment of property.: of 
| eed . under. the Indian. Wireless, Tele- roared Delhi a its A cute Seva ne 

f, iti ih _ an =Jts subsequent release—Effect—Tenancy.. 
T a a created by Government on such land’ held perma® f 
which is capable in itself. Et any apparatus nent—Origivial owner not objecting io transfers’ ~ 
receiving wireless signals with oo at the made by tenant on footing o1 Pera baan A 
addition of aerials, valves, power supply, telephones, , and receiving rent at fized rate pad Ae eee 


loud-speakers or equivalent devices,” ‘ia. estopped from alleging that tenancy is tenancye 


at-will. ; = 

C oy ; - "Section 10 of Act X of 1858 extended’ the provi-’ 

“The cet of the applicant was Capable sion of. the Act relating’ ‘to the ‘imposition and 
of receiving wireless signals with the assessment of fines. on inhabitants " to“ a mohalla . 
#addition of one valve, power supply in oF division of a city or town.” The section, how- | 
the shape of butte d “e nnn. over, did not authorize the confiscation of immov- — 
ti are h a. battery, and plug con able property in any ` urban area. It is, therefore, ` 

nection (w 10 ‘would come: under the heade lear that the “ attachment " or confiscation of the 
ing of equivalent devices.) The set-then land .in Delhi and its neighbourhood was not,, and: 
does fall under the definition of ‘complete could not have been, made under this section. [p., 


wireless set” in j 375, col, 1. l 
ale sae a tes although not in itself the « cee " of the private’ property ofthe: - 
ap omes complete when those  jniabitants -of-Delhi “and -its neighbourhood: in‘: 
articles are added which are mentioned: 1857 and 1858, wae “ nothing less.than : appropria- 
in the definition. In--.other. words, the” tion by the (British) Govt. who became the de, jure., 
definition amounts to this that a ‘complete % Well ae de facto owner theroot,” Sa the nub- 


1 | : eel ce sequent restoration of the seized . property to the 
wireless Bet. shall- be- deemed to include, original owners was a re-grant to them on certain 


an incomplete set when the parts neces- conditions, and conferred: a new. title on _themy ` 


i 
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oe penne full power-to create a tenancy | were the owners of the site and the defen- 
. (Case-law referred to [p. 374, col, 2,] l i dant was a -tenan teatewill under them, (2) 


,Sjectment of the defendant from the site 
by removal of the superstructure and (3) 
Tecovery of Rs. 21-10-0 as arrers of rent. 

, : The defendant admitted that the plaintiffs 

. were the owners of the site, but averred that 


The grant of ‘tenancy in respect of. such land. 
"was .made under the first proclamation of Septem- 
“ber 29, 1858 and not under the ‘subsequent pro- 
<. clamation. of February 10, 1859. Karim Bakhsh v. 
„Shadee Ram, O. A. No. 1379 of 1866 and. 176 Ind. 
„Oas. 65 (5), referred to.” [p. 375, col. 2; p. 376, col. 14 


” The Govt. created permanent tenancy in respect 
of lands attached by them in 1857 and 1858 in and 
nearabout Delhi. The lands-attached were sub- 
gequently released -to the original owners who did 
not object to the transfers made by the tenants on 

- the footing that the tenancy was permanent, and 
received rent at fixed rate which was paid for 
several years in past: 

. Held, that the original owner was estopped from 
contending that the tenancy was a _tenancy-at- 
will, fp. 376, col. 1] _ - ; ae 

. FA. from the decree of the Sub-Judge: 

.First Olass, Delhi, dated June 28, 1938, 


-’Messrs. M, C. Mahajan and Bhagwat 
‘Dayal, for the Appellants. 


5 a Wahideud-Din Ahmad, for the Respon- 
dent, . 


- Tek Chand, J.—This appeal arises out of 
a suit brought by-theé ‘plaintiffs against the 
‘defendant for declaration of title, ejectment 
‘and recovery of arrears of rent, It is common 
‘ground between the parties that the plaintiffs 
are the owners of the site in dispute and the 
defendant owns the superstructure of a shop 
‘and a bala-khana standing on the site. 
The plaintiffs allege that the defendant 
holds the site as a tenant-at-wlll under them 
while the defendant claims to be a permanent 
tenant, liable ‘to pay to the plaintiffs a fixed 
ground rent of 6:annas per lunar month, 
Admittedly the plaintifs and their ancestors 
had been receiving rent at this rate from the 
defendant and his predecessors-in-interest 
continuously from 1860 to the beginning of 
1936: and during this period the tenancy has 
passed by succession and transfer to various 
Persons. Early in 1936 tke plaintiffsintimat- 
ed to the defendant their intention to 
terminate the lease on the old termis offering 
to grant afresh lease at a considerably 
enhanced rental. They further stated that 
if the defendant was not willing to avail 
himself of this’ offer he should vacate the 
site within a specified time. The defens 
dant denied the plaintiffs’ right to enhance 
the rent alleging that he was holding the 
site on a permanent tenure at. a fixed 
rent. The plaintiffs then served a notice 
on the defendant to ‘remove the super- 
structure and restore the site to them. On 
the defendant’s refusal to doso, the plaintiffs 
on-August:21, 1936 instituted this suit claim- 
ing a decree for (1) declaration ‘that ‘they 


he was holding it. under them as a permanent 
tenant and that the plaintiffg were not entitled 
to eject him or to enhance the rent. He 
admitted his liability to pay-rent at 6 annas 
‚per mensem for some months which had 
been offered to the plaintiffs but they. had 
wrongfully refused .to accept and which he 
(defendant) offered again to pay. The trial 
Judge found that. the. defendant was a 
permanent tenant under the plaintiffs, that 
he had not: contravened any of the terms 
of the tenancy and was not liable to 
ejectment. He further held that the plain- 
tiffs were, in any case, estopped by their 
acts and conduct from claiming that they 
had a right to eject the defendant, He 
accordingly. dismissed the suit for declara- 
tion and ejectment, but granted the plaine 
tifs a decree for Rs. 19-2-9 as arrears of 
rent atthe rate admitted by the defandant. 
From this decision the plaintiffs have pre- 
ferred a first appeal to- this Court. l 
Most ofthe facts relating to the previous 
history of the site in question are no 
longer in dispute, It is admitted that it 
was a part of a big area of 20 bighas 
and 14 biswas in Jahan Numa (outside 
the city walls of Delhi), which originally 
-belonged to Karim Bakhsh ard Khuda 
Bakhsh, ancestors of the plaintiffs. The 
whole of this land, along with various other 
properties in and around Delhi, was “attach- 
ed” by the British Govt, soon after the 
Mutiny.. Government then established a 
Military Camp in this locality and decided 
to have a Sadar Bazar near it, lor this 
purpose the “attached” properties wera 
divided into small plots, which were granted 
to various persons, who uudertook to con- 
struct shops at their own expense. The 
site, now in dispute, was taken by one 
Bakhtawar Singh, and on it he built a shops 
After several shops had been built by the 
grantees, (including Bakhtawar Singh), 
and when peace and order had been restored, 
Govt. decided to release the “attached 
properties to those of the original owners, 
wko could “establish their innocence ” during 
the Mutiny, Karim Bakhsh and Khuda 
Bakhsh applied .to the authorities that 
they were innocent, and after a lengthy 
enquiry, this and, 20 bighas and 14 biswas 
in area, was “released” to them in: June 
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.1860, and the persons.who had constructed 
the shops on this land were directed’ to 
pay in future, the rent to Karim Bakhsh 
and Khuda Bakhsh. Bakhtawar Singh 
accordingly continued in possession of the 
shop during his lifetime. On his death, the 
shop was inherited by his son Umrao Singh; 
and on Umrao Singh's death it devolved on 
his son Lal Chand. On March 2, 1885, 
Lal Chand sold it to Mohammad Ismail 
by a registered sale deed (Ex, .D-7); and 
several years later, when Mohammad Ismail 
died, it was inherited by his son Mohammad 
‘Usman. Mohammad Usman then morte 
‘gaged it to Dr, Ram.Parshad by a registered 
deed, describing himself as a permanent 
‘tenant under the plaintiffs paying. a fixed 
monthly rent of 6 annas. As the mortgage 
money was not paid within the stipulated 
time, Dr. Ram Prashad instituted a suit 
‘against Mohammad Usman for sale of the 
shop and obtained a decree. Before the 
auction sale however Mohammad Usman by 
a sale deed executed and registered on 
August. 27, 1931 (Ex. D-14), sold the equity 
of redemption to Dr, Ram Parshad, who thus 
became the full owner of the shop. Sub- 
sequently, on November 22, 1931, Dr. Ram 
Parshad sold the shop to. Mohammad Ishaq, 
defendant, for Rs. 3300 by a registered 
deed (Ex. D-4). In this deed also it was 
stated that the shop had been constructed on 
& site belonging to the pluintiffa which the 
vendor held on a permanent tenure. After 
the parchase, Mohammad Ishaq rebuilt the 
shop and the bala-khana and let it to a 
tenant at a monthly rental of Ra, 26. 

All these facts have been duly proved 
on the record and their correctness has 
not been disputed before us by the 
learned Counsel for the appellants. It 
is also conceded by him that there is no 
proof of any objection having been raised 
by the plaintiffs, or their predecessors-in- 
interest to any of these transfera or 
Buccessions; on the other hand, it appears 
that they had continued to receive rent 
at the fixed rate of 6 annas per mensem 
from the successors of the original tenant 
or their transferees. He however contends 
that it has not been established that the 
tenancy was permanent at its inception, 
or. that the plaintiffs or their ancestors ever 
_ led Bakktawar Singh or his successors or 
transferees to believe that it was so, In 
support of this contention he raised a 
three-fold argument befcre us: (1) that 
the “attachment” by the British Govt. of 
the . property of Karim Bakhsh and Khuda 
Bakhsh in. 1858 did not ,amount to “cons 
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fiscation” and therefore Govt. did not become - 


its owner and it had no legal right, to 


create a permanent tenancy, over it; (2) 
that the tenancy in favour of Bakhtawar 
Singh was not created under the proclamas 
tion of September 29, 1858 (Ex, D-2, printed 
at p. 114 of the. paper book), but-it was 
under .a; later proclamation, issued on 
February 10, 1859. (Ex. P-8, printed ‘at 
p. 80) the terms of which show that the 
tenancy was not’ permanent; and ‘(3) that 
the decision of the lower Court holding tbat, 


.in any case, the plaintiffs by their acta 


and conduct were estopped from denying 
the permanent nature of the tenancy, is 
erroneous. . i 
After hearing Oounsel at length and 
examining the record I have no doubt 
that -all these arguments are without subs 
stance. The exact nature and effect of ' 
the “attachment” of the private property 
of the inhabitants of Delhi and its neigh- 
bourhood in 1857 and 1858 and its sube 
sequent “release” has been the subject of 
consideration by Courts: on numerous 
occasions since 1866 and it has been 
uniformly held that the “attachment” was 
“nothing lees than appropriation by the 
(British) Govt. who became the de jure ag 
well as, de facto owner thereof,” and that 
the: "subsequent restoration of the seized. 
property. to the original owners was a 
reegrant to them on certain conditions, and 
conferred a new title on them, .Reference 
may in this connection be made to Secretary 
of; State v. Wagentrieber (||, Karim: Bakhsh: 
v. Shadee Ram, Civil Appeal No, 1379 -of 
1866, Hakim Saaduddtin v. Secretary:'of 
State (2), Rat Bal Kishen v. Jasram (3); 
Karim Bakhsh v. Balakram (4). and the: 
recent: decision of this Court: (Civil Appeal 
No. 1283 of 1930 Muhammad Suleman <v. 
Hari Ram (5),in which the question ‘was: 
discussed at length and the previous decisions - 
reviewed. Itmay be stated that some of 
these cases related to plots which formed. 
part of the area of 24 bighas - and. 
14 ' biswas in Jahan Numa, referred to: 
above, of which the site now in dispute’ is 
also a part, and to those cases the present 
laintiffa or their ancestor Karim Bakhsh, 
himself ‘was a party, The learned Oounsel 
for the appellants frankly admitted that his: 
clients have not brought forward any frësh . 
materials in this case, nor was he able to. 
(1)6P_ R1867, MT 
(2) 12 P R 1874, ue 


4) 112 P R 1886, ee ae 
(5) A.IR 1937 Lah. 370; 176 . Ind, Gas, 653.39-P L, 
R 602; 1 R LI5L | ee 4 


— 
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urge any new argument which might justify 
à different conclusion being reached on this 
point. Hè merely referred us to Act X of 
1858- which, he urged, had not been con- 
sidered in any of the previous cases. A 
reference to that Act shows, however, that 
none of its provisions has any bearing on 
the “attachment” of Karim Bakhsh's land 
and the creation of tenancies thereon by 
Govt. ‘The Act authorized the “confiscation 
of villages, imposition of fines on, and for- 
feiture of certain offices held bv inhabi- 
tants of villages or members of tribes” who 
had “been “guilty of rebellion”: during the 
Mutiny and other ‘crimes connected there- 
with. It did not in terms apply to the town 
of'-Delhi and to the property situate on its 
Outskirts, except that s.10, extended the 
provision of the Act relating to the “impo- 
sition ‘and assessment of fines on inhabi- 
tants” to “s-mohalla or ‘division of a city or 
town.” This section, however, did not autho» 
rize the confiscation of immovable property 
in any’ urban area. It is. therefore, clear, 
that the “attachment”. or confiscation 
of the land’ of Karim Bakhsh in Jahan 
Numa was not, and could not have been; 
made under this section. Oounsel next 
referred tos. 13, but that section is equally- 
inapplicable, It empowerad the Governor- 
General in Council or the Executive: Govt, 
to remit any confiscation made under the 
Act and directed that 
' “all persons affected by such confiscation were to 


be restored to their rights as if no such confiscation 
had,ever taken place.” 


“In the case before us, however the “cone 
fiscation” had not been made under the Act, 
nor was the “remission” made by the Gov- 
ernor-General in Council or the Executive 
Govt..,. These provisions of the Act, theres 
fore, are-not relevant. As already shown, 
the seizure by Govt. of the land of the 
ancestors of the plaintiffs was an “Act of . 
State” by which Govt. had become absolute 
owner of the land, and had full power 
to create a tenancy of whatever nature on 
it.. The first contention is, therefore, de-' 
void of force and must be rejected. 


_ The next question is whether the tenancy 
in‘ favour of Bakhtawar Singh was created. 
under proclamation of September. 29, 1858 - 
(Ex. D-2) as alleged by the defendant and 
found by the lower Court, or under the, 
later proclamation: of Fébruary 10, 1859 
(Ex. P-8) as contended for by the plaintiffs. 
It is conceded that in the numerous cases 
that have come before the Ccurts in respect 


to other:shops ‘built cn’sites parcesled cut of. 


, this area of | 20.. bighas,.14 biswas, come 
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méncing with Karim Bakhsh v. Shadee 
Ram Oivil Appeal No. 1379 of 1866 and 
ending with Muhammad Sulaiman Y. Hari 


“Ram (5), Karim Bakhsh or his successors 


never urged thatthe grant of any of the 
sites was under the second proclamation 
(Ex, Pe8). In all these cases it had invari- 
ably been held that the sites in question 


“had been granted under the proclamation 


of Septem ber 29, 1858 and that the tenancies 
created were permanent. In the present 
case it has been urged for the first time 
that-the grant was under the second pro- 
clamation (Ex, P-8). The materials on the 
record, however, do not substantiate thio 
contention. Indeed, the terms of this proe 
clamation (Ex, P-8) itself show that it did 
not ‘relate to sites which formed part of 
lands, which had been “attached” in 1857 
or 1858 and, were subsequently released on 
thè original ownérs “proving his inno- 
cence”; but it referred to shops which had 
been built on the land of persons, which 
had apparently been encroached upon and 
of which they “proved their ownership.” 
This is clear from the opening sentence 
of the proclamation which speaks of the 
nature of “the abadi being irregular and 
not of uniform description,” and the penul- 
timate sentence of para. 1, which expressly 
states that-ifa “person proves his owner- 
ship of the land and for this reason it 1s 
released in his favour.” In the application 
(Ex, P-32 at p. 73) made by Karim Bakhsh 
and Khuda Bakhsh they based their clatm 
for release of their land not merely on their 
ownership,- but upon their “innocence of 
thé offence of rebellion.” This application 
and the enquiry which followed clearly 
show that grants of sites on this land had 
been made: under the first proclamation 
(Ex. D-2) and not under the second (Ex. P-8). 
This is further supported by Er. D-3 
(printed at pp. 127 to 131), whichis a list 
containing an account of the rent of shops 
in Sadar Bazar, including that built by 
Bhaktawar Singh, the robkar of the Oane- 
toiment Joint Magistrate, dated January 


- 7-1860 (Ex. P-39 at p. 86) the report of they 


eshkar dated’ May’ 21, 1860 (Ex. P-38 at 
D. 83): and the order dated October 3, 1860 
(Ex, P-13-at p. 90) directing that in future 
the rent’ be realized by Karim Bakhsh. All 
these documents, taken together, unmis- 
takably lead tothe same conclusion. ; 

“After carefully considering all the avail- 
able materials and giving due weight to the 
arguments of Counsel, I agree with the find- 
ing of the lower Court that the grant of the 
site in disppute to Bakhtawar Singh was 


~ 
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- made under: the first proclamation of Sep- - 
. tember 29, 1858 and that by this grant-he - 


acquired a permanent, heritable and transe 


ferable tenure.. It is not alleged that the 


defendant has committed breach of any of 
the terms of the tenancy. On these findings, 


- therefore the -claim for ejectment cannot be 


- sustained. I also uphold the decision of the 


lower Court on the-question of estoppel. 


- The conduct of the plaintiffs and their 


predecessors-in-interest, extending over a 
period of 76 years, unmistakably shows that 
they had admitted Bakhtawar Singh, his 
successors and transferees, as permanent 
tenants, and they are now estopped from 
alleging that the defendant is a tenant-at- 


will under them. The appeal fails and I >- 
‘would dismiss it with costs. . , 


Dalip Singh, J—I- agree. 


S. Appeal dismissed. 


s eT 


. ALLAHABAD HIGH COURT ``. 
Miscellaneous Case No. 899 of 1939 ~ 
January 2, 1940 
Thom, O. J. 
SAHARANPUR GRAIN CHAMBER, Lro. 
SAHARANPUR, THROUGH MANAGER SRI 
RAM GUPTA— APPLIGANT i 
© ` versus i 
' MAHARAJ SINGH, SAHARANPUR— 
i Opposits PARTY 
Bar Councils Act (XXXVIII of 1926), s. 10— Rules 
under (All), r. 3— Counsel consulted by one party, when 


can accept brief forthe opposite party. 


. him any information of .a 


~ the consultation. 


An Advocate who has been consulted by one 
party to a litigation may not appear on behalf -of 
the other. party, if the first party has conveyed .to 
confidential nature re- 
garding the dispute between the parties. In this 
connection reference may be made in the first place 
tor. 3 ofthe Bar Council Rules framed by the Bar 


= Council of the Allahabad High Oourt under the Bar 


Councils Act of 1926. An Advocate who has been ¢con- 


` sulted by one party is perfeotly free to accept a 
' prief against him, if he has not received from him any 


information of a confidential nature which would 
be of use against that party in the litigation. The law 
is not that once an Advocate has been consulted by one 


_ party, he may not accept a brief against that party, 


no matter what may have been the nature of the 
information conveyed to him during the course `of 
No doubt litigants are entitled 
to protection against unscrupulous members ‘of the 
legal profession; but the members of the ‘legal pro- 


: fegsion are equally entitled to protection against un- 
' gerupulous litigations and if the law were.that once - 


a Counéel was consulted by one party, he could not 
under any circumstances accept a brief against 
him, the position of the legal profession would : be 
parlous indeed. The onus of proving that confiden- 
tial information was conveyed lay, and lay heavily, 
upon the applicants. 128 Ind. Cas. 354 (1), Chol- 
‘mondeley V. Olinton (2) and Pallonji Merwanji v. 
Kallabhai Lallubhai (3), relied on. [p. 377, col. 1; p. 


` +378, col Ij ~ 
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‘the manager of the Chamber. 
- ranpur Grain Chamber thereupon decided 


Jagdish Prasad 
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Mr. R. C. Ghatak, for the Applicant. 


Sir Tej Bahadur: Sapru, for.the Opposite 
Party. 


|| 


Order.—This isan application purporte 
ing to bè under ss. 115 and 151, Civil P. O. 


‘and s. 10, Bar Councils Act. The appli- 
‘cants are the Saharanpur Grain Chamber, 


Ltd. and they pray that for the reasons 
given in their affidavit ` : 


-“the Court be pleased: :to set aside the order of the 


learned Oivil Judge,-Saharanpur, dated September 
16, 1939, and direct the opposite -party-not to appear 
for the defendant in Suit No. 16 of 1938-of the Court 
of the Civil Judge, Saharanpur, and pass such other 
and further order as the Hon'ble Court may deem 
fit and proper.” ` - 

One Jagdish Prasad, who was the cashier 
of the Saharanpur Grain Chamber, Ltd., 
was charged under. s. 408, I. P. O., with 
embezzling Rs. 7,418. The accused was 


„eventually acquitted, and in his judgment 


the learned Magistrate who - tried the case 
observed ‘that the remedy of.the Saharan- 
pur Grain Chamber, Ltd., lay more appropri- 
ately in the Civil Court: and it was for them 
to institute proceedings by way of a suit 
for accounting against Jagdish Prasad and 
The Sahae 


to consult the opposite party, Mr. Maharaj 
Singh, an Advocate of Saharanpur. He 
was consulted in April 1937.° His opinion 
was taken upon the advisability of institut- 
ing a suit against Jagdish Prasad and the 
manager of the Chamber, and he was paid 
a sum of Rs. 10 for bis opinion, In May 
1938 the applicants filed a suit against 
only tbrough another 


Counsel. July 17, 1939 was fixed for: the 


‘hearing of the case and upon that date 


the applicants made an application praying 
the Court to restrain Mr. Maharaj Singh 
from appearing. for Jagdish Prasad, who. 
had instructed him. The learned Oivil 
Judge of Saharanpur, in whose Court the 
suit was pending, refused the application 
of the plaintiffs, He held, upon a considera» 
tion of the evidence, that during the cone 
sultation of Maharaj Singh by the plaintiffs 
nothing of a confidential nature. was 
imparted to Mr. Maharaj ‚Singh and that 
therefore the plaintiffs conld not suffer any 
prejudice by Mr. Maharaj Singh appearing 
for the defendant. 

The applicants'‘have presented this appli- 
cation in which they pray that the order 
refusing their application in the. Court 
below be set-aside, or that this Court should, 
in Virtue of its powers under s, 151, Oivil 


P. O., pass such.order as it-thinks proper, 
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‘So far as the application is ‘one under 
s. 115, it must fail, The learned Civil 
Judge has not been guilty in disposing of 
the application of the plaintiffs in the suit 
of any material irregularity, nor has hé 
refused to exercise his proper jurisdiction, 
nor has he exercised any jurisdiction with 
which he is not vested. 1 do not consider 
it necessary to decide the question ‘as to 
‘whether this Court has jurisdiction to grant 
“an order, in the circumstances, restraining 
‘Mr. Maharaj Singh from appearing for the 
defendant in the suit instituted by, the 
plaintifis against him, in view of the con- 
clusion at which í have arrived upon a 
consideration of the merits of the applica- 
tion. An Advocate who has been consulted 
by one party to a- litigation may not 
appear on behalf of thecther party, if the 
first party has conveyed to him any informa- 
tion of a confidential nature regarding the 
dispute between the parties. In this cone 
nexion reference may be made in the frst 
place to r. 3 of 
framed by the Bar Couneil of this Court 
under the Bar Oouncils Act of 1926. 
Rule 3 is in the following terms: 


“No Advocate can be required to accept a retainer ` 


or brief or to advise or draw pleadings in any case 
where he has previously advised anothar party on 
or in connection with the case, and he ought not 
to do so inany case in which he would be embar- 
rassed in the discharge of his duty by reason of 
confidence reposed in him by the other party or 
his action would be inconsistent with the obliga- 
tion of any retainer held by him, and in any such 
case it is his duty to, refuse to accept such retainer 
or brief or advise or to draw pleadings, and in case 
such retainer or brief has been inadvertently ac- 
cepted, to return the same." < 


Now, in the present case, there is no 
question of a retainer having been paid 
‘to Mr. Maharaj Bingh by the applicants. 
In their affidavit the applicants aver that 
they paid Mr. Maharaj Singh the sum of 
Rs, 10 for his opinion on the question as 
to whether a suit against Jagdish Prasad 
‘should be instituted. As already observed, 
the learned Oivil Judge has held that no 
information of a confidential mature was 
conveyed by the applicants’ repreeentatives 
to Mr. Maharaj Singh during the course 
of their consultation with him, It was 
contended, however, for the ‘applicants 
that during the course of the consultation 
confidential information must have been 
conveyed to Mr. Maharaj Singh. In his 
evidence in the Court below, Mr. Maharaj 
Singh swore that he merely read the 
judgment in the criminal proceedings 
against Jagdish Prasad and that no confi- 
dential information was imparted to him 
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by the plaintiff's representatives. The 
duty of an Advocate who has been ċonsulted 
by a party to a litigation who subseque 
ently retains another. Counsel to conduct 
the litigation was considered in U Ko Ko 
Gyi v. U San Mya (1. In that case a 
Bench of the Rangoon High Court upheld 


‘the order of the District Judge restraining 


a Counsel from appearing for the defende 
ants In a case in which he had been pre- 
viously consulted by the plaintiffs, Upon 
a consideration of the evidence the learned 
Judges were satisfied that during the 
course cf the consultation with Oounsel 
the plaintiffs had given-him certain ine 
formation which would be of use to him as 
Counsel for the defendants. This, as 
already observed, was the decision by 
ths learned District Judge, In the course 
cf the judgment of the High Court, refere 
ence is made tothe law upon the point in 
England as it has been expounded in 
Halsbury’s passage quoted as follows: 
“Counsel ought not to accept a brief against a 
party, even though the party refuse to retain him, 
in any case in which he would be embarrassed in 


the discharge of his duty by reason of confidence 
reposed in him by that party.” 


The clear implication of this exposition 
of the lawis that if no confidential infor- 
mation were conveyed to him, Counsel 
would be fres to accept a brief against 
a party who consulted him. In this con- 
nection reference may be made to the 
case in Cholmondeley v. Clinton (2), In 
the course of his judgment in that case 
Lord Chancellor Elden observed: 

“The practice of the Bar in my time was this: If 
a retainer was sent by a party against whom the 
Counsel had been employed, the retainer being in a 
cause between the same parties, the Counsel, before 
accepting it, sent to his former client, stating the 
circumstances, ‘and giving him the option. That 
has, I believe, been relaxed; and the course now ig 
asit has been represented at the Bar. I do not 
admit that he is bound to accept the new brief, 
My opinion is that he ought not if he knowg 
anything that may be prejudicial to the former client, 
to aceept the new brief, though that client refused 
to retain him." 

The question us to whether Counsel wag 
free toaccept a brief against a party who 
had: consulted him was considered in Pal- 
lonji Merwanji ve Kallabhai Lallubhai (3). 
In the course of his judgment in that case 
West, J. deduced a number of principles 
from the English cases to whioh he refere 
red. These principles are as follows : 

“1, A party to a judicial proceeding is entitled to 
such. professional assistance as he thinks will best 
suit him. * ° 

(1) 128 Ind. Cas. 354; A IR 1930 Rang. 395; (1930 
Or. Cas. 1233; 32 Cr. L J 115; 8 R 446. 

(2) (1815) 19 Ves, 251: 13 R R 183; 2 Ves, & B 113. 

(3) 12 B 85, : 
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2. A-Pleader is free to place his services at the 
disposal of any such party upon such terms as he 
may think most advantageous to. himself consis- 
tently with the honour of his profession and the 
due ‘administration of justice. 

3.A Pleader’ who receives any confidential infor- 
‘mation from his client in the course of his profes- 
.8i0nal employment is not at liberty to carry that 
. information into the service of his antagonist, or 

anyone who in that very litigation or in any sub- 
‘sequent litigation may be opposed to the client 
furnishing the informatiom. " 

Upon a consideration of the evidence 
in that case the Court held that the lawyer 
whom it was sought to have restrained 
from appearing against the party who had 
consulted him had not, in fact, received in 
the course of consultation any information 
of such a nature that it would have 
prejudiced the narty who had cnn- 
‘sulted him. In other words, the lawyer 
had not received anv infotmation of a con- 
findential nature which would have been 
Carried into the service of the antagonist 
of the party who had consulted him.. It 


appears to me from a consideration of. the: 


-authoritiés which have been cited that 
the law is not in doubt. An Advocate who 
has been consulted by one party is pere 
fectly free to accept a brief against him, if 
he has not received from him any informa- 
tion of a confidential nature which would 
be of use against that party in the litiga- 
tion. -This appears to me to be only common 
sense. The law is not, as was contended 
by learned Counsel for the applicants that 
once an Advocate has been consulted bv 
one party, he may not accept a brief 
against that party, no matter what may 
have been the nature of the information 
conveyed to him during the course of the 
consultation. No doubt litigants are entitle 
ed to protection against unscrupuloug meme 
bers of the legal profession; but the 
members of the legal profession are equally 
entitled to protection against unscrupulous 
litigations and ifthe law were that once a 
Counsel was consulted by one party, he 
could not under any circumstances accept 
a brief against him, the position of the 
legal profession would be parlous indeed. 

“The whole matter therefore turns upon 
the answer to the question, did the applies 
cante’ representatives convey any confiden- 
tial information to Mr. Maharaj Singh 
when they consulted him. The onus of 
" proving that ccnfidential information was 
.conveyed lay, and lay heavily, upon the 
applicants, and in this connection refere 
ence may again be made tothe observa- 
tions of West, J, in Pallonji Merwanji v. 
Kallabhai. Lallubhai :(3). 
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ments of the applicants in their affidavit 
are vague and. in my judgment Jacking in 
specification. The learned Civil Judge, after 
hearing the witnesses, | reached the con- 
clusion that no confidential information had’ 
been imparted to Mr, Maharaj Singh. 
Indeed, the learned Judge observes towards 
the close of his judgment: | 

“Iam positively of the opinion thatthe applicant 
has presented this application maliciously with 
some ulterior ‘motive. I find absolutely nothing 
in the conduct of Maharaj Singh 
Vakil, nor do I feel at all satisfied that avy confi- 
dential information was given by Sri Ram tö 
B. Maharaj Singh during the consultation which 
he had with him, or that the plaintiff in any way 
suffers any loss by B Maharaj Singh conducting 
the defence in the suit.” Wt LA 

It is a point not without significance that 
the application to have Mr. Maharaj Singh 
restrained from appearing for the defence 


“was not presented until long after he had 


been instructed by the defendant. The, 
applicant’s suit was filed in May 1938. 
The defendant's written statement was 
filed on July 27, 1938.. This written states 
ment was signed by Mr. Maharaj Singh. 
On September 1, 1938 issues were framed 
when Counsel for both sides including Mr: 
Maharaj Singh for the defendant. were 
present. It was not until July 1939 how- 
ever that an application was made to 
restrain him from appearing for the defend- 
ant, I find it difficult to believe that the 


plaintiffs were unaware that Mr. Maharaj 


Singh had been engaged for the defendant 
in their suit. I find it equallv difficult to 
believe that the plaintiff's Oounsel were 
unaware that Maharaj Singh had been 
consulted by the applicants, The natural 
inference in the circumstances is that: 
neither the applicants nor their Counsel ! 
entertained any idea that Mr. Maharaj 
Singh was in possession of any confidential: 
information which would have been of use: 
to him in the conduct of the defence; _- 
Upon the whole matter I am satisfied that. 
there is‘no reason whatever for interfering) 
with the order of the learned Civil] Judge” 
Further I am of opinion- 
that the applicants have failed to show: 


‘sufficient ground to’ justify’ this Court. 


under s. 151, Civil P. C., in granting an- 
injunction restraining Mr. Maharaj Singh" 
from appearing for Jagdish Prasad, the? 
defendant, in Suit No. 16 of 1938. In tbe- 
result the application is diemissed with 
costs, > ee 
D, Application dismissed: _ ? 


1 
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A MADRAS HIGH COURT 

_ Qivil Revision Petition No. 371 of 1939 
May 2, 1939 

4 PATANJALI SASTRI, J. 
“VANJIAPPA GOUNDAN-— PETITIONER 
a i VETSUS 
N. P. V. L, R. ANNAMALAI OHETTIAR 

; AND CTHERB— RESPONDHNTS 

Civil Procedure Code (Act V of 1908), O. I, r. 10 (2) 
—Oo-plaintiff claiming adversely to plaintiff — He 
should be transposed as defendant — “Questions 
involeed in suit”, scope of. 

‘Where a purchaser of a right to recover certain 
sum institutes a suit to recover it by impleading the 
selleras co-plaintiff and the seller sets up a claim 
to the amount in the suit adversely to the purchaser 
it willbe highly expedient, if 
strike out his name as plaintiff No.2. Butas he is 
clearly a person whose presence before the Oourt 
is necessary in order to enable the Court effectually 
and completely to adjudicate upon and settle all the 
questions invovled in the suit, the proper order, 
would beto direot the seller to be transposed as a 
defendant-in the euit, In re Mathews; Oates v. Mooney 


(2), relied on. ; : é 

The “questions involved in the suit” referred to in 
O. I, r. 10 (2) mean not merely the questions which 
are involved in the suit as originally framed between 
the parties to the suit. The object of the provision 
ig that where several disputes arise out of one 
subject-matter, all the parties interested in such 
disputes should be brought before the Court and all 
-questions in controversy between them should be 
completely settled in the action. 118 Ind. Oas. 780 


(4), relied on. 


O. R. P. to revise an order of the District. 
Munsif, Palni, dated December 13, 1938. 

Messrs. C. V. Seshagiri Sastri and T. R. 
Srinivasa Iyer, for the Petitioner, 

Mr. K. S. Ramamurthy, for the Respond- 
ents, 


Order.—This revision petition is filed 
against the order of the Oourt below refus- 
ing to strike out the petitioner's name from 
the plaint. The petitioner, who is plaintiff 
No. 2 in the suit, sold to plaintiff No. 1, rese 
pondent No, 1 herein, a certain village 
called Puducottah which, along with certain 
other villages belonging tothe defendants 
in the suit, some of whom. are the other rege 
pondents here, was charged with the pay- 
ment of acertain annuity, In execution of 
a decree obtained for the recovery of such 
annuity, the petitioner's village was sold 
but the sale was: set aside under O. XXI, 
r- 89, on the petitioner depositing 
Rs, 2,9/6-9-6 in Court, The petitioner alone 


having thus paid the entire amount which - 


was payable from out of allthe villages 
charged with such payment, he claimed to 
be entitled to recover Rs, 2,514 by way of 
contribution from the owners of the other 
villages, Subsequently, the petitioner sold 
‘the - village of Puducottah to respondent 
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No. 1 with all rights appurtenant thereto. 
The sale deed purports to convey also the 
petitioner's right to recover this sum of 
Rs. 2,514 and the present suit was according- 
ly brought by respondent No. 1 impleading 
the petitioner as plaintiff No. 2 for recovere 
ing this sum from the defendants who are 
the owners of the other villages charged 
with the pxyment of the annuity. In the 
application filed by the petitioner in the 
Court below however he alleged, that the 
sale hy him to respondent No. | was never 
intended to convey his right to recover the 
amount in questisn, that the clause pure 
porting to convey this Bum also was ine 
cluded in the sale deed by respondent 
No. 1 fraudulently, advantage being taken 
of his ignorance and illiteracy and that he 
was impleaded as plaintiff No. 2 in the suit 
without his knowledge. The lower Oourt 
however found that the petitioner did sign 
the plaint and also the vakalath executed 


.t0 .respondent No. 1's Pleader inthe Court 
‘below and the petitioner's learned Advo- 


cate has not attacked that fiading before 
me, 

Hs contends that inasmuch as there is 
no prayer in the plaint for any relief being 
awarded to the petitioner, either primarily 
or in the alternative, ke could not be 
regarded aia plaintiff at all in the proper 
sense of the term, and his joinder as plainte 
iff No. 2 was improper, and the Court below 
should therefore have struck out his name 
under O, I, r. 10 (2), Civil P. O. Respond- 
ent No. l objects on the ground that the 
petitioner's application was vexatious and 
inspired by defendant No. 1 (respondent 
No. 2 herein) who wants to defeat bis right 
to recover the amount in question under 
the sale from the petitioner, and that the 
striking out of the latter’s name from the 
suit would be highly prejudicial to him. 
Respondent No, 2 has no objection to the 
petitioner’s name being struck off as pliinte 
iff No. 2, provided heis added as a defend- 
ant but insists that the petitioner should 
remain on the record, as his presence is 
necessary for a complete and effectual ads, 
judication of allthe matters in controversy 
between the parties. 


The Oourt below held that the joinder of 
the petitioner as plaintiff No. 2 was not 
shown to be improper and that hê had no 
absolute right of withdrawing from the suit 
under O. XXIII, r. 1, Civil P. O., without the 
consent of- respondent No. 1 and therefore 


“dismissed the application. The petitioner's 


learned-Advocate conceded that the view 
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“of ‘the lower Court is right so faras O. XXIII, 
T. |, is concerned, in view of the decision 
‘of this Court reported in Ramaswami Chete 
tiar v. Rengan Chettiar (1), but he urged 
thatthe petitioner’s joinder as a plaintiff 
was improper and that, in any case, as he 
now claims the amount in dispute adversely 
to respondent No.1, he cannot continue to 
‘be a co-plaintiff with the latter but should 
“be transposed as a defendant, if he could 
not be removed from the suit altogether. 
I see considerable force in this contention. 
“The joinder of the petitioner as plaintiff 
-No. 2 is not authorized by the terms of 
O. I, r. 1, Civil P.O. as no right to relief 
is alleged to exist in the petitioner jointly, 
severally or in the alternative, and when 
.the petitioner begins to set up aclaim to the 
amount in suit adversely to respondent No, 1, 
it will be highly expedient, if not neces- 
sary, to strike out his name as plaintiff No, 2, 
as desired by him. But as heis clearly a 
person whose presence before the Court is 
‘necessary in order to enable the Court effec- 
tually and completely to adjadicate upon 
and settle all the questions involved in the 


‘suit, the proper order, in my opinion, would. 


‘be to direct the petitioner to be transposed 
as.a defendant in the suit: see In re 
Mathews ; Oates v. Mooney (2), whereit was 
observed : 

“The general rule is that where co-plaintiffs dis- 
agree, the name of one is struck out as plaintiffs and 
added as defendant.” 

The Court below has taken the view, 
relying upon Banbihart Mukherji v. Bhej- 
math Singh (3), that the “questions involved 
in the suit” referred toin O. I, r. 10 (2), 
must mean the questions which are involv- 
sd in the suit as originally framed between 
the partiesto the suit. But this High Oourt 
has placed a wider interpretation on those 
words and has held thatthe object of the 
provision is that where several disputes 
arise out of one subject-matter, all the par- 
ties interested in such disputes should be 
brought before the Court and all questions 
in controversy between them should be 
completely settled in the action: see Sec- 
retary of State v. Murugessa Mudaliar (4). 
Further, the Court below has not considered 
the question from the point of view of the 

(1) A I R 1933 Mad. 824; 147 Ind. Cas. 203-57 M 
299; 65 M L J 693; 38 LW 666; 6 R M 327; (1933) M W 
vÈ (1905) 2 Oh, 450; 74 L J Oh. 656;-93 LT 158; 54 

(3) 59 O 329; 138 Ind, Cas. 104; A I R 1932-Cal. 448; 
Ind. Rul. (1932) Oal. 415. e | 

'(4)-29 L W. 753; 118 -Ind. Cas. 780; A I R 1929 
“ig 443; (1929) M W.N 67; Ind.Rul. (1929) Mad. 
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rights ot the parties. ‘Assuming that the 
petitioner's allegation that the right to 
recover the amount in question was never 
intended to be conveyed by him to respond: 
ent No, lis true—as to which I express no 
opinion—the effect of the order of . the lower 
Court would clearly be to nullify that right 
by precluding him frcm suing the defend- 
ants againfor the recovery of the amount, 
while in this suit he, cannot obviously get 
that relief. Respondent No: l's learned 
Advocate suggested that the petitioner 
might, if his allegation is true, sue respond- 
ent No, l later on. for’ the -recovery of any 
sum that might be decreed to the datter 
in this suit. But :apart from possible tech- 
nical objections to which such a suit might 
be open by reason of the petitioner‘haying 


‘Signed the plaint in this suit, it would-be’ a 


suit to enforce a cause of: action which the 
Court would'have helped to bring into exist- 
ence by enabling respondent No. 1 -to com- 
mil, under its own aegis, what undoubtedly 
would be a wrongful act on the hypothesis 
assumed, Having -régard'to all these consi- 
derations, I set aside the order of the-Gourt 
below and direct the name of the petitioner 


to ‘be struck out as plaintif and added as 


a defendantin the suit: --Each party’ will 
bear his own costs here and below, ” 


ND. Order set aside. 


NAGPUR HIGH COURT 
Sscond Appeal No. 547 of 1937 
January 16, 1940 

PoLLooK, J. 
BHIORAJ AND aNoTHER—PLAINTIFFS— 
APPELLANTS 


VETSUS 2 
SHIOLAL MAHARAJDIN KALAL. 


— DEFENDaNT—RESPONDENT 

Civil Procedure Code (Act V of 1908), s.73—H 
having decree against B—Land sold in execution-to 
M—Amount withdrawn by H—Sale then set aside 
and H ordered to refund amount—On his refusal 
his property already attached in execution of decree ` 
against him, attached—Property sold in execution 
of decree—M held entitled to rateable distribution.. 

H-and P in execution of a decrce against .B 
attached three fields which were -sold for Rs. 2,125 
to M. After that amount ‘had been withdrawn . by 
H and P thesale was set aside. At the instance 
of M the Oourt directed Hand P to refund “the 
amount and, as they refused to do go, attached 
their property, This property had already.,been at- 
tached in execution of a decree obtained ` by the 
Plaintiffs against H and Pand it was subsequently 
sold in execution of that decree. The question was 
whether M was.entitled to rateable distribution :: 

Held, that the order of réfund was an order under ` 
s. 47, Civil P. O., unless it came within the ambit 


f. 


4 
- 
‘ 
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of a, 144, In either cise the order would amount 
to a decree and there would bea right to rateable 
distribution. 

[Case-law referred to.] 


'S. A. from the appellate decree of the 
Court of the Additional District Judge, 
Buldana, dated April 29, 1937. 


Mr. W. B. Pendharkar, for the Appel- 
lants. | 


Mr, T. J. Kedar, for the Respondent. - 


Judgment,—Hiralal and Pannalal in 
execution of a decree against Bhau Gopal 
attached three fields which were sold for 
Rs, 2,125 to Maharajdin, the father of the 
present defendants. After that amount had 
been withdrawn by Hiralal and Pannalal 
the sale was set aside. Atthe instance of 
Maharajdin the Oourt directed Hiralal and 
Pannalal to refund the amount and, as 
they refused to doso, attached their pro- 
perty. This property had already been 
attached in execution of a decree obtained 
by the plaintiffs against Hiralal and Panna- 
lal and it was eubsequently sold in exe- 
cution of that decree. The question is 
whether Maharajdin was entitled to 
ratable distribution under 3,73 of the 
Civil P.O. On the same facts it was held 
in Mohanlal v. Bhivraj Devichand (1) that 
there was no right to ratable distribution 
in such circumstances, 

The question turns on whether the 


order by the executing Court to Hiralal and : 


Pannalal to refund the amount that they 
had withdrawn was a decree within the 
meaning ofs, 73, [t is clear from the decision 
of: the Privy Council in Jat Berhma v. 


ahh adha ng 


the decree is varied or reversed. 
against an order refusing to set aside a 
sale an appeal will lie under O. XLIII, 
r. 1 (j), and under s. 104 (2) no second 
-appeal will lie, Therefore, it appears to 
me that an order directing a refund will 
not be an order under.s, 144 but one under 
the inherent ‘powers of the Court: see 
Champabai v. Daulatram Sharma (3). 


(1) A IR 1934 Nag: 243; 15L Ind. Oas. 1027; 17 N 
R N76. 


L 146; 7 | 


(2) 2 Pat. 10; 69 Ind, Cas, 278; A I R1922 P O 
2694 P-L T 61: 32ML T 10; 370°L J 351; 270W 


N. 582, 44 M L J73-;-21 A LJ 480; 25 Bom. L E 


ae (1923) MW N 388; 18L W802; 49I A 351 


). 
. (3) A I R 1938 Nag. 326; 179 Ind, Oas. 677; 11 RN 
807; I L-R: (4939)Nags 350, © > > i 
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` It is contended that an order under 
s. l5Lis not appealable and cannot be 
a decree. The right of appeal in such a 
case was: apparently not questioned before 
the. Privy Council in Jai Berhma v. Kedar 
Nath (2); A “decree”, as defined in s. 2 (2) 
of the Civil P, O. includes the determinas 
tion of any question within s. 47, or 
s. 144. In Champabat v. Daulatram 
Sharma (3) the view was taken that where. 
an order of restitution was passed under 
s. 151, the~inherent powers of the Ovurt 
being used’ to: expand the provisions of 
e. 144, an appeal would lie because justice 
demanded that an appeal should be allow- 
ed against an order passed on the princi- 
ple of s,144. With due respect I find it 
difficult to see how such an analogy can. 
confer a right of appeal. A right of 
appeal is conferred by s. 104 of the Civil 
P, C.and no appeal can lie against orders 
other than those mentioned therein. In 
Sasikanta v. Jalil (4) it was held that such 
an order is an order under s, 47 of the Civil 
P.O. in which case an appeal would lie, I 
respectfully agree with the. view taken 
there that the wording of s. 47, which it 
has been held should be liberally con» 
strued, is wide enough to include such 
an order. If an appeal lies, and this was 
assumed in Jai Berhma v. Kedar Nath (2), 
then it can only be because such an order 
is an order under s. 47, unlessit comes 
within the, ambit of s, 144. In either 
case the order would amount toa decree 
and there would be a right to ratable 
distribution. 

I therefore hold that ratable distribution 
was rightly allowed to :Maharajdin and dis» 
miss the present appeal with costs, Ooune 
sel’s fee Rs. 25, 


B; < E Appeal dismissed. 


(4) AI R 1931 Oal. 779; 134 Ind, Cas 1185; 35 O W 
N'105; 53 O L J49; Ind, Rul. (1931) Oal. 65. 





MADRAS HIGH COURT 
Reference No, 6 of 1939 o 
January 2, 1940 

PANDRANG Row AND HoRwILE, JJ. 

In re BOYA LINGADU alias 

DUBBODU—Aocotszp | 
Criminal trial — Jury — Verdict — Verdict un- 
animous —Jury disbelieving certain witnesses—Judgo 
disagreeing with verdict—Verdict, if perverse or un- 
reasonable—Joint trial — Two charges under e, 411, 
Penal Code (Act XLV @f 1860) in respect of pro- 
perties stolen from two houses—One trial held illegal, 
Where the, jury's: verdict. is’ unanimous it 
cannot be said that simply because there is no 
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tesson to be found in the record for disbelieving 
the evidence of certain witnesses the jury's verdict 
must be regarded as perverse or unreasonable. The 
jury are entitled to form and express their own 
opinion as regards the reliability of these two 
witnesses, and one cannot exclude the possibility 
that they might have formed an adverse opinion 
on account of the demeanour of the witnesses or 
gome other cause which does not find any mention 
inthe record. The mere fact that the opinion is 
one with which the trial Judge does not agree, 
does not make the Jury's opinion a perverse or 
unreasonable one. 

‘Two distinct offences of theft in two separate 
houses, and the alternative charges under s. 411, 
I. P. O., in respect of each of these transactions cannot 
be tried at one and the same trial. 


‘Ref. under s. 307 of the Oriminal P, O., 
1898, by the Sessions Judge of the Ananta- 
pur Division, in Case No. 28 of his Oalendar 
for 1939. 


“The Public Prosecutor, for the Crown, 


- Pandrang Row, J.—This is a reference, 
made by the Sessions Judge of Anantapur 


- in respect of a verdict of not guilty returned . 


by the jury on a charge of theft and in 
the alternative : of retention of stolen pro- 
perty knowing itto be stolen. The case 
was a very simple one. The only evi- 
dence incriminating the accused was that 


certain articles were produced by the. 


accused befcre the Police Officer who 
investigated the case and another witness. 
The ownership of the articles was proved 
by the persons in whose house the thefts 
had taken place. The suggestion in the 


cross*exaMination of: the Police Officer was | 
that the articles said to have been produced ` 


by the accused were really handed over to 
the Police by the complainants themselves, 
and itis possible that the jury thought 
there was some truth in this suggestion, 
The jury’s verdict was unanimous, and it 
cannot be said that simply because there 
is no reason to be found inthe record 
for disbelieving the evidence of those two 
witnesses the 
regarded as perverse or unreasonable. 
The jury were entitled to form and express 
their own opinion as regards the reliability 
of these two witnesses, and one cannot 
exclude the possibility that they might 
have formed an adverse opinion on account 
of‘ the demeanour of the witnesses or some 
other cause which does not find any mene 
tion in the record. It can hardly be 
urged thatthe jury was not ‘competent 
to. decide the simple question whether the 


evidence regarding the production of these 


properties by the accused was reliable or 
not, and the mere fact that the opinion ig 


- gne with which the learned trial J udge 
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does not agree, does not make the Jury's 
opinion a perverse or uareasonable’ one. 
Apart from this, there is the fact that the ` 
trial itself was not according to law because 
the charges were wrongly joined, “Two 
distinct ofences of theft in two separate 
houses were tried at one and the same trial, 
and the alternative charges under s, 411, 
I. P. O. were also in respect of each of 
these transactions. In other words, there 
were two charges unders. 411 in respect 
of the properties stolen’ from the two 
houses. We see no reason to accept. the 
reference, .The records are therefore 
returned to the Sessions Judge. The 
accused “is acquitted and he should be set 
at liberty unless liable to be detained for 
some other cause, 3 


NvD. Accused acquitied, . 


5 ` 
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CALCUTTA HIGH COURT 
Civil Rule‘No. 1070 cf 1939 
November 28, 1939 ~- | 
Nasim ALI AND Narsine Rav, JJ. j 
GADADHAR MANDAL AND OTHERS— .+ 
PETITIONERS 
, versus 

CHINTAMONI DAS—Opposits Panty 
Bengal Tenancy Act (VIII of 1885), ss. £6-G (5), 
3—Usufructuary mortgage —Covenants entitling 
morigagor to redeem part of property and giving 
right to mortgagee to sue for mortgage money if he 


tg disposseesed—Character, if changed—Extinction 
under s. 26-G (5), ` 
Where a usufructuary mortgage of an occupancy 
holding contains covenants that if the mortgagees 
be dispossessed they will have the right to bring a suit 
for recovery of the mortgage money and also entitl- 
ing the. mortgagor to redeem a part of the -mort- 
gaged property on payment of a proportionate 
amount of the total mortgage money they do “not 
affect in any way the character of the mortgage 
and it would be extinguished under å 26-G -(5), 
Ben. Ten. Act. ns 
O. Rule issued from an order of the 
Munsif, Second Court, Oontai (Midnapore), 
dated April 5, 1939, 


Mr. Saroj Kumar Maity, for the Peti- 
tioner. va 


Messrs, Gopendra Nath Das and Sambhu 
Nath Banerjee, for the Opposite Party. -...- 


Order.—This Rule is directed against 
the order of the Munsif, 2nd Court, Contai,.in | 
a proceeding under s,.26-G, Ben. Ten’ ` 
Act, rejecting the petitioner's applicas 
tion for being restored to possession of an . 
occupancy holding under the provision :of 
that section, The learned .Munsif: “has 
rejected the petitioners’ application as he. 
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was of thé opinion that the mortgage in guese 
‘tion is not an. usufructuary mortgage. The 
mortgage bond however; has been placed 
before us. From the terms of the bond it is 
Clear that the mortgagees are in possession 
of the occupancy*‘holding in lieu of the 
interest due on the money advanced by 
them on the mortgage, It is true that there 
Is a covenant that if the mortgagees be dis- 
possessed the mortgagees will have the right 
to bring a suit for recovery of the mortgage 
money. Itis alsotrue that the mortgagor 
has got a right to. redeem a part. of the 
mortgaged property on payment of a pro- 
‘portionate amount of the total mortgage 
‘money. But ‘this covenantdo notin any 
‘way affect the. character of the mortgage as 
an usufructuary mortgege. In view of the 
definition of a .complete 
mortgage ing. 3,.this mortgage which was 
executed in 1922 must be deemed to have 
been extinguished under s. 26-G/5). The 
result therefore is that this Rule is made 
absolute. Tke order complained of is set 
aside; we direct that the petitioner morte 
gagor be put in possession of the mortgage 
properties. Thére: will be no order as to 
costs. ` 
B. Order set aside. 


LAHORE HIGH COURT 
Second Appeal No. 1665 of 1939 
January 19, 1940 
SK EMP, J. 

¿ « MANGAL SINGH—PLAINTIFE — 

APPBLLANT 


io VETSUS 
~: . Pandit DIAL CHAND—Dzarenpant 
ite: . —RESPCNDENT 
zi Contract—Spectfic performance — One  co-eharer 
‘contracting to sell entire land with undertaking to 
obtain consent of other co-sharers — Failure of con- 
tract due torefusal of other co-sharers tosell their 
sharce —S uit for specific performance and alternatively 
for damages—Vendee, tf entitled to damages—State- 
ment by vendee that he would 
to damages only— Whether affects course of trial. 
Where a person who is not the sole owner of land 
but only a co-sharer, enters into contract for sale of 
the whole land and gives an undertaking to obtain 
the consent of other co-sharers and the contract is 
not fulfilled due tothe refusal of other co-sharers to 
transfer their shares in the land, the vendee is 
entitled to damages for 
tract. Astatement by the vendee that he would 
confine his claim to damagesonly as the specific per- 
formance wus not possible has no bearing on the 
course of the trial of the suit brought by him for 
specific performance and. in the alternative for 
damages. 68 Ind. Oas. 472 (2), relied on. 78 Ind. 
Oas. 483 (3) and Hipgrave v. Case (4), distinguished. 
a Ind. Oas. 413 (1),° explained and distinguish- 
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usufructuary : 


confine his claim- 


non-performance of the con- - 
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S. A. from the decree of the District 
Judge, Gujranwala, dated July 24, 1939. 


Mr. M. L. Puri, for the Appellaut. 


Messrs. Achhru Ram and Arjan Das, for 
the Respondent. 


Judgment.—This second appeal hag 
arisen from a suit for specific performance 
of a contract to sell land and, in the alter- 
native, for damages. On August 29, 1937, 
Dial Chand, defendant No. 1, entered into 
an agreement with the plaintiff Mangal 
Singh to sell a plot of land measuring about 
3 kanals 16 marlas at Kamoke. Dial Ohand 
was not the sole owner of the plot but was 
one of four co-owners. The agreement proe 
vided that the plot should be sold at the 
rate of Rs. 34 per marla, that the saleodeed 
would be executed and registered within 
oné month, that in case of default the plaine 
tiff would be entitled toa refund of Rs. 100 
earnest money and to compensation for the 
breach of the contract, and that Dial Chand 
would be responsible that the “other parties 
should carry out the contract of sale, On 
September 28, 1937 that is the last date for 
cafrying out the contract, the plaintiff sent a 
registered notice to defendant No, 1, but 
this was not delivered till October 1. On 
September 29, he sent a telegram to Dial 
Ohand to come and execute the sale-deed, 
but nothing was done. On November 20, 
1937, tbe plaintiff sued for specific perform- 
ance of the contract and in the alternative, 
for Rs. 1,368 damages resulting from the 
breach and also for refund of hig earnest 
money, Rs. 100, Defendants Nos. 2 to 4, 
the other share-holders, pleaded that they 
had not covenanted to sell their shares, that 
they had not authorized defendant No. 1 to 
do so and that the suit, therefore, did not lie 
against them. On March 1, 1938, the oral 
statements of parties were taken, Tle 
plaintiff then said: “In view of the statee 
ments of defendants Nos. 2to4 I now cone 
fine my Claim to a claim for damages only.” 
The plaint was, however, not amended. 
Defendant No. 1, Dial Chand, pleaded that 
the plaintiff knew that he was not a 
mukhtar for his co-defendants and . accord- 
ingly could not assume responsibility for 
them; and that he had said that if the 
other cc-sharers were not willing, then he 
was nof responsible, If the plaintiff wished 
he could take Dial Ohand’s share, Dial 
Chand was ready to sell his one-fourth 
share on receiving the full price at the rate 
of Rs. 34 per marla. 


On March 1, 1938, Dial Oband made an 
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oral statement that the writer of the 'agree- 
ment in accordance with the general custom 
wrote that he was-responsible. for the other 
co-sharers but in reality he took no respon- 
sibility on their behalf. -He had asked the 
plaintiff either to take his one-fourth share 
or receive back Rs. 100 earnest- money but 
the plaintiff refused and he was willing to 
repay the earnest money, On these pleade 
ings the trial. Court. framed the following 
issues 

“y, Whether defendant No, 1 did not hold himself 
responsible for getting the shares of defendants 
Nos, 2 to 4 gold to the plaintiff and.that'he had told 
plaintiff that he would owe no responsibility if 
they would refuse to part with-their. shares? 2. 
Has not defendant No. 1 caused a breach of the con- 
tract entered into by himself and the plaintiff? 3, 
Whether plaintiff has suffered any loes as a result 
of the breach caused by. defendant No. 1; if so, to how 
much compensation is he entitled ? 4 Relief 2” 

Another Subordinate Judge found as fol- 
lows: Issue No.1; He held that the words 
“I would be responsible on their behalf” 
occurring in agreement Ex. P-1 were vague 
and imposed no legal responsibility, that 
the plaintiff had insisted on this clause bee 
ing inserted probably with the prospect of 
getting compensation, and that defendant 
No: 1 could not give any undertaking on 
behalf of his coesharers and as no misre> 
presentaticn was made by him, he could not 
be held liable for the vague clause in. the 
agreement. Issue No, 2: He held that the 
agreement was unenforceable. Further that 
the plaintiff was not entitled to any come 
pensation because he had sued . for. specific 
performance and had only in the alternative 
asked for compensation. ‘As he had elected 
to abandon his claim for specific perform- 
ance, the Court could not award compensa- 
tion.: Issue No. 3: He said that if the 
plaintiff - “bad. succeeded, he would have 
awarded compensation because the price of 
the land had arisen; and on issue No. 4, de- 
creed a refund of the earnest money of 
Rs. 100 with interest amounting to 
Rs. 1-12-0, 

Plaintiff appealed tothe learned District 
Judge who dismissed the appeal on the 
authority i in Ardeshir Mama v, Flora Sas- 
Soon (1), saying that when a party has dec- 
lined to accept specific performance, he be- 
comes disentitled to claim compensation as 
an additional or alternative relief. He also 
said that.on the merits the plaintiff stood on 
Very weak ground, but gave no definite 
finding. The plaintif has come here on 


(1) 52B 597; 111 Ind. Cas. 413; AIR 1928 PO 208: 
SALA 30. 32 O WN 953; 30 Bom. LR 1242; 28 L W 
257; LL T' 40 Bom. 125; 66 ML J 523; (1928) M..W-N 
893; 48 O'L J 451; 36 A L J 1220 (P O). 
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second appeal through Rai Bahadur Lala 
Mukand Lal Puri, The. defendant-respone `` 
dent has been represented by Mr, Achhru: - 
Ram. Mr. Mukand Lal drew attention tofa 
Division Bench ruling of this Court, Sita- : 
ram v. Balkishen (2), which is exactly in: 
point, In that case the defendant, one Bak ' 
Kishen, agreed to sell a plot of Jand owned. 
by himself and his son-in-law. The son-ine. 
law was not a parly to the agreement but. 
the defendant gave an assurance that he 
would have no objection. The son-in-law: 
did object and it was held that the pur- 
chaser could not enforce specific perform- 
ance of the entire contract but be could do. 
so in respect of Bal Kishan’s half share 
provided that he relinquished all claim to 
further performance and all right to come 
pensation for the deficiency, and was ready 
to pay the full price agreed upon as provid- 
ed ins. 15, Specific Relief Act. If he did: 
not agree, specific performance could not be 
granted but Bal Kishan was liable to pay 
damages for breach of the contract. .In- 
Abdul Haq v. Mahomed Yahya Khan (3), 
the reason was pointed oat why specific 
performance of a contract like this would 
not be enforced in part: 

“The rule is firmly established that a contradi for 
sale of property in one lot will generally be considered 
indivisible for the reason that there is obvious in- 
justice in compelling the purchaser of the entirety to 
take undivided parts or shares, of the estate.” 

Thus, in the present case, the plaintiff, 
while still willing to take the bargain as 
a whole, does not want to take only Dial 
Ohand’s one-fourth share amounting to 19 
marlas, because he wishes to build a go- 
down, and the small area which he would 
thus receive is useless for that purpose. On 
the merits therefore the. trial Judge was 
clearly wrong. Plaintiff no doubt went into 
the agreement with his eyes open but. so 
did ‘the defendant. and I cannot see that . 
moral blame is to be imputed to the- plains . 
tiff rather than’the.defendant.. The defene 
dant made.the agreement; he is unable to. 
carry it out and he must, take the conses 
quences, Mr. Achhru Ram-for the respone 
dent hardly contested the force of thebe 
arguments, but contended that in view of 
Ardeshir Mama v. Flora Sassoon .(1), the 
claim could-not be decreed. The -facts of 
that case are that Judah, nephew and agent 
of.Mrs. Sassoon, entered into a contract ‘to 
gel] property belonging to Mrs. Sassoon to 
the'plaintiff, The contract was alleged::to 
be made on December 29, 1919. The -suit 

(2) 6L 221; 88Ind Oas, 472; AIR 1925 Lak. 485; 


26 PLR 366. ; 
563 (3) A T'R 1924 Pat. 61; :78 Ind. Oas, 483; 4 P LT? 
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was ledged on January 10, 1921. The issues 
were not framed uatil January 1925. On: 
March 19, 1924, i.e. nine months or more 
before the trial, the plaintiff through his 
Solicitors gave notice that he would not claim 
specific performance but would claim dama- 
ges which he assessed at seven lacs, The 
trial Judge decreed the claim but a Divi- 
s10n Bench of the Bombay High Oourt disə 
missed it-and their decision was upheld in 
the Privy Council. 
Privy Council held that Judah had no au- 
thority toenter into the contract in question, 
They also spoke of the effect of the plaintiff’s 
abandonment of his claim for specific per- 
formance on Mareh 19, 1924, 

“The plaintif as explained to the Board by his 
Oounsel had found it inconvenient any longer to 
retain in readiness for completion of the purchase 
the money payable under the contract, and this 
was the explanation of his decision to convert his 
claim against the defendant into one of a character 
which could be successfully maintained without 
further financial strain upon himself. Their Lord- 
ships do not doubt the correctness of this etate- 
ment, but they are not convinced that the glitering 
Prospect of very heavy damages claimable in the 
special circumstances of the cage may not largely 
have influenced the plaintiff's decision (pp. 602-603*"?,) 

Their Lordships after an interesting his- 
torical explanation of the fact that a plain- 
tiff could sue either for specific performance 
or in the aiternative for damages, came to 
the conclusion that s. 19, Specific Relief 
Act, laid down the same law which exists in 
England. They said: 

“The section embodies the sama principle as Lord 
Oairn's Act, and does not any morethan did tha 
English statute enable the Courtin a specilic per- 
formance suit to award ‘compensation for itg 
breach’ where at the hearing the plaintiff has de- 
barred himself by his own action from asking for 
& specific decree, | 

And on looking at the’ plaint in this suit, their 
Lordships can have no doubt, any more than the 
English Court of Appeal had with reference to the 
statement of claim in Hipgrave v. Case (4), that it 
is framed with reference to s. 19 and that the 
alternative claim for damages thereby made is in 
the plaint conditioned just as it is conditioned in 
the section. It follows that in their Lordships’ 
judgment there was after the letter of March 19, 
1924, no power left in the trial Judge, without an 
apt and sufficient amendment of the plaint, ,to 


award the plaintiff at ‘the hearing any relief at all, 
(Pages 623 and 6244") . 


In my judgment the Courtz below have 
misunderstood the effect of this ruling. | In 
his oral statement of March 1, 1938, which 
has already been quoted, the plaintiff vir- 
tually said that “as defendants Nos. 2 bo 
4, the co-owners, refuse to give up their 
Shares, the contract is incapable of per- 


(4) (1885) 28 Ch. D 356; 54, LJ Oh. 399; 52 L T 
942, See eRe -* 
- *Pages of 52 B—{ Ed) 

188— 49 & 50 
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formance and therefore I confine my claim 
to a claim for damages” The plaint was 
not amended at all. Supposing that the 
plaintiff had not made this statement, what 
would have been the course of the action ? 
The Oourt would have presumably framed 
an issue on the question whether the con- 
tract was capable of performance and forth- 
with decided it in tha negative. The facts 
were obvious and the plaintiff anticipated 
this conclusion. His statement had no real 
effect on the course of the trial. 

Mr. Achhru Ram on behalf of the rege 
pondent also quoted Hipgrave v. Case (4). 
Hipgrave was the vendor of a business, and 
claimed specific performance of a contract 
by which he had agreed to ssll and the 
defendart to purchase the business: he 
alleged that he was able and willing to per- 
form the contract- but that the defendant 
refused. He-claimed liquidated damages 
for the refusal. After the close of the plead- 
ings, Hipgrave gave notice that unless the 
defendant completed the purchase within a 
week, he should re-sell the business, which 
he accordingly did. The action went on to 
trial without amendment of the pleadings. 
The learned Vice Chancellor held that the 
suit must fail and the Oourt of Appeal 
agreed, Lord Selborne, L, O. said (p. 361%): 

“The defendant, in his statement of defence 
alleges........that the plaintiff was not able and 
willing to perform the contract. Such being the 
state of the record, the plaintiff puts it out of his 
power to perform the contract by selling the pro- 
perty, and so disables himself from doing that 
which by his pleadings he offers to do.....It is 


therefore by his own action entirely that he is 
placed in his present position.” 


This is quite different from the present 
case where the plaintiff did not alter his 
position at all but merely recognized that 
the contract was incapablé of being carried 
out, because defendants Nos. 2 to 4 who 
were not parties to the contract refused to 
sell their shares of the land. Accordingly 
in my opinion the Courts below were wrong 
in dismissing the suit cn this ground. Unfor- 
tunately it does not seem possible to cone 
clude the case as the learned District Judge 


has not given a finding as to damages. o 


Indeed the trial Judge gave no definite 
finding though he intimated what he might 
have found, if-he had not dismissed the suit 
on. other grounds.- 1 accept the appeal, set 
aside tte -judgments and decrees ‘of the 
Courts below, find that the plaintiff ig 
entitled to damages from:defendant Dial 
Ohand ‘and remand thé case to the learned 
District Judge for a finding in accordance 
with law on-the quantum of -damages. The 


*Pages of (1885) 28 Oh. D.—[Ed.| 
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finding as to return of earnest money 
and interest was not attacked and is main- 
tained. The costs of this hearing and also 
of the Courts below shall be costs in the 
litigation, The parties are to attend in the 
_ Court of the learned District Judge on 
February 9, and there ask for a date for the 
pacca hearing. 


8. - Appeal accepted. 


a 


ALLAHABAD HIGH COURT 
First Appeals Nos, 117 and 119 of 1936 © 
September 12, 1939 
IqsaL ABMAD AND BAJPAT, JJ, 
SALAM SUNDER LAL— PLAINTIFR. 
—APPRLLANT 


; VETSUS 
SARMADI BEGAM AND OTHERB— 


DaFrENDANTS— RESPONDENTS i 

Agra Pre-emption Act(XI of 1922), as. 19, 20— 
Vendee becoming co-sharer by reason of gift execut- 
ed before suit jor pre-emption—Decree for pre- 
emption,if can be passed — Costs in such case— 
“Indefeasible” in 8. 20, meaning of — Practice—T wo 
suits bearing different numbers decided on same date 
—It can be shown that suit bearing later number was 
decided first. 

Where before the date of a suit for pre-emption the 
defendant vendee had become a co-sharer in the 
mahal by reason of the deed of gift executed before 
the date of the suit no decree for pre-emption can be 
passed infavourof the plaintiff because he has not a 
subsisting right of pre-emption at the time of the 
decree. 

In such a case there is noreason why the normal 
course of things that is, costs should follow event 
should not be followed. i 

“The word 'indefeasible' in s, 20, Agra Pre-emption 
. Act cannot be taken to have the restricted meaning 
of ‘not being liable to pre-emption’ but has its ordi- 
nary though wider meaning of ‘incapable of being 
defeated, or not liable to be defeated’. 148 Ind. Oas. 
656 (2), relied on. 

Assuming that out of two suits decided on the same 
date the suit which bears the earlier number must be 
deemed to have been decided first, there can be no 
doubt thatitcan be proved that the subsequent suit 
was decided earlier. 


- F, As. from the decision of the Sub-Judge, 
Shahjahanpur, dated December 14, 1935. 


Mr, K. C. Mital, for the Appellant. 


Messrs. A. M. Khwaja and L. N. Gupta, 
for the Respondents. 


Bajpai,d.—This is an appeal by the 
plaintiff, Pt. Shiam Sundar Lal and arises 
out of Original Suit No, 30 of 1935. Itis 


connection with First Appeal No. 119 of. 


1936 which arises out of Original Suit 
No. 40 of 1935. The two suits were decid- 
ed by the Court below by asingle judgment 
and we also propose to decide the two 
appeale by a single judgment. The plaintiff 
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in both the cases is Pt. Shiam Sundar Lal 
and the defendant in both the cases is Mst. 
Sarmadi Begam. The suits were suits for. 
pre-emption, The vendor in both the cases 
is Aftab Ahmad Khan and he sold one item 
of property by a sale deed dated 
August 10, 1934, and another item of pros 
perty by a sale deed dated October 23, 1934. 
The vendee Mst. Sarmadi Begam in both 
the cases is the wife of Aftab Ahmad Khan, 
Suit No. 30 of 1930 was filed on August 9, 
1935, and related tothe sale of August 10, 
1934. Suit No. 40 of 1935 was filed on 
October 15,1935, and related to the sale 
of October 23, 1934. There is yet another 
transaction to which reference might be 
made at this stage, namely a deed of gift 
dated August 27, 1935, by one Tajjan 
Bibi, the mother of Aftab Ahmad Khan, in 
favour of Mst. Sarmadi Begam. It is con- 
ceded by Shiam Sundar Lal, the plaintiff, 
in his evidence in Suit No. 30 of 1935 that 
Mst. Tajjan Bibi has executed a deed of gift 
in favour of Mst. Sarmadi Begam. are 

The Court below dismissed both the suits 
and that is why there are two appeals be-. 
fore us. It is true that the.two suits were 
tried together, but the Court below pro- 
ceeded to discuss the merits of Suit No. 40 
of 1935 first. It was observed that Suit 
No, 40 of 1935 was filed on October 15, 
1935, but before that date the defendant 
vendee had become a co-sharer in the’ 
mahal by reason: of the deed of gift of 
August 27, 1935, to which reference has 
already been made, and therefore, no decree 
for preemption could be passed in favour 
of the plaintiff because he had not a sub- 
sisting right of pre-emption at the time of 
the decree in Suit No. 40 of 1935, .The 
position, therefore, is that Suit No: 40 wf 
1935 was Tightly dismissed by the Gourt 
below. It has been argued before us that 
Suit No. 40 of 1935, could not be and ought 
not tohave been dismissed by the Oourt 
below because the deed of gift of August 27, 
1935, could be assailed. . When learned 
Counsel for the appellant was asked how the 
deed of gift could be assailed he said that 
the deed of gift was really a deed of sale 
and a suit for preseemption in respect thereto 
could be filed. He has also assured us that 
a suit has actually been filed in respect of 
this deed of gift. There is nothing on the 
record of this case from which we could 
come to the conclusion that any such suit 
has been filed, nor do we know the result 
of that suit. So far as the evidence in the 
present csee goes, we know that Shiam 
Sundar in his deposition has called the 
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document dated August 27, 1935, a deed 
of gift and nothing else. We have, there- 
fore, come to the conelusicn that Appeal 
No, 119 of 1936 should be dismissed and 
we dismiss it with costs. The defendant 
has filed cross-objections in this appeal and 
the ground taken there is that the order of 
the Court below as to costs is arbitrary. 
The Court below dismissed Suit No. 40 of 
1935 but gave costs of the suit to the plain- 
tiff. The reason for costs not following the 
event, which is the normal course of things 
was that 

“the origin of the defendant's success was the deed 


of giit and that deed was executed after the plaintif, 
had already etarted litigation.” 


‘This does not appear to us ts be any judi- 
cial reason whatsoever because the litiga- 
tion tbat was started was not in connection 
with the sale which was the subject of Suit 
No. 40 of 1935, but a different suit altoge- 
ther, namely Suit No. 30 of 1935. The 
Plaintiff knew of both the sales and yet he 
chose to bring no suit in respect of the sale 
of October 23, 1934, which was the sub- 
ject of Suit No. 40 of 1935 before the deed 
of gift and therefore, there was no reason 
why the defendant who won should not 
have been given the costs of the suit and 


why the plaintiff should have been given: 
his costs. We are clearly of the opinion. 


that the cross-objections should be allowed 
and that the plaintiff should not get his 


costs from the defendant and that on the. 


contrary the defendant should have got his 
costs from the plaintiff. But when we look 
at the cross-objections we find that they 


are Valued at Rs. 183+4-0 and the court-fee 


also has been paid on that amount The 
plaintiff's costs in the Court below were 
Rs. 1834-0 and the defendant’s costs were 
Rs. 168-8-0; but as the cross-objections have 
been valued at Rs. 183-4-0 the: utmost that 
we can do while allowing the cross-objec- 
tions is to direct that the order of the Court 
below ordering that the defendant should 
pay the costs of the plaintiff should be de- 
leted and that the parties should bear their 
own costs of the suit. We allow the cross- 
objections with costs. 


We now come to First Appeal No. 117 of 
1936, This is, as we said before, related to 
Suit No. 30 of 1935 and to the sale of 
August 10, 1934, The way in which the 
Court below has approached this case is 
that Suit No. 40 of 1935 having failed the 
defendant became a co-sharer in the village 
by reason of the sale of August 10, 1934, and 
the plaintif could not be said to have 4 
subsisting right of pre-emption at the time 
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when Suit No. 30 of 1935 was to be decided 
that is, at the time of the decree in Suit 
No. 30 of 1935. Learned GOounsel for the 
plaintiff-appellant has submitted that Suit 
No, 30 of 1935 should be deemed to be dee 
cided first as both suits were decided by 
means of a single judgment. In support of 
his contention he has drawn our attention to 
the Full Bench case in Murti v, Bhola Ram 
(1), and he invokes in aid the principle 
underlying that decision. In that case it 
was held that where two suits are filed on 
the same day it must be presumed unless 
the contrary is proved that the suit which 
bears the earlier number was filed frst and 
the submission is that on that principle the 
suit which bears the earlier number must be 
deemed to be decided first when both suits 
were decided on the same date. Assuming 
that the principle underlying the decision 
could be so extended there can be no doubt 
that it could be proved that the subsequent 
suit was decided earlier, If we were to look 
at the judgment in the present case of the 
Oourt below we find that the learned Judge 
discussed the merits of Suit No. 40 of 1935 
first and held that Suit No. 40 of 1935 
failed. He further said at another place: 

“Evidently Suit No. 40 of 1935 fails and the 
necessary result of that failure is that the vendee 
At a co-sharer and acquires an indefeasible 
rig 

and therefore Suit No, 30 of 1935 also 
failed. Ilo the operative portion of the 
judgment he says: “Suit No. 40 of 1935 has 
failed on account of the deed of gift dated 
August 27, 1935” and “Suit No, 30 of 
1935 has failed on acccunt of the result of 
Suit No. 40 of 1935." It is impossible to 
say that because he has later on said that 
Suit No. 40 of 1935 shall be governed by 
the judgment in Suit No. 30 of 1935 and 
a copy shall be placed on both records, 
Suit No. 30 of 1935 was decided first. 
Looking at the sequence of the judgment 
and the way in which the mind of the 
Judge worked while deeiding these two 
cases there can be no manner of doubt that 
he decided Suit No. 40 of 1935 first. The 
case might be looked at in another way 
and from that aspect also the decision of 
the Court below is correct, Section 19, Agra 
Preeemption Act, says that 

‘no decree for pre-emption shall be passed in favour 


of any person unless he has a subsisting right of pre- 
emption at the time of the decree......" 


Now when Buit No. 30 of 1935 was being 
heard it was open to the defendant to say 
that he had aequired an indefeasible inter- 
esi in the mahal by.virtue of the sale 


(1) 16 A 165; A W N 1894, 65(F B). ` 


‘then started execution against G : ' 
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deed of October 23, 1934. The answer of 
the plaintiff would then have been that the 
sale deed of October 23, 1934, bas been 
made the subject, of a preemption suit. Tre 
rejoinder of the defendant wouli then have 
been that that suit is bound to be dismissed 
because of the deed of gift of August 27, 
1935, and to that there could be no answer 
by the plaintiff who, as we said before, has 
admitted in the present Jitigation that a 
deed of gift has been executed by Mst. 
Tajjan Bibi in favour of the defendant 
vendee. In tke Full Bench case Tara 
Chand v. Radhaswami Satsang Sabha (2), 
it was observed that 

“the word ‘indefeasible’ in s. 20, Agra Pre-emption 
Act cannot be taken to have the restricted meaning 
of ‘not being liable to pre-emption’ but has its ordin- 


ary though wider meaning of incapable ‘of being de- 
feated; or not liable to be defeated.'” 


It would thus appear that the argument 
of the defendant would have - prevailed be- 
cause the sale of October 23, 1934, was 
incapable of being defeated on any suit for 
pre-emption being filed after the deed of 
gift dated August 27, 1935. The defen- 
dant had thus acquired an indefeasible in- 
terest in the mahal by virtue of the sale of 
October 23, .1934, and the plaintiff's Suit 
No..30 of 1934 was liable to be dismissed. 
We think the decision of the Court below is 
correct so far as this suit also is concerned 
and we dismiss First Appeal No, 117 of 


1936 with costs. 
D. Appeal dismissed, 
: (2) 56 A 668; 148 Ind. -Oas. 656; A IR 1934 All. 343; 
(1934) A L J 301; 6 R A 760 (F B). l 


CALCUTTA HIGH COURT 
Appeal No, 223 of 1939 
January 12, 1940 
HENDERSON, J. 

GOPENDRA NARAIN DHAR—Sorety— 

APPELLANT 

versus 

RADHA KRISHNA DHAR AND ANOTHER— 
RESPONDENTS 
` Principal and surety—eurety's 
held liable. 

. One R became liable for a certain amount of 
money tothe principal debtor by adecree. He paid 
it into Court, The principal debtor was allowed to 
withdraw it on G's standing surety for him. R was 
successful in the appeal with the ,result that the 
princip#l debtor becamé liable to refund the money. 
The principal debtor did not pay and R took out 
execution proceedings, but was unsuccessful. Even- 
tually he attached certain property. In the mean- 
time the principal debton.applied toa Debt Settle- 
ment Board, and on the day fixed for the sale a 
notice was received staying further proceedings. R 


liability—Surety 


Heid, that G was liable.. 


GOPENDRA NARAIN DHAR v. RADHA KRĪSANA DHAR (OAL.) 


18810 


A, from the appellate order of the District 
Judge, Murshidabad, dated June 15, 1939. 


Mr. Urukram Das Chakravarty, for the 
Appellant. - tee 
Mr. Apurba Dhan Mukherji, for the -Rese 
pondents. 


Judgment,—This appeal is by a surety. 
The respondent became liable for a certain 
amount of money to the principal debtor- 
by adecree. He paid it into Court. The 
principal debtor was allowed to withdraw 
it on the appellant’s standing surety for 
him, The respondent was successful in the 
appeal with the result that the principal 
débtor has become liable to refund ‘the 
money, Thus the respondent is not trying 
to recover money which he himself advanced 
tothe principal debtor but to recover his 
own money which the principal debtor 
improperly realized.. Strange though it 
may appear, it would seem to be a‘debt 
within the meaning of the Ben. Agricultural 
Debtors Act. The appellant’s bond is. to 
the effect that he will be liable if. the 
respondent is unable to realize the amount 
from the principal debtor. The principal 
debtor did not pay, The respondent took 
out execution proceedings, but was unsuce 
cessful. Eventually he attached certain 
property. In the meantime the principal 
debtor applied to a Debt Settlement Board; 
and on the day fixed for the sale a notice 
was received staying further proceedings, 
The respondent then started execution 


-against the appellant. 


The contention made on behalf of the 
appellant is that these proceedings are pre- 
mature because a part of the debt may be 
recovered eventually as a result: of, the 
proceedings before the Board ‘or possibly 
the principal debtor's application may ‘be 
rejected by the Board. Now, it is perfectly 
true that if the respondent agrees to the 
reduction of his debt in a proceeding before 
the Board, he will certainly not be able 
to recover the balance from the appellant: 
But that is not the-point which arises here, 
The respondent did all he could to realize 
the debt fromthe principal debtor but has 
been unable to realize anything from him. 
The application to the Board is really in 
the nature of an application in insolvency. 
I am of opinion, therefore, that the learned 
District Judge was correct in overruling the - 
appellant’s objection, The appeal is accord- 
ingly dismissed. I make no order as to 
CCRIS. 4 z 
IB. Appeal dismissed, 


w 
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_ | ‘ALLAHABAD HIGH COURT 
‘+: Second Appeal No 265 of 1937 
cue ae November 29, 1939. 
BENNET AND Verma, JJ, 
-DWARKA DAS—- DEFENDANT— APPELLANT 
l versus 
RAFIUDDIN—PLAINTIFF. AND OTHERS— 
te DAFENDANTS— ResPonDENTS 
Agra Tenancy Act (IIT of 1928), ss. 26, 29(8), 3 (6) 
266 (1),.103, 107—S, 26, interpretation of—Co-tenanta 
in general, whether tenants-in-common — Interest of 
co-tenant, extent of—One of number of co-tenants in 
occupancy holding, if can alone sue trespasser jor 
ejectment—Surrender or abandonment by some co- 
tenante— Remaining co-tenant, if deprived of his right 
in tenancy—~J urisdiction—Suit by ‘one co-tenant for 
possession from treapasser— Jurisdiction of Civil 


There-are two exceptions to this rule and survivor. 
ship does apply (1) where there 
widows holding the tenancy, and one dies, the others 
take by survivorship : (2) where a co-tenant dies and 
leaves no heir entitled to succeed him under s. 24 ; 
(presumably his co-tenantor co-tenants take the 
whole tenancy by survivorship). The last sentence 
of s.26 means that where the co-tenants are joint in 
estate as well as being co-tenants,'the jointness in 
estate does not affect succession, but, on the death of 
ona of the co-tenants, the succession is determined by 
8,24, ' [p. 390, col. 2; p. 391, col. 1.1 
. Section 26 implies that persons who are co-tenants 
in generalare not tenants-in-common and are only 
tenants in common for the purpose of - succession. 
[p. 391, col. 1. | 

> Words “joint tenancy” and “joint tenants" in 
s. 26 (6) mean a tenancy held by a number of persons, 
in other words co-tenants, [p. 391, col, 2.) 
7. There is no portion of the Act which indicates that 
co-tenants inan occupancy holding would be liable 
. only each for a share of the rent. The intention of 
the Act is apparently that each co-tenant is jointly 
and severally liable for the whole of the rent. The 
interest of each co-tenant in an occupancy holding is 
in the whole holding and he has not got merely a 
Tight to a share of the holding. A tenancy in which 
theresre a number of co-tenants involves not only 
the joint liability for payment of rent but the right of 
joint, cultivation, that is, the co-tanants have a right 
to combine their property, labour and skill in the 
business of cultivation and toshare the profits thereof 
between them in the same way that Partnership is 
defined in s. 239, Contract Act. (p. 39), col. 
2; p. 391; col. 1.) i 
_-Oneof a number of co-owners has a right to sue 
alone for the ejectment of'a trespasser. Similarly one 
of-a number of co-tenants in occupancy holding cun 
alone sue trespassed for ejectment, s, 266 (1) would 
not prevents him from bringing such a suit as the 
ejectment of the trespasser cannot be said to be 
“a thing required or permitted to be done by the 
possessor of the tenancy right.” [p. 392, col. 2.) 

‘Surrender by some of the. co-tenants under s. 103 
would not deprive the remaining co-tenant ` of his 
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right inthe tenancy, nor is there any provision in 
that section tothe effect that a surrender by some co- 
tenants would result in the remaining co-tenant only 
havinga right in the portion of the ~tenancy which 
he would obtain in‘a division unders 37. Similarly, 
if some of these co-tenants abandon, the holding 
under s 107, Ten. Act that would not affect the right 
of the remaining co-tenant to remain in possession 
of the holding. The only result of such action by 
the co-tenants would be that the remaining co-tenant 
would become the sole occupancy tenant instead of 
being one of a numberof co-tenants. [p. 393, col. 
3. 


“Buit by one co-tenant or by a tenant to obtain 
possession from a trespasser is a suit which properly 


- lies in the Oivil Court. [p. 393, col. 1.] 


Mr, G. S. Pathak, for the Appellant. 


Messrs, Din Dyal and Ganga Prasad 
Verma, for the Respondents. 


one ; 

‘Bennet, J.—This is asecond appeal by 
deféndant’No. 1 Dwarka Das against cone 
curring -decrees of the two lower Courts in 
favour of the plaintiff. The facts as found 
are that there were five brothers, sons of 
Bandey Husain, a Musalman, the plaintiff 
being a minor son. A decres was obtained 
by Dwarka Das, the appellant, against the 
four brothers who were of age, 2 simple 
mney decree, in the Civil Court in Original 
Suit No. 22] of 1931. In execution of that 
decree the decree-holder attached 37 plots 
including those in dispute which stand ree 
corded as occupancy tenancy of all the 
five brothers and a house and a well, Exhi- 
bit 2 is a compromise which was filed 
in the Execution Court on May 25, 1932 
between the four brothers and the decree- 
holder. In thisit was provided that until 
satisfaction of the decretal amount the 
plots in suit and the house and the well 
would remain attached. It was provided 
that instalments should be paid and in 
default of instalmenls that there should be 
sale of the property attached. There was 
default and an application for sale was 
made on October 27, 1984 and the proe 
perty was sold on December 19, 1934 and 
purchased by the decree-holder, the appel- 
lant. On August 12, 1935, the present 
suit was brought by the plaintif Rafi 
Uddin through his mother as negi friend. 
The plaintiff had not been a party fo the 
Civil Court decree or the execution proceed- 
ings. The plaintiff sued for a declaration 
that the attachment and sale of the occu- 
paney plots and the house and well which 
were appurtenant thereto in execution of 
the decree of the appellant was illegal 
and void, Later, as possession had been 
taken by the appellant, the Court allowed 
the plaint to be amended and the relief 
for possession was added. The Oourts bee 
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low have granted the declaration 
“Possession. It has been held by the 
. Ocurts below that the house and tha well 
. were appurtenant to the holding and that 
the proceedings in execution sale were 
contrary toa. 28, Agra Ten. Act, and that 
“the plaintiff 28 a co-tenant can question the 
“Bale of the entire khata. It was further 
held that no compromise could be made by 
the four brothers in regard ta the sale of 
the occupancy holding nor could - such a 
‘compromise be enforced as it was contrary 
to s. 23, Ten. Act. The appellant has 
filed an appeal asking that the suit of 
the plaintiff should be dismissed, In 
ground No. 1 he has urged : 


“Because the judgment-debtors not having raised any 
question as regards the liability of the property in 


_ dispute to attachment end sale in execution of the. 


appellant's decree, their shares at least were rightly 
sold and the appellant obtained good title to 4/5ths 
. of the property in dispute.” i 

[tis to be noted ‘that this case does not 
appear to haye been argued before the 
Courts below. Itis true that Issue No. 4 
has as part the question: “If so,in respect 
of only his share or of the entire pro- 
. perty ?” But there is nothing on the 
point in the judgment of the trial Court. 
: Again, in ground No. 140f the appeal to 
the lower Appellate Court it was stated : 
“Because the plaintiff was not entitled to 
sue and in any case for the whole pro- 
perty.” There is nothing in the Appellate 
Court's judgment on this point, nor is this 
one of the points which the Oourt set out 
as the four points: for determination in the 
appeal. In the High Court this point has 
been the main subject of argument and the 
contention for the appellant is that the 
plaintiff is only entitled to claim posses- 
. sion of 1/5th of the occupancy tenancy and 
that he has no right to claim possession 
of 4/5ths of the occupancy tenancy; that 
that portion of the occupancy tenancy be- 
longed to his four brothers, that they con- 
sented to the execution proceedings and 
agreed by the compromise that that portion 
should be sold and that they are unable 
now to question the validity of that sale 
in the Courts and the plaintiff cannot ques- 
tion it. 

At one stage if was argued by learned 
Counsel for the appellant that the interest 
of the four brothers was not extinguished 
and he was referred to the provisions 
of s. 35, Ten. Act, for the extinction of 
tenancies. He arguéd that ‘the tenaney 
would not be extinguished under that sec- 
tion and would not be extinguished at all, 
Jt was-then pointed out to him that in his 
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appeal No. 1 which he was 
pressing that he had claimed that 
the shures of the four brothers were 
rightly sold to the appellant who had obtain- 
ed good title to the 4/5ths of the property 
and that there was an inconsistency bee 
tween the argument that the appellant 
owned the 4/5ths share and that some right 
or title in that share remained with the-four 
brothers. At this: stage he admitted that 
the argument that the four brothers’. had 
any right or title in the tenancy could not 
be sustained. In this case therefore, on 
the admissicn that the four brothers had — 
not retained any legal right in the tenancy 
it appears to me that the plaintiff is entitl- 
ed toclaim that he is the sole legal tenant 
in the tenancy and that hè therefore has a 
right to sue to eject defendant No, 1 appel- 


ground of 


‘lant on the grcund that the appellant is a 


person who has obtained possession of -the 
holdivg by an auction sale which is contrary 
to the provisions in s. 23 (1! Ten. Act, 
and therefore as the section states that the 
interest of an occupancy tenant is not 


~ transferable in execution of a decree of a 


Civil or Revenue Court the plaintiff can 
claim that the appellant is merely a tres- 
passer. E 

At this stage the question arose of wha 
was the original position of the five bro= 
thers in the tenancy, Apparently these five 
brothers succeeded to their father who was 


the cecupancy, tenant. Now some argument 


was made on s. 26, Ten. Act, In ‘my 


“opinion the meaning of this section is as 


follows: The first part of this section down 
to “or otherwise,” refers to persons who 
are not tenants but are merely’ joint in 
estate with a tenant, and states that- suck 
persons have no interest in the tenancy. 
Tre next part of the section ‘‘and except — 
. ++. by survivorship” provides that (on 
the death of a tenant) no interest passes by 
survivorship (tothe same class of persons 
who are joint in estate with the deceased 
tenant, but the successicn is determined by 
s, 24, which would in many cases give a 
different result). There are two exceptions 
to this rule and survivorship does apply 
(1) where there are two or more widows 
holding the tenancy, and one dies, the others 
take by survivorship ; (2) where a co-ten- 
ant dies and leaves no heir entitled to suc- 
ceed him under s. 24; (presumably his 
co-tenant or co-tenants take the whole ten- 
ancy by survivorship). The last sentence of 


s. 26 means that where the co-tenants are 


joint in estate. as well as being co-tenants, 
the jointness in estate. does not: affect suc- 
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cession, but, on the death of one of the co- 
tenants, the succession is determined by 
s.24. The whole section means that s, 24, 
will always apply, except in the two cases 
mentioned. The present case is not affected 
by the s, 26, because (a), plaintiffis not a 
person claiming as joint in estate with his 
Muslim brothers-; (b) plaintiff weuld not 
claim on their death by survivorship but 
by s. 24, Class VII. The nearest collateral 
male relative in the male line of decent 
...who shared in the cultivation of the 
holding at the time of the tenant's death. 
The argument which was advanced on bee 
half of the appellant in regard to s, 26, was 
that the five brothers would be tenants-in- 
common and that on the termination of the 
interest of the four brothers the plaintiff 
would not have any interest in the interest 
which had belonged to his four brothers, 
Now in regard to this argument it isto be 
noted that the sentence in s. 26, referring 
to tenants-in-common is as follows :. 

“Where the persons possessing such interest are 


joint in estate, they shall be deemed for purposes 
of succession to be tenants-in-common,” 


-This sentence states that it is for pure 
poses of succession that these persons are 
to be tenants-inecommon. The implication 
is that for other purposes they are not 
tenants-in-common. Otherwise, the states 
ment would have been that they are ten- 
ants-inecommon without any limitation of 
the purpose. I consider therefore that s. 26, 
-implies that persons who are co-tenants in 
general are not tenants-in-common and are 
only tenants-in-common for the purpose of 
succession, The obvious intention is thatin 
the case of five brothers as at present, on 
‘the death of one of those brothers the suce 
cession to that brother will be under s. 24, 
that is, Olass I on his male lineal descend- 
ants in the male line of descent, ete, and 
that it shall not be in any way by survivore 
ship tothe remaining brothers. Section 26, 


appears to be the only part of the Ten... 


Act, which refers to tenants-in-common. 
The expression used in regard toa number 
of persons holding an occupancy tenancy is 
“co-tenant” which isa general kindof ex- 
pression. In s, 23,itis provided in sub s, (1) 
that theinterest of an occupancy tenant is 
not transferable and sub-s. (2), provides 
two exceptions, (a) in the case of transfer 
to Govt. for public purposes, and (b) to 
release or transfer of his interest in favour 
of a co-tenant. There is a stringent provi- 
sion that the co-tenancy must have begun 
‘with the tenancy. The provision that there 
may be release in favour of a ‘co-tenant 
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shows that the framers of s. 23 (1), in using 
the -word “occupancy tenant’ hadin view 
the case of an occupancy tenancy held by 
co-tenants. Now the only part of the Act 
where there is a definition of tenant is 6. 3, 
subes. (6), which states : 

“Tandholder” means the person to whom and 
“tenant” the person by whom, rentis, or but for 
a contract, expreas or implied, would be payable.” 

It was argued that the words “joint tene 
ancy” do not appear in the Ten. Act, This 
is incorrect ; the words do appear ing. 29 
(6) proviso, This section lays down limites 
tions for sub-leases by ex-proprietary or 
occupancy tenants in (1), by statutory 
tenants in (21, and by non-occupancy tenants 
in (5), Sub-section (6), provides : 

“A female, a minor, a lunatic, an idiot, a person 
incapable by reason of blindness of practising agri- 
culture, or a person in the military service of Govt. 
otherwisethan a3 a reservist shall not be subject to 
the restrictions laid down in sub-ss, (1), (2) and (5). 

Provided that this sub-section shall not apply 
in the caseof a joint tenancy unless all the joint 
ae are of one or more of the descriptions spaci- 

8 ast 
_ It is clear that these words “joint tenancy” 
and “joint tenants’ here mean a tenancy 
held by a number of peracns, in other words 
co-tenants. When the Ten. Act means any 
other kind of jointness as in s. 26, it is care- 
ful to state “joint in estate.” Although 
English Law has not much bearing on the 
Ten. Act, I may refer to Halsbury’s Laws 
of England, Edn. 2, Vol. 27, p. 655, 
para. 1137, for the distinction between joint 
tenants and tenants-in-common: 

“Land can be held by several persons having 
simultaneous interests .......... Thus the co-owners 
might be joint tenants, tenants-in-common, or Co- 
parceners .....Of these ownership in co-parconary 
has ceased to exist; ... and tenancy-in-common can 
no longer exist at law. But an estate in joint ten- 
ancy can still be a legal estate.” 

In para. 1140 it-is stated: 

“Hach joint tenant has an identical interest in 
the whole land and every part of it. The title of 
each arises bythe same act; the interèst of each is 
the same in extent, nature and duration.” | 

In para. 1282 it is stated of tenancy-in- 
common : 

“Under such a tenancy the land was said to be 
held in undivided shares, and the tenancy differed, 
from a joint tenancy in that it required neither 
unity of title, interest nor time, but only unity of 
possession.” 

Paragraph 1283 states: 

“A tenancy-in-common was formerly oreated by a 
severance of a joint tenancy which left ethe unity 
of possession untouched.” 


‘Jt appears to me that the tenant of the 
occupancy holding in question included all 
the five brothers and under the definition 
of “tenant’’ in s. 3, sab-s. (6), Ten. Act, 
all the five brothers were Hable for the 
rent, There is no portion of the Act which 
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holding’ would be liable only each for a 
share of the rent, The intention of the 
Act is apparently that each cortenant is 
jointly and severally liable for the whole 
of the rent. The interest of each co-tenant 
in an occupancy holding is in the whole 
-hclding and he has ‘not got merely a right 
“ “to a share of the holding: 

there was a division of the holding under 
8..37 of the Act then he would have on 
division only a share allotted. to him pro- 
portionate to the number of co-tenants, but 
until there is such a division his interest 
is an interest in the whole holding. A 
tenancy in which there are a number of coe 
tenants involves not only the joint lability 
for. payment of rent, but the right of joint 
cultivation, that is, the cottenants have a 
Tight to combine. their: property, -labour 
‘and skill in the business of cultivation 
„and to share tte. profits thereof between 
-them in the same way- that partnership -is 
‘defined in s. 239, Contract Act, Mcreover, 
jn the present cise, the plaintiff has under 
s. 24, Tén.. Act, the possibility of succes- 
‘sion to a brother. On the death of that 
‘brother he would come under Olass VII 


of s. 24 as a collateral male relative who’ 


had shared in the cultivation with his 
"brother at the, time of his brother's.death, 
By the illegal transfer from the brothers 
‘f0' the appellant “the plaintiff bas been 
deprived ‘of his chance of succession under 
8, 24, Ten. Act, to the holding and he 
therefore has an interest in bringing the 
Present guit. | aa 
~. Somè -- argument was made that the 
‘Plaintiff -might succeed in case of the death 
‘of the appellant, but he could not succeed 
under ‘s. 24 because he is not a person in 
the order of succéssicn laid down ins. 94 
on the death .of the appellant, He ‘might 
baye some .possible chance of succession 
ander tle provisions id s.'96 where a 
co-tenant diés with no heir, but that chance 
is extremely’ remote and would not be 
equivalent- for his chance under s; 24, 
hese are . however not very “important 
“matters but I refer to them merely to 
Show that the interest -of the plaintif in 
the holding is in regard to hia chaice of 
Succession under. g. 24 and also in regard 
to bhe gultivation of the holding and-also 
in regard to the paynient'of rent.: For the 
Tespondent reliance was placed on Sheo- 
tahal Dube v. Lal Narain Prasad (1). This 
case did not apparently concern a tenancy. 
(IJA TR 1981 All, 695; 1 . Oas. 427: 

(193i) all 667: 16RD 76 > Ind One. 427; Ind. Rul, 
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No doubt, if 


been the zamindari 


'a Tight to ejecta trespasser who is holding them 
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Ib was a case dealing with a number of 
plots and the plaintiff claimed to be one of 
the owners entitled to those plots ` The 
mother of the plaintiff was recorded in ‘her 
own right as one of the co-owners’ of those 
plots and she Ład made a transfer to the 
defendant, The plaintiff alone’ brought the 
suit and proved to the ‘satisfaction ‘of the 
Courts below that his mother was a -mére 
benamidar and had noright in the land and 
therefore the sale deed by his mother to the 
defendant did not convey any ‘right or title 
to the defendant. The objection was takén 
that the plaintiff alone asone of a number 


s P . si- eae 
“of co-owners. was not entitled to bring ‘such 


a suit: © 

“The only other point preesed before us is that 
one co-owner cannot obtain possession -of. tlie 
entire plots. Reliance is placed on the case in 
Rohan Singh v. Ahsani Begam, 17 Ind. Oas. 469 
(2). On the other hand, there is clear authority in 
Mannu v. Nasrat Ullah (3) and Sri Thakurji v. 
Hira Lal (4) to the effect that one co-sharer can 
sue to eject a trespasser from the joint land.” It 
seems to us that if the property in -dispute had 
share, it might have : been 
possible to argue that the ‘plaintiff should be given 
a decree of the share to which -he himsélf Was 
entitled and should not ‘get a decree for the shares 
to which the other co-owners would be entitled. 
dn such a case definite shares can be enjoyed ge- 
parately. But the property in dispute in the present 
Case consists of entire plots which may be cultivat- 
ed. A co-sharer has a joint interest in all -the 
entire plots which may be cultivated. A co-sharer 
has a joint interest in all the entire plots, and ha 
without any right and title, We think that ‘for 
the purpose of ejecting a trespasser from such plots 
if is not necessary that all the co-sharers ‘should 
join in the suit.” 

The rule laid down appears to be correct. 
There is no doubt that one of a number of 
co-owners has a right to sue alone for the 
ejectment of a trespasser. The present -case 


is one where the svit is brought by a co 


‘tenant, and the objection is urged that a 


co-tenant does not have such aright. To 
this there appears to be two answers. One 
is that tenancy as defined inthe Rent Act 
does create a liability for the whole rent, 


‘and there is no portion of the Act which 


limits tke liability of a co-ltenant to'a pore 
tion of tke rent. The other point is that 
it is now admitted by the learned Council 
for the appellant that on his claim that 
his client purchased the rights of the four 
brothers at auction sale those brcthers have 
no right in the tenancy remaining: in 
them, The plaintiff therefore is’ the sole 
remaining tenant in this occupancy tenancy 


(2) 17 Ind, Oas. 469; 10 A L J 518, 
- (3)A W N 1901, 36. ` g i 

(4) A I R 1922 All. 408; 75. Ind. Cas. 335; 44 A636 
20'A L J 609, sa 


sut 


t 
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and he alone therefore has aright to sue. 
In the Ten. Act, s. 266, sub s. (1) provides: 

“Except as otherwise provided in s. 265, where 
there are two or more co-sharers in any right, 
title or interest, all things required or permitted to 
be done by the possessor of the same shall be done 
by them conjointly, unless they have appointed an 
agent to act on behalf of them all.” 

I do not consider that this sub-section 
would prevent the plaintiff from brioging 
the present suit. The ejectment of a 
trespasser cannot be said to be “a thing 
required or permitted to be done by the 
pessessor of the tenancy right.” In regard 
to the illegal possession of the appellant 
and the fact that be ie merely a trespasser, 
I have already referred to the provisions 
of s. 23 of the Act. There is also e. 34, 
gubes, (1) which provides: 

“Avery transfer, other than a sub-lease, made by 
the tenant in contravention of the provisions of 
this Act, and every sub-lease made by a tenant in 
See of the provisions of s 27, shall be 
yod. 

This shows ihat any transfer made by 
the four brothers would be void, Therefore 
any argument based on the ccmprcmise 
made by the fcur brothers is met by tke 
fact that s. 34 provides that any transfer 
“which they might make or consent to would 
be a void transfer. Section 8 also prevents 
a tenant from contracting out of his legal 
rights, Actually the claim of the appellant 
does not rest on a transfer but on a pure 
chase by auction sale. That purchise is 
clearly void under the provisions of s. 23, 
subss. (1), Ten. Act. As the purchase is 
void the position of the appellant is merely 
that of a trespasser. The suit by one co 
tenant or by a tenant to obtain possession 
from a trespasser is a suit which properly 
lies in the Civil] Court and the question of 
jurisdiction has not been raised on behalf 
of the appellant, Some argument was based 
for the appellant on the Full Bench ruling 
in Genda Lal v. Hazari Lal (5). On p. 1192 


the judgment of Sir Shah Sulaiman 
stated : 
“The principle of res judicata, as laid down in 


the Civil P. O., is contained in s. 11, but that 
section in terms applies to a subsequent suit and 
does not in terms apply to applications for execu- 
tion........ It is nots. 11, but the principle of 
estoppel by judgment underlying that section which 
has been applied to proceedings in execution 
with a view to preventing the same point being 
reagitated.” - 

Certain propositions were laid down on 
p. 1200*. It cannot be said that the action 


of the judgment-debtors in agreeing to a 


(5) (1935) A L J 1189(1192;; 160 Ind. Oas. 394; A I 
R 1936 All. 21; 58.A 313; 1936 A L R 118; 8 RA 599 
{E B). | 
#Pago of (1935) AL J.B) = 
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compromise amounted to a decision that 
the properly was transferable. There was 
no judgment of the execution Cours on the 
point nor was that point raised before the 
execution Court and decided by it, In my 
opinion therefore res judicata under this 
roling does not apply to the execution pro- 
ceedings, In any case, it could not apply 
to the plaintiff because he was not a party 
to those proceedings. Whether the brothers 
could or could not challenges the validity of 
the. transfer is nota matter whichis now 
before us, and it is not necessary to con- 
sider that point in the present case, The 
question is whether the plaintiff is entitled 
to bring the present suit and in my opinion 
the proceedings iu the execution Court do 
not barhim from bringing the present suit 
in any way. 

In regard to the action of the four cə- 
tenants out of five co-tenants in the tenancy 
in the present case, I may point out that if 
these four co-tenants had surrendered to 
the land-hoJder under s. 103, Ten. Act, 
this would not have deprived the plaintiff 
of hia right in the tenancy, nor is there any 
provision in that section to the effect that a 
surrender by some co-tenants would result 
in the remaining cotenant only having a 
right in the portion of the tenancy which 
he would obtain in a division under s. 37. 
Similarly, if the four brothers had aban- 
doned the holding under s. 107, Ten. 
Act that would not affect the right of the 
plaintiff to remain in possession of the 
holding. The only result of such action by 
the brothers would be that the plaintiff 
would become the sole occupancy tenant 
instead of being one of a number of coe 
tenants. That this is the intention of the 
Act is shown by the provision in s. 107, 
subes. (2), where it is provided that if the 
tenant ceases to cultivate his holding and 
leaves in charge of his holding any person 
on whom, inthe event of the tenant’s death 
the tenant’s interest would devolve, he shall, 
if he does not resume cultivation within 
five years, lose his interest in the holding, 
and the person left in charge thereof shay 
succeed tothe holding as a tenant of the 
same kind, Where the framers of the Act 
have been so careful as to provide that the 
occupancy tenancy shall continue to a 
person who would be a mere successor 
on the death of a tenant who abandons 
the holding, it is clear that the Act con- 
templates that abandonment by some 
co-tenants will leave the remaining co-tenants 
in possession of the whole tenancy, The 


‘argument therefore appears to be reason- 
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able that if the surrender or abandon» 
ment by the four brothers would leave the 
plaintiff in possession of the whole holding 
as the sole tenant, then by the proceed- 
ing of execution sale of the interest of the 
four brothers, which is claimed to be final 
against them, the plaintiff has been left 
as the sole occupancy tenant on his proving 
that the sale was illegal and void. [ trust 
that it will be of some use if I summarize 
my conclusions on co-tenants, From a 
consideration of the passages which I have 
quoted from the Agra Ten. Act, 1926, I 
find that under tke Act, for male ex-pro- 
prietary, occupancy, or statutory tenants, 
who are dealt with in the same manner 
by the Act for these purposes: 

1, A number cf persons 
tenancy:arecostenants. 2. These cctenants 
are joint . tenants, and not tenants-ino- 
common, except for succession. 3. Hach 
` co-tenant is jointly and severally respon- 
sible for the whole rent of tte holding, 
and entitled to share in the joint cultiva- 
tion of the holding, 4. If one co-tenant 


loses his interest in the holding by surrender, - 


abandonment, or in any other way except 
by death, the rights of the remaining 
co-tenants are not affecied but they remain 
as joint tenants of the whole hclding. 5. 
If one co-tenant dies, his interest does not 
pass by survivorship to the other co-tenants, 
whether they are joint in estate with him 
or not, but it passes to his successors 
according to the order of succession in 
.. & 24. 6, If there is no such heir, the 
- interest passes by survivorship to the 
remaining: co-tenants.. I consider that the 
decrees of the Courts below were correct 
and I would dismiss this second appeal 
with costs. l 
Verma, J.—The plaintiff Rafiuddin, a 
minor suing through his mother as his 
next friend, and Munir Uddin, Wali 
Uddin, Fazal Uddin and Wahid Uddin, 
defendants Nos. 2 to 5, are brothers, 
being the sons of one Bandey Hussain, 
deceased. They are tenants of the plots 
Mm dispute which have been found by both 
the Courts below to constitute an occupancy 
holding. Inall likelihood the tenancy came 
to them by succession. The appellant, 
Dwarka Das, obtained a decree for money 
in Suit No. 221 of 1931 against defendants 
Nos. 2 to 5 and in execution thereof had 
the plots in question attached on the allega- 
tion that the land was a grove. In the 
course of those execution proceedings defen- 


dants Nos. 2 to 5 entered. into a compromise. 


with the appellant and agreed to pay the 
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decretal amount by monthiy instalments of 
Rs. 20. It was further stated in the petition 
of compromise that'if any three -consecu- 


- tive instalments were not paid the decree 


holder would be entitled to put the property 
to sale. It was agreed between the deeree- 
holder and the judgment-debtors that the 
plots in dispute were to remain under 
attachment until the decretal amount was 
paid off in fall, Dsfault in payment having 
been made, the appellant had the plots in 
question sold, and purchased them him- 
self on December 19, 1934. The present suit 
was thereupon filed by Rafi Uddin, who, as 
indicated above, was not a defendant in 
Suit No, 221 of 1931 in which the appellant 
had obtained the decree for money, fora 
declaration that the property .in question 
was occupancy tenancy und was not saleable 
and that the auction sale.of December 19, 
1934 was null and void and conveyed no 
title to the decree-holder purchaser. Sub- 
sequently, a prayer for possession was also 
made. The principal plea of the appellant in 
defence was that the property in question 
was grove and that the allegation of the 
plaintiff that it was occupancy tenancy 
was incorrect. As already stated, it has 
been found by both the Courts below that 
the land in question is occupancy tenancy. 
It has further been held by both the 
Courts below that the compromise between 
defendants Nos, 2 to 5 and the appellant 
is not binding on the plaintiff, The suit 
for possession of the entire holding has 
been decreed. | 

The only question ` raised by Mr, 
Mehrotra, appearing for the appellant, 
holding the brief of Mr. Pathak, is that 
the plaintiff is not entitled to a decree in 
respect of the entire holding but only in 
respect of a one-fifth share in it, In my 
opinion, the- argument based on the Full 
Bench case in Genda Lal v, Hazari Lal 
(5), i8 irrelevant forthe purposes of the 
question raiséd, It also seems to me that 
s. 26, Ten, Act, is not of any assistance in 
the decision of the point raised. It seems to 
me that the whole object of the Legislature 
in enacting s, 26 is to make it clear that 
even in the case of persons who are. joint in 
estate, they shali be deemed to be tenants» 
in-common for purposes of succession “Bo 
far as tenancy rights dealt with by the 
Agra Ten. Act are concerned. I do not 
think that the section can in any- way be 
read to mean that even in the case of 
persons among whom there is no jointness 
in estate for example, members of a Muham-" 
madan family, any of the occupancy tenants 
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will have rights in the occupancy holding 
which can in any way be analogous to 
the rights of co-parceners in a joint Hindu 
family. 

The question that has been raised is 
not in my opinion free from difficulty 
and during the arguments I felt doubt- 
ful as to the correctness of the decree 
passed by the Courts below. On the one 
hand, in view of the finding that the 
property in question is occupancy tenancy, 
it is obvious thatit was not tranaferable 
in execution of the appellant’s decree and 
the sale in his favour is clearly void. On 
the other hand, I confess that I am not 
in complete agreement with all the reasons 
which have been given by my learned 
brother for dismissing this appeal. The 
expression ‘joint tenant’ is not used in the 
Ten. Act anywhere. The word used is 
‘coetenants.’ But, although I do not -agree 
with all the reasons given by my learned 
brother, I am not prepared to differ from 
him: so far as the conclusion, that the appeal 
be -dismissed goes. Apart from other 
reasons, I am influenced by tLe considera- 
tion that in view of the finding of fact that 
the land in question is occupancy tenancy, 
there is an element of unreality about the 
efforts of the appellants to have his auction 
purchase upheld. It is obvious that the 
execution proceedings taken by the appel- 
lant are not at all binding on the land halder 
and that the appellant has absolutely no 
right to be recognized as an occupancy 
tenant by the land-holder. I . agree 
therefore that the appeal should be dis- 
missed, 

I should like to say a few words as 
to one portion.of the arguments advanced 
by Mr. Mehrotra, 
his case that the interest of defendants 
Nos, 2. to 5 in the occupancy holding had 
. been extinguished. In reply he said 
things which at first created the impression 
that his argument was that the interests 
of defendants Nos, 2 to 5 had not been 
extinguished. But he subsequently made 
it clear that what he intended to convey was 
that the portion of the tenancy rights 
which had, before the sale, vested in 
defendants Nos. 
extinguished as they had now passed to 
the appellant by virtue of the auction sale. 
Ido not think he intended to argue that 
defendants Nos. 2 to 5, inspite of the auction 
Bale, still retained their interest in the 
tenancy. The impression created on my 
‘mind is that he did not clearly appre- 
ciato the question’ put to him.- I do not 
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2 to 5, had not been- 
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think he intentionally advanced contra- 
dictory arguments. 
By the Court.—Let the appeal be 


dismissed with cests. 


D. Appeal dismissed. 


MADRAS HIGH COURT 
Special Bench 
O. P. No. 290 of 1938 

A October 23, 1939" 

LBAOH, O. J., MOOKETT AND KRISHNASWAMI 
AYYANGAR, JJ, 
COMMISSIONER or INCOME-TAX, 

MADRAS—PrTITIONER | 
- te Versus 
S, K, M.S. b. MEYYAPPA OHETTIAR, 
KARAIKUDI—RBSPONDENT 

Income Tag Act (XI of 1922), s. 4 (2)—Hela, re- 
mittance was rightly treated as remittance of pro- 

t. 

4 The assessee a Nattukottai Chettiar had his 
headquarters in Karaikudi. He was a partner with 
two other Ohettiars in a money-lending business 
carried on in T and K inthe Federated Malay 
States, The K business had resulted 1n considerable 
profits before the T business was started. The 
partners borrowed from another Chettiar firm doing 
business in T the sum of Rs. 27,500. This money 
was divided between the partners and the assessee 
received as his share, Rs, 7,500 ‘which his agent in 
T then remitted to Karaikudi. To pay off the 
lender, the assesses and his partners transferred 
profits from the K branch to the T branoh, and out 
of the remittance of profits, they fully discharged 
the loan. The income-tax authorities treated this 
remittance of Rs. 7,500 by the assessee asa remit- 
tance of profits in respect of the year of aasegs- 
ment ; 

Held, that under a proper construction of s. 4 (2) 
of the Income Tax Act, thesum of Rs, 7,500 was 
rightly included in the assessment as a remittance 
of profits. Hall v. Martians (1) and 134 Ind. Oas, 
937 (2), distinguished. 


O. P. reference by the Commissioner of 
Income tax, Madras. 


Mr. K. V. Sesha 
Petitioner. 


Mr. M. Subbaraya Ayyar, for the Res- 
pondent. 


Leach, C. J.—The assessee is a Natt 
kottai Ohettiar whose headquarters are 
in Karaikudi. He is a partner with two 
other Ohettiars in a money-lending business 
carried on in Teluk Anson and at Kambar 
in the Federated Malay States. The Kame 
bar business had resulted in considerable 
profits before the Teluk Anson business 
was started on December 12, 1936. On 
December 14, 1936 the partners borrowed 
from another Ohettiar firm doing business 
in Teluk Anson the sum of Rs. 27,500, This 


Ayyangar, for the 


“On the facts of this case, 
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money was ‘divided between the partners 
and the assessee received as his share, 
Rs. 7,500 which his agent in Teluk Anson 
then ‘remitted to Karaikudi. To pay: off 
the lender, the assesses and his partners 
transferred profits from the Kambar branch 
to the Teluk Anson branch, and out of the 
remittance of profits, they fully discharged 
the loan. In the circumstances the income- 
tax authorities have treated this remittance 
of Rs, 7,900 by the agsessee as a remittance 
of profits in respect of the year of assesse 
ment, 1937-38, 
that the order of the incomestax authorie 
ties was wrong and asked the Commissioner 
of Income-tax to refer for the decision of 


this Court the following question: 

“Whether under & proper construction of s. 4 (2) of 
the Act, the sum of Rs. 7,500 was rightly included 
in the petitioner's assessment as, a remittance of 


profits." 


“The, Commissioner of ‘ncome: tax com: 


plied ‘with tbe asséssee’s ‘Tequest for a 
reference, and the Court is now. called 
upon to give ‘the answer, The answer 
must be ih the affirmative. Tf it ‘were 
otherwise, it would | mean ‘that, a, person who 
had made ‘profits abroad could evade tte, 
provisions of 8, 4, (2), Income Tax Act, by 


sim ply’ ‘borrowing ` and fepaying the loan 


out of the prefits immediately -he had re- 
mitted the procéeds of the loan to India. 
In such circumstances the remittance to 
India can only ae regarded a asa remittance 
of" profits. 186C 
tance must necessarily represent the a 
there can be no 


doubt that, the Rs. 7, 500 ‘did Tepresent” a. 


. The learned Advocate for the assessee 
has contended that this case is governed by 
the decisions in Hall v. Marians (l) and 
Multan Chand Johurmull v. A sede ke pa 
of Incom-taz, Bengal (2,. The former case 
was considered by a Bench of this: Court 
in Subramaniam Chettiar v. Commissioner 
of -Income-tax, Madras (3) where it was 
pointed out. that ` it had no application in a 
situation like the present one. In Multan 
Chand Johurmull v. Commississioner of 
Income-tax, Bengal (2) the Calcutta High 
Court was ‘dealing: with a case where the 
assessee had a branch in Calcutta and one 
in-Cooch. Behar,” It was not a question of 


bringing profits from Oooch Behar to Oal- 
(1) (1934) 18 Tax Oas. 148, 
(2) 5ITO154; 134 Ind, Cas,” ae AIR 1931 Oal. 
at ‘59 O 999; Ind. Rul. (1931) Cal. 937. 
(3) 59M 171; 159 Ind. Qas. 787; A IR 1936 Mad; 


282; 69M LJ $6 (1935) MW. N- 1191; GRM 548; 


43 LW 12488 
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cutta. The facts were altogether differént, 
The answer to the reference, as I Have 
indicated, will be in the affirmative, and 
the assesseé having lost, must ‘pay the 
usual costs, Rs, 250. 
N.B. Answer im affirmative,’ 


t Re a 
4 
` 
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ALLAHABAD HIGH COURT | 
Second Appeal No. 1570 of 1937 ` Pee 
January 3, 1940 Ta 
MOHAMMAD ISMAIL, J. =o 
Bohra PARTAP CHAND—Piawrine ' 
AFPELLANT 
versus 5 
OHUNI LAL AND "aNomanR— Daren ANE 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0.’ EL 
rr. 33, 22—Suit by A decreed against B but dis 
missed against O—Appeal by B—O not impleaded 
as respondent —Decree, tf can be passed-against O 
under r. 33—A, if can invoke aid of r. 22 to obtain 
decree against 0. 

Under r. 33, O. XLI, Oivil.P, C., the Appellate 
Court has been given. very wide powers to do com: 
plete jastice between the parties. Under this rule, 
the Appellate Court enjoys discretionary power to 
pass such decree as ought to have been passed | by, 
the trial Court. This power, however, can be exer- 
cised only in favour of a-party to the. suit who was . 
not impleaded in the appeal, lt is not permissible 
under this rule to pass any decree against a party, 
who has not been impleaded as a respondent in the 
appeal. It is not permissible under r. 33 to pass any 
decree against a party who has not been impleaded 
AB 8 respondent, 

A's suit was decreed against B but dismissed 
against C. B went in appeal and C was not im. 
pleaded even as pro forma respondent, A ‘filed 
cross-objections impleading C after tha~ expiry - of 
the period of limitation for appeal against him *: 

Held, that the Appellate Court could not paes ` a 
decree against O under O. XLI; r. 33.” 111 Ind, Gas: 
oTa (8), relied on; 39 Ind, Oas. 156 (1), distinguish- 


Held, also that in cross-objections A had no right 
to re-open the question that was finally decided, 
against him and in favour of C in the appeal which 
was Made solely forthe purpose of setting aside 
the. decree passed against B and consequently =A 
could not invoke the provisions of ©, XLI, r. 22, 
to enable him to obtain a decree against C. 107° Ind. 
Cas; 569 (9) and 91° Ind, Oas. 619 (10), relied ‘on, | 


Mr. Benod Behari Lal, for the Appel! 
lant. 


Messrs. G. Agarwala and Panna Lal, for 
the Respondents. 


Judgment,—This is a plaintiff's appéal 
arising out of a suit brought for recovery 
of Rs. 60 on account of interest under “4, 
bond dated November 23, 1932. It appears 
that one Dungar Singh. executed a sale, 


. deed iù favour of Chunni Lal with reece 


eyes 
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Chunni Lal, in order tò raise money to 
satisfy the sale consideration, executed a 
mortgage of the same property in favour of 
Bohra Partap Chand, the plaintiff in the 
suit. In the mortgage deed it was provided 
that the mortgage money would be realized 
from’ the hypothecated property only and 
that Ohupni Lal would not be personally 
liable for the repayment of the money. 
Piare Lal, defendant first party. brought a 
suit to preeempt the sale which was decreed 
on payment of Rs. 300 to` Bohra Partap 
Ghand, plaintiff, and Rs. 200 to Piare Lal, 
vendee. .The decretal amount was deposil- 
ed by Piare Lal, the preeemptor, No provi- 
sion in the decree was made for the re- 
‘payment of interest pendente lite to the 
plaintiff under thé mortgage deed. ‘The 
plaintiff therefore brought a suit for 
recovery of the interest against Piare Lal 
and Chunni Lal. The relief in the plaint was 
sought sgainst Piare Lal only. The trial 
Court decreed the suit against Chunni Lal 
and. exempted Piare Lal from liability. 
Ohunni ? Lal appealed against the decree 
and impleaded only the appellant Bohra 
Partap Ohand asa respondent. No appeal 
was made by the plaintiff against that 
part cf the decree which exempted Piare 
Lal. After the expiry of the pericd of 
limitation provided for an appeal the ap: 
pellant made a cross-objection and implead- 
ed both Churnni Lal and Piare Lal as 
opposite parties. The Court below came to 
the conclusion that Ohunni Lal was not 
liable for the payment of interest and al- 
lowed his appeal. The Court below further 
held that no decree-could be passed against 
Piare Lal because the decree. iù favour of 
the latter waz never appealed against and 
had become final. The plaintiff has pow 
come to this Court in appeal. It has been 
argued that under r. 33,0. XLI, it was 
open to the Court below to passa decree 
against Piare Lai, although the latter was 
no party to the appeal. 


a¢ a 


There is‘no 


wide: powers to do complete justice between 
the parties: Under this ‘rule, the Appellate 
Court enjoys ‘discrétionaty power: to pass 
such decree as ought tó have beén passed 
by the trial Court. This power however 
tan be exercised only in favour. of a party 


to the suit who was not impleaded in the 
appeal. It is not pérmissiblé under this’ 


rule .to pass any decree against “a party 
who’ has: not been: impleaded as a respons 
_ dent in‘ tHe appeal: Learned Counsel for 
the appellant hag cited several authorities 


’ PARTAP OHAND v. OHUNI LAL (ALL:) 


_ There is‘no doubt, that udder this rule- 
the, Appéllate Court has been given very 
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in support of the contention that the Court 
below could pass a decree against Piare 
Lal although the latter was no party to the 
appeal made by Chunni Lal. In Tricomdas 
Cooverji Bhoja v. Gopinath Jiu (l), their 
Diah pe of the Judicial Committee held 
that : i 
o “In the enue pad ee in the Civil P, 
e Or in anyother enactment which showed cl 
that the High Court had no power Se 1 
decree it had passed, and ‘the whole decree being 
before it, the High Oourt had jurisdiction to make 
ae decree which should have been made by the 
8 


It appears that one of the parties on 
refusing to -join as a plaintiff was made 
defendant No. 2 and included in his defence 
a claim for a decree against his co-defene 
dant which the first Oourt gave him 
separately from the decree in favour of the 
plaintiff. Tbe High Oourt in appeal altered 
the form of the decree by giving a decree 
for the entire amount in favour of the 
plaintiff and declared that for a named 
portion it was for the plaintiff's share and 
as to the residue it was for the share of 
defendant No. 2. Defendant No. 2 did not 
appéal but the principal defendant by his 
appeal brought the entire decree bèfore the 
High Court disputing it in toto. It would 
appear that the principal deféndant was 
ot affected “by thé décrés ‘of the High 
Gourt. The aggregate amount decreed 
against defendant second- party remained 
unaltéred.. The facts of this case are 
entirely distinguishable and do not in any 
way support the proposition advanced on 


behalf of the appellant that the Appellate 


Court has power to -alter the decree affecte 
ing the rights of a defendant who is no 
party in appeal. It isan elementary pro- 
position of-law ‘that no order can be passed 
by- a Court of Law to the prejudice of a 
person -who is no party to the suit. Learned 


‘Counsel has also referred to several other 


authorities, namely Bansidhar Kunjilal v. 
Lalta Prasad (2), Iswarayya v. Swarnam 
Iswarayya (3); Secretary of State v. Basti 
Begam (4), Afzal Husain v, Huran Bibi (5), 


(1) 44 0 759; 39 Ind. Oas. 156; A IR 1916 PO 

182; 44 IA 65,1 P L J 262; 15 A LJ 217; 235 © 
L J “979; 32M LJ 357; 21 M LT 262; 10WN 
577;.(1917) M W N 363; 5 L W 654; 19 Bom. L R 
450 (PO. | 
(2) 56.A 912;. 150 Ind, Cas, 433A I R1934 AN. 
543; (1934) A L J: 393; 6 R A1104. 
- (3) 54 M-774; 133 Ind, Oas. 716; A IB 1931 PO 
234; 58-1 A 3:0, 80 WN 980; (1931) A ‘LJ £08; 
35 O W N 1185; Ind. Rul. (1931) P O 252; 6IM L 
J 367; 34 L W 518; 33 Bom. LR 1402 (P O). 

(4) (1937) A L J804; 172. Ind. Cas, 695; 10R A 
422; 1938 A L'R 23, 

© (1929) A L J589; 116 Ind. Oas: '16; A IR 1929 
A11” 398;-Ind; Rul, (1929) Al, 496... - ---. 


* 


398 


Subramanian Chettiar v.. Sinnammal (6) 
and Munisami Mudaly .v. Abbu Reddy 
(7). Tha ratio decidendi deducible from 
these authorities is that when a decree is 
passed against several persons and one of 
them appeals against it, itis competent to 
the Appellate Court to set aside the decree 
against all of them. In Rukia v, Mewa Lal 
(8) it was held ; 

: “The object of O. XLI, r. 33 was manifestly to 
enable the Court to do complete justice to the 
parties to the appeal. Where, for example, it is 
essential in order to grant relief to an appellant 
that some relief at the same time should be grant- 
ed tothe respondent the Court may grant the relief 
tothe latter even though he has not filed an appeal 
or preferred an objection.” 


It is manifest that the scope of the rule 
cannot be extended further. Under this rule 
no decree could possibly be passed against 
Piare Lal who was never impleaded in the 
appeal made by Chunni Lal. Learned 
Counsel contends that in any event the 
Court below could pass a decree against 
Piare Lal in cross-objection made by his 
client in which both Ohunni Lal and Piare 
Lal were impleaded, It is contended that 
the cross-objection of Piare Lal should be 
treated as an appeal, In my opinion this 
contention is untenable. Under r, 22 of 


O. XLI of the Code , i 


“any respondent, though he may not have appealed 
from any part of the decree, may take any cross- 
objection to the decree which he could have taken 
by way of appeal provided he has filed such objec- 
tion in the Appellate Court within one month from 
the date of service on him or his Pleader of notice 
of the day fixed for hearing the appeal, or within 
such further time as- the Appellate Court may ses 
fit to allow.” 


In the present case, Chunni Lal alone had 
appealed from the decree of the trial Court. 
For the determination of the point involved 
in the appeal. of. Chunni Lal, it was not 
necessary to determine the plaintiff’s claim 
against Piare Lal, The law of limitation 
provided for an appeal against Piare Lal 
had completely run out and the decree in 
favour of Piare Lal bad ‘become final. In my 
opinion the appellant had noright to re-open 
the.question that was finally decided against 
him and in favour of Piare Lal in an appeal 


“which was’ made solely for the purpose of 


sétting: aside the decree passed against 
Ohunni Lal. In Bankey Lal v. Natha Ram 
(9) at p. 136 Sulaiman, J. observed.: 


‘I am of opinion that ordinarily in cases where 


(6) 53 M881; 127 Ind, Oas, 624: A I R 1930 Mad. 
801; 59 ML J 634; (1930) M W N 798; 32 L W 395; 
Ind. Rul, (1930) Mad. 1008 (F B). | | 

(7) 38 M 705; 27 Ind. Oas. 323; AIR 1915. Mad. 
645; 27 M LJ 740; (1915) M W N 45. i 

(8) (1928) A L J 1139; 111'Ind. Oas. 751;51 A 63; 
A 1 R1928 Al, 746. - - 


(9) A IR1929 All, 195, (196); 107 Ind, Oas, 569.. - 
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the person against whom cross-objec 
is not interested in the appeal and 
forma respondent, no cross-objections 
filed against him, Thie has undoubte 
practice of this Oourt for a cons 
time.....” 

In the present case Piare Li 
impleaded even as pr» forma re 
the appeal made by Ohunni Lal. 
sœ, it ig manifest that r. 22 of C 
not be invoked to the aid of th 
to enable him to obtain a dec 
Piare Lal, In Rajendra Nath v. 
Debt 10) a Bench of the Cl: 
Ovurt held ; ` 

“The QOivil P. O. does not contemp 
crogs-objection against a person who 
to the appeal. It is not open to the 
a party to the appeal simply for t 
allowing the respondent to make a < 
against him,” : 

No authority to the contrary 
cited by learned Counsel for th 
In my opinion, the Court belo: 
in holding that the appellan 
question the decree passed in 
Piare Lal in the cross-objectic 
him in the appeal made by Oh 
which Piare Lal was no par 
result the appeal faile and is dis 
costs throughout. Leave- to ar 
the Letters. Patent is refused. 


D K - Appeal | 
(10) 53 O 270; 91 Ind. Oas. 649; A I 
7 ie 


CALCUTTA HIGH CO! 
Orimina! Revision No. 924. 
November 28, 1939 
Epa@uey.J.- > 
SAOHI NANDAN PIRI—Pz 
versus 
CHAIRMAN, MIDNAPORE L 
BOARD—OpposiTg PAR 
Bengal Food Adutteration Act (VI | 
13 (2)—Presumption—“ Possession” ii 
includes constructive possesston-—Gooc 
to shop, whether “ stored for sale "—( 
food stuff containing all tins o; 
Taking sample fromone of them 
Sample showing adulterated substanc 
signment, if can be seized and forfeit 
Where a person is prosecuted for. 
rated food for sale, it must ordinaril 
affirmatively that such food is actual. 
and, such storage cannot be taken to 
to a place of storage unless the adul 
question is actually in the physical p 
person to whom sub-s (i) of s. 6. Bi 
teration Act expressly applies. “I 
sab-s. (4) must mean-actual physical 
cannot be extended to include const 
Bion,- 
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Where consignment of adulterated mustard oil is 
found by the Sanitary Inspector in possession of 
the accused's carter when it was in transit to the 
accused’s shop in the ordinary sense, of the expres- 
sion the goods in question were not being ,“ stored 
forsale’ under s. 6. Presumption under s. 6 (4) does 
not arise insuch a case as the possession of the accus- 
ed is merely constructive and not actual. 172 Ind. 
Oas. 869 (1), relied on. 

“Where all the tins of one consignment of food 
are Of the same brand it would be unreasonable to 
expect the Sanitary Inspector to take a sample from 
each tin and if a sample taken from one of the 
tins is found to contain adulterated substance, the 
Sanitary Inspector is entitled to seize the whole 
consignment and its forfeiture under s. 13 (2) is 
valid. 


Mr, Sudhansu Sekhar Mukherjee, for the 
Petitioner. 


Messrs. Anil Chandra Roy Choudhury 
and Sailendra Nath Mitra (Sr), for the 
Opposite Party. 


Mr. Nirmal Kumar Sen, for the Crown. 


Order.—This rule is directed against 
an order dated July 11, 1939, under which 


Mr. H.O. Sen, Deputy Magistrate of Midna-. 


pore, found the petitioner guilty under 
s. 6 read with s. 21, Ben. Food Adultera- 
tion Act, (Act VI of 
him-to pay a fineof Rs. 100 or, in default, 
to undergo simple imprisonment 
two months. 
ed Magistrate directed that z5 tins of 
mustard oil which bad been seized by the 
Sanitary Inspector and produced before the 
Oourt should be declared forfeited under 
s. 13 (2) of the Act. The case for the prose- 
cution was to the effect that a consignment 
of 25 tins of mustard oil was received at 
the Garbeta Station and then loaded in a 
cartin order that the tins might be trans- 
mitted to the petitioner’s shop at Kbharku- 
sum situated some 10 miles from the 
Garbeta Railway -Station. Delivery was 
taken of these goods at Garbeta on Febru- 
ary 27, 1939. When the cart had proceeded 
a short distance fromthe station it was 
Stopped by the Local Sanitary Inspector 
who suspected that the tins contained 
adulterated mustard oil. The following 
day a sample of the oil was taken in the 
presence of the petitioner, who had been 
Summoned by the Inspector for the pur- 
pose, and alter analysis it was found that 
the oil was adulterated, The petitioner 
was thereupon placed on his trial under 
the relevant provisions of the Ben. Food 
Adulteration Act of 1919. His main 
defence was that the provisions of s. 6 of 
the Act were not applicable to this case 
,88 the goods were merely in transit to 
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1919) and sentenced. 


for’ 
By the same order the learn-. 
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‘him and, if he had found on receipt of 


the consignment that the mustard oil had 
been adulterated, he would have returned 
the consigoment to his consignor. On 
behalf of the opposite party in this cass it 
has been argued that the petitioner was 
rightly convicted by the learned Magistrate 
inasmuch asit had been established that 
he was storing for sale the consignment 
of mustard oil which was found to have 
been adulterated, According tothe admit- 
ted facts ofthe case, it appears that at 
the time when the consignment was found 
by the Sanitary Inspector it was merely 
in transit from the Garbeta’ Railway 
Station to the petitioner’s shop at Kharkusum 
and it therefore, follows that in the ordinary 
sense of the expression the goods in quese 
tion were not being “stored for sale.” 
It is however argued that in view of the 
provisions of subes. (4) ofs. 6 of the Act, 
it must be presumed that these goods 
were being stored for sale at the time when 
they were found by the Sanitary Inspector. 
This sub-section is to the effect that in any 
prosecution under s. 6 : 

“the Court shall unless and until the contrary 
is proved, presume that any ofthe articles speci- 
fied in cl. (a@),(b,, (c), (d) and (e) of sub-s. (1), 
found in the possession of a person who is inthe 
habit of manufacturing or storing like articles for 


sale has been manufactured or stored for sale by 
such person.” 


' It is argued that, in the case with 
which we are now dealing, thse goods 
Were inthe possession of the petitioner's 
servant and were therefore constructively 
in the possession of the petitioner and, 
this being the case, the presumption raised 
under sub's. (4) of s. 6 must apply ia 
view of the facts which have been proved, 
I am however not prepared to accept this 
argument. In my view, in a case in which 
a person is prosecuted for storing adulte- 
rated food for sale, if must ordinarily be 
proved affirmatively that such food is 
actually being stored and, in my opinion, 
such storage cannot be taken to include 
transit toa place of storage unless the 
adulterated food in question is actually in 
the physical possession of a person to’ 
whom sub-s. (4) of s,6 expressly applies? 
In this respect J am in agreement with 
the view expressed by Biswas, J. in Ram 
Charita Ram v. District Board of Rajshahi 
(ijin which the learned Judge expressed 
the View that “possession in sub's, (4) 
must mean actual physical possession" 


and that this word “must be given a 

(1) 41 O W N 1213; 172 Ind. Oas, 869; A I R 1937 
Oal. 710;39 OW N 259; 10 R O 469; TLR (1938) 
l. Oal. 420, | 


> 
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strict interpretation and cannot be extende 
ed to include constructive possession.’ 
In the case with which we are now 
dealing the consignment was found in the 
possession of the petitioner’s carter. Such 
a person is obviously not one “who is in 
the babit. of manufacturing or storing 
like articles for sale” and this being the 
case, the presumption raised by sub-s, (4) 
of's. 6 ofthe Act can have no application. 
It therefore follows that it has not been 
proved that the tins of mustard oil which 
were found by the Sanitary Inspector on 
February 27, 1939, and | from which a 
sample: was taken by him on the follow- 


‘ing day were stored for sale within the 


mesning of 5.6 (1) of the Act. Admit- 


-tedly, there is no question in this case of 


selling, exposing for sale or manufacture 
for sale and, this being the case, 
prosecution fails. As regards that part 
ofthe order of the learned Magistrate 
which relates to the forfeiture of the 
consignment of adulterated oil the: posis 
tion is different.. Although the | Ben. 
Food Adulteration Act of 1919 contains no 
direct provision under whicha person can, 


be prosecuted in respect of adulterated food. 


found in his possession while such food is 
in transit, thereis nevertheless a clear 


ud 


provision to the effect that if an authorised 


person has reason to believe such food to 
be adulterated, he may seizeit in order 
that the same may be dealt with in 
accordance with the provisions of s. 13. 
In this particular case the consignment 
was seized by the Sanitary Inspector 
under, the provisions of s, 12 of the 
Act, and the order with regard to the 
forfeiture of the consigament was passed 
by the Magistrate under s. 13 (2) as it 
appeared to him on adequate materials that 
the foodin question was adulterated. It 
is. argued on behalf of the petitioner that 
this order was unreasonable in view of 
the fact tbata sample had been taken 


from one tin only. Jt is, however, admitted 


that all the tins were of the same brand 
and formed part of one consignment. In 
@ircumstances of this sort I do not think 
that it wouldbe reasonable to expect the 


Sanitary Inspector totake a sample from 


each tin and, in view of the report received 
by the Magistrate as a result of, the 
analysis, I am of opinion that it was quite 
própėr for him to make the forfeiture 
order : with regard tothe whole of the con- 
signment, The result, therefore, is that the 
Rule. is made absolute with regard to the 
conviction of the petitioner under s, 6 read 
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with s..21, Ben, Food Adulterafion Act of. 
1919. , L'he conviction is set aside-and ‘the; 
fine, if already paid. will be refunded. -Thé ' 
order‘of forfeiture under s,-13 (2) of the Act: 
will siand. ee e ee a 

i. C« Order accordingly, = 


- 





ALLAHABAD HIGH: COURT 
Oivil Revision No. 59 of 1939 
"December 7, 1939 
Raonnpan SINGH, J, |. 
BHAGWATI PRASAD— PLAINTIFF 
— APPLICANT 

- VETBUS : 

B. B. AND O. 1. RAILWAY- Deranpantr 

— OPPOSITE PARTY > 
-Railways Act (IX. of 1890), 8.47 (1, (g)—. 
Coaching Tariff -Rules—R. 23 (B. B. & 0. I. Railway’ 
Co.)\—Contract by Station Master with passenger’ 
regarding amount of fare less than prescribed Tariff 

—Company is not bound by contract... EE 
The Station Master is certainly an agent of a 
Railway Company. It is within the scope of..ħis 
authority to enter into contracts with passengers for, 
carrying them on payment of correct.. fare. In a 
case like this, it cannot be said that itis open to a` 
servant of the Railway Company to agree to- any, 
rate whether it be correct or incorrect. Oa the other 
hand, a railway servant is bound to charge the 
correct rates of fares as mentioned in the Coaching 
Tariff. If he makes any contract in accordance with 
the terms of the Coaching Tariff the Railway Oom- 
pany will certainly be bound by it. If the> servant 
of the Railway Company ignores the provisions of 
the Coaching Tariff then the contract made by him. 
as regards the amount of fare with a passenger ia 
not binding on the Railway Company, Rule 23 of 
the Coaching Tariff, is a clear notice to the passen- 
gers that the Railway Company will have a right to, 
correct any charges that may have been incorrectly, 
made and to recover undercharges from whatever 
cause arising. Under the law it will be - implied’ 
that when a passenger makes a contract with the’ 
Railway he does so with full notice of the conditions, 
in the Coaching Tariff and the contract is subject to, 
those conditions, i 
Where, therefore, the. Station Master contracts: 
with a passenger to carry a special train for him: 
for a fare less than that prescribed by the Coaching, 
Tariff, thecontract is not binding of the Railway 
Company and the passenger cannot recover from the 
company the excess fare paid by him over and 
above the fare fixed by the contract. Winkfield v.: 
Packington (1); explained. 


Mr. A. P, Bagchi, for the Applicant. 

Mr. B. L. Gupita, for thé Opposite Party. 
- Order.—This is an application in revi- 
sion by the plaintiff arising out of a Small 
Cause Court suit instituted by him against 
the B. B. and O. I. Railway to recover a sum 
of money on accountofdamages The plaint- 
iff wrote a letter to the Station Master of 
Agra Fort Railway Station, a servant of the 
defendant company, stating that he desired 
to engage a special train. for, carrying a 


l d 


barat party from Agra to Hathras- Station‘ 


a 
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and inquiring what the minimum charges 
will befor thesame, The Station Master 
wrcte back that the charges will be Rs, 250. 
Later on, the Station Master wrote to the 
plaintiff that he will bave t» pay Rs. 29 
more in addition to the sum of Rs, 250 and 
to this the plaintiff agreed by his letter 
dated February 24,1937, On February 26, 
1937, when the plaintiff went to the Railway 
Station he was told thatthe correct charges 
were more than the amount mentioned by 
the Station Maeter and the plaintiff therefore 
had to pay a sum of Rs. 320 in addition to 


ks. 275 which bad been agreed upon before. h 


The plaintiff instituted a suitin the Court 
below to recover a sum of Rs. 320 which he 
had to pay in excess of the amount agreed 
upon, The suit has been dismissed by the 
learned Judge of the Court below and the 
plaintiff has come up in revision. The plaint- 
iff’ contention was that the Station Master, 
an agent of the Railway Oompany, had 
agreed that the charges wculd be Rs, 275 and 
80.in these circumstances the Railway Come 
pany was not entitled tocharge anything more 
but was bound by the contract entered into 
by.the defendant, The learned Judge of 
the Court below has repelled this contention. 
Learned Counsel for the plaintiff-applicant 
referred to Macnamara’s Law of Oarriers 
by Land, Edn. 2, p. 192. Ié is stated there 
that ; ‘ i 

- “a Railway Company.are bound, in the course of 
their business as carriers, by the contract of the agent 


whom they put-forward as' having the management 
ofthat part of tbeir-business.” ' 


Reliance is also placed on Halsburs’s. 
Laws of England, Vol: 22, para. 395; p.. 218, 
where it is laid down that, . 

“where the servant, whilst acting in. the ordinary 
course of his employment. on his master's behalf, 
makes, a contract which falls within . the apparent 
scope of his authority, the. matter cannot escape 
liability on the ground. that he did not authorize the 
making of the contract...” : : 

Reliance was also placedon Winkfizld v. 
Packington (1). In that case it was held that 
if, before sending goods by a Carrier, the 


“sender applies at his wharf to know at 


what price certain goods will be carried, 
and he is told by the clerk who is transact 
ing the business there, 2s.67, per cwt., and 


onthe faith of thishe sends the goods, the ' 


carrier cannot: charge more, although it ba 
proved that the carrier had previously 
charged all goods according to a- printed 
book of rates in which 3s. 6d. yer cwt. of the 
goods was set down for goods of the sort in 
question. In deciding the question it must 
be borne in mind that in this country the 


eases between carriers by rail and other par- 
'(1) (1827) 2 Oar & P 599, 


1E8—-51 & 52 
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ties are to be governed with reference to the 
Contract Act and the Railways Act. In the 
present case the defendant company plead- 
ed thatthe information given by their ser- 
vant to the plaintiff was incorrect and that 
when the plaintiff went to the Railway 
Station to purchase his tickets for the spe- 
claltrain the mistake was found out and 
the plaintiff was asked to pay the entire 
amount actually chargeable before he could 
get the tickets. Unders.47, Railways Act 
(Act IX of 1890) the Railway Company have 
the powers to make rules, One of the rules 
which they have made and which is appli- 
cable to all passengers is that the pas- 
sengers have to pay the Railway fares fixed 
by the Railways, Therules made by the 
Railways as regarda fares, etc., are to be 
found in the Coaching Tariff, Rule 23 of 
the Coaching Tariff of the defendant come 
pany says: 

“The Railway reserves ths right to correet any 


charges that may have been incorrectly made and to 
recover undercharges from whatever cause arising.” 

This puts the plaintiff out of Oourt at 
once. ‘The correct position as regards such 
contracts is described in Pollack’s Law of 
Contract, Edo, 10, p. 48, It is stated ag 
follows : ; 

“When a Railway passenger (to take the simple 
exemple) asks for a ticket, heis not concluding s 
contract but at most offering to be carried by ths 
company on the terms to which he knows, or as a 
reasonable man should know, the company will 
agree, But it appears on reflection that he is not 
even making an offer but only opening communica- 
tions leading to an offer and acceptance, The ticket 
is issued in regular course only against payment, go 
that the Railway Company (or other purveyor of ssr- 
vices tothe public in a like position as the caso 
may be) makes an offer by tendering the ticket, and 
the contract is- formed only by acceptance of tho 
ticket immediately after payment of the fare. ‘This 
is: the view taken, though not always explicitly 
stated, in the line, by this time numerous, of autho- 
rities on such cases,” ag eae 

As regards the liability of the defendant 
for a contract entered into by his ageni, it 
is enough to say that the agent did not act 
within the scope of his authority when he 
informed the plaintiff that tne fare would 
be Rs. 275. In Halsbury’s Lawof England, 
Vol. 22, Hailsham edition, para, 390, p. 215° 
it is stated that h 

“where a servant, acting under the express instruc- 
tions -of his master, enters into a contract with a third 
person, the master is liable to the third person 
upon the contract, provided that the servang, in mak- 
ing the contract, has strictly observed the tenor of 
his instructions,” | 

“In view of his statement of law let us 
consider ths position- of the Station Master 
of the defendant, The Station Mister is 
certainly an agent of the defendant com» 
pany. It was within the scope of his authoe 
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rity toenter into contracts with passengers I am of opinion, that the sui 
for carrying them on payment of correct Railway Company was right 
fare. In acase like this, ib cannot be said The result is that the revision 
that it is Open toa servant of the Railway dismissed with costs. 

Company to agree to any rate whether it 





be correct or incorrect. On the other hand, D Nn 
it is manifest that a Railway servant is 

bound to charge tke correct rates of fares l 
:a5 mentioned in the Ooaching Tariff. If he CALCUTTA HIGH C 
makes any contract in accordance with the Civil Rule No. 1177 ol 


‘terms of the Ooaching Tariff the Railway ( 
Company will certainly be bound by it. N December 1,194 
. < ASIM ALL AND NARSING 
‘This may be a case where the Railway ser- - JOY DURGA DASSI an 
vant in discharge of his duties as such - p —P mn 
agrees to let a passenger have a ticket for S Be 9 
2 smaller sum, and later on itis found that Maharaj Kumar SOU 
owing to the issue of a Fresh Ooaching CHANDRA ROY BAHADUR 
‘Tariff of which the Station Master had no O PARTY. 
notice, ke was bound to charge more, But Bengal Public pn a 
such is not the case here. To me itis clear 1913), 8. B- Diciston ander o 6: 
that if the n of the AET AE a ta character Buit = Er 
pany ignores the provisions of the Ooachin y Certificate Oficer under 8. 6 Ja 
‘Tariff then the -contract made by him a Ar A re ea ea 
regards the amount of fare with a passenger ae ees the conclusion that the 1 
is not binding on the Railway Company. covery of rent under the Public D, 
Rule 23 of the Coaching Tariff, to which a Act 1s asummary procedure, The 
reference has already been made, isa clear task Te me ene tee 
notice to the passengers thatthe Railway Goes not conclude the cette aS. 
‘Company will havea right to correct any be questioned in a regular suit.’ 
charges that may have ‘been incorrectly Officer before signing the ‘certificat 
made and to recover undercharg:s from ‘tbe NEG nga Re Pa wa 
whatever cause arising. Under the law I sere fact that sa kaka the 
think it will be implied that when a pase has been given a right-to file h 
senger makes a contract with the Railway the certificate or that he has got a 
he does so with full notice of the conditions bese ere ee tii 
in the Coaching Tariff and the contractis «a by him under s, 6of the Act, £ 
subject to those conditions. -The case re- debtor has got a statutory right tc 
ferred by the lear ed Counsel for the plaint- tinn o his el ra na Na 5 
iff is not applicable because we do not know £herêlore, a suit i 
whether in that case there was any condi- a A aga in “al (D 
tion like the one which we find in the Ooach= Fees Act and only a fixed . court 
ing Tariff of the defendant company. The Maharaja Dhiraj-Mahatab Chand . 
defendant Railway, it has to be noticed, was Baeharam Hazra (1), relied on. 
not repudiating the contract made between O. Rule issued in applicati: 
the plaintiff and their agent, the Station aside the order of the Sub- 
Master, The ae T the defend- (Krishnagar), dated July 7, 19: 
ant company will place at the disposal of the 
plaintif a special train. That contract the a T Bose ii ate 
“Railway Company was always prepared to reer i 
perform and did perform. What really Dr. Radha Bendoe Paland M 
happened was that before the plaintiff could Pal for Mr. Shyamapada Maju 
ae NGA G the mistake made by Opposite Party. 
the defendant company’s agent was dise 
‘covered, that he had given intimation to © Mr. Rama Prosad Mukher 
the plaintiff that a smaller amount ‘would “TOWN. 
be charged than the amount which the Rail- Nasim All, J—On April 
way Oompany were entitled toget under the Certificate Officer of Nad 
rules made in their Ooaching Tariff. They -certificate under s. 6, Pub 
had, as I bave already pointed out, ‘full Recovery Act, in the pre 
right to doso, For the reasons given above stating that asum of Rs, 2,0: 
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due. from the Petitioners on a written 
requisition to him by the opposite party in 
the prescribed form. The petitioners there- 
upon filed objections tothe certificate uoder 
8. 9 of the Act. These objections were 
rejected by a Certificate Officer on March 9, 
1938 with remarks to the following effect; 
(2) that considering the principles laid 
down in s.99 of the Cess Act, the certi- 
ficates cannot be put to execution as long 
as 8.99 isin force; (ii) that the considera- 
tion about the saleability of the patni 
according to the terms of the patni patta 
would be deferred till the execution stage: 
(#12) that the question of adjustment of 
the dues in the certificate would be deferred 
till the termination of the attachment under 
8, 99, Oess Act. The patitioners filed an 
appeal against this order of the Certificate 
Officer rejecting their objections to the 
certificate but they were unsuccessful. On 
November 26, 1938 the petitioners raised 
the suit out of which this rule arises. In the 
plaint of this suit the petitioners prayed for 
two reliefs: (1) that a decree might be 
-pagsed in favour of the plaintiffs declaring 
that the certificate was not duly filed and 
was null and void: and (2) that, in case, 
it be held that the aforesaid cersificate was 
duly filed a decree might be passed in 
favour of the plaintiffs for cancelling’ or 
modifying the said certificate. The opposite 
party is the sole defendant in the suit. He 
filed his written statement on January 23, 
-1939 stating inter alia that the suit was not 
properly valued and that the courtefee paid 
was not sufficient, This issue was taken up 
for hearing by the learned Subordinate 
‘Judge on July 7, 1939, He his come to 
the conclusion that the valuation for the 
purposes of jurisdiction should be the 
amount mentioned in the certificate and that 
the plaintiffs are bound to pay ad valorem 
‘court-fees on that amount. He accordingly 
directed the plaintiffs-petitioners to file the 
-deficit court-fees ~ within 21 days. The 
plaintiffs thereupon obtained the present 
rule. As regards the question asto what 
should be the valuation of this suit for 
the purposes of jurisdiction the learned 
Subordinate Judge appears tome to have 
come to a correct conclusion. On the 
materials before him the amount or value of 
the subject-matter of the suit must be taken 
to be the amount mentioned in the certi» 
ficate. The order of the Subordinate Judge 
directing the plaintiffs to value the suit at 
the amount meationed in the certificate must 
therefore stand. 

As regards: the amount of court-fees, 
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the plaintifis' case is that the suit is a 
suit to set aside the summary decision 
or order of a Revenue Oourt and co nsee 
quently a fixed courtefee is payable under 
Sch. II, Art. 17, cl. (1), Court Fees Act. 
This contention appears to me to be well- 
founded. Therecannot be any doubt that the 
decision or order in question is the decision 
or order of a Revenue Oourt, The c:n- 
troversy at the Bar was on the question a3 to 
whether the certificate which the plaintiffs 
want to be cancelled in the present suit 
could be called a summary decision or 
order of the Revenue Court. Mr. Mukerji, 
Assistant Govt. Pleader contended that the 
present suit was not only a suit for the 
cancellation of the certiticate which was 
signed by the Uertificate Officer under 
s. 6 but also a suit for cancelling the 
certificate as amended by the Certificate 
Officer after hearing the objections of the 
certificate-debtor under s. 9, Public Demands 
Recovery Act. ‘there is no material before 
me to indicate that the certificate which wus 
signed by the Oertificate Officer under 
s. 6 has been, in any way, modified by 
the Certificate Officer after hearing the 
objections of the certificate-debtor. | have 
already pointed out that he rejected the 
objections of the certificateedebtors with cere 
tain remarks. These remarks do not in any 
way affect or modify the original certificate 
signed by him under s. 6. The learned 
Advocate for the plaintiffs also stated before 
us that the suit was asuit for cancellation 
of the certificate signed by the Oertificate 
Officer unders:6 on April 15, 1936. The 
plaint also goes to indicate that the plaintiffs 


-in the -present suit want the certificate 


signed by the Certificate Officer under s. b 
to be cancelled. 


The next question for consideration theres 
fore is whether this certificate can becalled 
the summary decision or order of a Revenue 
Court within the meaning of Art. 17 (1), 
The relevant 


sections of the Public Demands Recovery Act 


are these: o 

“5 (1) When any Public Demand payable to any 
person other than the Collector is due, such person. 
may send to the Certificate Officer a written requisi- 
tion in the prescribed form. 

(2) Every such requisition shall be signed and 
verified in the prescribed manner, and, except in such 
cases ag may be prescribed, shall be chargeable with 
the fee of the amount which would be payable uader 
the Court Fees Act, 1870, in respect of a plaint for 
the recovery of a sum of money equal to that 
stated in the requisition as being due. 

(6) Oa receipt of anyjsuch requisition, the Certificate 
Officer, if he is satistied that the demand is recover- 
able and that-recovery by suit is not barred by law, 
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may sign a certificate, in the preseribed form, stating 
that the demand is due; and shall include in 
the certificate the fee (if any) paid under s. 5, 


sub-s, (2); and shall cause the certificate to be filed in 
his office.” 


These provisions clearly indicate that 
the Certificate Officer declares that a 
certain amount is due froma certificate- 
debtor and signs the certificate under 
‘8.6 ifhe is satisfied from the statements 
which are made in the written requisition 
in the absence of the certificate-debtor. The 
Act then provides for a notice to the certi- 


ficatesdebtor and for the hearing of his- 


objections within a certain time, The Act 
‘also gives power to the Certificate Officer 
to set aside, modify or vary the certificate 
after hearing the objections of the certificates 
debtor. There is a further provision in the 
Act viz., 8.34 under which the certificate- 
debtor has been given the right to bring 
a suit inthe Civil Court for cancelling or 
modifying the certificate. From this pro- 
vision itis clear that the Legislature con- 
templated that the decision of the Certificate 
Officer is not final but is liable to be ques 
tioned in the Civil Court. The point for 
consideration therefore is whether an ex 
parte decision which is liable to be question- 
ed by a regular suit inthe Oivil Court ean 
‘be called a summary decision or order within 
the meaning of Art. 17 (1;, Sch. II of ‘the 
Court Fees Act. The word “summary” has 
‘not been defined in the Court Fees Act. 
In Maharaja Dhiraj Mahatab Chand Roy 
Bahadur v. Bacharam Hazra (1), Sir Richard 
Couch, O. J.observed as follows: 

“It is the decision of a Court which hears and 
determines the matter, but does not finally conclude 
the parties, a proceeding in which the Court makes 
an order and determines the matter in issue, if I 
may so describe it, for the present occasion,” 

I respectfully agree with the observae 
tions of the learned Chief Justice in that 
Case as regards the meaning of the word 
“summary.” Evidently powers under the 
Public Demands Recovery Act have been 
conferred upon certain zamindars for 
speedy realization of rent from their tenants. 
Chapter XIII-A, Ben. Ten. Act, (now repeal- 
*ed) points to the conclusion that the pro- 
cedure for recovery of rent under the 
Public Demands Recovery Act is a summary 
procedure, The Act gives power to the 
. Certificate Officer to decide for the present 
the question of the liability of rent. His 
decision does not conclude the parties as his 
decision can be questioned in a regular 
suit. The Certificate Officer before signing 
the certificate does not hear the certificate- 


, debtor at all. The certificate-debtor is 
(1) 5 Beng. L R1623;13W RGB) ` ` 
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saddled with liability before he is ‘heard. 
The mere fact that subsequently the certi- 
ficateedebtor has been given a right to 
fiile his objections to the ‘certificate or 
that he has got aright of appeal before a 
superior Revenue Officer does not take 
away the summary character of the deci- 
sion arrived at by him under s. 6 of the 
Act as the certificate-debtor has got a 
statutory right to have the question of his 
liability decided in the Oivil Oourt. I am 
therefore clearly of the opinion that the pre- 
sent suit so farit relates to the plaintiffs’ 
prayer for cancellation of the certificate is a 
suit which comes within Art. 17, cl. (1) of 
Sch. II, Court Fees Act and only a fixed 
court-fees is payable, I therefore set aside 
the order of the learned Subordinate Judge 
directing the plaintiffs to pay ad valorem 
court-fees on the amount mentioned in the 
certificate. The result, therefore, is that 
this Rule is made absolute in part. The 
order of Subordinate Judge directing the 
plaintiffs to amend the valuation for the 
purposes of jurisdiction on Rs, 2,03,403-12-0 
is affirmed. The order of the Subordinate 
Judge directing the plaintiffs to pay 
ad valorem court-fees on tne said amount 
is set aside. There will be no order” as to 
costs. >" ; ce 
Narsing Rau, J.—I agree in the order - 
proposed. The main argument on behalf 
oi the Orown is that since ss, 7, 9 and 
10, Public Demands Recovery Act, provide 
for the original certificate being modified 
by a O6ertificate Officer after hearing the 
certificate-debtor before the certificate can 
be executed under s. 13, it cannot be said 
that the certificate in its effective form 
or at jts effective stage represents a sume 
mary decision of a Revenue Court. To my 
mind, the very fact that s, 34 of the Act 
provides for the cancellation or modification 
of the certificate by the Civil Court, subject 
doubtless to certain limitations, is an indica- 
tion that the certificate even in the form 
in which it ultimately emerges from the 
Revenue Court is regarded as embodying no 
more than a summary decision liable to 
be set aside or moditied upon a regular 
suit. As already mentioned by my learned 
brother, in the heading to Ohap. XIII, 
Ben. Ten. Act, a chapter which was only 
recently repealed by the Ben, Ten. Amend- 
ment Act, 1938, the procedure tor recovery 
of rent under the Ben, Public Demands 
Recovery Act was described as a summary 
procedure, so that there is legislative 
sanction for this description. = 
8. Order accordingly. 
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NAGPUR HIGH COURT 
First Appeal No, 46 of 1935 
March 8, 1939 
GRILLE aNv-Nrycel, JJ. 
SARJU PRASAD—Dgrenpant— 
APPELLANT 


versus 
BADRI PROSAD—anp orHeRs—PLAINTIFES 
= —DEFENDANTS— RESPONDENTS 

Civil Procedure Code (Act Vof 1908),0. VI, r. 14, 
0. IV, r.1, O. I, r. 1—0. VI, r. 14, scope of —Sutt on 
mortgage by one co-mortgagor wiih authority of other 
—Presentation of plaint by Pleader of plaintiff, if 
proper—Object of joining necessary parties—Non- 
joinder, held immatertal— Limitation Act (IX of 
1908), Art. 4132--Applicability — Mortgagor's default 
during term of mortgage, when gives rise to cause of 
action ~—Mortgage for fixed term with proviso that 
debt -would become exigible on default of payment 
of interest—Time, when begins to run against mort- 
gagee. 

Order VI, r. 14, Oivil P. O., which requires a 
pleading to be signed by the parties is merely a 
matter of procedure. That provides for signature 
being made by any person whois duly authorised by 
the party. Where therefore a mortgage is executed 
by A and Band A alone brings a suit on it and is 
duly authorised todo so by B, the suit is com- 
petent. Insuchacase a plaint presented by the 
Pleader of A is properly presented. Mohini Mohan 
Das v. Bungsi Buddan Saha (6) and 44 Ind. Cas. 28 
(7>, relied on, Chandramal v. Ganpat Rai (8) and 77 
Ind. Oas. 30 (9), distinguished. [p. 406, col. 1.] 

Article 132, Lim. Act, would come into operation 
only when the mortgagee is bound to sue and not 
when he has the option tosue. [p. 107, col. 2.] 

. The period fixed by the parties for payment of the 

debt means that during that period neither the 
debtor is liable to pay nor the creditor is entitled to 
recover the debt, Itonly fixes the term of the mort- 
gage and from the point of view of the mortgagee it 
marks the temporal limit of his investment. For the 
debtor’s default during the term of the mortgage to 
be regarded as acauseof action for the suit the 
default ought to be such as would entitle the mort- 
gagor to redeem before the expiry of the term as 
much as it would entitle the mortgagee to recover his 
debt in full. [p. 407, col. 1.) 

Where a mortgage for a fixed period contains a 
proviso thatthe debt would become exigible in 
default of payment of interest annually payable under 
the deed, a proviso of this nature is inserted in a 
mortgage deed exclusively for the benefit of the 
morigagees and it only purports to give them an 
option either to enforce their security at once, or, if 
the security is ample, to stand by their investment for 
the full term of the mortgage. The mortgagor can- 
not claim to redeem the property after having broken 
his own contract by refusing to pay ths interest. 
The mortgagor's default would enure only for the 
benefit of the mortgagee and unless there is 
mutuality the mortgagor could not compel him to sue 
and consequently the time would begin torun against 
the mortgagee, under Art. 132, Lim, Act, not from the 
date when the default is made by the mortgagor in 
payment of interest but when the mortgage debt be- 
comes due, 188 Ind, Oas.779 (10), followed. 151 Ind. 
Oas. 900 (13), relied on. {p. 407, col. 1; p. 407, col. 2.) 


The object of joining the necessary parties is to 
enable the Oourt to pass an effective decree 130 Ind. 
Oas. 453 (3), relied on. [p. 407, col. 1.] =, 

Where a mortgage is executed in favour of A and 
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B and A alone‘sues on the mortgage but during the 
pendency of thé suit B dies and his right under the 
mortgage devolves on A, A is entitled to the decree as 
on the date of the decreethe non-joinder of B becomas 
wholly immaterial. 


F. A. from the decree of the Court of the 
Additional Subordinate Judge, First Class, 
Jubbulpore, dated January 15, 1935. 


Mr. E.M. Joshi, for the Appellant. 
r Mr. N. T. Mangalmurti, for the Respone 
ents, 


Judgment.—This is a defendant's 
appeal from the judgment of the Additional 
Subordinate Judge, First Olass, J ubbulpore, 
delivered on January 15, 1935 in Civil Suit 
No. 31 of 1933, 

The appeal arises out of a suit to enforce 
a mortgage executed by Damrilal, respon- 
dent No. 2, on November 10, 1919 in favour 
of the plaintiff Badriprasad and hisuncle 
Durga Prasad, since deceased, to secure 
a debt of Rs. 3,200. The appellant 
and the respondents Nos, 3 to © were 
impleaded in the suit as subsequent 
mortgagees. The suit was resisted on 
various grounds out of which those which 
are material for decision of this appeal 
were that the plaint bore a forged signature 
of Darga Prasad and that it was not pro- 
perly presented, and further thatthe suit 
was barred by time. The lower Court found 
that Durga Prasad’s signature on the 
plaint was made by Badriprasad and that 
it having been made under his authority 
the suit was properly filed, and it negatived 
the plea of limitation. The lower Oourt's 
decree is contested on these points. 

At the outset itis urged that the suit 
ought to have been thrown out for non- 
joinder of Durga Prasad as the promise to 
pay the debt was a joint prctwhise which 
under s. 45 of the Indian Contract Act 
was not capable cf being enforced by one 
only of the two joint promises. Referenco 
is made toa numberof decided cases but 
none of them, as will be shown presently, 
have any applicability to this case in view 
of the fact that Durga Prasad died duringo 
the pendency of the suit, 

In Ramsebuk v. Ramlall Koondoo (1) the 
additional plaintifs were made parties 
tothe suit but as the claim had become 
barred by s. 22 of the Indian Lim. °Act go 
far asthe added plaintiffs were concern: 
ed, it was held that in view of s, 45 of the 
Indian Contract Act the claim of the origi- 
nal plaintiff was also barred, The same 


(1) 6 O 815;8 O L R 457. 
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view was taken in Mohana Velu body else on his behalf becomes immater= : 
Mudaliar v. Annamalai Mudaliar (2), ial see Mohini Mohan Das v,- Be aN 


Amirchand Nagindas & Co, v. Raoji 
Bhai Moti Bhai (3\, Naba Kumar Hazra v. 
Radhashyam Mahish (4) and Dular Chand 
v. Balram Das (5). It must be observed, 
however, that in these cases it was held 
that the excluded parties could be joined 
in the suit at any time before the judgment 
provided the claim was. not barred by 
limitation at the time of their joinder. In 
the present case Durga Prasad died pending 
the suit and his right to recover the 
debt devolved on Badriprasad. Although 
he had no right tosue alone on the day 
on which he instituted the suit, he acquired 
full and exclusive right to enforce tke 
mortgage in the course of the suit when 
Durga Prasad died. As pointed out in 
Amirchand Nagindas &Co. v. Rooji Bhai 
Moti Bhai (3), the object of joining the 
necessary parties is to enable the Court 
to pass an effective decree, On the day 
when the decree was passed the non- 
joinder of Durga Prasad became altogether 
immaterial as he had died. If it was 
open to Durga Prasad to join in the suit 
at any time before his claim was barred 
by limitation he could have signed the 
plaint and entered the suit any time 
before the judgment but he~could not 


obviously doso ashe died pending the 
suit. 
The lower Court has found that the 


signature of Durga Prasad was made by 
Badriprasad with his consent. Badriprasad 
who went into the witness-box as P. W. No. 
1 affirmed that he read over the contents 
of the plaint to Durga Prasad and he was 
believed by the lower Oourt. Nothing has 
been said here to discredit the testimony 
of Badriprasad. Badriprasad’s evidence 
clearly gces to show that the signature 
was made with Durga Prasad’s consent. 
Order VI, r. 14, which requires a pleading 
to be signed by the parties is merely a 
matter of procedure. That provides for 
signature ‘being made by any person who 
is duly authorised by the party. If it is 


found that the suit was duly authorised by 


Durga Prasad the question whether his 
signature was made by him or by some- 


(2) A I R1923 Mad, 337; 72 Ind. Oas. 63; 44ML J 
249; 17 L W 241; (1923) M 'W N 89, 

(3) A IR 1930 Mad. 714: 130 Ind. Oas. 453; 58 ML J 
618; 31 L W 757; Ind. Rul. (1931) Mad. 373, 

(4) AIR 1931 PO 229; 134 Ind. Oas. 654: 35 0 W N 
977; (1931; AL J 797; 61M LJ 294; 34 L W 444; 54 O 
LJ 274; Ind. Rul, (1931) P 0.302; (1932) M W N 333 


z (5) 1 A 453. 


Buddan Saha (6) and In the matter of i the 
Petition of Bisheshar Nath (7). 


It is urged on the authority of Chandran 


mal v. Ganpat Rai (8) and Ruhul- Amin v: : 
Shankar Lal (9) that the plaint was not’: 
properly presented. Thecases relied on 
are those in which the suits were filed--by 
the sole plaintiffs. In the present cage 
the mortgage was in favour of Badriprasad’ 
as well and he signed the plaint’ and the 
poweér-of- attorney. 
sented by his Pleader. Whatever objection: 
to the suit there can be on: the ground ‘of - 
non-joinder, the contention that the pni 
was not properly presented is untenable, : 


Turning to the question of limitation it’ is: 


urged that the cause of action to ade 7 


the mortgage arose on November 10, 1921 
and‘noton November 10, 1924 as stated: 


the terms of the contract. the debt became, - 
exigible when there was a default in.pay-. 
mentof the interest in the year following | 
the mortgage-deed. The contention is- 
negatived by tke decision of their L-rdships, 
of the Privy Councilin Lasa Din v. Gulab 
Kunwar (10) but before applying the law 
it is desirable to 
nature of the agreement was. The relevant . 
passage in the mortgage-desd, dated 
November 10, 1919 rans as follows: I have 


The plaint: was pre- - 


-hy the plaintiff for the reason that under. | 


see what the precise, 


therefore taken from yon this day a loan 


of Rs. 3,200 before tha ‘Sub-Registrar, 
Mandla, I will pay interest thereon at the.. 
rate of 10 per cent, per mensem. I agree | 
to pay the same in 5 years and will pay. 
the interest annualiy. If I fail to pay I’ 
will pay interest atthe same rate till full, 


satisfaction thereof and I will. pay it. ina. 


lump.” -The interpretation that is sought 
to be, putupon this passage is- that in des 
fault of payment of interest on the due. 
date in any year the mortgage debt include. 
ing the principal was to be exigibles 


This cannot be accepted as the trus cons.. 


struction of the words. The expression. 
“ifI failto pay” may be related to. the 
expression “I agree to pay the same. in 5. 


(6) 110 580; 5 Sar, 498 (P O). 

(7) 40 A 147; 44 Ind, Cas. 28: AI R 1918 All. 25; 19 
Or. L J 965;16 A L J 64, 

(84 NLR 117. 

(9) A I R 1924 All, 513377 Ind, Caa. 30; 45 A 701; 21: 

L J 626. 


(10) 7 Luck 442; 138 Ind. Oag, 779; A IJR 1932 PO. 
207: 591 A376;90W N 633; Ind. Rul. (1932) P O`. 
251: 683 ML J 187; (1932) M W N 912; 360 WN. 
1017; 36 L W 246; 56 O L J 237; (1932) AL J 913; u 
Bom. L R 1600 e OQ). 
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years” and the expression “will pay the 
interest annually.” If it is rend as 
referring only tothe latter as is argued 
it would be meaningless to say that if 
interest is not paid annually it will be paid 
till full satisfaction and in a lump sum. 
It can acquire sense only when it is read 
in relation tothe expression “I agree to 
pay the same in 5 years.” It would then 
mean that if he failed to pay the mort- 
gage debt in 5 years as stipulated he would 
pay interest thereafter until satisfaction, 
The secondary contract is to pay post diem 
interest, that is interest after due date. 
Thus it is clear that there was no inten- 
tion that the mortgagee should be given the 
right to recover the entire amount of. mort- 
gage debt simply onthe occurrence of a 
default of payment ofthe annual interest. 
On this view the cause of action for the 
suit could not arise, as contended on behalf 
of the appellant, on November 10, 1920 
on which date there was failure to pay 
interest. Evenon the assumption that the 
interpretation proposed on behalf of the 
appeliant is correct, if cannct prevail in 
the: face of the above mentioned Privy 
Council ruling. In that case it was pointed 
out that a proviso of this nature is inserted 
ina mortgage-deed exclusively for the 
benefit of the mortgagees and that it only 
purports to give them an option either to 
enforce their security at once, or, if the 
security is ample, to stand by their invest- 
ment for the fullterm of the mortgage. 
It is however argued that as the mortgage 
debt was payable within the period of 5 
years the proviso operated both for the 
benetit of the creditor and the debtor and 
not unilaterally fcr the benefit of the 
creditor. The Hindi expression used in the 
document ispanch sul me deyenye that is 
the mortgage debt was payable in 5 years. 
A similar expression occurred in the morte 
gage deed ofa case reported in Bala vV. 
Ghast (11) and the question there was 
whether the mortgagor was entitled to 
redeem before the expiry of the term 
fixed and it was held on the authority of 
Bakhtawar Begam v. Husaini Khanum (12) 
that in the absence ofa special condition 
entitling the mortgagor to redeem during 
the term for which the mortgage is created 
the right of redemption can only arise on 
the expiry ofthe specified period. Any 

(11) 17N L R 202; 64 Ind. Oas. 730; AIR 1921 


ag. 22. | 

(12) 36 A195; 23 Ind. Cas. 355; A I R1914 P O 35; 
4l I A 84,18 0OW N 586; 26 MLJ474;12A LJ 473; 
19 O L J 477; (1914) M W N 411; 15 M LT 389; 16 
Bom. L R 344; 1 LW 813 (PO), : 
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doubt which existed once upon a time 
on the point was resolved by their Lord- 
ships of the Privy Council in the case just 
Mentioned. The period fixed by the 
parties for payment of the debt means 
that during that period neither the debtor 
is liable to pay nor the creditor is entitled 
to recover the debt. It only fixes the term 
of the mortgage and from the point of 
view ofthe mortgagee it marks the tems 
poral limit of his investment, For the 
debtor's default during the term of the 
mortgage to be regarded as a cause of action 
for tke suit the default ought to be such as 
would entitle the mortgagor to redeem 
before tha expiry of the term as much as it 
would entitle the mortgagee to recover his 
debt in full. In Abdul Rahman v. Sheo 
Dayal (13), Sulaiman, O. J., specifically 
refers to this dictum of their Lordships of 
the Privy Council made in Lasa Din v. 
Gulab Kunwar (10) and observes that it 
would be an impossible result if the 
mortgagor canclaim to redeem the pro 
perty after having broken his own contract 
by refusing to pay the interest. Thus it 
is obvious that the debtor's default in the 
present case would enure only for the 
benefit of the mortgagee and unless there 
was mutuality the mortgagor could not 
compel him to sue and consequently the 
time would not begin to run against the 
mortgagee under Art. 132 of the Lim. 
Act. That article would come into opera- 
tion only when the mortgagee is bound to 
sue and not when he has the option to sue. 
On November 10, 1920 on which the date 
the appellant failed to pay the annual in- 
terest the mortgagee had the option to sue 
but when he failed to pay the mortgage 
debton November 10,1924 the mortgagee 
had no alternative butto sue. The suit 
is within time from that date, The ap- 
pellant’s contention fails, 

The result is that the appeal stands 
dismissed with costs in both the Courts, 
Counsel’s fees Rs. 125. Tae respondent 
will pay tothe appellant thecusts of the 
handwriting expert. 


S. i Appeal dismissed. 


(13) A IR 1934 All, 152; 151 Ind. Oas. 900; 56 A 496; 
(1934) AL J371; 7R A 233. 
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__, OUDH CHIEF COURT 
Criminal Miscellaneous Application No. 5 
of 1940 
April 25, 1940 
Tuomas, O. J. AND RADHA KsIsHna, J. 

_ L. RADHA KRISHNA-—O9MPLAINANT— 
l APPLIOANT 
versus - Í 
RAJA RAM AND oTagRs— 
OPPORITE PARTY 
Contempt—Speeches made in order to influence 
decision of pending criminal case and induce com- 
plainant to withdraw complaint—W hether contempt. 
The question in all cases of comment on pending 
‘proceedings is not whether the publication does 
interfere, but whether it tends to interfere with the 
due course of justice, and on the same principle it 
is. a -contempt of Court to make a speech tending 
to influence the result ofa pending trial whether 
Civil or criminal, or to deliver a speech at a meet- 
ing. It is contempt of Court to address public 
Meetings, to-influence the decision of the Criminal] 
Court .and prevent Witnesses from giving evidence 
and to bring. pressure on the complainant.to with- 
draw his complaint, The Queen v. Thomas Castro 
> (1), relied on. 

“ [The accused were convicted for contempt of Court 
but discharged as they tendered an unqualified 
apology and gave an- assurance that in future they 
would not commit such an offence, 
made to pay costs incurred by the applicant. | 


Or. Misc. App. for taking action under 
Oontempt of Oourts Act. 
Mr. Shankar Sahai, for the Applicant. 
Mr. S, P. Avasthi, for Opposite Party 
Nos. 1 to 5,7 and 8, ; 
Messrs. S. P. Avasthi for Mr. J agat Narain, 
for Opposite Party No. 8. 


Judgment.—Lala Radha Krishna filed a 
complaint against 
others under ss, 447 and 426, I. P. C. which 
is pending before a Bench of Honorary 
Magistrates at Lucknow. < 

Lala Radha Krishna on November 23, 
1939, presented an application before the 
Bench concerned, asking that the eight 
persons named in the application be 
committed for contempt of Court and he 
prayed that his application be forwarded 
to this Court through the District Magis» 
trate for action under the Contempt of 
Courts Act. The District Magistrate on 
January 9, 1940, forwarded Lala Radha 

pasah Po on to this Court and a 
notice was issued -against (1) Raja Ra ; 
(2) Bansidhar, (3) Misri la Beds (4) 


Kumar to show cause why 


not be taken against them for Contempt of 
Oourt, i 


All the eight persons have tendered 
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apology in the following terms; . f 
“That whatever the petitioners did. or. said;in 
the meeting held on November 14, 1939 was . dong 
in absolute ignorance and with no intention to 
commit any contempt of Court. Be ee at 
That the abovenamed petitioners are genuinely 
sorry for their action at the meeting. held on 
November 14, 1939 and they further express their 
regret for the same, any 
That they further tender their unqualified apology 
for whatever they said or did in the said meeting. 
That they throw themselves at your Lordships 
mercy, and assure your Lordships that they will 
never act like this in future,” a = 


It appears that while the case was pro- 
ceeding in the Court of the Bench Magis» 
trates the oppcsite parties called a meeting 
and protested against the action of Lala 
Radha Krishna for filing the complaint 
under ss. 447 and 426, I. P.O. The opposite 
Parties got a leaflet printed and freely- 
distributed it. We quote a few passages 
from the leaflet : 

“The worshippers of Shiva wake Up. 
Case against Hindu office bearers, 

“A big meeting of the Hindus. 

“May it be known to all Hindu Brethren 
the deeds of Messrs. Lala Radha Krishna 
Sri Krishna Agarwal of Ohowk Lucknow 
they did not content themselves only with 
putting obstacles in the way of demarcate 
ing and making the Tank of Shree Maha- 
birjee but they gave an exhibition of their 
religivus faith on the temple of Mahadeoji 
situate on Kursi Road Mahabirganj 
(Aliganj) Lucknow and the said Lala 
Sahebs’ gave a proof of their truth and 
religiousness by filing a criminal cage 
against some devotees because some flower 
plants were planted adjacent to the. temple 
of Shivajee ...... Hence to oppose this it 
has been decided to hold a meeting on 
November 14, 1939...at 5-30 P. m. near 
the temple of Mahabirjee on the same 
temple of Shivajee. Consequently the 
Hindu public is requested to give a proof 
of their devotion to Lord. Shiva, pure 
through body and mind and money, by 
attending the meeting at the appointed 
time and to safeguard Hinduism”. “Note, 
All the Hindu and Aryasamajist. associations 
are requested to co-operate in this by 
taking partin the meeting in the largest 
number pcssible”, 

“Maya Publishing House, Lucknow." 

It is admitted before us that the said 
leaflet was printed atthe Maya Publishing 
House by Pt, Moolchand Sharma’ and 
it was distributed by Raja Ram Pradhan 
and several others. os, Ti 

A meeting was held on the. date. fixed 
under the Presidentship of Pt, Narair 


call 
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Pershad Vaidya and it was attended bya 
large number of people and spesches were 
made, : 

The learned Counsel on behalf of the 
applicant informed us that one Ram 
Oharan Lal patwari was examined in 
the Oourt of the Bench Magistrates and 
at this meeting a resolution was passed 
against him for giving evidence in favour 
of the applicant. It was urged that the 
‘Intention of the opposite parties in calling 
this public meeting was to create agitation 
against the applicant by misestating facts 
-and by rousing the religious susceptibilities 
ofthe Hindus at large and that open 
‘threats were uttered against the applis 
cant at the meeting. This was all done in 
order toinfluence the decision of the 
criminal case pending in the Court of the 
Bench of Honorary Mas istraies, 

In view ofthe fact that the oppcsite 
parties have tendered an unqualified 
apolcgy we have not thought it fit to 
ask the applicant to prcduce oral evidence 
„in order to substantiate certain questions 
of fact, 

The question in all cases of comment 
on pending proceedings is not whether the 
publication does interfere, but whether it 
tends to interfere withthe due course of 
justice, and on tle same principle it is a 
contempt of Oourt to make a speech tend- 
ing to influence the result of a pending 
trial whether civil or criminal, or to 
deliver a speech at a meeting. 

In the case of The Queen v. Thomas 
Castro, reported in (1873-4) 9 Q. B. 219 (1) 
lt.was held that it is contempt of Court 
_ to address public meeting, alleging that the 
defendant is not guilty, and that there isa 
conspiracy against the defendant, and 
that he cannot have a fair trial, 

: The criminal case, as we. have said, was 
pending, and there is no doubt in our 
mind that the opject of the opposite parties 
in calling this public meeting was to 
influence the decision of the criminal 
Oourt, prevent witnesses from giving evi» 
dence and io bring pressure on the come 
plainant to withdraw hiscomplaint. ` 

We therefore convict the opposite parties 
for ccntempt of Court in respect of the 
Court of the Bench of Honorary Magistrates 
at Lucknow, 

The question for cunsideration is whether 
we sbould act under the firet proviso to 
s.3 of the Contempt of Courts Act which 
provides that “the accused may be 


ah (1873-4) 9 Q B 219; 28 L T 222; 12 Oox O O. 
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discharged or the punishment awarded 
may be remitted on apology heing made 
by it tothe satisfaction of the Court” or 
whether we should compel the opposite 
parties to, purge their contempt by pay- 
ment of a fine or undergoing of a sentence 
of imprisonment. 

. After carefully considering the facts and 
circumstances of the case we convict (1) 
(2) Bansidhar, (3) Misra Lal 
Pradhan, (4) Pt. Rajaram Pradhan, (5) 
Moolchand Sharma, (6) Narain Pershad 
Vaidya, (7) Bharat Prasad and (8) Satya 
Kumar for the contempt of Court with 
respect to the Court of the Bench of Honor- 
ary Magistrates of Lucknow, but discharge 
them as they have tendered an unqualified 
apology and given an assurance that in 
future they will not commit such an offence, 
But we think itis a fit case in which the 
opposite parties should be made to pay 


‘the costs which have been incurred by the 


applicant in this Court, The learned 
Counsel for the applicant has filed a certiə 
ficate for Rs. 50 and there are some mis 
cellaneous expenses. We therefore order 
that each of the opposite parties will pay 
to the applicant Rs. 10 within two weeks. 


D. Order accordingly. 


ALLAHABAD HIGH COURT 
Civil Revision No. 91 of 1938 
January 2, 1940 
BENNET AND VERMA, Jd. 
Firm NARAIN DAS BALKISHAN DAS— 
APPLICANT 


versus 
MUNSHI MUNIRUDDIN— 
RESPONDENT 

U. P. Encumbered Estates Act (XXV of 1934), 
ss. 9 (5), 13, 7 (1) (b)—S. 9 (5), if contemplates cages 
where liability of debtors is joint as well as several— 
Three persons undertaking to pay debt Jointly and 
severally —T wo of them, initiating proceedings under 
3.4—Creditor not presenting written statement of his 
claim under s. 9 (1) — Effect of—Hisclaim against 
third non-applicant debtor, if put cn end to—S,7 (1) 
(b), if prohibits claim against person who is not land- 
lord where debt is incurred by such person jointly 
with another who ts landlord. 

Section 9 (5)of the U P. Encumbered Estates Act, 
contemplates only those cases in which the liability of 
the debtors is joint and not those cases in which it is 
joint as wellas several. Consequently where tho 
liability of two debtors is oot merely joint, but also 
joint-and several, and one of them happens to be a 
landlord who makes an application under s. 4, 
Encumbered Estates Act, itis not open to the other 
to raise the objection that a suit cannot be instituted 
against him. 180 Ind. Cas 114 (1), relied on. 

Where ina proceeding under the Act initiated by 
an application under a. 4 by tle two of the threa 


+ 
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joint and several- executors of a promissory note in 
favour of a certain creditor, the creditor does not 
within time prescribed, present to the special Judge 
a written statement of his claim under s. 9 (1) and 
(3), the only effect of it can be that any claim which 
the creditor might have had against the applicants 
would be deemed to have beenduly discharged. It 
cannot put an end to the claim which the creditor 
might have against third non-applicant debtor. 
173 Ind. Oas. 157 19), distinguished. 

When s. 7 (1) (b) says that no suit shall be instituted, 
it means that no suit shall be instituted against the 
landlord; and not that. no suit shall be instituted 
against any other person. Hence the section does not 
prohibit the institution of a suit against a person 
whois not a ‘landlord’ and has not made an ap- 
plication under s. 4 of the Acteven if the debt in 
respect of which the suit is brought had been in- 
curred by such person jointly with another person 


- who is & landlord and has made an application under 


a. 4. 
O. R. against an order of the Judge, 
Small Cause Court, Benares, dated Feb» 


ruary 16, 193%, 


Mr. K. N. Malaviya, for the Applicant. 
Mr. Mansur Alam, for the Respondent. 


Verma J.—This is an application for 
revision by the plaintiff, in a suit filed in 
the Court of Smal] Causes at Benares, 
against the decree of the Court dismissing 
the suit. Three perscns, Nasiruddin, Muni: 
ruddin and Khabiruddin, executed a pro- 
missory note in favour of the plaintiff 
firm on August 12, 1934, agreeing jointly 
as well as ‘severally to pay to the plaintiff 
on demand a certain sum of money at 
a certain rate of interest. Sometime in 
1936, Nasiruddin and Khabiruddin made 
an applicaticn unders.4, U. P. Encume 
bered Estates Act ( X XV of 1934), and the 
Collector passed an order unders. 6 of 
the Act cn November 6, 1936, On August 
12, 1937, the suit out of which the appli- 
was filed 
against all the three executants of the 
prcmissory ‘note, namely Nasiruddin, Muji- 
ruddin and Khabiraddin. The fact that 
Nasiruddin and Khabiruddin had made 
an application under 8. 4 of the Act and 
that the Oollector had passed an order 
under e. 6 having been disclosed in Court, 
the plaintiff made an application on 
December 28, 1937, stating that he wanted 
to proceed against Muniruddin alone and 
praying that Nasiruddin and Khabiruddin 
be exempted from the suit. The Court, in 
accordance.with the request of the plaintiff, 
dismissei Nasiruddin and Khabiruddin 
from the suit, and directed that the suit was 
to proceed against the only defendant left 
on the record, namely Muniruddin, and a 
date was fixed for final decision, When 
the case came on for hearing an objection 
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was taken on behalf of Muniruddin that the 
suit was not maintainable against: him ‘also,. 
although he had not made any apolication,. 
under the Encumbered Estates Act. : The. 
learned Judge has accepted -this conten-- 
tion and has dismissed the suit. The: 
learned Counsel appearing for the plaintiff: - 
firm has read tous the promissory note., 
in suit and has relied on the fact that im 
that document the liability undertaken- by 
the three executants was not only a joint, . 
liability but was also, in sə many words, 
a: several one. His argument is that s;9:.. 
(5) of the Act does not apply to such a: 
case. He further contends that the reli-.. 
ance placed by the Court below on the: 
language of s.13 of the Act is not correct. : 
He urges thatthe relevant words of s. 13.. 
are : eo AE 
“Every claim decreed or undecreed against & ` 


landlord .... shall,unless made within the time and 
in the mannsr required by this Act, be deemed for 


. al} purposes and onall occasions to have been duly : 


discharged.” i a a 
The point raised is that it isthe claim, 
against the landlord that is to be deemed: 
to have been duly discharged, and not the 
claim against other persons. Having 
heard learned Counsel on both sides, we 
haye ċome to the conclusion that the con- 
tentions of the plaintiff-applicant are well 
founded. It seems to us that s. 9 (5) of 
the Act contemplates only those cases in. 
which the liability of the debtors is joint 
and no: those cases in which it is joint 
as well as several. Reference has been: 
made to the case in Swadeshi Bima Co., 
Ltd., Agra v. Shiv Narain (1), [t has been | 
held in that case that oe 1 
“any person whois not a lendlord but . who incurs - 
a liability jointly and severally with a landlord. 
who makes an application unders, 4, Encumbered 
Estates Act, cannot plead that no suit’ can- bè” 
instituted against him in respect of that liability. < 
It is only in those cases where his liability with. 
the landlord is only joint and not- several that it - 
may be opea to him tocontend that no suit canbe `’ 
instituted at all." le ost 
We agree with the decision that in a: 
case where the liability of two debtors is... 
not merely joint, but also joint and‘ several; 
and one of them happens to be a landlord 
who makes an application unders. 4, . 
Encumbered Estates Act, itis not open to: 
the other to raise the objection that a suit ` 
cannot be inetituted against him. The 
object of the U. P. Encumbered Estates Act 
is “to provide for the relief of encumbered .~ 
estates,” Itis not intended to afford any 
relief to those who donot come within the’. 
(1) (1938) AL J 1153; 180 Ind, Oas. 114; AI R 1939. 
ATA 75; I L R (1939) All, 115; (1938) R D 876, 1L RA 
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four corners of the Act. The effect of the 
executants of the promissory note having 
undertaken a liability which was several 
is that it is open tothe creditor to treat 
the :promissory note as having been exe- 
cuted by any one of them singly. We 
see no ‘reason therefore for accepting the 
contention put forward on behalf of the 
defendant Muniruddin that the creditor 
Ne not entitled toinstitute the suit against 

im.: 

The reasoning of the Court below based 
ons. 13 ofthe Act arises out of the fact 
that: in the proceedings under the Act ine 
itiated by the application of Nasiruddin 
and Khabiruddin under s. 4, the plaintiff 
firm-did: not, within the time prescribed, 
present to the Special Judge a written 
statement of its claim unders, 9 (1) and 
(3) of the Act. In our opinion the effect of 
this can only be that anv claim which the 
plaintiff might have had against Nasirude 
din and Khabiruddin shall be deemed to 
have been duly discharged..: It cannot put 
anendto the claim -which the plaintiff 
may ` have against Muniruddin alone, 
Learned Counsel appearing forthe defene 
dant .respondent has cited the case in 
Babu Ram v. Manohar Lal (2). That 
however was a case in which there was 
“a joint decree and therefore a 
judgment debt,” as has been clearly 
pointed out in the judgment. The case is 
therefore notapplicable tothe facts of tbe 
present case. 
that the language of s. 7 (1) (b) is very 
wide and that it must be held that it 
prohibits the institution of a suit against 
a person whois not a ‘landlord’ and has 
not made an application under s. 4 of the 
Act if the debt in respect of which the 
suit is brought had been incurred by such 
person jointly with another person who is 
a landlord and has made an application 
under s. 4. In our opinion this argument. 
is not well founded. The: material portion 
ofthe - sub-clause -relied on reads thus: 
“No: fresh suit ... shall ... be instituted... 
in respect of:any. debts incurred before the 
passing of the said order’, It seems to us 
that when the section says that no suit 
shall be instituted, it means that no suit 
shall beinstituted against the landlord, 
and not that no suit shall be instituted 
against any other person. | 

Our conclusion therefore is 
decision ‘of the Court 


(2) (1937) A L J 886; 173 Ind. Oas. 157; A-I R 1938 
All 6; I'L R (1938) All. 22; 10 R A 466; 1938 R 
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It has further been argued . 


below is incorrect. - 


Ait 


Accordingly we allow this application in 
revision, set aside the decree of the Court 
below and remand the- case to that Court 
with the direction that it shall admit it to its 
original number and will proceed to hear 
and decide it according to law, The plain- 
tiff frm, applicant before us, is entitled 
toits costs in this Court. The costs in the 
Court below will abide the avent. 

D. Case remanded. 


PATNA HIGH COURT 
Appeal from Original Decree No, 173 
of 1936 
(After remand) 
- March 28, 1940 
Harriss, C. J. AND MANOHAR LALL, J. 
BYOMKESH MUKHARJI—DEFENDANT— 
APPELLANT 
; versus 
MADHABJI MEPA MARU—Puaintise 
AND ANIL KUSUNDA COLLIERY, Lro. 


AND OTHERS—DEFSNDANTS—RESPONDENTS 

Limitation —Point of, not taken in Court below— 
If.can be allowed for first time in appeal before 
High Court—Royalty for mining—Time for payment 
not stipulated— Proper time for payment — Contract 
Act (IX of 1872), a. 46. 

ere the point of limitation is taken for the firat 
time in the High Oourt that the plaintiff's claim was 
out of time, though the point had not been pleaded 
or taken in the Court below the High OCourtis bound 
to take notice of it. 

Where money has to be paid undera contract and 
the contract does not specify when such money is 
payable, then the money must be paid within a 
reasonable time. Wherethe contract states that 
royalty at a known rate is to be payable in the 
absence of any direction as to when it is payable the 
Court is bound to hold that it became payable within 
a reasonable time of the coal being abstracted. It 
is difficultto treat royalty on thesame footing as 
rent and it cannot be regarded as due at theend of 
some given period because the amount cannot be 
possibly ascertained until the raisings of coal have 
been weighed and checked etc. Mining leases 
usually provide for the mode and the time of pay- 
ment of royalty ; but where there are no such pro- 
visions in’ the agreement governing the parties the 
contract must be construed asa contract to pay 
royalty within a reasonable time of the coal being 
raised. 

Having regard to the nature of the debt and the 
amount, held that a reasonable time to pay thia 
royalty would bethres months or so. H 


A from a decision of the Subordinate 
Judge, Dhanbad, dated March 2g, 1936, 

Messrs. B. N. Mitter and Ram Swarup 
Sinha, for the Appellant. “8 


Sir M. N. Mukerji, Messrs. P, R. Das, 
Nitai Chandra Ghose, R. S, Chatterji, 
N. N. Ray and Sudhir Ch. Ghosh, for the 
Respondents, 
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Harries, C. J.—This appeal was heard 
by this Betnch on January 10,1939. The 
claim in the suitout of which the appeal 
arcse wag one for royalty and was brought 
against a number of persons. The lower 
Court had passed a decree against defen- 
dant No. 3 for Rs. 9,416-14-3 and against 
certain other defendants for a larger sum. 
Defendant No. 3 appealed to this Court 
though the other defendants did not. 


For the reasons given in the 
judgment of this Court dated January 
10, 1939, we were satisfied that the 


defendant had worked certain minerals 
belonging to the plaintiff and bad agreed 
with the plaintiff to pay royalty in respect 
of the minerals worked, and we were 
satisfied that if the claim was within 
time the defendant was liable ‘to the ex- 
tent of: Rs, 9,416-14-3 as found by the Oourt 
below. l 
No point had been made in the written 
statement or in evidence or argument in 
the Court below on the question of:limita- 
tion. The point was taken for the. first 
time in this Court that the- plaintiff's 
claim -was out of time, We held that 
though the point had not been pleaded 
or ‘taken ‘in the Oourt below we were 
bound to.take notice of it. There were 
no materials before this Court upon which 
this question of limitation could be decided, 
and ‘we, therefore, framed an -issue and 


asked the lower Court t> record its findings’ 


upon that issue. ‘he issue was “Ts ‘the 
claim against defendant No. 3 ‘baried. by 
time?” > . < 


: The parties, though given permission to 
adduce further evidence, did not do. 86, 
and the Court below upon the materials 


on the record, has come to the conclusion 


that the plainiiffs suit was within time and 
has returned a finding accordingly. | 

“The claim was in respect of royalty 
due for the period March 1930 to January 
“4931. It is to be observed that a sum 
of Rs. 900 had during that period been 
paid on account cf that royalty. This 
Court had held that the royalty was, pay- 
“able not under any lease, as there was no 
lease between the plaintiff and defendant 
No. 3. This Court had held that royalty 
was payable under a. special agreement 
evidenced in the threé lettes which are 
referred to in detail in the earlier judg- 
ment, Txose letters, in my view, show 
that defendant No. 3 had agreed’ to pay 
royalty at’ the rate fixed in an. earlier 


lease of these minerals which was not. 


pinding upon defendant No.3. The agree- 
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ment be:ween plainiff and defendant No. 3 . 
vas, however, entirely silent as to how and 
when the royalty was to be paid. 
_ Where no time is stated for the perform 
ance of a contract a .reasonable time must 
be- allowed for its performance (see s. 46, 
Indian Oontract Act). Where money has to 
be paid under a contract and the contract 
does not specify when such money is paye 
able, then the money must be paid within 
a reasonable time. This eccntract states 
that royalty at a known rate is to be 
payable and in the absence of any direc- 


. tion’ as to when it is payable the Court 


is bound to hold that it became payable 
within a reasonable time of the coal being 
abstracted. It has been urged that the 
Court should treat royalty on the same 
footing as rent and that it shculd be 
regarded as due at the end of some given 
period. It is difficult to treat royalty on 
the same footing as rent because the 
amount cannot be possibly ascertained 
until the raisings of coal have been weigh . 
ed and checked etc. Mining leases 
usually provide for the mode and the time 
of payment of royalty; but there are no 
such provisions in the agreement. governing 
the parties in this case. In my judgment 
the contract entered into by the defendant 
in this case must be construed as a cone 
tract to pay royalty within a reasonable 
time of the coal being raised. The defen- 
dant No. 3 did pay from time to time 
and left the property on January 31, 1931. 
At that time a large sum was due in respect 


. of coal raised. Having regard to the nature 


of the debt and the amount, I am of 
Opinion that a reasonable time to pay this 
royalty would be three months or so In 
any event l hold that there was no breach 
of this contract until the beginning of May 
1931 at the very earliest. That being so; 
the plaintiff was entitled to three years 
from May 1, 1931, and he actually brought 
his suit within that time, namely on April 
10, 1934. In my judgment the suit was 
bia limitation and accordingly that point 
ails. 

All other questions were dealt with in 
the earlier judgmentand the result is that 
the appeal fails, I would accordingly 
dismiss it with costs. : 

The plaintifi-respondent gave notice to 
the Central Bank of India, respondent 
No. 4, that in the event of this appeal 
succeeding the plaintiff would claim as 
against this respondent.. This special notice 
has caused this respondent to appear ‘in: 
Court, and in my view the plaintiff must 
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pay the ccsts of respondent No, 4 for their 
appearance in Oourt to-day, The plaintiff- 
respondent is entitled to his costs in this 
Court as against the defendanteappellant. 
The pro forma respondents cther than 
respondent No, 4 are not entitled to any costs 
in this appeal. 


Manohar Lall, J.—I agree, 
D. Appeal dismissed. 


NAGPUR HIGH COURT 
Oriminal Revision Application No. 404 of 
1939 
February 20, 1910 

GRUER, J. . 
BHAN WARSINGH—Acovsgp— 
APPLIOANT 


VETSUS 


SUKHRAMBINGH—NON-APPLIOANT 

Criminal trial—Adjournment—Charge framed— 
Gwing of long adjournment is not  incumbent— 
Court not obliged to pay attention to telegram . by 
Counael for adjournment—Criminal Procedure Code 
(Act V of 1898), 88. 342, 231—Examination of ac- 
cused after framing charge—Procedure, 
trreguiar—Penal Code (Act XLV of 1860), a. 500— 
To saya man is outcast when he has not been 
outcasted, is to defame him—Delay in bringing 
complaint, whether ground for acquittal—Defama- 
tion. 

It is by no means incumbent on the Court to 
give-a longer adjournment after charge is framed 
against the accused. A Court is not obliged to pay 
any attention to telegrams sent to it by the Counsel 
of the accused for adjournment. 8 Ind. Cas. 252 
(1), relied on. 

The examination of the accused ‘before framing 
charge is not compulsory. What a, 342, Oriminal 
P. O., says is that the accused shall be questioned 
after the ‘witnesses for the prosecution Have been 
examined and before he is calledon for his de- 
fence. Moreover s, 254 itself makes it allowable to 
frame the charge before examining the accused as 
well as before recording all the evidence. There 
is; therefore, no irregularity in the procedure where 
the accused is examined after charge is framed. 

To say a man is an outcast when he has not been 
outcasted is to defame him. Such conduct js to be 
distinguished from the permissible course of bring- 
ing up an allegation before a caste panchayat for 
a decision whether the person complained against 
should be outcasted or not. It is also permissible to 
refuse personally to have anything to do socially 
with a caste fellow of whose conduct one disap- 
provee, but it is a different matter to dub him an 
outcast and induce other persons to boycott him 
before there has been a decision of the caste 
in which the person accused has been given a fair 
hearing, 139 Ind. Cas. 401 (2), The Queen v. 
Sankara (3) and 3 Ind. Oas. 955 (4), referred to, 

; The delay in bringing the complaint is not by 
itself a ground for acquitting the accused. 
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Or. R. App, of the order of the Court 
of the: Additional Sessions Judge, Bilas- 
pur, dated August 5, 1939. 

Mr, V.-V. Kelker, for the Applicant. 

Mr, R. K. Rao, for the Non-Applicant. 

Order.—The applicant Bhanwarsingh 
has been convicted of defamation and 
sentenced to a fine of Rs. 40, The case 
was tried while the Magistrate was on 
tour,and the grounds of revision attack 
his procedure in allowing only-one day's 
adjournment after charge was framed, 
with the result that the defence Counsel 
did not appear inthe case. It was by no 
means incumbent onthe Oourt to give a 
longer adjournment, The case was a 

retty one, and the tour programme had 
ae announced beforehand, Complain- 
ant’s Pleader was present: so there was 
nothing to prevent accused’s Pleader from 
similarly being present. The latter sent 
a telegram asking for adjournment but it 
was not despatched until after Court hours 
on the 26th and it did not arrive until 
after proceedings were over on the 27th, 
A Ccurt is not obliged to pay any attention 
to -such telegrams; see In re Kolhatkar (|). 
It is alsonot the case that the accused 
could not have cross-examined more if he 
wanted to. He had already cross-examined 
Hira Singh atd Hira (P. Ws. Nos, 2 and 
3) on the 26th. 

Another point of procedure is stressed 
although not mentioned in the grounas, 
viz., thatthe accused was examined after 
charge was framed and not before. Mo 
case has been cited to me which shows 
(hat this procedure, although unusual, is 
wrong, or, in other words, that the examis 
nation of the accused before framing 
charge is compulsory. What s. 342, Crimi- 
nal P. O. says is that the accused shall be 
questioned after the witnesses for the 
prosecution have been examined and before 
he is called on for his defence. That was 
done in the present case. The section 
also says that the Court may at any stage 
of the trial question the accused, whicho 
means that failure to do so before the 
other eXamination is no irregularity, Sec- 
tion 204, Oriminal P. O. deals with the 
framing of a charge and says that it may 
be framed when such evidence (i.°c., evie 
dence for the prosecution) and examinae 
tion (2, €» examination of the accused) 
have. been taken apd made, or at any 
previous stage of the case. ‘One previous 
Stage of the case is when the evidence bas 


ao: NL R 129, (132); 3 Ind, Cas, 282; 11 Or. L 
615. 


414 
been completed and the examination has 
not been made. The section, therefore, 
itself makes it allowable to frame the 
charge before examining the accused as 
well as before recording all the evidence, 
I therefore find no irregularity in the proe 
cedure, and even if there were, the accused 
‘has not been prejudiced. 

. On the merits it is urged that the facts 
proved do not constitute defamation in law. 
What is found is that in Shrawan 1937 the 
accused said that his half-brother Sukh- 
ramsingh, the complainant, had disinterred 
the body of one Itwar and: was an outcast 
and that the barber and the dhobi should 
be stopped from working for him, The 
accused .isthe protected thekadar of the 
village, and the resultofhis words was 
that from that very day the barber and the 
dhobi ceased serving him and he was 
considered an outcast. In the following 
Aghan-a panchayat of four villagers was 
called, and on the recommendation .of 
Bhanwar they decided.to treat the com- 
plainant as an outcast. It is admitted 
that he is out of caste although one wite 
ness does say that -he has never heard 
of a man being outcasted for the unear- 
thing ofa dead body on the orders of a 
Govt, officer, | . MABEN | f 

There is good authority. for holding that 
“to saya man is an outcast when he has 
not been outcasted is to ' defame him. Such 
conduct is to be distinguished from the 
permissible course of. bringing up an 
‘allegation before a caste panchayat for a 
decision whether the person complained 
against should be outcasted or not. It is 
also permissible to refuse personally to 
have anything to do socially with a caste 
fellow of whose conduct one disapproves, 
but it is a different matter to dub him 
an outcast and.induce other persons to 
boycott him before there has been a 
decision of the caste in which the person 
accused has been given a fair hearing. I 
need only refer to cases like Babulal v. 
eFundilal (2), The Queen v. Sankara (3) and 
Cooppoosami. Chetty v. Duraisame Chetty 
(4). In the. present case the accused has 
not pleaded justification under any of the 
exceptions but has denied the libel alto- 
gether.. It is proved that he did act as 
alleged. The outcasting due to his atti- 
tude has continued, and he has never 
(2 06; 139 Ind, Oas. 401; A I R 1932 
KO Oy; (1939), Or Cas. 519; Ind. Rul. (1932) Nag. 
maari ne 
5] 33 M 67; 3 Ind. Oas. 955; 6ML T 290;19 M 
LJ 74. 7 an 
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withdrawn hie insinuations. The delay.in 
bringing the complaint has been .. con= 
sidered. It by itself was no ground for 
acquitling the accused. It, seems ~ clear 
that he was actuated by malice.-As he 
himself was outcasted because he had been 
to jail, he was jealous cf his step-brother 
whom he disliked and adopted this method 
of getting him outcasted also. ae 
There. is no good ground for revision. 
The -application is dismissed. 4 
S. Application dismissed: 


of 





an 
ioa 


ALLAHABAD HIGH COURT °*: 

Civil Revision Applications Nos. 66 and 

336 of 1938 en ae es 

December 19, 1939 

BENNET AND VeRMa; JJ. -* >, 

RAJA SINGH— PLAINTIFF—APPLICANG 

versus a ae 
MANNA SINGH AND OTABRS— DEFEN DANT3 

—Opposita PARTY | 
Civil Procedure Code (Act V of 1903), O. XVII, 
r. 3, O. IX, r. 13—Neither defendant nor hia 
Counsel appearing on date of hearing—Plaintiff’s 
witnesses examined and suit decreed—O, XVII, 7.3 
held did not apply—Application under O. IX,.r.13 
held maintainable. 


On the date fixed for . final hearing the. plaih- 


tiff ‘appeared but neither the defendants nor 
their Counsel, appeared and the Oourt proceeded to 


examine the witnesses produced by the plaintiff and 
decreed the suit. The defendants made applications - 


4 


under O. 1X, r. 18, .to set aside the decree: . 


Held, that the Oourt could” not be said to have 


granted time to the defendants for any of the pur- 


poses mentioned in O. XVII, r. 3, Civil P. O., and 
it could not consequently be said that.the defend- 
ants had failed to take any stepfor which time had 
been allowed. Order XVII, r. 3, therefore, : could 
never come into play. The mere fact that. the 
Court remarked when decreeing the suit in the ab- 
sence of the defendants that ıt was acting -under 
, T. 3 could: not make O, XVII,r.3 ap- 
plicable. . Application under O., IX, r. 13-was; there- 
fore, competent, 183 Ind. Oas. 703 (1) and 186 Ind. 
Cas. 102 (2), distinguished. — rg 


0O. R. App, against an order of the 


Oivil Judge, Oawnpore, dated January 22, 


193%. a 
Mr. Sri Narain Sahai, for the Applicant. 
Mr. Binod Behari Lal, for the Opposite 


Party. ; Har 


_ Verma, J,—These are two applications 
for revision filed by the plaintiff.. The 


‘essential facts are these. The suit, ‘which 
‘had been instituted in March 1936, came 
up before the Court below on December 1, 


1938, .On -that date an application was 


made on behalf of defendants Nos, 4. and 


9 praying for adjournment. ou, the ground 
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“that defendant Misri Singh was ill with 
‘Smallpox. The adjournment was granted 
subject to the payment of Rs. 90 as costs 
of the plaintiff and February 25, 1937 was 
fixed for final hearing. The sum of Rs, 90 
was paid. When the case came up on 
February 25, 1937 a joint application . was 


made on behalf of the plaintiff and Misri 


‘Singh, defendant, stating that negotiations 
‘for a compromise between the parties 
pe proceeding and asking for another 
ate. 
the filing of the deed of compromise. On 
March 19, 1937, both the parties appeared 
before the Court and stated that the nego- 
taticns for a compromise had fallen through 
and requested the Oourt to fix a date for tke 
final hearing of the suit. The Court accorde 
ingly fixed July 8 and 9, 1937 for final 
hearing, On July 8, 1937 there was no 
‘presiding officer in the Court because the 
‘officer who had so far held charge had 
been transferred and the new officer had 
not. yet arrived. The matter accordingly 
remained pending. When the new presid- 
‘ing officer had arrived the case was ‘put 
up before him on July 15, 1937 and he 
-Ordered that August 18 and 19, 1937 be 
fixed for final hearing and this order was 
communicated to the parties. On August 18, 
1937 the plaintiff appeared but neither tLe 
defendants nor their Counsel appeared, The 
Oourt proceeded tc examine such witnesses 
“as the plaintiff produced and decreed the 
Buite Subsequently two applications for 
the setting aside of the decree, on the 
footing that it was au ex parte decree as 
“Contemplated in O.IX, r. 13 of the Ocde, 
were made by two defendants within the 
-time allowed by him. These applications 
-have been granted by the Court below and 
the decree has been get aside subject to 
the’ payment by the defendants of the sum 
of Rs. 32 as costs to the plaintiff. The two 
applications for revision have been filed by 
‘the, plaintiff against the order granting 
these applications, 

_ The contention raised by the learned 
Counsel for the plaintiff-applicant is tbat 
the’ suit-had been decreed in accordance 
with the provisions of O, XVII, r 3 of 
the Code, that therefore there was no ex 
parte decree and 
O. 1X, r. 13 lay, and that consequently the 
order passed by the Ovurt below is without 
jurisdiction. lt is pointed out by learned 
Counsel that the Court when decreeing the 
guilt on August 18, 1937 remarked in its 
judgment that the suit was being decided 
under O, XVII, r. 3, Civil P. O. 
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The Oourt fixed March 19, 1937 for. 


no application under 


The Court bee 
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low has, however,rightly pointed out that there 
never was any occasion for the application 
of the provisions cf O. XVII, r. 3 when 
hearing on 
August 18, 1937. Order XVII, r. 3 rung 
thus; 

“Where any party to a suit to whom time hng 
been granted fails, without reaeonable excuse, to 
produce his evidence, or to cause the attendances 
of his witnesses, or to comply with any previous 
order, or to perform any other act necessary to the 
further prosecution of the suit, for which time has 
been allawed the Court may, whether such party 
is present or not, proceed to decide the suit on the 
merits" i | 

It is thus necessary that time should 

have been granted to a party. 
“to produce his evidence or to cause the attendance 
‘of his witnesses, or to comply with any previous 
order, or to perform any other act necessary to the 
further prosecution of the suit," 


and that party should have failed without 
reasonable excuse to take the step for 
which time had been allowed, It seems to 
us clear from the facts stated above that 
the Court had not granted time to the 
defendants for any of the purposes mention- 
ed in this Rule, and it cannot therefore be 
said that the defendants had failed to Lake 
any step for which time had been allowed. 
Order XVII, r. 3:therefore never came 
into play. The mere ‘fact tbat the Court 
remarked on August 18, 1937, when decree- 
ing the suitinthe absence of the defend- 
ants, that it was acting under O. XVII, r. 3 
cannot make O. XVII, r. 3’ applicable. 
That the Court was labouring under a mise 
appr-tension is clear from its remarks in 
its judgment dated August 18, 1937, 

“Today the defendants absented though last time 


they took time to file a compromise. The suit is 
therefore decided. today under O. XVII, r. 3, Civil 
P.O” i 


The defendants had not, on the date 
immediately preceding August 18, 1937, 
taken time for filing a compromise, or for 
the matter of that for anything else. Learne 
ed Counsel has referred to the case in 
Narain Das v. Madan Mohan (1). There 
the parties had applied jointly praying 
that a date, other than the one already° 
fixed,.be fixed to’ enable the parties to 
have sufficient time to summon and pro- 
duce witnesses. The Oourt had acceded 
to that request. On the date thus fixed 
the plaintiff failed to appear, and the 
Oourt proceeded under O. XVII, r. 3. 
The point that was raised in that case 
was that inasmuch as the application 
for altering the date of hearing had been 
filed by both the parties and as time had 

(1) 1939 A L J 371; 183Ind. Oas. 703; A IR 1939 
All. 524; 12 R A 161 (2). 
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been granted to both of them, T. 3 was not 
applicable. This contention was not accept- 
ed. The case is not applicable to the facts of 
the present case. ‘Learned Oounsel has 
also referred to Sheo Pujan Kalwar v. 
Bishnath Kalwar (2). The facts of. that 
case were these: The date fixed for final 
hearing was May 12, 1933. On that -date 
the defendant appeared and applied for 
an adjournment in ordet to file a written 
statement, and his application was allowed 
on ‘condition that- Rs. 2 were paid - as 
compensation. ine 
July 12, 1938, but on that date the defend- 
ant did not appear and the sum of Rs. 2 
was not paid: The Court thereupon 
decreed the suit ex parte against the 
defendant. An application for setting aside 
the ex parte decree was made and was 
granted. ‘Thereupon 2 revision was filed 
in this Court and it was contended that 
although the Court had described its decree 
at being an ex parte decree, yet on the facts 


the Court must be taken to have proceed: 


ed under O. XVII, r. 3 of the Code and that 
therefore no application under O. IX, 
r..13 lay. This contention was upheld. 
It is clear from the facts stated above that 
it was a case to which O. XVII, r. 3 applied 
in terms. Itis noteworthy that the mere 
fact that the Court, when decreeing the suit, 
had remarked that it was proceeding ex parte 
and was passing an ex parte decree 
was not held to be a bar to “the 
contention of the plaintiff that on, the facts 
the true position was that the case had 
been heard and decided under the provisions 
of O. XVIIL r. 3. The case before us lsa 
converse case,: We. hold that the Court 
below was perfectly right in coming-to the 
conclusion that on the facts the case was 
not heard and decided on August 18, 
1937 in accordance with the provisions: of 
©, XVII, r. 3- and that an application 
under-O. EX, r, 13. lay- These applications 
for revision therefore fail and are dismissed 
with costs. - aa 
e D. PE Applications dismissed. 


“ (9) 1939 A LJ.627; 186 Ind. Cas, 102; A IR 1939 
Ali. 642; 12 R A 377. 
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MADRAS HIGH CO 
Appeal No. 163 of 1. 
August 4, 1939 
WADSWORTH, J. 
K. A. MAHAMMAD SHER. 
—APPELLANT | 
" versus - -' 
. HUSSAIN GHOUSE—Rz 
Contract Act (IX of 1872), 8. 133 
surety bond for appearance of defi 
trying small cause suit—Plaint ret 
sented on original side—Surety h 
Wordsand Phrases—Word ‘‘numbe 
reference to litigation, meaning of. 
It cannot be taken asin the cont 
surety when he guarantees the a 
defendant in a particular case that t 
cover the appearance of the defer 
case in a different Court though on | 
action, Hence whére a party guara 
appearancein a Small Cause Oourt 
returned by that Court on the grot 
jurisdiction, for presentation to the 
guarantee, cannot be taken to cov 
original suit into which the Small - 
transmitted. On principle of s. |. 
this change discharges the surety. 
The word ‘number’ ia Tamil wi 
litigation does not mean anything . 
and hasno reference to precise nul 
case. 


A. against. appellate orde 
trict Court, South Arcot, di 
A936. 


Mr. K. S. Rajagopala Iyeng 
pellant. 

Mr: Basheer Ahmed Sayye 
pondent, = 


Judgment —This appeal r 
tion how a surety bond gi 
party for the appearance of | 
js affected by. the return. of 
presentation in another Cour 
diction, The appellant filed 
suit and applied for the arres 
dant before judgment, The r 
a bond in order to secure the 
defendant. The essential ter 
are that the respondent v 


` the defendant will appear al 


till the case is finished, tha 
decree in this Gase against 
the respondent’ undertakes tl 
dant will appear whenever 
the decree. is settled, that 
appear the respondent wi 
under the orders of the Cou: 
he fails to produce him, he 
for any decree which may bi 
the Courts below. have a; 
special significance is to be 

use of the word ““,.. . ” 
bond and that it docs. not 
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more than “case” and has no reference: to 
the precise number given to the case. That 
View of the local use of, the word ‘number’ 
In Tamil: with, reference toa litigation is 
undoubtedly correct.. The Court.trying the 
small cause suit held that it had no juris- 
diction and returned the plaint for presen- 
tation as an original: suit. The plaint was 
accordingly represented on. the original 
side of the same Court. and- the.-trial. pro- 
ceeded without any fresh bond being. taken 
fromthe surety. ‘Lhe only question is whe» 
ther this bond given by the respondent to 
guarantee the appearance of the defendant 
in,thé case can be taken to cover.the subse». 
quent original suit into which the small 
cause suit became transmuted. 
 There-is no direct authority.. Cases have 
been quoted in which.it has been. held that 
when a suit is dismissed and restored to 
file. by the Oourt which, dismissed’ it or 
when a.suit is dismissed and restored by 
thé.Appellate Court, the bond. ofa surety 
for the satisfaction of ‘the:.decree enures to 
the benefit of-the pldintiff= in.. the restored 
suit; Thavuala Veeraswamt v..Pulin Ram- 
anna (1), Irangauda v. Irbasappa.(z). In 
both these cases.it is apparent thatthe res- 
tored suit is a continuaticn of the; original 
procéedings and that when a.party gives. a 
.bond fér the performance of any obligation 
which may result from a; pending suit, he 
will normally be taken to contemplate, the 
possibility.of that suit- undérgoing various 
vicissitudes in the Court in. which it has 
been filed and the Court to which.an appeal 
lies. The:position, is, to, my mind, quite 
différent ,;when a third. party, gives-a bond 
guaranteeilig the appearance of a défendant 
in,a particular action and in proceedings in 
execution of the decree-in that action. and 
the action is terminated by a finding that 
the Court has no jurisdiction with a direc- 
tion to-the plaintiff to seek his rémedy, in 
: another, Court having. jurisdiction. The 
return. of; the. plàint, terminatas; the litiga- 
tion and the représentation of the plaint 
in a different Court in effect starts. a. fresh 
litigation on the sare caus of" action; It 
cannot be taken asin the contemplation of 
the surety when he guarantees the ap- 
pearance of the defendant in a particular 
case that the bond will also cover the 
appearance of the defendant in another 
case in a different Court though on the 
same Cause of action, and I do not think it 
(1)68 MLJ 444; 157 Ind. Oas. 528; AI R 1935 Mad. 
365; 58 M 721;41 L W 479; (1935)M W N 205;8 RM 
151 (FB). 
* (2) A I R1927 Bom. 84; 99 Ind. Oas. 820; 51 B 31; 
28 Bom. L R 1916. l 
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makes any difference that the. plaint-is res 
presented on the original side of the, same 


‘Court in which it was first of all filed as a 


small cause. There has been a change in 
the. proceedings in which the defendant is 
required to appear. The change in the pre» 
sent case is a change from the more or less 
summary proceedings of a small cause into 
an. action under the ordinary: procedure 
with all the elaborations which that proces 
dure entails. On the: principle of s. 133, 


` Contract Act, this change, to my mind, 


discharges the surety. In this.view,..I[ dis- 
miss the appeal with costs. 


N.-D.. Appeal dismissed. 


PATNA HIGH COURT 
Appeal from Appellate Decree No. 192 
of 1939 
April 29, 1940. 

AGaR WALA- AND ROWLAND, JJ. 

LAL MOHAN PRASAD—PLAINTIFER— 

APPELLANT’ 
VETSUS 
GOVIND SAHU -AND OTHERS— 
4 DEFENDANTS— RESPONDENTS 

Transfer of Property Act (IV of 1882), as. 41, 
115, 92,.91—Katoppel, under-s. 41—Must be set up in 
writien statement—There must be representation for 
estoppel under ,s. 115—Right of subrogation if can 
be extended to creditor advancing money which 
mortgagor, has been enabled to redeem: - 

Where no case of estoppel under s. 41, T. P. Act, 
has, been set up in written statement, it cannot be 
allowed at the time of hearing. 

There must- be evidence of: representation to base 
a claim on estoppel under s. 115 of the-Evi. Act. 

The first clause of s. 92, T. P, Act confers the right 
of-subrogation- on'&ll' -persons other than- the mort- 
gagor to whom.the right to redeem is’ given by 
s. 9L. including;any co-mortgagor. The third clause 
doeg not detract from this right but enacts that it 
can be extended toa creditor who without taking 
an- interest inthe- property has advanced money 
with .which-the mortgagor has been enabled to 
redeem the mortgage. l 

A. from: a-decision: of the: Subordinate 
Judge of' Ranchi, dated: December 13, 


1938. 


| Messrs.. Mahabir Prasad : and Rajeshwar? 
Prasad, for the Appellant.. 


Messrs:iS: MeMullick:and Ne K. Prasad, 
II, for the;-Respondents; 

Rowland; J.—This isan appeal by the 
plaintif in a suit, undérr. 63 of O: XXI, 
ofthe Civil P? O. The plaintiff was a 
decree holder: who having obtained `a morte 
gage decree and,, put the . property, hypo- 
thecated to gala obtained a personal decree 
on February 12,1936, for the balance due on 
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his mortgage against defendants Nos. 13 
to ‘22, the heirs of his mortgagor Sheikh 
Tawakal. In execution he sought to attach 
‘one anna six pies share in village Kunde- 
lowa which had been the property of 
Shaikh Tawakal. Defendants Nos, 1 to 11 
‘preferred a claim case under O. KAT, 
r. 98 as tbis property had been transfer- 
red tothem in January 1935, by defend- 
ants Nos. 13 to 17, The claim suzeaeded: 
herce the suit in which the plaintiff con- 
‘tended firstthat the whole transfer was 
‘void as having been without considera- 
ticn, collusive and fraudulent; alternatively 
that defendants Nos. 13 to 17 had only 
21/40ths: share in the property transferred 
and could not be entitled in respect of 
the remaining 19/40ths which belonged to 
defendants Nos. 18 to 22, It was found by 
both Courts that defendants Nos.1 to 11 
acquired a valid title to 21/10ths of the 
Property, but that 19/40ths did not belong 
to the transferors, The first Court gave 
the plaintiff a decree to the- extent of 
18/40ths of the property declaring that this 
share was liable to attachment and sale. 
On appeal it was contended firstly that 
defendants:Nos, 18 tó 22 and the plaintiff 
as claiming under them were estopped 
on the principle of s, 41 of the T. P, Act 
from setting up their title; and secondly 
that in any case: defendants Nos.1 to 11 
-weré entitled to be subrogated to the rights 
of prior mortgagees whom they had redeemed 
‘by payment of mortgage money amounting 
to Ks, 3,600. The Subordinate’ Judge who 
heard the. appeal allowed the first conten- 
tion and rejected the second: 


In second appeal it is pointed out that 
no case of estoppel under s. 41 of the 
T. P. Act was set upin the written state- 
ment and thatthis case should not have 
been allowed to be put forward at the 
hearing. Mr. Mullick for the respondents 
contends that it was a case of estoppel 
falling within s. 115 of the Evi. Act and 
relies on the Privy Council decision in 
Mahomed Mozujfer Hossein v. Kishori 
Mohan Roy (1) for the contention that such 
“an estoppel could be applied if it arises 
even though not pleaded; but indeed there 
is no evidence of representation by defene 
dants Nos. 19 to 22 to defendants Nos. 1 
to 11 on which an estoppel under s. 115 of 
the Indian Evi. Act could be based. The 
first contention ofthe plaintiff must there- 
fore be allowed. He is entitled to put the 


a 22 O 909; 22 I A129; 5M L J101; 6 Sar, 583 
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19/40ths share to sale subject to what I 
have next to say, _ l 

The Subordinate Judge was in error'in 
holding that the benefit of subrogation 
could not be claimed by the defendants 
under s. 92 of the T. P. Act. The first 
clause of this section confers the right of 


Subrogation on all persons other than the 


mortgagor to whom the right to redeem 
is given bys. 9lincluding any co-mort- 
gagor. The third clause does not detract 
from this right but enacts that it can be 
extended to a creditor who without taking. 
an interest in the property has advanced 
money with which the mortgagor has been 
enabled to redeem ‘the mortgage.~ The 
application of this clause in my view may 
be illustrated thus. M has mortgaged 4 
property to E. M. borrows money on a plain 
handnote from C. Withit he pays off the 
mortgage money. C gets no right of. 
subrogation. Alternatively M borrows from 
C under a registered instrument contain . 
ing an agreement that C shall be subro- 
gated to the rights ofthe mortgagee, In 
this case C obtains the benefit of subroga- 
tion. The true ‘position of defendants 
Nos. l to 11 is clearly within the first clausé 
of s. 92. They are persons who have 
acquired the equity of redemption to “the 
extent of 21/40ths. This puts them in the 
position of co-mortgagors with the owners 
of the other 19/40ths ‘of the equity’of 
redemption. Having redeemed the entire 
mortgage they are entitled to the right of 
subrogation under s. 92or s. 95 and the 
19/40ths in their hands can only be attach- 
ed and sold subject to a redemption of 
their charge by payment of 19/40ths of the. 
morigage money. Ki 

The appeal must be allowed and the suit 
decreed ina modified form the plaintiff 
getting a declaration that he is entitled 
to bring tosale 19/40ths share of the pro-: 


perty subject “to the mortgage lien of.» 


defendants Nos. 1 to 11 as explained above, 
Parties to bear their own costs throughout. 


Agarwala, J.—I agree. 


D, ‘Appeal allowed, — 
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PESHAWAR JUDICIAL COMMIS: 
; SIONER'S COURT 
Criminal Revision No. 334 of 1939 
January 11, 1940 
| Mir Agmap, J. 
ABDUL GHAFUR ABDUL HAMID— 
- PETITIONER 
Versus 
EMPEROR— OPPosITE PARTY 
Criminal Procedure Code (Act V of 1898), sa. 256, 
257—Further cross-examination of prosecution witi- 
nesses and production of defence evidence cannot be 
ordered on same day—Proper procedure. 
-According to s. 256, Oriminal P. O., the accused 
cannot enter upon his defence until and unless all 
the prosecution evidence has been exhausted and 
e further cross-examination of the prosecution 
Witnesses is completed. The Court, therefore, acts 
illegally in ordering further cross-examination of 
the prosecution witnesses and the production of the 
efence evidence on the same day, It should fix a 


the prosecu- 
tion witnesses and when that is dona or waived it 
should give another date to the accused for the 
production of his defence witnesses. It ig con- 
sequently bound to gend forthe defence witnesses 
of the accused under s. 257, Oriminal P. O., and 
cannot strike out the defence of the accused merely 
because the accused had not asked the Court to 
summon his witnesses for the day on which the 
accused had to further cross-examine the prosecu- 
tion witnesses. 


Lala Beli Ram Malhotra, for the Peti- 
tioner. 

Sadar Raja Singh, The Advocate-General, 
for the Crown. 


Order.—Abdul Ghafur, Abdul Khaliq, 
Rustam and Abdul Hamid of Peshawar 
were sent up by the Police under gs, 307/34, 
I: P.O. Evidence for the prosecution was 
recorded by the City Magistrate, Peshawar. 
He discharged Abdul Hamid and framed 
charges against Abdul Ghafur, Abdul Khaliq 
and Rustam under ss. 326, 323 and and 323/ 
109, I. P. O., respectively. He fixed May 29, 
1939, for further cross-examination of the 
prosecution witnesses and the production of 
defence evidence. The City Magistrate could 
not do the case on that day and it was 
postponed to June 13, 1939, for the same 
purpose, Again, the Magistrate was busy 
on that day and the case was postponed to 
June 26. The order passed on June 26, is 
as follows : 


- “Accused present with Counsel. Further crogs- 
examination of prosecution witnesses abandoned. 
The accused who wished to produce their own 
defence witnesses and have not applied to have 
them summoned through Court have failed to do 
so. This default is due to neglience and is 
vaxatious and they are not entitled to any further 
adjournment. Defence struck out under s. 257, 
Criminal P, 0,” 
The Magistrate proceeded to convict 


Abdul Ghafur, Abdul Khaliq and Rustam. 
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He sentenced them to three years, three 
months and three months’ rigorous impri- 
sonment respectively. On their appeal to the 
Sessions Cour. Rustam was acquitted and 
the sentence of Abdul Khaliq was reduced 
to that already undergone by him. The 
conviction of Abdul Ghafur was maintained 
but his sentence Was reduced to two years 
rigorous imprisonment. Abdul Ghafur has 
Come up on revision to this Court. His 
Qounsel has taken the objection that under 
B. 256, Criminal P. O, the order dated 
June 26, 1939, was illegal and that he was 
entitled to have an opportunity for pro» 
ducing his defence, Section 206, Criminal 
P. C,, runs thus: 

“(1) Ifthe accused refuses to plead or does not plead, 
or claims to be tried, he shall be required to state, 
at thecommencement of the next hearing of the 
case or, if the Magistratefor reasons to be recorded 
in writing so thinks fit, forthwith, whether he wishes 
to cross-examine, any, and if so, which, of the 
witnesses for the prosecution whose evidence has 
been taken. Ifhe says he doesso wish, the witnesses 
named by him shall be recalled and after cross- 
examination and re-examination (if any), they shall 
be discharged. The evidence, of any remaining 
witnesses for the prosecution shall next be taken, 
and, after cross-examination and re-examination 
(if any) they also shall be discharged. The accused 
shall then be called uponto.enter upon his defence 
and produced his evidence. i 

(2) If,the accused puts in any written statement, 
the Magistrate shall file it with the record. 


_It is clear that the accused cannot enter - 
upon his defence until and unless all the 
prosecution evidence has been exhausted 
and the further crossexaimination of the 
prosecution witnesses is completed. The 
trial-Court had.therefore acted illegally in 
ordering further crosseexamination of the 
prosecution witnesses and the production of 
the defence evidence on the same day. He 
should have fixed a date for further crosse 
examination of the prosecution witnesses 
and- when that was done or waived he 
should have given anothér date to the ace 
cused for the production of his defence 
witnesses. He was consequently bound to 
send for the defence witnesses of the ace 
cused under s. 257, Criminal P. O., and he 
has misread that section in thinking that 
he could strike out the defence of the 
accused merely because the accused had 
not asked him to summon his witnesses for 
tLe day on which the accused had to further 
cross-examine the prosecution witifeases. 
I therefore accept the petition, set aside 
the orders of the two Oourts below so far 
as it relates to Abdul Ghafur and direct 
that Abdul Ghafur should be given an 
opportunity of producing his defence, The 
Magistrate trying the case should hear the 
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defence evidence and then give his judg- 
ment, As the City Magistrate has already 
expressed: his opinion 1 direct the District 
Magistrate, Peshawar, to send the case to 
some other Magistrate having jurisdiction 
to try it. 


S. Order accordingly}. 





LAHORE-HIGH:COURT 
Civil Revision No. 963 of 1938 
February 2, 1939 

TEK CHAnp, J. 
FATEH MOHAMMAD—PuaintiFe 

—PRTITIONBR 

versus” 

| SURJA—Degrenpant —RESPONDENT, 

Deed—Material alteration—Entryias to balance.. 
due,,made,-by debtor in. creditor's:account books—- 
Subsequent affixing of stamp: by creditor—Whether. 
material alteration—Contract: Act: (IK of,1872),-; 
8. .25—-Accounis--Agreement—Balance -struck—Debtor 
signing. entry that balance is still due—Entry; if... 
amounts to:agreement. 

Subsequent -affixing of a'stamp, by a creditor- bo. 
anrentry previously made; by.the debtor, in. the, 
former's . account books as. regards the balance,; due,,, 
cannot -be said to,,be.a*‘ material alteration," which: 
renders.: the entry void. The, integrity, or;idenbity,, 
of the contract is not changed<by; the alteration, - 
nor; is:this; done:.with-any fraudulent design. : The 
creditor can, ,therefore; bring: a. suit upon:such.entry. ; 
Belt Ram v. Bhagwan Das (|), relied on, Kashya 
Nath: Roy v, Surbanand Shaha- 2) and Ramayar v. 
Shanmugam: (3), referred to. , 

,Where in. the account books of the creditor, the. 
balance: was struck by the débtor and was followed‘ 
by'an entry Baqi rahe lene” Mitt Poh Bad? 10: 
Sambat 1991 rupaya bagi anke’ 375 and below- this 
was the:signature of:the.debtor in; his own hand- 
writing : 

Held; that entry imported a promise to pay and 
amounted to an! agreemént” and- not merely” an 
acknowledgment because by signing the entry: and 
making the: endorsement the debtor must be held. 
to have undertaken.to pay the amount and. the 
fact that no interest was mentioned was not con- 
clusive- of ‘the matter. 178 Ind, Cas, 197 (6), follow: 


6d.- 
(Case-law distinguished.] 


C. R. from a decree ofthe Senior Sub- 
Judge, Hissar; dated July+29, 1938. 


Mr. Shamair Chand, for.the Petitioner; 


Mr. Prem Chand Pandit, for the Respond- 
ent. 


Order.— The- petitioner Fateh Muham- 
mad; brought a suit for recovery of 
Rs, 400, alleged to be due to him by the 
defendant. Surja on a balance of Rs, 375; 
which the latter had struck in the plaintifi’s 
baht on Poh Badi 10 Sambat 1991 -(corres- 
ponding to December 31, 1934, and on 
which he had promised to pay interest at 
12 annas per cent. per mensem. The 
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defendant admitted having | 
balance, but pleaded want of co 
He further alleged that thee 
mere acknowledgment, that it < 
any stamp at the time of its 
but that -the plaintiff had aff 
anna stamp on it subsequently, 
consent. He accordingly,. urg 
suit could? be brotght- on 
which when‘exécutéd, was” an’ 
“acknowledgment,” and: thérefc 
sible in evidence: - The: plaint: 
stated. that a one. anna'stamr 
pit on'the: entry’ at thé‘time c 
tion’ in the presence, and, with 
of; the.defendant. He; contend 
alternative; that even: if:it be - 
wise, thé entry was-admissib] 
not’ a, mere “acknowledgment' 
“agreement and, -therefore, a4 
brought on it-on'payment of th 
stamp: duty and*penalty. 

The trial‘Judge, after cons 
evidence produced by the. part. 
the entry was: unstamped atit 
the. execution, and: that the | 
afixed’a stamp on it subseq 
out the knowledge or consent o 
ant. He held that this” ami 
‘material alteration” and, th 
plaintifi’-was not entitled? to 
entry. With regard te the 
case set up by. the. plaintiff, | 
the entry was a mere “ackno 
which did not import a pror 
and. being unstamped was iui 
evidence.. On these findings, | 
the suit, witbout going. into. 
This decision has been uphe 
by. the Senior-Subordinate Juc 

Before me, Counsel. for t 

petitioner attempted. to ars 
finding of the Oourts below, | 
had been affixed. at the time 
Cution cf the entry, was err 
finding is, however, suppor 
scribe, who deposes that no sta 
affixed in his presence when t 
written and completed. The 
statement of the defendant t 
effect, The finding; is:- thus; | 
evidence: on-the record, and 
cannot-be re-opened on rev: 
however, unable to accept 
the. Courts: below. that, in: 
stances ofc this: case, the suk 
ing of the stamp: was a “mi 
tion,” which rendered the 
that'no suit could be brougk 
integrity or identity of the 
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not changed by the »alteration. : nor was 
this done -with any ‘fraudulent‘design. ift 


was ‘a ‘useless anid, foblish act’of’ the plainte. 


iff, which didnot:materially. alter the rights 
of: the parties, vA case. very similar to: this 


is Beli Ram v. Bhagwan Das (1) where it 


was “held ‘that ‘the affixing of ‘a stamp on 
an accountin a bahi.and the writing of 
words “ticket ene anna” -on the. left,.out- 
side the-stam'p, was :not a :waterial altera- 
tion ‘of‘the: agreement which rendered the 
document -inadmissible ‘in evidence. 
.Refarencs may ‘also be.made to Kashya 
Nath “Roy ‘v.-Surbanand -Shaha: (2) and 
Ramayar'v. Shanmugam (3) and other 
rulings,in ‘which, it has been -held „that 
where the „alteration has ‘nothing ; to:do 
with the ‘substance‘of ‘a ‘contract, ‘such 
as addition of names of witnesses to'a 
document which ds not ‘required bylaw 
to ‘be. attested:it isnot ia «material alters» 
pior hica iwould -render the ‘document 
void. l 
The next „question. is whether the-entry 
was an “agreement,” or a mere ‘acknow- 
ledgment.” If it ‘was an ‘ agreement,” sit 
can be, received in evidence, on pay- 
ment ofthe . prescribed stamp.duty and 
penalty. If,.on the ‘other hand, it. be held 
to:be-an “acknowledgment,” being un- 
stamped; it will.clearly be ‘inadmissible. 
Thé* entry is in an account, headed Hissab 
Surja “Bania.beta ‘Udmika ‘and isin the 
following words: Bagi rahe lene’ Miti 
Poh Badi 10 Sambat 1991 rupaya bagi anke 
375. Below this is the signature of Surja 
in his own handwriting in the following 
words: Dastkhat Surja Bania upar ke 
likhe sahih. I have no-doubt that this 
entry imports-a promise to pay and amounts 
to an “agreement.” It is true that no 
interest is mentioned init, but that is not 
ccnelusive of the matter, The upper part 
of the extry. written by the scribe contains 
the words bagi rahe lene. Below: it is 
the signature of the debtor followed by 
the »words:upar -ke likhe sahih (whatever 
is written above is correct) written in his 
own “hand, By signing this entry ‘and 
making the endorsement, the defendant 
must clearly be held to -have undertaken 
to “pay ‘the.amount mentioned therein. 
In-‘this‘connection reference may be made 


to the‘observations of Clark, O.J. while © 


delivering the judgment of the Full Bench 
in Daula v. Ganda (4). 


(1) 40 P LR 1901, 

(2) 12 O 317, 

| (3)-15M 70, 
4)35°P:R:1903;10 P. Tu R 1903, 


PATEH MOHAMMAD v,'sUBsA ( LAH.) 


421 


“Every instrument must be considered on its 
own merits, The particular instrument we are 
considering says, bagi lene Ganda pason Sohela 
gason ‘Lene and dene are complementary to one 
another, and when Ganda and Sohela signed this 
instrument by .which plaintiff was to take the 
balance from them, they must be held to have 
undertaken to pay the balance, and to have there- 
fore obliged themselves thereby to pay the 
money,” 

See also the judgment of Dalip Singh, J. 
in the recent Full Bench case in Shanti 
Parkash v. Harnam Das (5) at p. 201 
where the learned Judge observed : 

“A long course of rulings held not only on the 
question of interest, but where the words used 
amount tothe words is payable,’ or ‘to be paid,’ 
or ‘to be taken’ or to be given, bagi dena bagi 
lena, etc. almost invariably that such words 
amount toa promise to pay within the meaning of 
8.25 (3), Oontract Act.” 

A case on all fours with the present 
is Firm Duli Chand Maidhan v. Panthi 
(6). In that case, it-was held by Jai Lal, J. 
that where a balance is struck in the 
account book ofa creditor and is followed 
by statement baqi rehe lene lekha kar ke 
charso tis rupiya, which is signed by the 
debtor, the document ‘is ‘an “agreement” 
and‘not a mêre ‘“‘acknowledgment,” as it 
contains a promise to'pay. Such a docu: 
ment although not duly: stamped, is admis- 
sible insevidence, after payment of the 
stamp duty -and!penalty by the , party 
relying.on it, “See. also Firm Tek Chand 
Daulat Ram v. Ata Muhammad (T) where 
the -question «is discassed ‘at some length. 
Counsel forthe respondent has referred 
to a. recent Single Bench, judgmenct in an 
unreported case, 8. A. No.. 270 of 1938 Joti 
Parshad »v« Reham:Ali (8). : The entry in 
that case was’somewhat different from that 
inthis cass. “Further, no, reference was 
made init tothe observations in the Full 
Bench ‘decisions and the other rulings 
bearing: on ‘the point, and the case cannot 
be said to be laying down any rule of 
universal application. 

Ihave no doubt that the entry in ques- 
tion clearly: imports a promise to pay and 
is an “agreement, and, even. though.un- 
stamped, at the time of execution, is 
admissible in evidence on payment of? 
the stamp duty and penalty. ‘I also hold 
that the mere affixing of, a stamp subse- 
quently was not: a ‘‘material alteration” 
and.that a süit could be brought op ib. I 

(5) I LR (1938) Lah. 193, (201); 174 Ind, Oas, 277; A 
I R 1938 Lah. 234;40 PL R 533; 10 RL 540. 

(6) A I.R 1938 Lah, 511; 178 Ind, Cas.'197; 40 
P L R231; 40. Or. LJ9 1URL 420. 

m A IR 1938 lah. '503; 177 Ind. Oas. 270; 40 P 
L R 193; 11'R 1; 285. 

(8) A R-1939 Lah,466;' 186 Ind, Oas, 718; 41 P L 


{R 878; 12 R L 415, 
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accept the petition for revision, set acide 
the judgment and decree of the Oourte, 
below and remand the case to the Court 
of the first instance for decision of the 
remaining points. Before the ré-hearing of 
thé case, the petitioner - shall be called 
upon to pay the requisite stamp duty and. 


penalty. Both Counsel have been directed - 


to.cause their clients to appear before 
the Oourt of first instance on February 
20, 1939, when a date for further pro- 
ceedings in the case and payment of the 
stamp duty and penalty . will be fixed. 

D, Case remanded. ` 
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RANGOON HIGH COURT 

NA Speclal Bench : | 
Oivil Miscellaneous Nos, 258, 259,-261, 264, 

269 and 270 of 1939 
January 23, 1940 : 

Roberts, CO. J., Mya Bu AND Dung tey, JJ. 

In the matter of MAUNO PYU AND otiers— 
PETITION BRS 

Certiorsri—Writ of— Lettera Patent (Rangoon)— 
Power of Rangoon High Court to issue—Rent 
Settlement Officers appointed under Burma Tenancy 
Act (X of 1939), if amenable to such jurisdiction 
—Who are subject to High Court's jurisdiction to 
tasue such writ—Burma Tenancy Act (X of 1939), 
8. 14, 15, 40—Rent Settlement Oficer whether must 
strike an average— Considerations in: determining 
fair rent—S. 40, if affects High Court's power to 
ascertuin whether proceedings of Revenue Officers 
are conducted in due compliance with statute— 
Landlord anditenant—Place for payment of rent, 
in absence of contract—Jurisdiction—Superior Court 
of general jurisdiction—Objection to its jurisdiction 
—What other Court has jurisdiction must be shown— . 
Territorial jurisdiction conferred upon superior 
Court of general jurisdiction—When can be taken 
away—Interpretation of Statutes—Preamble. 

The Letters Patent sets out the jurisdiction of the 
Court in general terme and does not particularize 
the remedies or processes whereby that jurisdic- 
tion may be exercised, and the grant of jurisdiction 
includes by implication the authority to issue such 
writ or process as is necessary to enforces it. [p. 
427, cols. 1 & 2.) 

Rangoon High Oourt is the King's Court with 
general jurisdiction throughout Burma, and, there- 
fore, it must have inherent power to issue the 
King’s writs unless that power has been taken away 
by His Majesty by express terms. There is nothing 
in the Letters Patent which in terms deprives High 


Court ofthe power to issue the high prerogative 
writs, The High Oourt has, therefore, power to 
1e8ue a writ of certiorari and Rent Settlement 


Officers appointed under the Burma Ten. Act are 
amenable t that jurisdiction. [p. 427, col. 2.) 
Wherever any person or body of persons is in- 
vested with legal authority to determine questions 
affecting the rights of subjects and has the duty in’ 
exercising that authority toe act judicially he or 
they are subject to the controlling 
the High Oourt of justice 


- 


certiorari; [p. 423, col. 2.) 


In the matter of mauna pyu RANG.) 


| jurisdiction of. 
exercised in the writ of C l 
ts a facts and the question whether, assuming 
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The Burma Ten, Act does not say that the Rent 
Settlement Officer must strike an average, and then, 
if itis permissible to use the term, tinker with the 
resulte lest they appear ridiculous; it enjoins an 
enquiry into each tenancy and the determination of 
B proper figure by certain specified means, |p. 426, 
col, 1. 

The situation of the land, nearness to or remote-. 
ness from a village, a railway station, a waterway, 
a mill, or a road, accessibility of the land, are 
clearly necessary considerations in determining 4 
fair rent as falling within the phrase “such other 
factors as may seem relevant ins. 15, Burma Ten. 
Act. (p. 425, col. 1.1 | TT 

Obiter.—The provisions of s. 40, Burma Ten. Act, 
do not inany way affect the power of the High 
Oourt to bring into that Court the proceedings of 
Revenue Officers in order to ascertain whether they- 
have been conducted in due compliance with the’ 
statute both in letter and in spirit. [p. 424, col, 2.) 

The, place for the payment of the rent is a matter 
of contract, and in the absence of express provisions, 
is to be implied from custom, and if there is no. 
custom it is normally the duty ofthe debtorto seek’ 
out his creditor. [p. 426, col. 1] 2 

No matter is deemed to be beyond the jurisdic- 
tion-of a superior Court unless it is 


expressly . 


shown to be so, and an objection to the jurisdiction . 


of a superior Court of general jurisdiction must 
show what other Court has jurisdiction, so as to 
make it clear that the exercise by the superior 
Court of ite general jurisdiction is unnecessary.. 
[p. 427, col. 1.) z , 

When a superior Court of general jurisdiction 
has had territorial jurisdiction conferred upon it,” 
that jurisdiction cannot be taken away except by 


express words or necessary implication. The fact, 
that anew system of executive administration was. 
established could not affect the jurisdictions of Civil’ 


Courts. {p. 428, col. 1.) 
A statement inthe Preamble is 


not of binding 
authority. [p 423, col. 2.) 


Mr. R, Clark, for the Petitioners. ` -> 
Mr. U Thein Maung, Advocate-General, 


for the Respondents. 


Roberts, C. J.—The cases with which, 


this Bench is now dealing, as a Special 
Bench exercising the extraordinary original 


civil jurisdiction of this Court, arise out of. 


six petitions for the issue of a writ of cer- 
tiorari to remove the proceedings of certain 
Rent Settlement Officers appointed by the 
Governer of Burma under the provisions of 
s. 14, Burma Act, X of 1939 (which will 
be subsequently referred to as the Ten, 
Act), into this Court for the purpose of quash- 
ing such proceedings. These are the first 
petitions for the issue of this writ which 
have ever been made to this Oourt, and the 


main argument on behalf of the respon- | 


dents is that this High Court has no juris- 
diction to issue the high prerogatvie writs, 


except in so far as a limited jurisdiction in ~ 


the nature of habeas corpus and mandamus 
has been granted by statute. In thie judg- 
ment we propose to deal, first,‘ with the. 


- 
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that this Court has jurisdiction to issue the 
writ of certiorari, it is necessary ‘and pro- 
per that the discretion of the Oourt should 
be exercised in favour of the petitioners in 
the. circumstances of these particular cases; 
for, clearly, if the petitioners have another 
certain and sufficient remedy open to them 
they are, not entitled to the benefit of the 
extraordinary remedy by writ, We shall 
deal finally with the main question whee 
ther this High Court has authority to issue 
the writ of certiorari, There are numerous 
petitioners in each petition, and they are 
all owners of agricultural lands which are 
let annually to tenants. In each petition 
the petitioners are associated together be: 
cause their lands fall within a specified area 
which was dealt with as a single unit by the 
Rent Settlement Officers Thus, in petition 
No. 258 the lands of the petitioners fall 
within Hlapada village tract; in petiticn 
No, 259-the lands fall within Okshitgon 
village trast; in petition No. 261 the lands 


fall within Thabyu- village tract; in- petition - 


No. 264 the lands fall within Kyaikhla vil- 
lage tract; in petition No. 269 the lands 
fall within Gyobinsakan and Bawdigon vil- 
lage tracts; in petition No. 270 the lands 
fail within Thegyaung village tract. Mr. 
B. W. Swithinbank is the respondent in 
petition No. 261, and U Maung Maung Gyi 
is the respondent in the remaining peti- 
tions. They were both appointed, by notifi- 
cation of the Governor of Burma in the 
Department of Land and Reveuue, No. 31, 
dated June 5, 1939, to “exercise or perform 
the powers conferred and duties imposed 
on Rent Settlement Officers” by the Ten, 
Act in respect of the areas comprised within 
these seven village tracts. 
to appoint Rent Settlement Offcers is con- 
ferred on the Governor bys 14 (1), Ten. 
Act, which is as follows: 

“14(1). The Governor may appoint a Rent 
Settlement Officer for a specified area not smaller 
than a .village tract and such officer shall, after 
giving due notice to the residents of the area, hold 
an inquiry withthe aid of thamadies appointed by 
him from among the residents of the area and after 
hearing the landlord, the tenant and such person or 


persons as they may like to produce before him fix 
the fair rent of every tenancy existing in the area.” 


The powers and daties of the Rent 
Settlement Officer are defined by s. 14 (1), 
quoted above, and bys. 15,Ten. Act, which 
runs as follows: os l 

“15. In determining the fair rent, the Revenue 
Officer cr Rent Settlement Officer shall have regard 

‘to the outturn of the land .if cultivated with due 
diligence, to the cost of cultivation, including the 
reasonable remuneration of such necessary labour 
‘in ‘its cultivation as has been performed by the 
tenant or any member of his family living with 
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him, to the rent as determined. by competition 
which has been paid for the land and for similar 
land.in the neighbourhood over long periods, to the 
market value of the produce if therent is payable 
in money, to the average amount of land revenue 
paid on the tenancy during the previous five years 
or on similar lands if the land under tenancy be 
new and to such other factors as may seem relevant. 
But regard shall not be had to any diminution of 
outturn. caused by. the incapacity, illness, incom- 
petence or other such disability of the tenant.” 

Section 19, Ten. Act, enacts : 

“19 (1), Notwithstanding any agreement to the 
contrary affecting rents due after this Act comes 
into force, no tenant shall be liable to pay the 
landlord any rent in excess of the fair rent of the 
tenancy, and, in a suit before a Oivil Court for 
arrears of rent....the tenant may plead that tho 
rent demanded is nota fair rent: Provided that a 
rent determined under the orders of.....a8 Rent 
Settlement Officer -under the provisions of this 
Chapter shall be deemed to be the fair rent. 

(2) If such plea is made, where no fair rent has 
been determined the Civil Court shall refer the 
matter to a Revenve Officer having jurisdiction for the 
determination of the fair rent of the land... ." 


These provisions make it clear that power 
is conferred on the Rent Settlement Officer 
to restrict the free right of contract in re- 
gard to the rent of agricultural land, to can: 
cel or render void the contract entered into 
between a landlord and his tenant, and 
without their consent to. substitute therefor 
an entirely new contract, and he is directed 
to determine the terms of this new contract 
after an enquiry in the nature of a judicial 
enquiry. The Rent Settlement Officer per- 
forms judicial, as distinguished from ad-. 
ministrative acts. Wherever any person or 
body of persons is invested with legal autho 
rity to determine questions affecting the 
rights of subjects and has the duty in exer- 
cising that authority to act judicially he or 
they are subject to the controlling jurisdic- 
tion of the High Oourt of justice exercised 
in the writ of certiorari. In The King v. 
Woodhouse (1) Fletcher- Moulton, L. J. said 
(2t p. 9343s ni ; 

“The writ of certiorari is a very ancient remedy, 
and is the ordinary process by which the High 
Court brings up for examination the acts of bodies 
of inferior jurisdiction. In certain cases the writ of 
certiorari is given by statute but in a large number 
of casee it rests on the common law. It is frequently 
spoken of as being applicable only of ‘judicial acts 
but the cases by which this limitation is supposed 
to be established shew that the phrase ‘judicial 
act’ must be taken in a very wide sense, including 
many acts that would not ordinarily be termed 
‘judicial’. For instance, it is evidently not limited 
to bring up the acts of bodies that are grdinarily 
considered to be Courts. From very early times the 
common law Courts considered that they had juris- 
diction to examine into rates by certiorari, and the 
case in Rex v. King (2), which is cited in the text- 


(1) (1906) 2 K B501, (534; 75 L JK B 745; 95 L T: 


399; 70 J P 485; 22 T L R603. 
(2) (1788) 2T R 234 
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books.as,an authority to the. contrary, tends „to 
suport.:the view that their refusal to grant writs. of 
certiorart in. cases of; poor ratès- was based on. reasons 
of éxpediency and: not on- any doubt as to ‘their 
‘ powers... Orders..of the Poor Law Commissioners can 
be. brought.up-on certiorari, and the. provisions. of 
the "Poor. Law Amendment ‘Act: (4 and 5-Will. IV, 
c.. 76) relating thereto ‘do..not purport to.give the 
right. “but.treat it as a case ‘of-réstricting. the 
exercise of.a right- assumed: to exist, In ‘the case 
in In: re-the Constable of \Hipperholme (3) ‘the 
Court held that the order of two justices appoint- 
ing a constable-under the powers of 5 and 6 Vic, 
c” T09 could“be' examined on'"certiorarz. . Other in- 
etunces could*'be given, but these suffice:to:show' that 
the`procódure'óf certiorari applies`in many‘cases in 
which‘the' body whose acts are criticized would not 


ai 


ordinarily’ beʻcalléd a” Court, ‘nor: would its-acts'be 


a 


ordinarily ‘termed jadicial acts’. The true view of 


the limitation’ would ‘ seem “to'be ‘that “the! term, 


‘judicial -act' “is °úüsed. in contrast “with ' purely 
ministerial geté” | eee 4 i 

, In .The : King v. “Board of' Education (4) 
. the .question of the fulflment öf-duties 
entruated iby ustatute «to Cthe-officers: of wa 
Govt. -departmient ‘arose. “Farwell, L, -J, 
‘paid: . 

“The point is of very. great importance in the 
latter days, when so many Acts: of Parliament refer 
questions” of great public importance to some Govt. 
department. ‘‘Such - department -when ‘so-' entrusted 
becomes ‘a tribunal charged with the-performance 
of -a public.duty, and as-such amenable to..the 
jurisdiction of-the High Court, within the limits 
now well-established by law. “If the tribunal “has 
exerciséd ` the discretion entrusted. to it bona fide, 
not:.influenced | by ‘Jextraneous or irrelevant :icon- 
eideration,.and not arbitrarily or illegally, the Courts 
cannot interfere; they are not a Court of Appeal 
from’ the~tribunal,.-but they have power to’ prevent 
the intentional usurpation’ ‘or ‘mistaken assumption 
of ai*jurisdiction ‘beyond;that given: to the: tribunal 
by. law,. and also the: refusal of-their. true jurisdic- 
tion by the adoption of extraneous considerations 
in arriving at their" conclusion or ‘deciding a point 
other than that brought before them, in which cases 
the Courts have regarded them as declining juris- 
diction. Such tribunal is not an-autocrat free to 
act as it pleases, but is an inferior tribunal sub- 
ject ‘to. the jurisdiction which the Court of King's 
Bench for centuries, and the High:Oourt: since the 
Judicature Acts, has exercised over such tribunals,” 

In The King v. Electricity Commissioner 
(5) “Bankes Ly J.said (atip, 193): 

“TniIRez | y, ‘Ivihabitants-in<Glamorganshire (6) the 
@ourt'expressed:. the‘general ' opinion’ that ‘it’ would 
examine ‘the: proceedings ‘of all jurisdictions’. erected 
by JActcof:. Parliament, and -if-under pretence: ofisuch 
an Act} they’ proceeded” to encroach “jurisdiction: to 
ge greater’ than !the Act' warrants the -Court 

uld: serid’a ‘certiorari “to 'them' “to have their )pro- 
ceedings’ returned ‘toi the ‘Court; toothelend:that! the 
Court! might#sée that’they ‘keep’ themselves :within 
‘Jurisdiction, and ‘if: they: exceed:it ito’-restrain 

em," WAH 

and quoted with--appruval ‘the ‘dictum «of 


-(8)'i(1847) 5 D GT79, | 
(iA) 1910) 2-K B 165; 79 .L JKB 593; 1097, oT 
578547419 -P 259;:8-L, G2Ri549:26.-T L R422, 
(5) (1924) 1K B17] (193);. $3 L J K.B 390; 130 L T 
184;'88 J P13. 
(6) 1 Ld. Raym, 580, 
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Brett, L. <. afterwards. Lord-Esher:in The 
Queen v. Local Gerernment Board (7) where 


he said: > z 


“My.view of the power of prohibition at. the- pre- 
sent day is that the Oourt should not be chary -of 
of exercising it and that -wherever the Legislature 
entrusts “to “any body of persons other than to6' the 
superior Courts the power of -imposing san obliga; 
tion upon -individuals, the Courts. ought to.exercise 
as widely as they can the power of controlling. those 
bodies of persons if those persons admittedly..’at- 
tempt to ‘exercise powets beyond the powere'given 
to them by Act -of Parliament.” a 

These principles: were --followed. in Th 
King v. North Worcestershire Assessment 
Committee, Ex parte Hadley (8) and The 
King v. London County Council, Ex parte 
the «Entertainments Protection Association, 
Ltd. (9). Ocnsequently, if this Gourt has 
jurisdiction to issue. the writ-of certi rari, 
then Rent Settlement Officers ; appointed 
under the Ten, Act are amenable to that 
jurisdiction. These cases deal with ithe 
proceedings .of Rent ‘Settlement. Officers, 
but theresis another class of officers; namely, 
Revenue Officers, who have „authority: under 
the Ten.:Act.:to.determine ‘fair rents" and. 
by s. 40.of the Act the jurisdiction ofthe- 
Civil Courts -is ousted “in respect-lof;the 
adjudication of any -matters the -determina- 
tion of -which ‘is+expressly entrusted !to 
Revenue Officers.” We ' think rit. desirable 
taat we shonld .state-that-as at present 
advised, we should-not-be prépared. to:.hold 
ihat the provisions of s. 40 in any-way affect 
the power -ofthis ,Oourt -to'bring into this 
Court the proceedings-. of Revenue Officers 
in order. to-ascertain-whethermthey have been 
conducted in due compliance -with the 
statute both inletter and in spirit. sos 

Returning to the-duties of the:Rent-Settle 
ment Officer, is. 14 (1),-Ten. Act, directs 
him “to fix the fair rent of every tenancy”, 
and he is directed.to do-this ‘‘after hearing 
the landlord, the tenant and such -person-or 
persons, asthey may like-to’ produce. before 
him.” Section 15;'defines,;-in generál’ teris 
the considerations to which the Rent’ Settle- 
ment Officer shall have regard.in determine 
ing the fair rent, and mention. is made:of 
the:outturn ofthe land, the cost of ‘cultiva- 
tion, the’rent ‘which has beem.pajd' for:the 
laud and ‘for similar land over long peridds, 
the ‘market value of the produce (ifthe rent 
18 payableʻin money) the average amount 
of land. revenue paid on the tenancy, and 

(7) (1883) 10Q BD 309; 52 LIMO4; 48L 7 
173; 31°W'R‘72;-47 J-P 228. - 

(8) (1929)'2 K B 397;98 L -FK ‘B'605; 141 LT 
557; 937 JT'P 199; 457 L'R 525; 27L G-R458. |... 

(9) (1931)? KB: 215: °100 L J K'B 760; 1441 T 
m 65 JE P 89529 L'Œ@R 259; 75:3 J'138;47 T LR, 
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“guch-other factors ag may seem relevant. 
In our.opinion, these provisions are so plain 
as scarcely.to admit: of misconception, They 


direct. that there shall be a Beparate. enquiry ` 


in respect of each tenancy, the landlord 
and tenant of each tenancy must be ‘heard, 
and they must..be given an opportunity of 


prcducing witnesees who must be heard. 


The cutturn-of the. land comprised wi:hin 
each tenancy and its cost of cultivation, the 
land revenue payable thereon, the market 
value of the produce (if the: rent -is-payable 
in money),‘and the erntractual rent in TƏS- 
pect of each tenancy must -be determined. 
It is unnecessary for us to do more than 
indicate what further matters ought to be 
enquired into in order to determine a fair 
rent, as. falling within the phrase “such 
other factors as may seem relevant,” but 
the situation of the land, nearness to or 
remoteness from a village, a Railway Sta- 
tion, a-waterway, a mill, or a road, .accessi bj- 
lity of the land, are clearly necessary con- 
siderations in determining a fair rent. A 
further consideration of the highest importe 
ance is to ragard 

receive on the investment òf his capital. 

. The proceedings of ‘the respondents, as 


appear’ from their records, conformed in no, 


respect whatever to’ the..provisions ôf the 
Act. ` They held no enquiry in’respect: of 
each tenancy. They did not examine each 
landlord or-each tenant, They paid no 
attention in respect of each tenancy Bepa- 
rately, to the considerations to which ‘they 
were bound to ‘have regard 
sions of s. 15, Ten. Act, Instead they con- 
ducted a general enquiry in regard to all 
the'lands situated within’ a village tract 
(in one instance two Village tracts were 
amalgamated). They chose as the basis of 
their enquiry, not a tenancy but a soil 
Class which had been-determined for an 
entirely different Purpose, namely, the 
settlement of land revenue, They examined 
a few cultivators of each Village tract and 
from their statements they determined the 
outturn and the cost of cultivation per acre 
of each soil class, The ratea of land reye- 
nue per acre for each soil class were obtain- 
ed‘from the reports. of the land revenue 
Settlements. Almost exclusively from these 
data, and without ‘taking the other numer- 
ous relevant factors. into consideration, they 
Proceeded'to determine the “fair reni?” per 
acre of- each soil. class, - It was ‚then pres 
tended to determine the ‘fair rent” of.each 
tenancy: by airule of thumb calculation, The 
Proceedings of.the Rent Settlement Officers 
‘bore no relation ‘to the ‘provisions: of 65, 14 
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and 15, Ten. Act, by which they wers 
bound. That their decisions constitute a 


grave injustice to the petitioners is Manifest 
from the facts that the rents determined 
by thəm are in every cage very much lower 
than the contractual rents, and in some 
cases are barely suficient to recover the 
land’ revenue which the petitioners have to 
pay on their lands. 

We have been referred to a Set of instruc- 
tions issued for Rent Settlement Officers by 
the Financial Oommissioner, which has been 
zealously followed. Paragraph 4 suggests 
that there should be enquiry as to whether 
the Land Revenue Settlement classification 
(held, as we are informed, in some places 
many years before) is “generally accepted 
as correct,” and then directs an adjourne 
ment if “extensive Te-classification’'ig ree 
quired, But the Act does not enjoin such 
& method, and it says nothing of re-clagsifieg- 
tion. We.are well aware that the Financial 
Gommissioner may have been anxious to 
secure the determination of fair rents over 
Wide areas without undue delay ; and no 
doubt he did his best to employ a method 
which he considered Teasonable and eguit- 
able to all parties; but he had to ride a 
coach and four horses through the require- 
mentas of the statute to achieve this result, 

And: we have to see whether the pro- 
ceedings of the Rent Settlement Officer can 
be sustained as having been carried out in 
accordance ‘with the statute. In para. 6 the 
Financial Commissioner's suggestion that 
Kent Settlement Otficers, instead of halding 
an enquiry .into each tenancy, should 
“select some tenancies which are typical in 
size” was followed. He then Went on to 
discuss the best method of arriving at the 
net produce per acre of the soil Class based 
on land revenue settlement considerations. 
When the arithmetical calculations based 


the Rent Settlement Officer was to consider 
what was left for the tenant. The land- 
lord's legitimate return ‘was practically left 
out of account, and it wag actually said 
that though the land revenue to be paid ont 
of the rent must be Considered “this doeg 
not mean that the rent should necessarily 
be fixed so as to give the landlord & surplus 
when he has paid the revenue.” Of course, 
if land shows no profit in cultivgtion, it 
would normally be returned to Govt.: 
the fact that the owner has got a tenant 
Shows that-upon a rent to be fixed by cone 
tract there is some ‘profit to both landlord 
and tenant, otherwise no contract. would 
ever -be-effected.. The methods suggested: by 
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the Financial Commissioner are thus so 
greately at “variance with’ the Act that to 
follow them isto arrive at a merely arbi- 
trary figure which cannot be held to-be 
the determination of a fair rent at all. 

In Civil Miscellaneous Application No, 261 
one Rent Settlement Officer, having applied 
the tule of thumb suggested, arrived at 
the result that the landlords could not 
pay the land revenue and so decided that 
on two soil classes the rents proposed “have 
had to be pushed up” to a point at which 
they wculd just enable him to do so. This 
means that when the application of the 
rule of thumb is a reductio ad absurdum it 
is arbitrarily abandoned and another figure 
is arbitrarily taken as the determination of 
a fair rent. The Act does not cay that tke 
Rent Settlement Officer must strike an 
average, and then, if it is permissible to 
use the term, tinker 
they appear ridiculous ; it enjoins an en- 
quiry into each tenancy and the deter- 
mination of a proper figure by certain 
specified means. 

We observe, moreover, that in some of 
the applications before us the Rent Settle- 
ment Officer purported to pass an order as 
to tte place for the payment of the rent. 
This is a matter of contract, and 
absence of express provisions, is to be im- 
plied from custom, and if there is no 
custom it is normally the duty of the deb- 
tor to seek out his creditor, in this respect 
the Rent Settlement Officers concerned 
have also failed to realize their duties and 
the rights of the parties are unaffected by 


any pretence of an order of this kind. 


Having remarked upon these matters we 
think it desirable to remind all parties 
concerned of the provisions of an Act of 
the Imperial Parliament. Section 145 (1), 
Govt. of Burma Act, 1935, enacts that 
no person shall be deprived of his property 
in Burma save by authority of law. The 
petitioners have been deprived of their 
property, namely, their right to their con: 
tractual rente, not by authority of law but 
by proceedings taken in contravention of 
Sw. What remedy is open to the peti 
tioners to enforce this provision of the 
Govt, of Burma Act? They cannot re- 
cover their contractual rents by suit by 
reason of the provisions of s. 19, Ten, Act. 
They cannot bring a sult for a decla- 
ratory decree, under 8. 42, Specific Relief 
Act, because their title to any legal charace 
ter or right as to any prcperty is oot denied. 
The remedy by mandamus is not open to 
them -because their -lands. are not situated 
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within the limits of the ordinary original | 
civil jurisdiction of this Court, vide ss. 45: 
and 50, Specific Relief Act. A suit for an: - 
injunction would serve no purpose, and in ' 
any case is barred by s. 55 (d), Specific - 
Relief Act. In fact, the learned Advocate- - 
General has frankly admitted that, if this - 
Court has no jurisdiction to issue the prero- 

gative write of certiorari and prohibition, ` 
a person in Burma deprived of his property 

by the illegal proceedings of an executive 
officer or department of Govt. who has’ 
by statute been granted authority to: 
determine rights, has noremedy open to him ` 
save the impracticable remedy of a direct. 
petition to His Majesty in Council. This is- 
a state of affairs which we find ourselves 

unable to contemplate with equanimity.- 
Clearly therefore 1f we have jurisdiction ` 
we ought to exercise that jurisdiction in the’ 
present cases and remove the proceedings of - 
the respondents into this Court and quash 

those proceedings. 


In Eshugbayi Eleko v. Officer Adminis- 
tering the Government of Nigeria (10), a case 
before their Lordships of the rrivy Coune, 
cil, it was conceded that the Supreme Court 
of Nigeria had jurisdiction to issue a writ of 
habeas corpus, In Colonial Bank of Aus: 
tralia and John Turner v. Robert Willan 
(11), their Lordships held that the Supreme. 
Court of the Colony of Victoria had a gene. 
ral power to issue a writ of certiorari, co: 
extensive with the like power of the Oourt 
of Queen’s Bench ın England, We have no 
knowledge of the origin of the jurisdictions 
of these Courts, but, in the absence of any 
indication to the contrary, it is a reasonable 
assumption that His Majesty’s High Court of 
Judicature at Rangoon can scarcely have a 
more limited jurisdiction in the matter of. 
the issue of the bigh prerogative write 
than the Supreme Courts of these colonies.. 
Olause 5, Letters Patent of this Court con-. 
templates the issue or award of writs, 
and no process’ of this Court, with the 
exception of the prerogative writs and 
writs in Prize Courts cases, which latter 
are provided for by the Prize Oourt Kules, 
is styled a writ. This Oourt is the King’s 
Court and is a superior Court of record. 
It is the High Oourt of justice for Burma, 
and has both an ordinary and an extraordi- 
dinary civil and criminal jurisdiction 

(10) (1928) A O 459; 113 Ind. Oas. 273; A I R 1928 
P C300; 97 L J PO 97, 139 LT 527; 72 8 J 452; 
44 TLR 632; 28 L W 874; 30 Or. L J 113; 26A L 
J 1169 (P 0). 

(11) (1874) LR 5P O 417; 48 L J PO 39; 30L Ts 
237; 22 W R 516. 2 Sk. ee ik 
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throughout Burma, with the exception of 
certain backward areas, Nomatter is deem- 
ed to be beyond the jurisdiction of a 
superior Court unless it is expressly shown 
to be so, and an objection to the jurisdiction 
of a superior Oourt of general jurisdiction 
must show what other Court has jurisdiction, 
so as to make it clear that the exercise by the 
superior Court of its general jurisdiction, is 
unncessary: Bishop of Sodor and Man v. 
Earl cf Derby (12), at p. 357, Peacock v. 
Bell (13) atp 74 and Mostyn v. Fabrigas 
(14), at p. 171. 

In Abdul Bari Chowdhry v. Commissioner 
of Income-Tax, Burma (15), at p. 294 
Page, O. J., said: 

“Tf the word is taken to mean that the Income- 
tax Officer, regardless of information in his possession 
deliberitely, recklessly or fraudulently has made 
an assessment under s. 23 (4) which he knows that 
he was not justified in making, in such circum- 


stances and assuming that the assessee has failed to 
obtain redress as provided in the Act, I should 


agreement. He then proceeded to quote 
the observations of the same learned 
Judge in The King v. Board of Education 
(4), to which we have already made reference. 
On behalf of the respondents it is urged 
that this High Oourt was constituted by 
the Letters Patent of His Majesty, granted 
on November 11, 1922, by virtue_of the 
authority to establish new High Oourts con- 
ferred by s, 113, Govt. of India Act, 1915: 
that under the provisions of this section 
His Majesty may “confer on any High 
Court so established any such jurisdiction, 


Powers and authority as are vested in or ` 


may be conferred on any High Court. at 
the” commencement of 
therefore the jurisdiction of this Oourt is 
confined to the jurisdiction conferred by the 
terms of the Letters Patent establishing it; 
that as there is no specific manticn of the 


` high prerogative writs in the Letters Patent 


it follows that jurisdiction to issuesuch writs 
has not been conferredon this Court. The 
answer to this argument is that the Letters 


(12) 2 Ves. Sen, 337, (357). 

(13) 1 Wms. Saund 73, (74). 

12) 1 Oown 160, (171). 

(15) 9 R 281, (294); 133 Ind, Oas. 81; 
Rang. 184; Ind. Rul. (1931) Rang, 225 (F B). 


- (16) (1911) 1 K B 410, (424); 80 L J K B 531; 103 L 
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Patent sets out the jurisdiction of the 
Court in general terms and does not partis 
cularize the remedies or processes where 
by that Jurisdiction may be exercised, and 
that the grant of jurisdiction includes by 
implication the authority to issue such 
writ or process as is necessary to enforce 
it. As we have said, this Court isthe King's 
Court with general jurisdiction throughout 
Burma, and therefore it must have inherent 
power to issue the King’s writs unless 
that power has been taken away by His 
Majesty by express terms. There is nothing 
in the Letters Patent which in terms 
deprives this Court of the power to issue the 
high prerogative writs. 

The same conclusion is reached by 
historical survey. It cannot be doubted 
that the High Courts of Calcutta, Madras 
and Bombay possess the power to issue 
the writ of certiorari: Annie Besani v. 
Advocate-General of Madras (17), at p. 159. 
These Courts constantly exercise the power 
to issue the writ throughout their respec- 
tive territorial jurisdictions, The High 
Court of Calcutta was granted this power 
by cl. 4 of the Charter of 1774 of the 
Supreme Cou:t of Judicature at Fort 
William in Bengal, whereby the Judges 
of the Court were appointed "to have such 
jurisdiction and authority as our Justices 
of our Court of Kings Bench have.” By 
s. 20, Govt. of India Act, 1800 139 ang 
40 Geo. III, e. 79) it was enacted: 

“astho power and authority of the said 
Supreme Court of Judicature in and for the said 
Presidency of Fort William aforesaid, as now 
and by virtue of this Act established, and all 


such regulations as have been or may be hereafter, 
according to the powers and authorities, and 


| Subject to the provisions and restrictions before 


enacted, framed and provided shall axtend to and 
over the said province or district of Benares, and 
to and over all the factories, districts and places, 
which now are or hereafter shall be made sub- 
ordinate thereto, and to and over all such provinces 
and districts as may at any time hereafter be annexed 
and made subject to the said presidency of Fort 
William aforeasid." | 

This provisicn remained in force until 
it was repealed by the Govt, of India 
Act, 1915, Part of Lower Burma was ans, 
nexed and made subject to the Presidency. 
of Fort William in Bengal in 1826, and 
the remainder in 1854. It cannot be gain- 
said that as and when these territories 
were annexed they came, by reason of 


' this provision, under the jurisdiction of 


(17) 43 M 146 (159); 52 Ind. Oas, 209; ATR 1919 PO 
31; 20 Or. L J 593; 46 1+A 176:37 ML J 139-17 A 
L J 925; 23 O W N 988; (1919) MWN 855:10L W 
451; 26M LT 408; 1 UP LR (P O) 74; (1919) 35 
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the Supreme Court, which was subsequently 
replaced, in 1862 hv the High Court of 
Judicature. at Fort “William in Bengal and 
therefore that the Supreme’ Court, -and sub- 
sequently thé High Court of Calentts, had 
authority to iasue the high prerogative writs 
in British Burma. A number of Acts of the 
Governor-General of India. in Oouncil were 
passed, establishing “Courts ‘in British 
Burma and defining their respective juris- 
dictions. The mcst-important are Act I of 
1863, Act XXI, of 1863, Act:VIL of 1872, 
Act XVILóf 1875 and Act AL. of 1889. “In 
all. these. Acts there was ; provided a tight 
6f-appeal from the highest Court in British 
Burma to the High Oourt of Calcutta. 
That High Court therefore rétained its 
jurisdiction in “British Burma and without 
doubt:continued to have power ‘to. issue 
the prerogative writs In ‘British “Burma. 
It is argued that, because in 1882 a Ohief 
Commissioner ior British | Burma was 
appointed who ‘was not ‘subordinate to 
the Presidency of Fort William in Bengal, 
the jurisdiction Of the High ‘Court of 
Calcutta conferred by 8:20, Govt. of India 
Act, 1800, was by implication abrogated. 
That is.a contention to which we cannot 
accede. When a superior Court of general 
juriediction has had territorial jurisdiction 
conferred upon it, that jurisdiction, cane 
not be taken away. except -by express words 
or necessary implication. : The’ fact, that a 
new system of executive administration 
was established.could not affect the juris- 
dictions of Civil Courts, -In 1800: by ‘the 
Gower: Burma Courte.Act VI of 1200, ithe 
Ghiéf Court'of! Lower Burma ‘was ' establigh- 
éd ‘aa the highest.Oourt ‘of Oivil and “Orimi- 
nal .appealsin.andfor Lower Burma. 

' The tight of -appeal«to the ‘High Court 
of Oalcutta ‘was “abolished, * ‘but’ the „jurie 
diction òf that High Court; in“ British Burma 
was mot abolished: and - it: is important :to 
notice:that ~this ‘jurisdiction -was conferred 
_ by-an'Imperial statute, “and therefore could 

by an “Act of the 
Gyovernor-General-in-Council. In our opinion, 
the High 


pointed cut, if ‘it ig asserted that the Oal- 


itymust ‘be shown in: what: other, Court the 
jurisdiction thereafter ay. “So'far asuwe 
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know, the Calcutta High Court never exercis 


ed its’ power tq issue a writin Lower. Burma, 


In the matter of Mauna. eyv (RANG.) 


and after 1915 it would have 
culty in procuring the ‘servic: 
as Lower Burma was no long: 
territorial jurisdiction. But, 1 
the power was still (here althoug 
sitate it remained in abeya 
this High Court was establish 
by necessary implication it £ 
the authority which up to th: 
remained vested in the Ca 
Court. We are aware that tl 
of the Letters Patent of this 
that, “whereas no part of thes 
is included within the limits 
jurisdiction of -any High © 
statement in the Preamble is 
ing authority, ,and this particu 
clearly réefers,only -to-territorial 

‘Upper Burma was not iia 
1886,’and never” became ‘st’ 
Presidency „of ,Fort , William 
The Calcutta „High -Oourt, th 
had :jurisdiction-in -Upper >Bu 
fact- does: not ‘affect ‘the «pre 
This “High Oourt, “having `- 
obtained the power-to issue tt 
writs, ‘must ‘necessarily haye <q 
them ‘thronghout “its "territo 
tion; that is, ‘in both “Lowe 
Burma. Therefore, both. on hist 
and on .general „principle, 1 
this High Court has power 
high prerogative.writs, except 
such power.has. been restricte 
We are confirmed. in this .of 
Act of the Legislature, Act: XL 
March 5, 1923, which:was pas 
this High Court was establist 
this Act, -s. 45, Specific Re 
as follows: 

“Any of the High Oourts of Jud 
William, Madras and Bombay may 
requiring any specific act to be d 
within the local limits of its ordina 
jurisdiction, by any person holding 
whether of a permanent or of a tt 


or by any corporation’ or inferior 
cature.” 


Section 50 of thə same Ac 
neither the High Court nı 
thereof “shall heréafter issu 
mandamus.” Section 45,.-in 
statutory recognition to the p 
High Courts. to make an or 
to the issue Of the writ of m 
restricts the local area witł 
writ may be issued. If, -apar 
the new High Court at Rangoc 
power to issue ` a..writ. of: m 
was the..purpose -of ‘addins 


+ 8,745? Yet by +Act XI. òf 
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words. "and Bombay” the words “Bombay 
and - Rangoon” weré substituted at the 
beginning of s. 45. Clearly, the Legizlature 
added Rangoon to.s. 45. because -it was ree 
cognized that thè High Court at Rangoon: 
had power, either inherent or express, .to. 
issue.the prerogative writs, in common with. 
the High Courts in. the Presidency, towns, 
and for no otber reason. 

Consequently, these petitions. must suc- 
ceed and the rules nist for certiorari . must. 
be. made -absolute. The records of the. 


respondents, which have been brought into.. 


this Court, so far as. they purport to deter- 
mine under the Ten. Act the. “fair. rents” 
of lands belonging to the. petitioners, are 
quashed. The petitioners are entitled 
to their costs againstithe respondents, Advo-- 
cates’ fee ten gold mohurs for each petition. 


B. Petitions allowed.. 


Pe 


PATNA: HIGH COURT: 
Death Reference No. 5 of 1940 
and l 
Criminal Appeal. No. 49:0f 1940 
April 17, 1940 
HaRRIES, O. Ji AND: ROWLAND, J. 
EMFEROR—PkosgoUTOoR 
a VETBUS 
GIRDHARI: THLI—AcovusgEp-. 

Criminal Procedure Code (Act V of 1898), s. 182—. 
Statement by witnesses to Police duringinvestigatton——: 
Use of —If can be used to corroborate their evidence— 
Penal Code (Act XLV of 1860);s. 302—Ojfence ‘held 
murder.’ 

If is not permissible to.uge: statements made: to- the 
Polica:during: investigation to: show that it wasmot; 
_anew story inthe mouth of the witnesses, Under. 

s; 162, Oriminal P.'O,, such statements can only be 
used for the- purpose-~of‘contradicting the prosecu- 
tion: witnesses. There:is nothing in the Oode to: 
justify the use ofthese -statements by the prosecution 
for its own purposes and specially for the.purpose,of 
edérroborating the ‘statements made by witnesses in 
Gourt The provisions ofthe sectidn are to be 
strictly observed. 118 Tnd. Oas. 130 (1) :and 180 Ind 
Oase. 1 (2), relied on, 

‘Held, onfacts.that though the blow might have 
been struck in a quarrel, yet the circumstances were 
such that the-accused-cculd not possibly pray in aid: 
any of the exceptions to s. 300, I, P. O.. The blows. 
were- extremely vicious.and:.. savage ones,and the 
person: who struck them, must have. either intended 
to cause death‘or cause such bodily injury as would 
in the ordinary ‘course of‘ nature result in- death: 
Even the most illiterate and ignorant person would 
realise that a savage blow. with an axe in the region 
of the abdomen and spine was bound to cause death 
or injury which would result in death. The accused 
therefore was guilty: of the offence of:murder. [In 
view of the: unpremeditated nature of crime the sent- 
, ence awarded? was transportation for life.}. 


D, Réf. and Cr, A. madé by the Judi- 
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cial Commissioner.of Ohota Nagpur, in his 
Letter No. 8.(c), dated March.19, 1940. 


‘The Assistant Goyt.. Advocate; in-support 
of :the-Reference: 

Mi. Kedarnath: Varma, 
Reference. 


Harrles, C. J.—This is. a reference 
under 8. 374, Criminal P. O.. made by the 
Judicial Commissioner of Ohota Nagpur 
for confirmation, of a death sentence pass- 
ed. upon Girdhari. Teli. The latter has 
also appealéd against his conviction and 
sentence, and it will be convenient to dis- 
pose of both the. reference and the ‘appeal! - 
in. this judgment, 

Girdhari Teli together with his three 
sons, Chowa’ Teli, Bandhu Teli and Behari 
Teli, were tried. by the learned Judicial 
Commissioner of -Chota Nagpur assisted 
by three assessors .upon’ a charge of 
i on August 19, 


against the 


murdering, one. Kali Teli 
1939, in the, village of Marudib. Two of 
the agsessors: were of opinion that Girdhari' 
was guilty of murder, whereas the third 
assessor. was of opinion’ that Girdhari 
had killed, Kali.. but-he did not think that 
Girdhari. had any intention to kill.’ Two 
assessors were of opinion that Bandhu and 
Chowa, had joined’ in the. aesault on Kali 
put could” not say, whether they intended: 
to. Kill Kali or, not. These. two assessors ° 
were.. not satisfied ‘ that Behari'took any: part: 
in, the, assaulf and would~ give him~ the 
benefit. of. the doubt: The third: assessor 
was, not satistied. that either Ohowa or- 
Behari was, present at the assault and would 
give. Bandhu. the benefit of, the doubt: as: 
he himself was beaten. The learned Judie 
cial Commissioner was of.opinion that there 
was some. doubt in the cases- of Bandhu, 
Chowa and Behari, and. accordingly: he 
acquitted. them upon the charge of‘murder, 
He. was, however, satisfied that’ the charge 
against. Girdhari had” been established 
beyond :all:reasonable doubt, and he there- 
fore, convicted’ him ofmurder, and as he 
could fihd. no extenuating circumstances 
whatsoever he sentenced’ Girdhari to death 

Girdhari and, the deceased. man, Kali, 
belonged to the same family, Girdhari 
being the son of one Mohar Teli, whereas 
Kali was thë son of Anup a brother of 
Mohar Teli. The family of Girdhari had 
separated. from that of Kali Teli, and it 
was the case for the prosecution that 
considerable ili-feeling had ‘arisen by reason 
of the fact that Girdhari had obtained pos- 
session of more than his fair 'share of the 
family property: It is the case’ for tho 
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prosecution. that a -panchayati had been 
called by both Girdhari and Kali and 
that the panches had made an award and 
had actually divided some of the family 


property. Unfortunately, however, some 
property still rémained to be divided, 
and it was a portion of this property 


that gave rise tothe dispute which caused 
the death of Kali. are 

On the day in question, namely the 
August 19, 1939, Kali together 
his nephew Aklu and servants had gone 
to plough a field called Simrabad, After 
ploughing that field, Kali went at about 
10 a. m.. to another field called Kubri 
Mahua and cut the boundary ridge of that 
field tolet out the water. As he was 
doing this, the-four accused persons are 
said to have. come up to him and Girdhari 
is alleged to have said “I will not allow 
you to plough this field, you are taking 
more than your share’. Kali is said _ fo 
have asked Aklu to bring a measuring 
pole in -order to measure the land, Kali 
had also said that he was ploughing the 
land because he had always done 80. 
Aklu, it is said, went to his house which 
was about one hundred yards away and 
was returning towards the field when 


Girdhari struck Kali on the head with a. 


pole-axe, and „immediately afterwards 
struk him another violent blow on the right 
side in the.region of the abdomen, and ‘as 
a result of these blows Kali was felled 
to the ground. The threé sons of Girdhari 
are then said to have pressed Kali and 
caused bis entrails to protrude through 
the gaping wound which had been caused 
on his right side. A number of people 
are said to have come on to the scene, 
whereupon Girdhari and his sons went away. 

Aklu went to Police Station Deori, and at 
11-30 a, m. he informed a constable that 
Kali had been attacked and severely injur- 
ed by Girdhari. Thesenior officers of the 
Thana were not present, and accordingly 
Aklu's ‘statement was not recorded as a 
first information report, A constable was 
ont with Aklu back to the village to take 
the injared man to Mirzaganj hospital. 
“Ib appears that a doctor had been sent 
for, who came -and examined Kali, He 
was then in a moribund condition, and the 
doctor thought it advisable to record his 
dying declaration. In that dying declara- 
tion Kali says that he was ploughing his 
field at about 10 a, m. when he was attack- 
éd by six persons. Girdhari first of all 
came and struck him with a sword on 
his abdomen ‘and then Chowa struck him 
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with a phalsa on the back of the head. © 
Then all four persons threw him down | 
and gotupon his person. Then they fled - 
away, and the declarant. became uncon- | 
scious, It isto be observed that in this l 
dying declaration Kali savs that bix 
persons assaulted him. He only giveś 
five names, and Bandhu he actually names 
twice. Later on he limits the assailants . 
to four. It is quite clear from this dying 
declaration that it is a confused statement, - | 
and the evidence of the doctor who record- 
ed it, Bhagwat Prasad Singh (P. W. No. 15) 
also makes it clear that Kali at this time 
was in a very precarious condition, and 
his condition might well lead to considere- 
able confusion of mind. ; | 

[After reviewing the evidence of the ` 
defence and prosecution, his Lordship 
continued. | | 

If this prosecution evidence be accapted, 
there can be little doubt that the attack 
was a premeditated one; but” I find it 
difficult to accept this evidence on its face 
value. Noreference'is made in the first 
information report to Chowa’s wife giving 
Girdhari to poleeaxe or to the fact that 
she was carrying a polesaxe concealed 
under a leaf umbrella. Further, it is to ba 
observed that these witnesses did not men- 
tion this fact:-in the Court of the Gome 
mitting Magistrate. It is. trae that their 
examination; in that Court appears to have 
been parfunctory, -but no mention of thede 
important facts: appear ‘in théir depositions. ; 
The learned “Sudicial Commissioner pointed 
out that though these witnesses had not. 
made such statements in the..-Court: of -the'- 
Committing Magistrate’ the ‘Police - diary- 
showed that they bad made ‘such statements ` 
when they were first interviewed by the. 
investigating officer, In my view the: 
learned Judicial Commissionar had no. 
right to use statements by witnesses to the, 
Police in order to show that their evidence 
in the Court of Session did not introduce. 
any new matter. Statements madeto the 
Police during investigation can be used, 
in. cross-examination to contradict a wite 
ness, but they cannot be used to corro- 
borate that witness's evidence; and they’ 
certainly cannot be looked at by a Court 
when no reference whatsoever has been 
made to the statements during the course 
ofthe case. The learned Judicial Com- 
missioner in this case appears to have 
taken the statements madeto the Police as 
substantive:pieces of evidence which could 
be used -by the prosecution, © Eliminating , 
the statements made.to the Police, there are 


ng 
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two statements by each of the eye-witnesses, that he was entitled to usa the Dole: axe 
one in the Court of Session and one before’ in defence of hisown person. He certainly 
the.committing Magistrate. - In the Court of. was nob entitled to use anything in 
Session each witness mentions this incident defence of property because he was ihe 
of Chowa's wife handing Girdhari the Polee  &ggrəssor and had come to Plot No 1503 
axe, whereas in the Court of the Oom- Which was in Kali’s possession. Even if 
mitting Magistrate not one of the Witnesses there wasa quarrel and abuse, there was 
made reference tosuch an incident. That no justification whatsoever for Girdhari 
being so, I‘ am left in considerable donbt Using a lethal weapon such as a pole- 
whether such an incident: occurred, Fure BXe, particularly when he himself was in 
ther, I am very doubtful whether Girdhari the wrong and was the aggressor, The 
ever. shcùted to. Ohowa'’s wife to bring- blow might have been struck in a quarrel, 
what he had instructed her to bring, that) but the circumstances are such that 
is the pole-axe, This might well be an’ Girdbaricannot possibly Pray in aid any 
embellishment added by Talo Koiri to hig of the exceptions to s, 300, I, P, O. The 
evidence inthe Court of the Committing- blows were extremely vicious and savage 
Magistrate. I find it difficult to accept ones, and the person who struck them must 
this part of the case as established have either Intended to cause death or 
beyond-all reasonable doubt, ; cause such: bodily injury as would in the 

It is clear from the medica] evidence Ordinary course of nature result in deatn, 
that Aklu received a number of injuriesand Even the most illiterate and ignorant 
so did Bandhu. Bandhu had two lacerated person would Tealiss that a 8avaga blow 
wounds: on «the left side of his head and with an. axe in the region of the abdomen 
one lacerated wound on the right temporal and Spine was bound bo cause death or 


region as wellas an abrasion on the outer Injury which would result in death, 
side ofthe front of the left elbow. Akly In my view Girdhari in Striking -these 
had four. injuries, a bruise on the left blows which caused Kali’s death was 
thigh, a scratch onthe left ‘Shoulder, an guilty, of the offence of murder and was 
abrasion on the upper part of the right Tightly convicted under s, 302, L P.-O. 
side of the back and g bruise on the There, however, remains the question of 
left little- finger. Aklu in evidence Sentence, If the attack had been 8 pres 
attempted to account for the injuries on Meditated one, I should-nét have interfered 
his body by stating that he went to Kalis With the sentence passed, However, holds 
assistance and was Struck .on-the lef, ingas I do- that there was no premeditas 
thigh -by Bandhu. He only, mentioneg tiou- and that the attack was madè in a 
one injury ihcugh in fact he ‘had four, quarrel, Ido not think that &-Bentence of 
klu. gives no explanation for the injuries death is necessary. In AJ] Probability 
found on Bandhu, The fact: that these Girdhari enraged by -What had occurred 
injuries were caused; shows ‘that the evi~ picked up this axe and without any real 
dence for the prosecution js not entirely thought: attacked. Kali with fata] results, 
true, as no witness has stated that there In my Judgment a sentence of trangportae 
was any kind of marpit between the parties, tion: for life ig sufficient in this Case to 
In my view the injuries to Bandnu and meet the ends of justice, | 
Aklu show that there was scme scuffle and I would, therefore, discharge this refer- 
that in that’ scuffle they received the ence and set aside the Sentence of death 
injuries found upon them. It js impossible but would , Confirm “the conviction under 
to.say whether such marpit took place 8. 302, 1. P.C, and substitute a sentence 
before or afier Kali had been struck to. of transportation for life for the Sentence 
the ` ground; but one thing appears tobe Which I have set aside. To this extent, 
tolerably clear thatthe assault on Kali- and this extent only I would allow the 
took eee during a heated quarrel. In ‘appeal, f 
my view these circumstances tend-to show.’ || d, J— i ! 
that the attack on Kali was not a preme= ` POW ANa nE m — 
ditated one but was ‘6ne made during a The incident on which the Judicial 
dispute concerning possession ; Of plot’ Oommissioner rests his finding as to pres 
No, 1503. Even-if that view be. accepted, Meditation on the part of Girdhari—that is 
it inno way follows that Girdhari’s crime to say,’ the Story of how the axe was 
is anything less than murder. There is handed to.him at his request by Chowa’s 
nothing on the record to show that wife-—cannot ‘be relied on. for that purpose, 
Girdhari, was in any. real. danger. and. It was not given’: in , evidence at the. 
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commitment inquiry, is not- referred. to in 
the commitment Order, and is not. there- 
fore a part of the prosecution case which. 
the defence. had notice that they had to 
meet. If it was intended to use this 
Incident at the trial, the particulars of it 
ought’ to have been elicited at the inquiry. 
Failing that, the Public Prosecutor should 
not, Without. obtaining the special per- 
mission of the Court (for which the time 
to ask was when opening his case), have 
Jed. evidence about it, Whether or: no Jit. 
was a “new story” from the point. of view 
of the witnesses, it was new.to. the 
accused. 4 

And it was not permissible. to use.states 
„ments made to the,Police during investiga- 
‘tion to: show, that it wasnot a.new story, 
in” the mouth of the witnesses. Under 
8, 162,. Criminal P, O. such. statements 
can only be used for the. purpose of con-- 
tradicting the prosecution witnesses, As 
was Said in Jhari Gope.v. King-Emperor 
(1) there is nothingin the Code to justify: 
the use of these. statements by the proses 
cution for. its. own purposes and especially 
for the purpose of corroborating the state. 
ments made by prosecution witnesses in. 
Court. The section was recently under the 
consideration of their. Lordships. of the- 
Privy Oouneil in Pakala Narayana Swami Vy: 
King-Emperor,(2) and, their Lordships: have. 
clearly, indicated their view that, the. pro-- 
Visions of the section are to be strictly. 
observed, of which it behoves, all the Courts, 
in the mufassal duly to take note, 


Di- Reference discharged: - 


(1) 8 Pat. 279; 118.Ind: Cas. 13010 PL T 460;A1R: 
1929 Pat. 268; 30 3r, L, J 858; Ind.. Rul. (1929) Pat. 
482: l 

(2) 18-Pat.: 234; 180-Ind; Oag l? A I R4939 P' 0:47: - 
1939 O L R 134; (1939) 
11 RPO .166; 1939.0: W.. N 182; 20.P.L T 265; 49 L W 
349; 43 O W N,473; (1939) A L J. 298; 41. Bom. L.R 
428;41'P ‘L R272; 69° O'L J 273; 5 B°R 449: (1939y. 
liM L-J 756;66'T A 66;- (1939) Kar: (P-Qy 123 Sup; 
(P.O): ` - ` a 
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NAGPUR HIGH COURT 
Oivi] Revision Application No. . 97.0f.1939 
l February 15, 1940 

ə PURANIK, J, 
G ADI—~ JUDGMENT- DEBTOR— APPLICANT: 
ae versus. 
TRILOK OHAND AND ANOTHER 
— DRORER-HOLDERS— OPPOSITE Party 

__G, P: and, Berar Temporary Postponement. of.. 
Ezecution of: Decrees Act (XVI. of 1938), a, 3—- 
‘Livestock'’—Cattle.of judgment-debtor if inciided— 
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Application under s. S—Reguisite amount paid- 
Release of cattle attached cannot be refused ` on 
ground that judgment-debtor.was dishonest: debtor, 

The cattle of the judgment:debtor are livestock 
within the meaning of s. 3 (3) of Postponement of 
Execution of Decrees Act, The words “ of a perish- 
able nature” cannot be read along with: the word 
“ liyestock.” Thoss words appear ‘to: be intended:to 
qualify other ;movable property... 

When a judgment-debtor applies under s. 3 - and 
pays the amount required’ under that ,gection . an 
prays for stay of execution and release of hig at? 
tached cattle, the Court cannot decline the - latter 
relief. on the ground that: the jodgment-debtor was 
a dishonest debtor whose object: was merely to 
avoid payment of the debt, 


C. R. App, of the order of the Court of the: 
Hem Oauses, Ramtek, dated N ovem ber 267 
1938. 

Mr. D. M, Deo, for the Applicant: 


Order,-—The desree-holders, who obtained 
a decree against- the judgment-deébtor who, 
isan agriculturist: in the, year 1930; were 
proceeding with their exécution and had’ 
attached ‘certain livestock, namealr, the 
cattle belonging to the judgment-debtor, 
While the execution proceedings were 
thus continuing the O. P? and Berar; 
Temporary Postponement of: Execution . 
of Decrees Act, 1938, came into force. 
Under. s; 3.of that Act the Judgmentsdebtor 
applied for- payment of 1/20th of. the total, 
amount ofthe decree remaining unpaid. 
and prayed‘that on such payment the exe~ 
cution of the decree should be stayed, and. 
the livestock belonging to the judgment». 
debtor, that were attached should “ba 
released from attachment; This: appliċas 
tion was made by the judgment-debtor on; 
August 20;1938;and Re: 9-2-were deposited: 
immediately’ and’ Rs. 9-3 were paid to” the 
Pleader of the decree-holders on Septembér 
27, 1938. The judgment-debtor thus com> 
plied’ with thé terms of s. 3: of -that, Act. 
Thereupon on November 26, 1438; ‘the’ 
Court dismissed’ the execution applicar. 
tion as partly satisfied but ordered | that the. 
attachment shall continue as the cattlé: 
attached are: not ‘livestock within the, 
meaning of Postponement of Execution of 
Decrees Act and as the judgment-debtor 16, 
a dishonest debtor whose object is merely, 
to- avoid payment of the debt.. The word’ 
‘livestock’ is dot defined in the ©: P 
and Berar- Act No. XVI of 1938, nor can 
I“ finda definition in the Civil P.O., Wé. 
have therefore to look to the Dictionary; 
Meaning of the word ‘livestock’, Ohame. 
ber's- Twentieth Oentury Dictionary. gives: 
the. meaning’ es “domestic: animals,” 
especially- horses, cattle, sheep and-pigs,): 
The cattlé~ belonging: to” the’ judgment- 


TN 


MANEA — — = 


a + 


_ Civil Revision Application No; 558 ot 1938 


1940 


debtor were thus livestock. I fail to 
understand as to why the Judge says that 
the cattle of the judgment-debtor are not 
livestock within the meaning of Postponee 
(ment of Execution of Decrees Act of ‘193%, 
Olause 3 of e. 3 of that Act enacts that all 
attachments of growing crops, agricultu- 
„Tal produce, livestock and other movable 
Property ‘of a perishable nature made in 
. execution of -decrees the execution of 
-which has been stayed under subss. (1) or 
- Subeg, (2), and existing on the date on 
which an unconditional stay order is passed, 
or on which conditional stay order becomes 
absolute, shall be withdrawn. It appears 
_ to me thatthe Courts read the words “of 
a perishable nature” along with the word 
“livestock.” Those words appear to be 
intended to qualify other movable pro- 
= perty. I.therefore hold that the cattte of 
the judgment-debtor that were attached 
were livestock within the meaning of 
cl. 3 of s. 3 of the C. P; and Berar Act 
- XVI of 1938 and the judgment-debtor 
„ was entitled to:ask for. their release from 







7 


. the attachment, . 


os The second reason given by the Court 


in declining to, release the cattle, namely, 
that -the- judgment-debtor was a dishonest 
debtor whose object. was merely to avoid 
Payment of the debt, should not have 
been > stated in the .order. ‘The. GC. P. 
and Berar Act XVI of 1938 was intended 
for the relief of the: agriculturists and if 
-the Act permitted the judgment-debtor -to 
„ask for stay of execution on payment of 


.-the .1/20th -of the total-of the decree 


remaining unpaid and-if he had repaid . 
_ =-1/20th of the amount 
he was entitled forthe release of his liye- 


remaining : unpaid 
stock. r 
The order of the Court .below is set aside 
and itis ordered that the cattle will be 
forthwith released.. Oounsel’s fee Rs. 10.- 
B. Application allowed. 
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—Oreditor attaching undivided share of member of 
joint family during his lifetime—Other creditors who 
have not obtained attachment before member's death, 
whether entitled torateable distribution. 

The undivided interest of a cO-parcener in a 
Mitakshara family may be attached in his lifetime 
in execution of a decree against him for his personal 
debt, and if it was attached during his lifetime, 
it might be sold after his death whether the order 
for sale was made during his lifetime or after his 
death, but it cannot be attached after - his death 
(except where the co-parcener is the father), for it 
then ceases to be his interest and passes to the 
other co-parceners by survivorship. It is only the 
attachment effected during the lifetime of the debtor 
that would’ prevent the accrual of his interast to 
his co-parceners by survivorship, 

Where a creditor. has attached an undivided share 
of a member of joint Hindu family during his 
lifetime and sold that share and the member then 
dies, the attachment made by such creditor does not 
enure for the benefit of other creditors who have 
not obtained attachment of the share duriag that 
member's lifetime. Other creditors are, therefore 
not entitled to rateable distribution in the assets 
131 Ind. Oas, 244 (1), distinguished, 


‘Messrs. D, R, Manerikar and V. G. 


. Wagle, for the Applicant. 


_ Messrs. C, P. Murdeshwar and R A. 
Mundkur, for. Opponent No. 3. < 


: Order.—This revisional application arises 
in proceedings relating to rateable distribu- 
tion of certain assets under s. 73, Civil P, 
C. Several persons as well as Banks had 
obtained decrees against one Madappa 
Hegde who was a member of a joint Hindu 
family. The petitioner in this application 
was one of the Banks which had. filéd 
darkhast No, 684 of 1929 to execute its 
décree and had attached the undivided 
share. of the jadgment-debtor Madappa in 
the joint family property during his life- 
time, Tne said share was sold on Noveme 
ber 30, 1936 and a sum of Ks, 2235 was 
realized as assets. Before this date how- 
ever Madappa died on February 24, of the 
same year without leaving any issue, and his 
two brothers. as surviving co-parceners were 
brought on tue record Tne other decres- 
holders, who are the opponents in this 
application, had in the meanwhile filed 
applications to execute their money decrees 
against “Madappa, and they claimed Tate. 
able distribution in the said amount of 
‘Rs. 2,235 lying in Court, The petitioner 


- objected to it on the ground that they had 


not attached the undivided share of 
Madappa.in the joint family property dure 
ing his lifetime, that under the Hindy 
Law Madappa’s interest had passed to the 
survivors, and that the opponents therefore 


_had:no claim to, the assets-lying in Ovurt, 


The lower--Court “held: that “although it 
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“was true:thatithere “was ‘no “attachment of 
~Madappa’s ‘interest “in. the joint family 
“property by the opponents before his desth, 
. the attachment, which -had already been 
smade at the instance of the pétitioner in 
“his‘darkhast, “enired ‘for the benefit of 
“his oth ér créditors, 4, e., the opponents, and 
ithat--therefore. a separate attachment was 
c not "necessary; “with: ‘the -result -‘that-the 
‘loppenéiits aldo were'entitled to claim rateable 
distribution in the assets, .Intakingthat view 
; the lower Oourt:relied iupon ‘the decision in 
“!Deoraji Kaur v.Jadunadan Rai (1). That 
decision is, tothe‘ effect “that ‘where the 
“Property of the judgment. debtor had already 
v been: attached - and been: ‘ordered :to :be 
"gold tat the: instance’ of one: decree-holder, 
“and ‘another déeree-holder made- an appli- 
“cation for. “execution . and prayed; for rate- 
able distribution. of the. assets mentioning 

that the property :was‘alréady - under attach- 


ment and orders for sale, but did not, 


“expressly pray for attachment; the applica- 
tion was a sufficient’ application for ‘execu 
tion of the decree as required by s, 73 of 

_‘the'Oode, aud that the applicant was” en- 
titled to rateable distribution; that in those 
circumstances there was: no necessity-for a 

_fresh,‘attachment or for a prayer for sale 

«and that, there:was :an- implied prayer for 

; the sale of,.the property:and rateable dis- 

_tribution. It isto be noted however that 

-in that case there was no .question. about 

.the-judgment-debtor being a :member of 

-joint -Hindu ..family,..and the Court in 

-holding:that a separate: attachment by-the 


other. -creditors : was : not necessary Once © 


.the-property. was attached by-.one creditor, 
. did not- decide tke question. as to what 
should be done if the judgmentedebtor was 
_& member of an undivided Hindu, family. 
No case has been cited before .me to 
_phow that the same principle would apply 
„to, the judgment-debtor who is a mem- 
-ber of a joint Hindu family. On the 
other hand, it is an express principle of 
Hindu Law that the undivided interest of 
ETET ina Mitakshara family may 
"be attached in his lifetime in execution of a 
decree against him for his personal debt, 


and that if it was attached during his life: — 


time, it might be sold after his death whe- 
ther the crder_for sale was made during 
his lifetime or after his death, but it cannot 
be attached after his death (except where 
the co-parceneris the father), for it then 
ceases to be his interest and passes to the 
other co-parceners by survivorship. It is 


(1) 53 A 125; 131 Ind. Cas, 244; AIR 1981 All, 92. 
(1930) A-I J 1553; Ind, Rul, (1981) All, 356, 


= 
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only the attachment effected during the 
lifetime of the debtor that would prevent 
the accrual of his interest tc his co-par- 
ceners by survivorship, 

This principle has not been assailed 
before me, butit has been contended by 
the learned Advocate on behalf of- opponent 
No. 3'that the decision in Deoraji Kaur v, 
Jadunanddn Rai (1), should be ‘extended 
‘to the -case where the judgment debtor is'a 
member of a joint Hindu family, and ‘that 
therefore, if one creditor of such a judgment- 
-debtor has‘already attached his property, that 
attachment should -enure for the - benefit “of 
all his creditors and a separate attachment 
was not necessary. To ‘test the correct- 
ness of this argument:it is necessary: to 
‘examine the basis of this principle of Hindu 
Law. In the earliest case decided by the 
Privy Ocuncil, Suraj -Bansi v. Sheo Proshad 
(2), : this ‘principle was laid down-for'the 
_first.time.-‘In holding that there must: be an 


..attachment of the undivided interest of a 


.co-parcener- during bis lifetime, their -Lord- 
ships of the. Privy Council put it’ on 
the ground that it was only if something 


. like a charge or interest - in: the property 


was created that it -would . prevent the 
property from going to the-survivors. ‘In 
referring to the-previous case -law on the 
point their Lordships-say::-at- p. ` ¥04* -of 


_ the report that in-one of tte earlier cases 


a distinction was made--between -a‘ specific 
_charge on the land and a mere personal 
: decree, and.that the existence of such 

a distiction would be the -logical conse 


. quence of the power of -a--co-parcener,- as 


recognized at Madras-and- Bombay, to: sell 
‘or morigage joint property- to the-extent 
of his undivided. share, In other words, it 
was laid down that as if was open to an 
undivided cc-parcenerinMadras:and Bombay 
tosell or mortgage joint property -tothe 
extent of his. undivided share. (which:was 
not the case in Bengal), such an interest 
by analcgy čovrld-päès to his creditors only 
if there was something analogous to a sale 
or mortgage but not otherwise, and their 
Lordships proceed to observe (at p. 109* of 
the report) ‘as follows: 
“They “think that, at the time of Adit Sahai's 
eath, the execution proceedings’ under which the 
mouzah had been attached: and ordered to be sold 
had gone so far as to constitute, in favour .of the 


~ judgment-creditor, a valid’ charge upon the land 


to the extent of Adit--Sahai’s undivided share and 
interest therein whicb. could not be defeated by 
his death before the actaalsale.” ; 

Thus, their Lordships emphasized the 
_@) 6 IA 88; 50 . 148,54 O LiR 226; 4 Sar. 1 
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necessity of a specific attachment and 
order for sale during the lifetime of the 
co-parcener if the property was not to go 
by survivorship to the other co-parceners. 
The subsequent case law has been based 
“upon this earliest ruling. The’ observa- 
tions of their Lordships in the recent 
_ decisions in Anantapadmanabhaswami v. 
Offictal Receiver of Secunderabad (3), show 
‘that ‘Suraj Bansi v. Sheo Proshad (2), is 
still good law. 
- That being so, can it be said that it 
is not necessary for a creditor to speci- 


' 
La 
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fically ‘attach the interest of an undivided | 


Gosparcener if some other creditor of his 
had - already attached that interest and 
that such attachment was to enure for the 
‘benefit of ‘that creditor for: the purpose of 
‘rateable distr.bation? I do notthink such 
‘vicarious benfit can be otained by a 
creditor in the case of ‘an undivided 
Hindu. What 
order of “attachment in ‘favour of that 
“particular creditor. Where ‘the judgment- 
debtor is the sole owner ofthe property, 
it may be said that the property, if it had 


been attached by one creditor only, might. 
be deemed to be in custodia legis and:-that: 


" ‘once the'property comes before the Court in 
“thé form of Assets, any other creditor who 
proves his-claim:can get the - benefit of 
-Tateable’ distribution: ‘without having 
“obtained -an ‘order’ of -separate’-attachment, 
But’ it is difficult: to’ say “that” the ‘same 
result must follow in the case of: undivided 
- Joint family ‘property: “Fhe very’ fact that 
-but for such specific attachment by’a creditor 
ithe undiviaéd share would go to the Survivors 
' -shows that the attachment: by:the particular 
Creditor ‘is -necessary.:: Fdo not-think theres 
“fore-that bad “decision‘ in“ Déoraji Kaur v. 
“J ddiinandan Rai 1), cai be availed of by, the 
_ Opponents in the present case who have 
not attached the judgment-debtor's interest 


during his. lifetime. [t appears that in” 


_the case’ of opponent No. 3 -who alone 
as appeared in. this Oourt, an application 
for attacoment had been made during the 
_ lifetime of the _judgmentedebtor, but 


iB conceded that no. order-of attachment’*‘trom™ the’ Muni 
had been passed by the Court before his~*"It “appears that the 
order was, not’ : LM hahah 

x ao0rd ““oftheèproperty- in question and-thatefor-non- 
e a gg ote ne payment of. these’~-taxes~-the* Corporations 
“ander ‘the: ‘statutory powers vested in-them 


~ death. Why . such. an 


E 


_ passed. 
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of the case and it was 


order could be passed. 
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unfortunate’ 
that the judgment-debtor died; before any 16." 
{ think therefore- ‘by the-Oity of 
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that none of the opponents is entitled to 
‘the benefit of rateable distribution, The 
order of the lower Oourt is therefore set 
aside and the rule is made absolute with 
“costs. ~ ace 


D. Rule made absolute. 


SIND JUDICIAL COMMISSIONER'S 
a -~ COURT 


Suit No. 112 of 1939 
- November 7, 1939 


- Toso, J. 
4 SHAHBAN MOHIB—Puaintise 


versus 

KARACHI MUNIOIPAL CORPORATION 
7 AND ANOTHER— DEFENDANTS 

` Karachi Oity Municipal, Act. (XVII of 1933), 
8. 255—Suit against corporation~—Notice under a. 255 
stating particulars of cause of. action not served 
‘after date of cause `of: .action—Suit is bad for 
‘wanttof notice. ~~ ~~ tel. ; 

Where in a suit against the Municipal Oorpora- 
tion no notice under s. 255, Karachi Oity Municipal 
“Act setting forth with ‘reasonable‘ particularity the 
cause of action, is proved.to-have- been served on 


, ithe: Gorporationiafters-the date-.of the-cause of action 


„mentioned inthe: plaint,..the suit -is-bad for want 
»Of, notice. under.s, 255. -Any notice served before the 
date -of cause of i.action’ is:of:.no avail, 155--Ind, 

| Oas, 1099 (1), explained, 
Mr, Kundanmal Dayaram, 
tiff. Ape ke 


“Messrs. Dipchand. Chandumal and 
Hakumatrat M. Hidnani, for Defendants 
Nos, 1 and 2,. 


Jugdment.—This is a suit filed by the 
plaintifi’against the defendants for a decla- 
‘ration’ that tha sale'-of -property » bearing 
‘‘survey”No, 7; survey sheet M. M.+4-Machi 
-Miani Quarter, ‘Karachi; by the defendants 
“No, I, the Municipal Gorporation- of the 
"Oity of- --Karachi; to “defendant - No: 2, 
-‘Mahcmed--Kban ‘Ibrahim “is -illegal and 
‘invalid and not binding oa the plaintiff,” 
“lhnd- folk“ aa ‘injunction - restraining ~ the 
Municipal -Oorporation.of Karachi from con- 
‘Vsrming: the” said--sale, -and-defendant No. 2 


for the Plaine 


t L a ‘ avs 


it’ from ‘taking ‘a’ convey ace of-ther-property 


from“ the’ Municipal Oorporation of Karachi. 
-Municipal Corporation 
‘ofKidtachi-claimed certain-taxes in respeci 


KarachiMunicipal Actof 1933, 


(3) 60 I A167; 142 Ind, Cas, 552; AI R 1933 ,P O- ‘sold’ by public: auction the property in-quese 


- 134;°56 M 405; Ind, Rial, (1933) P 095; 37 L W 576; 
(1933) M W N 374; 37 O W N 553; 64 ML J 562; 35 


Bom, LR 3747; 5101" J -'418; ; (1933); ALJ 692, 
' , Hen NG ee ii, 13 haha -s 


| MR Ode." 
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‘tibn to’defendant No. 2 on March. 27, 1939. 
“The sale was:confirmed by res.iution No. 423 
‘on april 29, 1939, Various defences have 


« 
we th ee” 


ee eee ee am aa 


< 


above there is an obvious mistake. 


ee amma —— — — 


436 


Oorporation of Karachi and by defendant 
No, 2, the purchaser oi the plot in question, 
and issues were settled by the Gourt on 
September 18, 1939; and the suit was 
ordered to be set down for early hearing. 
On reading the issues in the suit, it is 
obvious that Issues Nos. 1 and 2 are in the 
nature of preliminary issuee and the disposal 
of these issues against the plaintiff in tke 
suit would result in the dismissal of the 
suit. It also appears that these issues can 
be dealt without recording any evidence in 
the case, and this was conceded by the 
learned Advocate for the plaintiff. In 
these circumsances I called upon the learned 


Advocates to argue Issues Nos. l and 2 in 


the suit.. Issues Nos. | and 2 read thus: 
“(1) Is the suit bad for want of notice under's, 255, 
Oity of Karachi Municipal Act ? 
(2) Has this suit been filed before the expiry of the 
period of notice prescribed by s, 255? If go, what is 
the consequence ?” mr 


. In para. 14,of the plaint the cause of ac- 
tion is thus set out; 

_ “The cause of action arose at Karachi within the 
jurisdiction of this Honourable Court on about May 
‘3, 1939. when the plaintiff was informed by defendant 
No. 2 that they intended to confirm the sale,” 


There are two paragraphs numbered 14 


in the plaint ;the.other paragraph num- 


bered 14 does not refer to the cause of ac- 
tion. Even in para, 14 which I have quoted 
It was 
not defendant No. 2 who had to confirm 
the sale but defendant No. 1, the Muni- 
cipal Corporation of Karachi. Indeed, it is 
difficult to make any sense out of this 
paragraph, the most important in the 
plaint. As the sale was confirmed on April 
29,1939, defendant No. 1 could not have 


informed the plaintiff that “they intended”. 


to confirm the sale. In fact no letter dated 
“on or about May 3, 1939" by defendants 
No. 1 to plaintiff has been produced. 
Defendant No. 2 could not have informed 
plaintiff “that they intended to confirm the 


sale,” and no. letter from defendant No. 2 


to plaintif dated “on or about May 3, 1939” 
has been produced. Now, s. 255, City 


of Karachi Municipal Act, provides that 


no suit shall lie against the Corporation 
or against the Ohief Officer of against any 
other Municipal Officer or servant in res» 
pect of any act done in pursuance or exe- 
cution or intended execution of the Act, ‘or in 


respect of any alleged neglect or default in’ 


the execution of this Act...» until the ex- 
piration of one month after notice in writing 
has been, in the case of the Corporation, 
delivered or left at the Obief Municipal 


; l BHAHBAN MONIB 0. ÉAŘAOHÌ MUN lolPAt corp. (SIND) 
been raised to the action by the Municipal 


Office, and,in the case of th 
or of a Municipal Officer 
delivered to him or left at 
place of abode; and all suct 
State with reasonable pa 
cause of action and the nam 
abode of the intending plai! 
Advocate, Pleader, agent, 1 
purpoge of the suit, Olaus 
section provides that the pl: 
be permittedto adduce evid 
any cause of action save 
forth in the notice delivered 
as aforesaid. f i 

The learned Advocate fi 
was asked to specify the 
given in respect of the sull 
withs 255 of the Municipa 
unable to refer me toany | 
after May 3, 1939 when acc 
plaint the cause of action 
ferred me toa notice dated 
1939, Ex. 7 in thecase. Th 
thus: - ` 


“The Onief Officer, 
Karachi Municipal] 


Dear Sir, 

With reference to the notice give 
above plot we are instructed by ot 
Mohib-to state that our client is un 
the attitude adopted by the Uorpc 

Our client has written toyou to . 
of taxes {rom the money of our clier 
Ourporation. A sum of Rs. 2,500 
Corporation in respect of the plot 
Corporation. 

In view of this the attitude ad 
poration is bound to land it inthe 

Please note that the Oorporatior 
cannot sell the aforesaid plot -and 
client willbe compelled to take suc 
at the risk and costs of the Corpor 
hereby again authorize the Corporat 
amount of taxes-from the acquisitic 
with the Corporation.” s 

The learned Advocate was 
to any passage in-this notice 
be said states ‘with reaso 
larity the cause of action. 
Advocate then. referred m 
notıce dated March 7; 1939, 
this again -I can find no pe 
the words of the section state 
able particularity the caut 
against the Municipal Corpi 
are certain suggestions abou 
some money in the hands 
pal Corporation and allegec 
the plaintiff against the 
Corporation for taxes. T 
proceeds : i T Ni 

“We think this is a very fair : 
spite of thisthe Municipality sell 
Will be doing soat their risk.” 


—_————— — . "EL nemkammamun 
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The notice concludes with the statement: 

“We might repeat that if the property is sold the 
Mun Bbc Mey be held liable for all consequences.” 

Lastly the learned Advocate for the plain: 
tiff referred me to yet a third notice dated 
April 13, 1939, Es, 9. This notice is ad- 
dressed to the Chairman of the Standing 
Committes of the Karachi Municipal Cor- 
poration and reads thus : a 
“Dear Sir, 

“On behalfof our olient Shahban, gon of Mohib 
we are to state that the Municipality have agreed to 
sell one wag property bearing S. No. 7 M. M. 4 for 
the purpose of realizing certain taxes, etc. The taxes 
are admittedly due not in respect of the property 
sold, but in respect of other properties as well, The 
property is worth about Rs. 10,000 and the Munici- 
pality in hot haste without caring to consider the 
interests of the parties concerned have agreed to sell 
at ridiculously low rate, i.e. for Rs. 3,700 The 
Municipality was informed from time to time that 
the property was wag? Property andcould not be 
sold: even in the record of rights the property is 
shown as wagf'property since 1936 the property 
Da been dedicated to wagf by registered deed in 


Apart from the above, admittedly there were 
Rs, 1,100 odd lying with the Municipality being the 
compensation payable to our client in respect of 
- Certain land acquired by the Municipality, though 
according to our client much larger amount was 
lying with the Municipality. Our client wrote’to the 
Municipality to appropriate tha amount admittedly 
due by the Municipality towards the taxes and if 
that had been done, the balance of taxes left would 
have been only Rs. 700 to Rs 800 and which our 
client promised to pay. Several times the Munici- 
pality have been taking in writing from our client 


authorizing the Municipality to appropriate the 
amount of compensation towards the arrears of taxes. 

We write this to state that the sale is not pro- 
per and besides the offer is ridiculously low., 

Under the circumstances we on behalf of our client 
request you will be so good as not to confirm the 
sale as otherwise our client will be greatly pre- 
judiced.” 


Here again I can see no passage in the 
entire - document in which the cause of 
action in the suit has been set out with 
reasonable particularity. The cause of 
action as stated in the plaint arose cn 
about May 3, 1939. The notices Exa. 7,8 
aud 9 are all of dates prior to May 3, 
1939. Admittedly then notice cf the Cause 
of action stated in para. 14 of the plaint 
has not been given to the Municipal Cor- 
poration of- Karachi, The wording of 
8.255 is plain and unambiguous, No suit 
can be filed against the Municipal Corpora- 
tion of the Oity of Karachi in respect 
of any act done in pursuance or execution 
or intended execution of this Act, except 
after expiration of one month from a notice 
which set out with reasonable particularity 
the cause of action, &c. In this case the 
cause of action in the plaint itself is stated 
to have arisen on about May 3, 1939 and 
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the learned Advocate cannot point to any 
notice given to the Municipal Corporation 
after that date. Even if any of the notices 
Exs.7,8 and 9 be relied upon as the 
notice given under s. 255 of the Act if 
does not comply with the terms of the 
section. In none of these notices has the 
cause of action been set out with any 
reasonable degree of particularity. 

The learned Advocate for the plaintiff 
has referred me to s. 80, Civil P, O., and 
has relied upon the case in Sourendra 
Mohan Sinha v, Secretary of State (1). But 
all that was held in that case was that 
what s. 60, Civil P. O., requires is that the 
notice should contain the cause of action, 
&c. and the relief claimed ; that if the fact 
that a particular rule was ultra vires is 
mentioned in the notice and omitted from 
the plaint, the notice does not become ine 
valid on that ground ; that the notice need 
not be practically a copy of the plaint, but 
that the notice should be such as to give 
substantial information to the Govt. of the 
basis of the claim and the relief which 
the plaintiff seeks. I have no quarrel with 
the decision of the learned Judges in the 
above case. The trouble howaver is that 
accepling this to be the standard of notice 
required, no such notice has been given by 
the plaintiff in this case. My answer to 
Issue No. 1 therefore is that the suit is bad 
for want of notice under s. 255, Oity of 
Karachi Municipal Act. In view of my 
finding on this issue, no finding is necessary 
to be recorded on Issue No. 2. The result 
is that the suit must be dismissed with costs 
and I order accordingly. | 

Suit dismissed, 


S, 
(1) 14 Pat, 283; 155 Ind. Oas. 1099; AI R 1934 Pat, 
701; 16 P L T 129; 7 R P 674. 


BHOPAL HIGH COURT 
First Oivil Appeal No, 44 of 1939 
June 24, 1939 
MorAMMAN AHMAD KHAN, C. J. AND 
P. O. BIRDI, J. 
Syed HASH MAT ALI AND Syed 
SHARAFAT ALI—PLAINTI PE — 
APPELLANTS 
VETSUS 
M. GODREJ—DEFENDANT—RESPONDENT 
Limitation Act (Bhopal) a of 1903), Arts. 40, 
137—Album given to defendant for sale on commis- 
sion ad kanaka ak Tk A Aa ak upi 
mands—Sui — 
haaa gka ae Act (IX of 1908), Arta. 49 
1 


9. ‘ 2 a + Ld 
“Article 49, Lim. Act (British India) is not go 
all-embracing in its application as it appears. 
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Article 137 affords a--clear exception. Articles 48 


and 49 apply to every kind of specific movable’ 
property, possession of which has been transferred - 


to the defendant by some means or other excepting 
voluntary deposit. A refusal to give delivery by a 
detainer of such property would'make his posses- 
sion unlawful and simultaneously start . limitation 
against a-suitfor recovery under Art. 49. 72 Ind. 
Cas: 842 (1) (1), relied.on. ` . l 

It is 8 general principle that if -man be en- 
trusted: with property for safe" custody, :he' cannot 
better hie'position by wrongfully dealing with it. The 
depository could not be allowed to take advantage of 
his own wrongful. act by claiming to be benefited 
by ‘shorter period’ under Art. "49, because, 
doing, he would be clearly defeating the object .of 
the Legislature. Narmadabat v. Bhawani Shankar 
(2), relied on. 


an’album containing valuable postage stamps to 


beitaken to England with the object ofiselling the - 


same: for Rs. 65,000 or more... The. defendant.took 
the album to England, and inspite of the repeated 
demands by the plaintifi’s father, he neither. re- 
turned it nor paid its price after his return - to 
India. The plaintiffs instituted 8 suit for the re- 
covery of the philatelic album or its price : - 

Held, that the Article applicable was Art. 145, 
(Art, 137, Bhopal Lim. Act), and not Art. 49 (Art. 40 


piers oe motte ee: 
HASHMAT ALI v. M GODRER3 (BHOP.) 


by so 


The plaintiffs’ father had given.to the defendant 


18810 


1936.a notice of demaiid was sent to tke 
defendant, who made no reply, hence this 
suif. The defendant's pleas were that the 
plaintiffs had themselves mentioned the 
price of the album, in their. notice of 1936, 
as Rs. 30,000 therefore their claim for a- 
higher price was untenable; that he. was, 
misled by means of forged certificates . as, . 
to.the,value of the „collection, wich „Was 
not worth-much according»to the estimates 
of Englishand ‘continental firms of repute, 
and that the plaintiffs’ suit, having, been, 
admitted\y filed.. more ....than ..three,. years.. 
after the defendant's, refusal-to return the 
album was: time-barred. ‘The trial Oourt. 


. disposed of the suit merely on the , point 


f r e 


of, limitation, . holding that.the . transaction, . 
never took:the form. ofa deposit, and, the - 
defendant’s refusal to return the album 
during the life-time, of the plaintiffs father, 
as clearly admitted in the plaint,. made 
his possession unlawful within the;meaning: 
of. Art. :40 (corresponding. to Art. 49 of. 


Bhopal Lim; Act), ` f ~- British Indian Act) of the Schedule to, the 
Meaning of the word “deposit” in Art, 146-discuss-) Lim. Act. Therefore the . plaintiffs’ suit. 
ed. was dismissed. as. barred by.;, three years’ . 


i’ o igi Tab t I =t ` PRN « s ] . ti be 9 
Mr, Mohammad Yaqub, Khan and Syed ee se pi ing from the defendant's 
Mohammad Askari, for the Appellants. r E E ah ME Wi 
; In this ‘appeal the only point for decision: 
d zi Mohammad Ali, for the Respon- 18 | _whether the suit is governed by art. 40° 
kn . oriany Article of the, Schedule, to- thè. Lim:.. 


r E Y 
M: A. Khan, C. J.=-This is- a plaintiff Act. „The whole. matter hinges. on the- 
nature of the defendant's possession, The 
plaintiffe-appellants take:their. stand. on. 
the provisions, of Art. .137,,(145,,of British... 
Indian : Act) and contend that. the. disputed.: 
property is essentially a deposit, and 
thirty years’ limitation rans from . the 
date of its delivery, The said Article 
runs as follows: . . ' CE 

“Against a depository or pawnee to recover 
movable property deposited or pawned.... Thirty, 
years from the date of deposit or pawn,” 

The defendant urgues that the delivery 
not being primarily for safe custody. 
did not constitute a legal deposit, and even. 
if it did, the defendant's refusal to give 
delivery made his possession wrongful 
inthe eye of law and consequently three 
years’ limitation began to run from the 
date of such refusal. On the plaintiffs’ 
own showing the refusal took place during 
the lifetime of their father and the suit was 
filed more than three years after his death. 
These arguments necessitate a careful 
consideration of the provisions of Arts. 40 
and 137 (Arts, 49 and 145?) of the Schedule 
tothe British Indian Act. Article 48 and 49 
have to be read together in order: to ap-, 
preciate the full scope of their application. 


appealin forma pauperis arising out of their 
suit for the recovery of a-philatelic album 
or its price, filed on the. Original Side of 
the High Oourt. The allegations. were that 
the plaintiffs’ father had, in March 13924, 
given to, the defendant.: anvalbum-contain- 
ing valuable postage stamps to be taken 
to England with the object of selling the 
same for Rs. 65,000 or more, ont of which 
sum the defendant was entitled to 23 per 
cent. by way -of--his commission. In the 
care of a lower offer the matter was to be 
settled by negotiation.. On March 16, 1994 
the defendant wrote-a letter to the plaintiffs’ 
father accepting.‘ the- above terms and 
{ook the album alter: signing and deliver- 
ing an inventory.-of the stamps contained 
therein, Before the defendant proceeded 
abroad the plaintiffs’ father had, however 
demanded the album. back, which: the 
defendant had not ‘returned on the pretext 
of haying” already spent . Rs....10,000 in 
arranging. its..sale. -The defendant: took 
the album to England, and: inspite of--the 
repeated demands by.the 


ak - 


after his return to India, In . December 


-by,the plaintifs’ father, 
he neither ‘returned; itinor paid. its .price. 


Ai 
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Suits for specific movable property: Tost,- sued to recover the property or its value 
or ‘acquired by theft, or dishonest? misa... 28 as.alternative.. It was-held that the suit 
appropriation or .conversion, - fall. within; fell within Art. 145 of the:Schedule to the 
the purview-of Art;.4R; whereas: suits: for- Lim. Act. The learned Bench has answer- 
all.other: property. appear -to be governed’ ed the main argumentin favour of Art. 49 
by Art.49: Itis-the. scope of this.. last’ in the following words : 

Article. which deserves attention. The, _ “It'is argued that as there was a demand and 


: e é refusal, Art, 145 ceased to, be, applicable, But itis 
anc ba eee lees considered-along: +, general principle that if a man be entrusted 
16 b. Seems-to:.. suggest: that -their‘- with property for safe custody, he cannot better 


application is confinéd only .to cases. enu-, his position. by wrongfully.dealing with it.” 
merated in Art..48 together with. those of _ This clearly means-that in the case of 
involuntary bailment. They do. - not.» deposits a long period: was prescribed 
embrace: ‘cases -ofi ' property: entrusted by: with certain: object.. The.depository could 
one: person to’ ancthér. - To hold“ otherwise, not. be allowed to take advantage of his 
would mean to admit that the, Legislature; own wrongful act by:claiming to be benetit~ 
intended,to. prescribe two.widely .different:: ed by shorter period under Arf, 49, 
periods: of limitation: for one and the same ‘because, by:s2 doing, he would be clearly 
class’of suits, which is ‘an ‘absurdity. The. defeating the object of the Legislature. 
very, fact” that a specific provision exists.: Under the circumstances the defendant- 
in law for ‘deposited property-goes to show : respondent’s objection is untenable and 
that Art. 49:-is not so; all-embracing in ita Art. 149 (137:Bhopal) clearly applies to the 
application-as it appears. Article 137 affords: present case, 
a clear’ exception, Articles. 48. and 49,. The next objection is more of an 
apply.:to every -kind of ‘specific. movable: academic. nature than legal. It is argued 
property;; possession of which has been: with great stress that the defendant's pose 
transferred to 'the:- defendant by some session of the. album in dispute did not 
means or other excepting voluntary deposit... constitute a deposit in law, deposit, pros 
Among instances of thie kind of pcessession:: perly socalled, was intended for safe 
may ‘be' mentioned. a tree: belonging to one ~ custody and did not cover the property 
party - falling by: force of- wind on the. made over . for the sole object of selling. 
land “of“anothér; or logs of timber washed, It is not quite easy for me to arrive at the 
ashore... by., the. river. on anybody’s .. land, exact significance of the argument. Proe 
A -refusal ‘to give delivery by a detainer- bably it is sought to clothe the word 
of such property’ would make his possession ‘deposit’ used in Art. 145 with the sense 
unlawful. ‘and simultaneously. start .limi-. of depositum of Roman Law; This learned 
tation against a suit-.for. recovery under - interpretation of the simple word ‘deposit’ 
Art, 49. This view is. fully- supported’ has not found favour! with any. authority 
by'such eminent authority’ as Sir -Walter onthe subject. In Kishtappa Chetty vV. 
Schwabe, O J:i in `a- cabe” reported in’ Lakshmi Ammal (72 Ind. Oas. p. 842) (1) 
Kishtappa Chetty: v: Lakshmi .Ammal (1) the learned Ohief Justice of Madras High 
and :also in. 72 Ind: Oas, at. p: 812 Tho Court has most pertinently observed— 
following remarks of thé learned Onief bee cannot, believe that ib was the intention at re 
Tatianna- ivy nice IH i ANG eer 8 e @ various Tl 
Justice” in’ diécugsing the’ scope of Arta, 48. Munsifs a wahe India or other aniordinats 
and.49’are directly in point— judges who have to administer the law should 
“TIt'seems to me, that. an. entirely.. different class. study either Coggs v. Bernard (3) or the Roman 
of suits -isibeing dealt with—not suits for recovery. Law in order to ascertain what was-the true meaning 
of ‘property deposited with another but suits in of the Art. 149. Ithink they meant to use simple 
respect of property., wrongfully.taken:or wrongfully and plain language, “aiid they used the word 
detained, ; ‘depositary,’ and in using the word they meant 
lo. Narmadabai v. Bhawani Shankar (2)- simply to say that, when one; man’s property was 
this priniple has-been'applied jua similar banded by tiat men ea tiore waa something in 
fo Pee d ANGEN a pe pant ; , 4 Urs, 1616 y 1 
cáse.: There the ` plaintiff's | mother had the terms of the fsnding over, which would prevent 
depo sited. oràaments: etc,, with the defen- his‘being treated asa, person it was deposited 
dant for.safe custody:and.on her demanda atal" =" mie 
their return was refused, shortiy after In thë. opinion : of the, learned Judges, 
which she died; More than three years., who decided:the above case, Art. 49 did 
after the demand and refusal tha plaintiff not dea}-with the: property, deposited in any 
l 4 M'L. . : & IH at | Neti ma D ; | Me. 
atab ACW od UM LT OIG A T R 1998" Mad ga ip nips een se Re es Nia 
. < i Sm. Ir dfs, ;2'' Ld. Raym. 
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be utilised by the holder, but, so long as 
it is returnable in Specie, it makes .no 
difference forthe purposes of the law of 
limitation. In Bibhu Bhushan Dutta v. 
Anandi Nath Dutt (4) the learned Bench 
of Oalcutta High Court has recently 


held: that a suit’ for the recover of G. C.. 


notes, given by one brother to another for 
being used as. security for service, brought 
‘by the heirs of the former against - the 
heirs of the latter. was governed by 
Art, 145-and not either ` by s. 10 of the 
Lim. Act or Art. 49.- It was further held 
that a déposit even included a commodatum 
ora gratis Joan of movables. In the 
present case thérefore it seems hardly 
Possible to exclude the philatelic album, 
given to the defendant for negotiating a 
sale, from the category of a deposit, The 
depositary was under covenant to return 
the: album specifically on demand in 
case it remained unsold, and as a matter 
of fact the album was still in the defen- 
dant’s possession who admits his inability 
to- sellit. The plaintiffs’ suit clearly falls 
under Art. 145 (137 Bhoraél) and is well 
within the statutory period of 30years from 
the-date of the deposit. 


This appeal is therefore allowed with 
costs and the trial Court’s order set aside. 
The file is to be sent back for trial and 
decision cf-the remaining issues. 


Birdl, J.—I agree. 


D. | Appeal allowed. 


(4) AT R 1934 Oal, 87; 150 Ind. Oas. 308 580 LJ 
502; 6 R O 847; 010 119, 
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., _ LAHORE HIGH COURT 

: . Criminal Appeal No, 619 of 1939 . 
"> ‘February 6, 1940 
_-. ... Young, C. J. ; 
CHAMAN LAL—OONVIOT—APPELLANT 


Tis ' =- « " Persus 

oe.” WMPEROR—Oppositg Party 

Criminal trial—Soldier killing another under 
illegal- orders of superior, whether excused— Penal 
Code (Act XLV of 1860), ss, 76, 325—Convict warder 
torturing convicts under ordera of superior—De- 
fence of s,..76, if can be pleaded—Torture resulting 
tn death ofeconvict—Severest punishment is called 
for—Jail_ administration—Torture of convicts—Ez- 
tent of —Evidence—Several persong tried on same 
indictment—Witness called y one of them, may be 
cross-examined by other if he gives testimony tending 
to incriminate him— Admissibility of such evidence— 
Criminal Procedure Code (Act V of 1898), a. 174— 
Object’ of —Criminal trial—Evidence—Apprectation-—~ 


. ing whether he will 


‘offence against a convict. 


OHAMAN LAL Vv. EMPEROR LAH.) 


Jail Oficial committing offence again 
jail premises—Evidence of other convic 
relied. F 

. Even when a soldier obeys the orde) 
rior officer if the order jg obviously 
illegal, the soldier is not excused ever 
may bə put in the awkward predican 
risk being shot | 
Court Martial for not obeying the or 
hanged by the Criminal Oourt for mur 
ing it. Obedience to an illegal order 
used in mitigation of punishment. Nia 
The Empress (2), relied on. [p. 448, col. | 

A convict jail warder must be know 
merciless beating of the eonvicts is 
law. Section 76 does not afford any d 
where he has beaten and tortured. ec 
orders of superior officers. [ibid,] 

When an officer in control of helples 
beats and tortures them, the severest ser 
to the law should be inflicted. In a 
example must be made in order to sh 
sively to others, who may be similarly 
ill-treat those in their custody, that 
cannot tolerate such cruelties, [p. 446, c 

Since the torture had-resulted in t} 
some of the convicts, the accused was 
seven years rigorous imprisonment, the 
sentence possible under s 325, I. P. O 

bipping for insubordination may 

administered in jails under proper pre 
in accordance with the rules given 
Manual. In prisons where habitual an 
term convicts are confined such a whip 
purpose of enforcing discipline may at 
Tegrettable necessity, but it is not argu 
illegal and unauthorized beating or 
afford a defence in the case of allegec 
nation, (p. 445, col. 1.) 

When two or more persons are tried 
indictment and are separately defende 
ness called by one of them may be croi 
on behalf of the others, if he gives an; 
tending to criminate them. His testimon 
is admissible. Ram Chand Chatterjee 
Sheikh (1), relied on, [ibid] 

The procedure under s. 174, Oriminal 
the purpose of discovering the cause ol 
444, col. 1.) 

Where an offence is committed by jail 
jail premises against aconvict a critic 
the eye-witnesses are convicts and that 
their evidence is unreliable has no for 


- first place, in an offence of this kind co 
"ajail it is obvious that the only evider 


be produced would be that of convicta 
was laid down that evidence was unrelie 


` -it was that of a convict, jail officials y 


complete immunity for the -commiss 
In addition, 
reason to believe that those convicted oj 
violence should be more untruthful thar 
sons. The vice of untruthfulness would 
associated with those convicted of deceit, 
perjury. A murderer may have some gor 
such as courage and initiative. [p. 443, | 


Cr. A. from an order of the M: 
First Olass, Multan, dated June 9, 


Messrs, S. K. Dar, R. N. Gurt 


Puri and P. N. Kaul, for the Appi 
Mr. Mohammad Monir, © Assista 


` Cate-General, for the Crown. 


1940 

Order.—In this case Chaman Lal has 
been fcund guilty under s. 325, I. P. O., of 
inflicting grievous hurt upon two prisoners 
under his contral sothat they died. He has 
appealed to this. Court. It is obvious to me 
as at present advised and without hearing 
Counsel on the point that if Chaman Lal 
is guilty of this offence, the sentence which 
he has received, namely, one year's im- 
prisonment in Class B is wholly insufficient 
to meet the ends of justice. Mr. Monir for 
the Crown has pointed out that if a notice 
is issued at the end of the hearing of this 
appeal to show cause why the sentence 
should rot be enhanced it will be open to 
the appellant to re-argue tte whole case. It 
is-difficult to understand in this case why 
an enhancement petition has not been filed 
before this appeal came on fcr _ hearing, 
Therefore withcut expressing any opinion 
on the merits of this appeal, I issue notice 
to Chaman Lal to show cause why the sen- 
tence inflicted upon him should not be ene 
hanced. 

With regard to the other appellants, 
assuming thatthey are also guilty for the 
purpose of this order they were acting, it is 


alleged, under the orders of Chaman Lal © 


and therefore I donot think that it would 
be proper to issue nctices of enhancement 
of sentence tò them. Chaman Lal is already 
on bail, and in view of the notice for ene 
hancement of the sentence having issued 
I think the security should be increased. 
l therefore order the appellant to furnish 
security of Rs. 7,500 instead of the present 
figure of Rs. 5,000, with one surety. The 
bond to be attested by the Deputy Regis- 
trar. 

Judgment.—Chaman Lal, Sawan Ram, 
Desa Singh, Siraj, Sardara Singh, Man. Singh, 
Atma Singh, Saudagar singh and Dula 
Singh were tried in the Court of the Addi- 
tional District Magistrate, Montgomery, who 
was exercising the powers of a Magis- 
trate, Ist Class with 
under s. 30, Criminal P. O., in the Multan 
District. These persons were tried under 
ss. 404, (Part 2)/149 (two counts), 147 and 
323 read with s, 149, I. P.C. The learned 
Magistrate found all the accused guilty 
under ss. 147, 323, read with s. 149 and 
325, read with s. 149 (two counts) and sene 
tenced them all, except Atma Singh, to 6 
months’ rigorous imprisonment each under 
ss. 147 and 323, read with s. 149 and to 
one year’s rigorous imprisonment under 
each count ofs. 325, read with s. 149; the 
sentences to run concurrently. He ordered 
Chaman Lal, the chief accused,.to be placed 


enhanced powers . 
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in “B” class in Jail. He gave Atma Singh 
6 months’ rigorous imprisonment under 
es. 147 and 323, read with s. 149 and five 
years’ rigorous imprisonment under each 
count of s 325, read with s. 149, I. P.O.; 
but directed that the sentences should run 
concurrently with the sentence which he 
was already undergoing in jail. All theso 
convicts appeal to this Court, Chaman La! 
in particular has been very badly advised 
in doing so. A preliminary point was raised 
by Counsel for Chaman Lal that the sance 
tion given by Govt. for the prosecution of 
OChaman Lal was defective. There was no- 
thing in this point and it was abandoned. 

The New Central Jail Multan isa prison 
in which long-term and habitual prisoners 
are confined. While this class of convict 
may be difficult to deal with, the discipline 
maintained by those in charge of this jail 
has been very poor. On January 8, 1939, in 
the early morning, Hari Singh and Bana, 
two convicts, died in that jail. An inquiry 
was held with the result that the 9 appel- 
lants were put on trial. The evidence dis» 
closes a deplorable state of affairs in the 
Multan Jail and on a preliminary view of 
the evidedce I felt if my duty to serve a 
notice on Chaman Lal to show cause why 
his sentence should not be enhanced. Chaman 
Lal was the Deputy Superintendent of the 
Jail who, according to the evidence was 
mainly responsible for the death of these 
convicts. As the other appellants were 
under the control and orders of Obaman 
Lal, I did not think it necessary to serve a 
notice to show cause uponthem. Although 
Shahzada Alamgir, who tried this case in 
the lower Oourt, signally failed to give a 
suitable sentence to Chaman Lal this is the 
only weak point in an otherwise admirable 
judgment. 

The facts disclosed are that four con- 
victs, Jalloo, Kartar Singh, Hari Singh and 
Inder Singh, who up to January 4, 1939, 
had not been given hard labour because of 
the state oftheir health, were given hard 
and medium labour on that date. These 
persons on January 5, protested against 


this change as they alleged that they were° 


still unfit. Kartar Singh and Hari Singh 
had been suffering from tuberculosis, Jalloo 
had an old fracture of the leg and Inder 
Singh had been considered too old and 
infirm for hard labour. On January D, these 
four refused todo the work allotted to them 
and offered to go to the punishment cells 
instead. It is alleged by the defence that 
on the night of the 5th they were ina ‘re- 
bellious’ mood, and that they took off their 


> 
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clothes and spent acold nighbin January 
in their cold cells without their clothes. On 
the morning of the 6th, three of them were 
said by Chaman Lal to be beating their 
heads against the.walls of their cells. These 
actioas appear to me to be based on despair 
and not on rebellion. A rebel tries to 
damage those over him not himself. It is 
now admitted by Counsel for Chaman 
Lalthat he, together with other convict 
warders and convict officials, at 11 o'clock 
in the morning on the 6th went tothe cells 
where these prisoners were confined and 
administered a severe beating to them, 
Obaman Lal and his Counsel have been 
forced to admit thisia view of a note in 
the Deputy Superintendent's Journal made 
by Chaman Lal himself. It is Ex. P Q/3. It 
reads as follows : l 

“At about 10-30 a. M. I was informed that convicts 
' Kartar Singh Sansi and his three companions were 
` abusing in a most filthy manner every one whom 
they could see, and that three of them were strik- 
ing their heads agaicst the cell walls. Thinking 
that they may not injure themselves seriously, I 
went there myself. Ohief Head Warder Sawan Ram 
and Mr. Haider Ali Tur and some convict officers 
(orderlies) were with us. On our reaching their cells, 
they began to abuse us 10 the most filthy manner. On 
my trying to appease their anger, they again abused 
mao to their hearts content and threatened me with 
worst consequences. Upon hearing such degrading 
words I asked my orderlies and the Ohief Head 
Warder to bring them under control as by this 
time they had again begun striking their heads 
against the floors and walls. They were ‘brought 
under control with some force and struggle as they 
were very unruly with assaulting attitudes. 

It does notappear to me that there can 
have been much fear of danger to Chaman 
Lal and the. other warders and orderlies 
from men who had spent the night in the 
manner indicated in the Journal. The force 
used consisted of 8 serious beating of all 
these four unfortunates. The bastinado (or 
beating in the- soles of feet, one of the 
worst forms of torture) was used, and all of 
them were also severely beaten on the but- 
tocks and backs. The medical evidence con- 
Arms this. It is to be noticed that Ohaman 
Lal, although he admits bis presence in 
this report, does not admit that any form 
of beating was given.. This however ia now 
Simitted in this Court by Counsel on his 
behalf. The defence story now that these 
convicts: were at that time dangerous and 
turbulent appears to be contradicted by 
the fact that they had not been put on 
hard labour because of their bad health, 
and by their conduct in injuring themselves 
rather than those under whose control they 
were, After thé beating these ccnvicts 
were placed in the punishment cells (block 
No, 14). < 
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Asa result of this beating, considerable 
trouble occurred in the jail: It is not-to be: - 
wondered at that even convicts should: pro- 
test against treatment of this sort being 
given to someof their fellows. Four others- 
who wera related to, or! interested: in, the - 
foir convicts who had’ been beaten: come 
merced: a hunger strike‘and asked to'gee-. 
Chaman Lal, the Deputy: Superintendent ‘of: 
the Jail. OChaman Lal ordered a special. 
guard of- 15 to be imattendance. He-also. 
called the jail officials together and: after 
some consultation received:these four. pro- 
testing convicts in the -chakkar or office of 
the jail. In addition tothese: four, two other’ 
convicts, namely Shian Singh and Sarwan . 
Singh, also came with the deputation. Fhe; 
protesting convicts asked the Deputy Super- 
intendent to take those: who had been. beaten 
that morning ou‘ of the punishment cells” 
or, in the-alternative,: to send the deputa» 
tien to the punishment cells as well..Chaman 
Lal adopted the: second alternalive, ‘and - it - 
is said by the Crown that he together: with 
the Obief Head: Warder and other convict 
lambardars and officials took the six’ pro- 
testing convicts to: block- No. 14; that -n 
the way, on‘the orders of Chaman.-Lal,. 
Kartar Singh (P, W. No. ‘lj, Raja. Hari 
Singh and Bana were thrown on the ground ~ 
near block: No. 14-and` that- Chamar Lal- 
and allthe jail officials with bhim commenc- - 
ed to give the. same kindof beating to.them - 
as they had -already given to: the four- in ` 
the morning. Shian Singh’and Sarwan: 
Singh, it is ajleged, on seéing the beating ., 
being -administered to their companions- 
gave up theidea-of a hunger strike and - 
they werenot put in block No, 14 but ree. 
turned to their ordinary cells,- 

„On the night of the 6th, these’. four, in + 
their injured condition, remained in the» 
punishment cells. On the morning of the- 
7th the matter having: been reported to the: 
Superintendent of ‘the Jail, Major Moham- 
mad Sarwar Khan, he visited the eight 
convicts who had been-beaten.: He-was ace’ 
companied: by}Chaman’ Lal, Head Warder.: 
Sawan Kam and others. He visited thé‘cell > 
of Raja first and found. that hè could: not- 
get Raja to answer him; but Dr. Allab: 
Bakhsh'said that he was malingering.’ I am': 
not impressed ‘wilhithe ability’ or medical: 
knowledge of this officer in view’ of the' 
circumstances and his actions: Kartar Singh” 
Sansi, who had been beaten in the “first: 
batch on the 6th, was found in his cell:: 
attempting to grind corn. It- is. necessary: 
for a convict put on this: hard: labour: to 
grind the corn in a standing=position,. The’ 
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Superintendent found Kartar Singh sitting, 
in which position it was impossible for him 
to do his work. Kartat Singh said that he 
could not stand owing tothe injuries to the 
soles ` of his feet. The Superintendent 
stopped him working, . Kartar Singh could 
hardly walk -owing to the swelling of his 
feet and ankles.- These prisoners stated in 
the presence of Chaman Lal that the "jail- 
walas had beaten them.” On the night of. 
the 7th, the condition of Bana and Hari. 
Singh became worse, and early in. the 
morning of the: 8th, at.1-30 Hari Singh 
died and at 3-30 Bana died. 

On the morning of the 8th, the jail was 
in a state of considerable commotion. 
Early that. morning the Superintendent. 
came to the jail. He. found,Chaman Lal 
in his office with some covicts who were 
using abusive language and Chaman Lal 
was “attempting to pacify them." The 
Superintendent was angry with Obaman 
Lal for bringing the convicts to the otfice 
and Ohaman Lal said that he had brought 
them there to “cool them.” From Jan- 
uary 8 to 10 a magisterial inquiry was held 
under 8. 174, Criminal P. O. On January 20 
a Police investigation commenced and 
on January 21 Chaman Lal was suspended. 
Dr, Munshi Singh, Sub-Assistant Surgeon. 
of the Central Jail, Multan,,was the first 
to examine Hari, Singh,and Bana. -The 
description he;gave of the injuries in the 
case of Hari Singh is as follows: , 

“Feet swollen with contusion marks on the heels 


and soles of both the feet and multiple contusion 
marks onthe buttocks which were swollen and of 
dusky red colour.” ~ | 

On Bana be found the following . injuries: 

“Multiple contusions on the . buttocks which were 
swollen, contused wound 2° x 1" on the middle of 
right shin skin deep, and feet as well as ankle joints 
were swollen with marks of contusion.” 

Major Smyth, I. M. 3., Civil Surgeon, 
Multan, performed post mortem examina: 
tions On the two convicts and gave evi- 


dence-atthe hearing in the Court below, 


His description of the injuries on Hari 
Singh is as follows ; 

“A bruise 5” x 34" on the back of left shoulder 
blade, a bruise 4" x3" on the back of the right 
shoulder blade, a bruise 2” x 14" on the right but- 
tock, a bruise 3” x1}" on the left buttock, a 
bruise 3" x14"? on the. back of the upper third 
right thigh and a briised area 4" x 2” on the back 
of the lower part of the right thigh; and several 
emailer bruises.” . f Kn l 2 

He found thatthe mucous membrane of, 
the stomach and of the small intestine, the 
liver, spleen and kidneys were congested. 
In his opinion the cause of death was heart 
failure due, to , shock . following multiple. 
injuries. The description of the injuries 
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fonnd by this officer on Bana is as follows: 

“A bruise 3” x 5” on the left buttock. an abra- 
4" on the upper of left buttock, a 
verticle abrasion 24" x4 " just below the last, a 
transverse abrasion above the last, another abra- 
sion near, these injuries, & bruised area 7’? x 5" on 
the lower part ofthe left buttock, an abrasion on 
the back of the left knee, an abrasion on the left 
anterior superior iliac spine, a ocontused wound 
through the skin on the inner side of the middle 
right shin, an area of abrasion 3”x1}" on the 
upper part of the right buttock, an abrasion 1" x 
14" just above the last injury, a bruise 7” x 44" 
covering the right buttock, an abrasion 4” x 4" 
on the back of the right elbow, an abrasion just 
above the last injury, a bruise 7” x 3” on the 
inner side lower half left thigh, swelling of the 
left foot, and both ankles, swelling and discoloura- 
tion in an area 3” x 3“ on the inner side of the 
right ankle and an abransion 1" x 3”? just in front 
of the right knee.” 


The cause of death was’ heart failure due 
to shock following multiple injuries. Major 
Smyth was also of opinion thatthe blows 
inflicted on both the deceased must have 
been considerably more than the number 
of injuries and that the natural result of 
such a beating was shock. The dead convicts 
were healthy men of good physique which 
emphasizes the nature of the beating which 
killed them, It.appears from the descrip- 
tion of thé injuries given above that it could 
be said that the injuries were inflicted with 
the intention of causing bodily injury and 
that the bodily injury intended ‘to be ine 
flicted was sufficient in the ordinary course 


of nature to cause death, and that therefore 
Olaman Lal and his co-accused in this case 


might well have been charged under s. 302, 
I. P. O. that is for murder. It is also diffi- 
cult to understand why Chaman Lal and at 
least some of the accused were not charged 
with the earlier beating given to the four 
other convicts. (After stating certain eyi- 
dence his Lordship proceeded further.) I 
have read the evidence of all the sev-n eye- 
witnesses and I agree with the estimate of 
the learned Magistrate that it is worthy of 
belief. A criticism of all these witnesses has 
been made by Counsel for the appellant tnat 
all the eye-witnesses are © nvicits and that 
therefore their evidence is unreliable, [ can 
find no force in this argument. Io the tirs? 
place, in an offence of this kind committed 
iaʻa jail it is obvious that the only evidence 
likely to be produced would be that of con- 
victs. If rule was laid down that evidence 
was unreliable because it was that of a 
convict, jail officials would have complete 
immunity for the commission of any offence 
against a convict. “In addition, I see no 
reason to believe that those convicted of 
crimes of violérice should be more untruta- 
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ful then other persons, The vice of untruth- 
fulness would be more associated with those 
convicted of deceit, fraud or perjury. A 
murderer may have some good qualities 
such as courage and initintive. I see no 
reason why he should not be as truthful as 
the bulk of his compatriots. 

It has been objected by Counsel for the 
appellant that in the Magisterial inquiry, 
which was held under s. 174 into the cause 
of- death cf the convicts, some of these 
prosecution witnesses gave evidence, and 
that some did not mention the presence 
of-Chaman Lal, and that Gulzara Singh 
and Kartar Singh said that they were 
beaten. under the orders of Chaman Lal 
but did not say that Chaman Lal himself 
beat them. This criticism might be of some 
weight in an ordinary criminal case. At 
the date of this inquiry, however, Chaman 
‘Lal had not been suspended, and it may 
well be that some of tbe convicts then 
giving evidence would be loth to implicate 
the Deputy Superintendent too clearly as 
they might be still, or be placed later on, 
under his power and authority. Other 
witnesses in the actual trial clearly implicate 
Chaman Lal in these proceedings as well. 
The procedure under s, 174 is for the 
purpose of discovering the cause of death, 
‘and the evidence taken was very short. 
Mr. Teal, Additional District Magistrate, 
Multan, gave evidence and said that he 
had told the Magistrate who inquired into 
the case that the proceedings were intended 
not to ascertain the names of the assailants, 
that being the work of the Police; that the 
object was to ascertain the cause of death, 
and that he directed the Magistrate to 
confine his inquiry to the object of s. 174, 
Criminal P, C. He said the witnesses 
were not too fully examined in detail with 
regard to the manner of the beating and the 
names of the assailants. I do not think 
that such discrepancies as there arein the 
evidence of some of tbe witnesses in the 
s. 174 proceedings and in the trial Court 
are of very great importance. Nor do I see 
why these witnesses would falsely implicate 
the Deputy Superintendent unless he had 
taken part in the beating. It had been 
argued by Counsel that Chaman Lal having 
taken part in the beating of the four con- 
victs in the morning, they, at any rate, 
would have a motive to accuse Chaman Lal 
of the beating in the afternoon; but it 
is interesting to note that of all these only 
one Jalloo, accused Ohaman Lal. Ifthere 
had been an intention falsely to accuse 
Ohaman . Lal or to strengthen the case 


against him, it might have been 
for the three other convicts als 
implicated him as regards the 


‘the afternoon. 


There ate the statements of 
confessing accused, Desa Singh an 
Singh. Both these implicate then 
well as Chaman Lal. Their state 
therefore admissible against Che 
I am particularly impressed : 
statement of Desa Singh. He ord: 
imprisoned for life for murder 
been in Multan jail for a very lor 
His life sentence expired in Febri 
Throughout his long careerin j: 
received notbing but praise fron 


-in charge of him ‘Faithful,’ ‘lo 


reliable, ‘useful,’ ‘industrious,’ ‘of e 
character,’ ‘diligent’ and ‘a very ¢ 
orderly’ are some of the remai 
about him in his history sheet, Ir 
at the risk of his own life he rescu 
from a well into which he had fa 
he also rescued another con: 
attempted to commit suicide. He 
the maximum amount of remissi 
sentence for good conduct, He wa: 
to the position of orderly to the Su 
dent himself, This man’s ca: 
character emphasize the point ma 
in the judgment that a person co! 
a crime of violence may be a 
admirable character. I give fu 


‘to Desa Singh’s confession, He | 


Ohaman Lal was present and t! 
party was under Obaman Lal’s’‘orc 
Chaman Lal was beating the coni 
a khunda, and that he himself too. 
the beating. 

With regard to Sardara Singh 
although not of such an exceptions 
ter as Desa Singh, had a credital 
in jail and was a convict lambar. 
conduct in jail has been excellent. 
on duty at the office and therefore 
ment as to what occurred there is 
He says that Chaman Lal accomp: 
four convicts to block No. 14 : 
Chaman Lal orderedthem to be 
and thereafter ordered them to b 
He admits his own-part in the bé 
place great reliance upon these tw 
sions. Ram Singh and Udham Si 
evidence in defence for.some of the 
They say that they were also in 
which administered the beating ` 
orders of Chaman Lal and that 
part in it, It has been objected by 
for Chaman Lal that this evidenc 


- missible against Chaman Lal. I: 
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ever, part of the record and could have 
been subjected to cross-examination by the 
other accused whom it implicates and there" 
fore is admissible. This is the law in Eng- 
land and there is nothing in the Evi. Act 


to the contrary. An opportunity was given 


to Counsel for the other accused to cross- 
examine these witnesses. 
Evidence,’ para. 1430 the law is stated to 
be as follows : 

“When two or more persons are tried on the same 
indictment and are separately defended, any witness 
called by one of them. may be cross-examined on 
behalf of the others, if he gives.any testimony tend- 
ing to criminate him. The Counsel, too, for the 
other prisoners are entitled in such a case to reply 
upon his evidence.” 

In Ram Chand Chatterjee v. 
Sheikh (1) a Bench of the Oalcutta High 
Court decided that : =f 

“One accused person may cross-examine a witness 


called by another co-accused for his defenes. when. 


the case of the second accused is adverse to. that of 
the first.” ' a i 


With this decision I agree. The only 
reason for allowing one accused to cross- 
examine the witness of another co-accused 
is that the evidence of the witness may be 
used against the cc-accused. Counsel for 
the appellant in this Court argued that the 
beating administered to ttre deceased must 


have been’ the result of gross insub2rdina: 
tion. This argument is wholly irrelevant. - 


Whipping for insubordination may be legal- 
ly administered in jails under proper 
precautions and in accordance with the rules 
given in the Jail Manual. 
habitual and other long term convicts are 
confined such 2 whipping for the purpose of 
enforcing discipline may at times be a-re- 
grettable necessity, but it is not arguable 
that an illegal and unautlorized beating or 
torture can afford a- defence in this or any 
other case. - In any event ‘it is unlikely, in 
view of the overwhelming. force of jail offi- 
cials with the convicts on this occasion, that 
they could have resisted. 
~ To sum up: There is the evidence of seven 


eye-witnesses ag2inst Ghaman Lal the majoe- 


rity of whom I see no reason to disbelieve. 
This evidence is strongly corroborated by : 
(a) The admission of Chaman Lal himself 
in his own Journal, and by his own Counsel 


in this Oourt, that he took part in the beat» 


ing of the four ccnvicts on the morning of 
the 6th, which beating led directly to the 
beating in the afternoon. (b) The entries in 
the Journal Ex. P/Q and in particular 
Ex. P, Q-4, (c) The fact that Chaman Lal 
has not disclosed what those entries in the 
history sheets were which he has obliterated. 


(1) 210 401, 
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(d) His failure to make an inquiry into the 
beating of the four prisoners when ordered 
to do so by the Superintendent. (e) His 
attempt to pacify the convicts when he 
called them to the office on the morning of 
the 8th. (f) The two confessions especially 
that of Desa Singh. ig) The implication of 
Chaman Lal by the two defence witnesses. 
Some defence evidence was called on 
behalf of Chaman Lal but the learned Magis- 
trate gives very excellent reasons for dise 
carding it. Oounse] for Chaman Lal in tbis 
Court did not rely upon this evidence, Tnere 
is cne point about it to which I ought to 
allude. Lt, Col. Chopra, I. M. S. Deputy 
Inspector-General of Prisons, was appointed 
in February 1939, to the position of Superine 
tendent of the Multan Jail, after the death 
cf the two convicts. He gave evidences for 
Chaman Lal, He said that Desa Singh, the 
confessing accused, visited him abcut tre 
fourth week of February 1939, when he 
was released on bal), and that Desa Singh 
told him that he was present at the beating 
but that neither Ohaman hial nor Sawan 
Ram—the Head Warder—was present, Desa 
Singh, however, was not released on bail 
until April. When the attention of Colonel 
Onopra was drawn to this fact, he altered 
the date of Desa Singh’s visit to April. He 
was cross-examined by the Public Prose» 


'cutor ‘and questioned by the Ovurt. He ade 


mitted that although he was in charge of 
the jail and had” this very important ine 


‘formation given to iim, -he did nothing 


about it He did not report the matter tu 
toe Inspector-General of Prisons: he did not 
mention it tothe District Magistrate or to 
the Superintendent of Police in Multan 
although he knew that both Ohaman Lal 
and tne Head Warder were being prose- 
cuted. He said that he informed some 
people but could not remember their names, 
If Desa Singh had toid Colonel Chopra that 
Ohaman Lal was innocent, he would hardly 
have implicated Chaman Lal in his confes- 
sion. Tno learned Magistrate did not rely 
upon this evidence and it is difficult to fee 
how any one could place the slightest relic 
ance upon it. Counsel for Onaman Lal and 
Sawan Kam in this Court have not even 
mentioned it, though—if true—jt was of 
the greatest importance to their Clients. 
The obvicus interence is that Oolonel 
Chopra was a too willing victim of sifarish 
on behalf of Ohanian Lal, 

lam gsatistied tuat Chaman Lal has been 
properly convicted in the-lower Oours I 
consider that he has been extremely fortue . 
nate: not to have been charged under 
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s. 302, I,.P. O„ for murder. if he had 
‘been convicted of murder on this evidence, 
I would have upheld the conviction. Ohna- 
man Lal was given only one year in B 
class in the lower Court because ; (a) he 
-~ would be dismisssd from Govt, service, and 
(b) he was an M. Se. of the Punjab 
University. Neither reason is sound and 
the latter aggravates his offence. It is 
difficult to understand,why this Oourt was 
not moved by Govt. for enhancement of 
his sentenee. Counsel for the Crown how- 
ever says that he is instructed to support 
enhancement. When an officer in control 
of helpless prisoners beats and tortures 


' them, the severest sentence known to the ` 


law should be inflicted. In addition, 
the treatment accorded to these un- 
fortunate convicts hus resulted in ‘the death 
of two of them. Counsel for this appellant 
has pleaded for mercy, but Ohamai Lal 
himself has shown that hè had no mercy 
‘for others. In addition, an‘example mast 
be made in order to show conclusively to 
others, who may be similarly inclined to ill- 
treat those in their custody, that the Courts 
“cannot tolerate such crueltiés, ` I sentence 
Obaman Lal on both counts to seven years’ 
rigorous ‘imprisonment, the most severe 
sentence ‘possible’ under 8. 320; L. P. 0.; the 
“sentences to run concurrently. It is with 
considerable hesitation that I order that the 
, sentence should run concurrently and not 
consecutively. I am inclined to make this 
order on the ground that both the oifences 
were part of tne same transaction and 
that as tnis offence involves moral turpitude 
‘of a gross character, Oharman Lal cannot, 
according to the rules, be placed in‘ class B 
‘in jail, ‘The sentences under ss $23/149 
and 147 are maintained and they will also 
run concurrently. 


All the seven eye-witnesses: implicate 
Sawan Ram the Head Warder and waar I 
have said about the oral evidence in the 
case of Chaman Lal applies to this case 
also. Sawan Ram too was not suspended 
_when the inquiry was ‘being held’ under 
s. 174 and—as in the caseor Onaman Lal 
—this fact disposes of thé only criticism of 
“this avidence. One of the confessing accused 
also implicates Sawan Kam and botn the 
deience witnesses, Ram Singh and Udaoam 
Singh, also implicate him. I am satistiied that 
sawan Kam is guilty. He was acting under 
the orders of Ohaman Lal and Counsel has 
contended that this fact amounts to a com- 
plete defence for his client. L cannot agree. 
ection 76, L P., O, is relied upon by 
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Counsel. It reads as follows : 

“Nothing is an offence which is done by a person 
who is, or who by reason of a mistake of fact and 
not by reason of a mistake of law in good faith 
believes himself to be, bound by law to do it.” 

' Bectiva 76 does not atford any defence to 
any of these appellants, Itis obvious that 
all of them knew that they were engaged 
in an illegal act. ‘There was no ques- 
tion either of a mistake of fact or mise 
take of law, or of good faith. All of 
them had been in jail for.some time 
and must have known that the merciless 
beating of the convicts was contrary- to 
law: ‘Tne analogy of a soldier who fires ‘on 
a mob in accordance with’ the lawful come 
mand of a superior officer . .Has'beéen rélied 


upon by Counsel but it has no application 


to tnis case, Tnere was no lawful command, 
and even when a soldier obeys the orders 


of-a superior officer it has been -held that 


if the: order is ‘obviously improper “or 
illegal, the ` soldier“ is’ not’ ‘excuséd even 
toough he may be put in the awkward 
predicament `of choosing whether he will 
risk being shot by order of a Oourt- Martial 
for not obeying the order, or being 'hang- 
ed by the Criminal Gourt for murder ` for 
obeying it, Obedience to an illegal order can 
only be used in mitigation of ane era 


-Beo also Niamat Khan v, The Empress (2). I 


am satisied that. Sawan Ram is guilty. 
Desa Singh is the accused whose character 
and contession E have already discussed, 
His Oounsel in this Court has argued that 
he acted on tne orders and through fear of 
his superior officer. As pointed out in the 
case of Sawan Ram, this is no.defence. Desa 
Singh nas undergoné nine months’ imprison- 
ment. I consider this period enough in this 
case, He will be released. 

Tae case of Vala Singh is however a 
litte different. Desa Singh, on whom I 
have placed great reliance, says in this con- 
fession that he did not see Dula Singh 
among the accused, ln addition, there is 
the positive evidence of Mohammad Ali, 
Head Warder, D, W. No. 10, wno says that 
Vula Singh was with him ‘from 5-15 P, Mo 
for about an hour engaged in the duty of 
counting convicts in barrack No. 9. Dula 
Singh is a convict and Mohammad Ali isa 
Head Warder. This evidence is corroboe 
rated by other defence witnesses, This case 
is not free irom doubt. I tnerefore order 
that that couviction of and sentence upon 
vula Singh be set aside. His bail bond is 
cancelled. Siraj appeals from jail ana is not 
represented. in addition to the evidence 
that he was present and took part in the 

(x) 17 P K Cr, 1883. ; 
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he probably would be with him. In addi- 
tion, defence witnesses Nos. 3 and 7, say he 
was there and took part. I am satisfied that 
he has been properly convicted. 

All the prosecution witnesses say that 
Saudagar Singh, Atma Singh and Man Singh 
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Leach, C.J.—This revision petition raises 
the question whether an appeal lies from 
the decision of a Subordinate Judge appoint- 
ed by the Provincial Govt. under s. 3 
(di, Land Acguisition Act, 1894, to decide 
‘a dispute referred by the Collector under 
s. 30 of the Act. That section empowers: 


“the Collector to refer to “the Oourt"” a 
dispute as to the apportionment of the 
amount of compensation settled under 

_8. Il or as to the persons to whom the 

` compensation is payable. Section 3 rd) 

- defines the word ‘Court’ as meaning a 


took part in the beating. I see no. reason 
to doubt that these appellants are guilty. 
‘Sardara Singh like Desa Singh confessed 
“his guilt, With.regard to the sentences 
imposed on these appellants, it is argued 
with some force that they were not really 


responsible : and in particular I feel tbat 
Desa Singh ough to receive all p-ssible ccn- 
fideration. With every desire to be lenient 
I feel that’ under the circumstances it is 
impossible to say that they—with the excep- 
tion of Atma Singh— have been too severe- 
ly treated, Ireduce Atma Singh's sentence 
from five years to one year’s rigorous im- 
prisonment.. With this moditication I dis» 


miss all these appeals. Sawan Ram must. 


„surrender to his bail bond. | 


=D. - Appeal dismissed, 


MADRAS: HIGH COURT 
‘Full Bench 
Civil Revision Petition No: 729 of 1938 
‘February 23; 1940 
‘Lyaca, O. J:, KING AND KRISANASWAMI 
< AYYANGAR, Jd. 
“ CHIKKANNA ‘OHETTIAR-—-PatitionER 
ve T8SUS : 
“W.B PERUMAL-GHETTIAR AND, ANOTHER 
7 | “=-RESPONDENTS ` 
Land Acquisttion.Act_(I of 1894), es..3 (d), 30— 


“tion, unless 


“and Bhagwati v. Ram Kali 


“principal Oivil Court of original juriadice 
the Provincial Govt. has 
appointed (as it is empowered to do) a special 
‘Judicial officer to perform the functions of 
the Oourt, In this case the Govt. of Madras 
appointed the Subordinate Judge of Salem 
to ‘perform the functions of the Court under 
the Act, The petitioner was dissatisfied 
with the decision of the Subordinate Judge 
and filéd an appeal to the District Judge 
of Salem, but the District Judge dismissed 
the appeal on the ground that it was 
incompetent ‘by reason of the decision ‘of 
this- Oourt in Krishnamoortht Ayyar v, 
“Special Deputy Collector of Land Acquisi- 
tion, Kumbakonam (1). ~The petitioner 
conceded that this was the effect of the 
decision, but he contends that it does not 
correctly state the law, Hesays that the 


- Judgments ‘of the Privy Council in ` Rama- 


chandra “Rao v. Ramachandra Rao (2) 
(3) leave no 
‘doubt that an appeal does lie. ` 
- Before’ proceeding to examine the authce 
Tities which have been quoted to usin the 
course of the arguments, I will refer to 


Subordinate Judge appointed under s. 3 (d) to decide 
disputes referred by Collector, under. 8.. 30-— Whe- 
_ ther, Civil, Court — Appeal, if lies. from, his dect- 


sion. l : 
The Subordinate Judge who is appointed under 
_6.3 (d),. Land Acquisition Act, to decide a dispute 
with regard to the allocation of compensation money 4 ah : l 
does not constitute a Court of record, but admittedly -.his objection .be to the measurement. of 
a ak Panak kaa Civil Cee appel ere the-land, -the amount of the compensation, 

- fore liesfrom the decision of a Subordinate Judge ra itd i 

appointed by the. Provincial -Govt. under s.`3(d) a the PELAN, ne whom ay = Pay able ye the 
(1) 59 M 554; 165 Ind, Oas. 405; A I R1936 Mad, 


decide a dispute referred by . the Collector under 
. sig 71 M L J 76; (1986) M W N 193; 43 L W 358;9 R 
243 


< 8. 80 of the Act. -165.Ind. Cas. _405 (1), Overruled. 
67: Ind. Cas. 408 (2).and 181..Ind. Oas. 211. (3} relied 3, 
, - (2) 49 I A 129; 67 Ind. Oas. 408; A I R 1922 P O 80; 
45 M 320; 30 M L T 154;280 W N 713; 35 ÔL J 545: 
- 161, W 1; (1922) M W- -N 359; 20 AL J 684; 43ML J 
78; 24 Bom. L R 963 (P.O). 
(3) I L R (1939) All. 460; 181 Ind. Cas. 211; AIR 
1929P 0133; 661 A 145; (1929) Kar. P © 199 Sup; 5 
B R 583; 11 R P O 217; 1939 O L R 293; 430 WN 677: 


on. : 
{(Case-law. discussed. | 


©. R. P. to revise decree of the District 
Gourt, ‘Salem, in A. 8. No.20 of 1935. 


. Mr, D. Ramaswamy Aiyengar, for the 


Petitioner. 1939 O W N 543; 1939 R D 285; 50 LW 66;20PL T 

. oe 523; (1939) A L J 564; (1939) 2M L J 98;41 PLR 

oMr.. TM, Krishnaswamy Aiyar, for the “oO M W N 894; 70 O L J 23; 41 Bom, L R 1028 
-a 7 | ¢ i - i 


-Respondents. 7 
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apportionment of the compensation among 
the persons interested. Therefore a person 
interested can require the Collector: to 
refer a dispute as to the apportionment:to 


‘the Court just as the Collector may refer 


it on his own initiative under the provisions 
of s. 30. As the result of the decision of 
the Privy Council in Rangoon Batatoung 
Co. Ltd. v. Collector of Rangoon (4), B. 26 
of the Act was amended, and it is now 
provided that an award made under s. lë 
snall be deemed to be a decree and the 
statement of the grounds of the awarda 
judgment within the meaning of a. 2, cl. (2). 
ana 8, Z, cl. (9) respectively, of the Oivil 
P. O., 1908. The effect of this amendment 
is to briug the award within the purview 


‘Of s. 54. section’ 31 says that on making an 


s. 54 there isa right of appeal. In Rama- | ' 
chandra Rao v. Ramachandra Rao (2).a 
dispute arose as to the apportionment of 
compensation awarded by the Uollector, 
This dispute was decided by the District 
Court of Tanjore and resulted in an appeal 

to this Oourt. In a subsequent suit, the ~ 
title to the land with which the acquisition 
proceedings were concerned, was. again... 
disputed and it was this suit which gave 
rise to the appeal to the Judicial Committée. . 
The area in tne subsequent suit was larger: 
than the area with which the proceedings . 
were concerned, but this did not affest the 


* question of.title. -Tne Judicial Committee _ 


award under s. 11 (which relates to the ` 


inquiry into the area of the land, the 


compensation payable for it, and the appor- ` 


tionment of the cumpensation) the Collector 
shall pay the compensation awarded by him 
to the persons entitled thereto, unless’ pre- 
vented by one or more of the following 
contingencies: (7) If they shall not consent 
to receive it,(iz) orif there be no person 
competent to alienate the land; or (wt) if 
there be any dispute as to the title toreceive 
the compensation or as to the apportionment 
of it. In such circumstances, the Ooilector 
Bnall deposit tne amount of the compensa» 
tion in the Uourt to which a reference under 
5. lö would be submitted. Section 53 says 
that save in sofar as they May be incons 


~~ 


held that the decision of this‘ Court on 
appeal from the’ District, Court's order of - 


‘apportionment operated as res judicata. 


It ‘was argued taat the decision of this 
Court in tne proceedings arising out of the ~ ` 
land acquisition ‘case couid not be regarded3) ~ 
asa decree, but their Lordships said that 
how the proceedings were commenced Was | 
a matter woicn was not material, provided |. 
taat they were instituted in the manner.* - 


‘that gave the Court jurisdiction “for they 3 


sistent with anytning contained in the Act . 


the provisions of the Oivil P. O., shall 
apply to all proceedings before the Oourt 


‘under the Act. Section 4 reads as 


follows : Af mr 
“Subject to the provisions of the Oivil P. O. 


a 


1908, applicable to appeals from original decrees, - 


and notwithstanding anything to the contrary in 
any enactmont for the time being in force, an 
appeal shall lie only in any proceedings under 
this Act to the High Oourt from the award, or 


from any part of the award, of the Court and from - 


any decree of. the High Oourt passed on such 
appeal as aforesaid on appeal shall lie to His 
Majesty in Council subject to the provisions Con- 


-ment) forms no part of-the award ` and -it- would 


ended in a decree made by the High Oourt 
and appealable to this Board.” Tne Board? 
in effect held that the decision .of the Dis: 
trict Judge amounted toa decree and that 
the decision of. this O vart was a decree | 
appealable to thé Board, As the proceedings 
had resulted in a decree which had decided 
the question raised in the subsequent suit 
the decree operated as res judicata. The 
ground of tne decision was stated in these. 


i * 


‘words: 


“Such a dispute (the dispute regarding apportion- 


indeed be strange--if a controversy between , two 
people as tothe nature of their respective interests 
in a piece of land should enjoy .certain rights’ of 
appeal, which would be whoily taken . away when 
the piece of land was represented by a sum ‘of - 
money paid into Court,” coe 


: 


ln Bhagwati v.. Ram Kali (3) the-Privy 


Council considered the judgment in Kamae 


tained in s. 110, Civil P. O., 1908, and in O. XLV, 


thereof.” 


“ne petitioner says that a judicial officer 
appointed under s. 3 (d) constitutes a Court 


- and that by virtue of the provisions of 


the provisions vf the Oilvil P. O., 1908 
appiicable to appeals from original decrees” 
which precede the réstrictive provisions of 

(4) 39 1 A197; 16 Ind, Oas. 188; 40 O 21; 16.0 W.N 


961; 16 OL J 24512 ML T 195, Q912) M W N Toly 


z3 M LJ 276; 14 Bom. L R833, 10 A Ld 27); 5 Bur, L 
T 20a; 6 L B R 150 P 0). ' 3 


RES 


p, 53 and of the saving. words “subject to. 


chandra Rao v. Ramachandra Rao (2)-and 
re-ailirmed it.’ Uclivering tue jadgmeat of 
the Board, Lord Porter said: | oa} 

“In order successfully to establish a plea of res 
judtcata or estoppel by recordit ıs necessary to 
show that in a previous case a VUourt having juris- 
diction to try the question came to a decision 
necassarily and substantially involving the deter- 
mination of the matter in issue in the later 
case, 

It was atone time a matter ot doubt-in India, 
whether the determination of a Oourt to which a 
matter has been ‘referred by the Oollector under , 
s. 18, Land Acquisition Act, was such a decision. 


“That doubt was resolved by the judgment of this 


Board‘ in Ramachandra Rao v. Ramachandra “Rao 
(2) which decided that where a dispute as . to tie 
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.title to receive the compensation has: been referred 
to the Court, a decree thereon not appealed from 
renders the question of title res judicata in a suit 
between the parties to the dispute. In that case 
some question arose as to whether any appeal lay 
to His Majesty in Council in a case where the 


. determination of the Judge ended in an award and not 


in a decree. The Board took the view that where 
the matter referred was not the adequacy of the 
amount of compensation awarded, but a dispute 
between the persons claiming compensation, in- 
volving, it may be, difficult questions of title, 
the resultant decision was not an award but a 
decree.” 

It will now be convenient torefer to the 
other authorites which have been referred 
to in argument. In Mahalinga Kudumban 
v. -Theetharappa Mudaliar (8) Devadoss 
and Jackson, JJ. held that an order passed 
by a Subordinate Judge on a reference 
under s. 30, Land Acquisition Act, was a 
decree within the meaning of s. 2 (2), Civil 
P. O„ and an appeal lay from it under 
8, 96 of the Code, which provides that an 
appeal shall lie from +every decree passed 
by a Court exercising original jurisdiction 
to the Court authorized to hear appeals. 
Section 13, Madras Oivil Court Act, 1873, 
says that regular or special appeals shall, 
when such appeals are allowed by iaw, lie 
from the decrees and orders of a District 
Oourt to the High Court and that appeals 
from the decrees and orders of Subordinate 
Judges and District Munsifs shall, when 
such appeals are allowed by law, lie to the 
District Court, except when the amount 


_or value of the subject-matter of the suit 


exceeds, Rs, 5,000, in which case the appeal 
shall lie to the High Court. In Mahalinga 
Kudumban v. Theetharappa Mudaltar- (5) 
the Court considered the decisions of the 
Privy Council in Rangoon Batatoung Co. 
Ltd. v. Collector of Rangoon (4) and 


` Ramachandra Rao v. Ramachandra Rao 


(2). The Land Acquisition Act was similarly 
interpreted by Ramesam and Venkatasubba 
Rao, JJ. in Janapareddt Venkatareddi v. 
Janapareddi Adhinarayana Rao (6) which 
also had reference to an order of a Bub- 
ordinate Judge under s. 30, Varadachariar 
and Burn, JJ., followed Janapareddi Ven- 
katareddit v. Janapareddt Adhinarayana 


` Rao (6) in Appaswami Vannian v. Velu 


„m ~“ 


a 
` 


t 


we 


~~ 


Vaideyan (7). 

There are three decisions of this Oourt 
which are in conflict with those I have 
mentioned, namely Bagavathi Doss v. Saran- 
. (5) 56M LJ 387; 115Ind, Oas. 345; A I R 1929 Mad. 
225; (1929) M W N 62; 29 L W 237; Ind. Ral. (1929) 

ad. ° 


(6) 52 M 142; 119'Ind. Oas. 42; AI R 1929 Mad. 351; 
te L J 357; 29 Li W 343; Ind. Kul. (1929) Mad. 
4, 
(i) 40 L W 37 (8 N). 
© 1886—57 & jö 


~ 
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garaja Iyengar (3), Rajagopala Chettiar v. 
Hindu. Religious HEndowm2n's Board, Madras 
(#)-and Krishnamoortht Ayyar v. Special 
Deputy Collector of Land Acqisition Kumba- 
konam (1). In the trst of these cases Wallace 


‘and Stone, JJ. held that where the Onioi 


Judge of the Court of Small Oa.uses, 
Madras, had been appointed the special 
Judicial Omcer under s, 3 (d), Land Acquisi- 
tion Act, he did not constitute a “principal 
Oivil Court of original jurisdiction” within 
the meaning of that section, but was a 
Special Oourt having its own statutory 
Status which did not follow the status 
of the Court ordinarily presided over 
by the person who happened to ba 
appointed as its Judge. What tue 
learned Judges here evidently had in mird 
was that the special judicial officer was 
the Ohief Judge of tae Court of Snall 
Causes, a Oourt governed by a spacial 


Act of the Legislature wich gives no riga: 


of appeal to another Oourt. An appeal 
from the decision of a Single Judge lies 
to a Bench of Judges of the Oourt of Small 
Causes and the High Court has only powers 
of-revision. Itis not necessary to pause to 
consider whether tne judgment in tnat cass 
is open to question as different considera- 
tions apply from those which apply in the 
present case. ajagopala Chettiarv. Hindu 
Religious Endowments Board, Madras (3) 
was decided by a Fall Beach consisting 
of Madhavan Nair, Jackson and Lakshe 
mana Rao, JJ. and the case had reference 
to the question whether there was appeal 
to the High Court, eitner under the Madres 
Hindu Religious Endowments Act, 1926, or 
under the Oivil r. O., from an order passad 
by the District Judge under s. 84 (2), 
Madras Hindu Religious, Endowments Ac:. 
The provisions of that Act have nothiog 
really in common With the provisions of tho 
Laid Acquisition Act, but in Rajagopal 
Chetuar v. Hindu Religious Endowmenis 
Board, Madras (9) tne effect of the judg- 
ment of the vrivy Uvuncil in Ramachan:ir.s 


‘Rao v. Ramachandra Rao (2) was discussed 


at length, and the respondent piaceso 
great reliance on the observations made Dy 
Madhavan Nair, J., as they are to tae eifec; 


that the Privy Oouncil was only consider- 


ing waoether the order of this Court on 
appeal constituted a decree within tno 
of thae Oivil P. O,, of L8sz, 

(8) 54M 722; 135 Ind. Oas. 460; A I R 1931 Mad. 
586; GIM L J 312; (1931) M W N 290; 33 L W 925; 
lad. Rul. (1932) Mad. 140. 

(9) 57 M271; 147 Ind. Oas. 614; A I R 1934 Mad, 103; 
oo G J 43; (1933) M W N 1335; 6 R-M 362; 39 L W 
4 B). 
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Under the Gode of 1882 the word “decree” 
was defined as PAN 

“the formal expression of an adjudication upon any 
right claimed, or defence set up, in a Civil Oourt 
when such adjudication so far as regards the Court 
expressing it, decides the suit or appeal.” 

The words “or appeal” have been omit- 
ted from the present Oode and the Full 
Bench considered that the presence of these 
words made all the difference. If the Court 
had to decide the present petition in the 
light of the interpretation in Ramachandra 
Rao v. Ramachandra Rao (2) in Rajagopala 
Chettiar v. Hindu Religious Endowments 
Board, Madras (9) we should be bound to 


hold that an appeal does not lie in a case 


like the present one. But the matter does 
not rest there, because in Bhagwati vV. 
Ram Kali (3) the Privy Council considered 
its decision in Ramachandra Rao v, Rama- 
chandra Rao (2) in a case which arose 
after the Code of 1908 came into force, 
and it has reaffirmed it, Krishnamoortht 
Ayyar v. Special Deputy Collector of Land 
Acquisition, Kumbakonam (1) was’ decided 
by Madhavan Nair and Stone, JJ., and the 
same View of the effect of the decision in 
Ramachandra Rao v. Ramachandra Rao 
(2) was taken, The fact that this opinion 
was expressed in a case relating to the 
decision of a special judicial officer 
appointed under s. 3 (d), Land Acquisition 
Act, led to the conclusion of the Oourt 
below that it was binding in the present 
case. 

The latest decision of this Court is that 
of King, J., in Raghunatha Duraisingam 
v, Karuppiah :(10) and was decided after 
the District Judge had dismissed the 
petitioner's appeal. This was a reference 
to the Subordinate Judge under 8. 30, 


Land Acquisition Act, relating to dispute | 


between a zamindar and a number of 
ryots with regard to the distribution of 
compensation awarded in respect of land 
which had been acquired. My learned 
brother King considered that the case was 
governed by the decision of the Privy 
Council in Ramachandra Roo v. Rama- 
chandra Rao (2) and held that an appeal 
lay, an opinion which I share, although 
had it not been for the decision 
of the Privy Oouncil in Bhagwati vV. 
Ram Kali (3) 1 should have felt cons 
strainsd to hold that the interpretation of 
Ramachandra Rao v. Ramachandra Rao 


(2) by the Full Bench in Rajagopala ` 


‘Chettiar v. Hindu Religious Endowments 


(10)-49 L W 238; (1989) M WN 230; A I R 1939 
Mad.716, =” ae: PER 
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Board, Madras (9) was binding on us, In 
my opinion, all controversy is set at rest 


‘by the judgment of the Privy’ Council in 


Bhagwati v. Ram Kali (3). The opinion 


‘expressed in Ramachandra Rao v. Rama- 


chandra Rao (2) wes there reaffirmed, 
notwithstanding the alteration made by the 
present Code in the definition of the word 
“decree,” In the light of the recent ~pro- 
nouncement of the Privy Council Rama- 


‘chandra Rao v. Ramachandra Rao (2) must 


be taken to decide that an order, not 
merely the order on appeal but an order - 
determining a reference under 8, 18 or 
under e. 30—it is admitted that there is no 
difference in principle between the two 
sections—is to be regarded as a decree and 
not as an award. It follows that ‘the 
interpretation to Ramachandra Rao v. 
Ramachandra Rao (2) given by the Full 
Bench in Rajagopala Chettiar v. Hindu 
Religious Endowments Board, Madras (9) 
can no longer be regarded as being 
authoritative. o 


It has been conceded by Mr. T. M. 
Krishnaswami Ayyar on behalf of the 
respondent that a judicial officer appointed 
under s. 3 (d) cannot be regarded as a 
persona designata and that he constitutes 
a Oivil Court, But he says that it is a 
special Court, and one ‘of ordinary civil 
jurisdiction and therefore a right of appeal 
must be given by the Act under which the 
Court is constituted or by some other 
express provision, That the judicial officer 
who is appointed by the Provincal- Govt. to 
take the place ef the District Judge con- 
stitutes a Civil Oourt was recognized in 
Krishnamoorthi Ayyar v, Special Deputy 
Collector of Land Acquisition, Kumbakonam 
(1). In National Telephone Co. .Ltd. v, 
His Majesty's Postmaster General (11) Lord 
Shaw of Dunfermline pointed cut that in 
the general case, when a Court of record’ 
becomes possessed, by force of agreement 
and statute, of a reference to it of differences 
between parties, the whole of the statutory 


_ consequences of procedure before such a 


Court ensue. The Subordinate Judge who 
is appointed under s. 3 (d), Land Acquisi- 
tion Act, to decide a dispute with regard to 
the allocation of compensation money does 
not constitute a Court of record, but admit- 
tedly he does constitute a Civil Court 
and on the strength of the decision in 
National Telephone Co. Ltd. `v. His 


(11) (1913) A 0546; 82 L J K B 1197; 109 L T 562; 


. 5793661; 15 Ry. & Osan. Traf Ous. 109; 29 T L R 


637. 
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Majesty's Postmaster General (11) it might 
reasonably be argued that the proceedings 


before him are governed bytne provisions 


of ‘the Civil P. ©. Support for this 
argument is to be obtained from the judg- 
ment of the Privy Council in Secretary of 
State v Chelikani Rama Rao (12). There 
a Claimant whose claim was rejectd by the 
forest settlement officer appealed to the 
‘ District Court under the. Madras Forest 
Act, 1882, which makes no provision for a 
Second appeal and consequently it was con- 
tended that there was no right of further 
appeal. Their Lordships refused to accept 
this contention, holding that when pro- 
ceedings of this character reach the District 
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Oourt, that Court is appealed to as one of 


the ordinary Couris of the country with 
regard to whose procedure, orders and 
decrees, the ordinary rules of the Oivil 
P. C., apply. It is not going much further 
to say that the same principle applies 
when an Act like the Land Acquisition Act, 
provides for reference of disputes to the 
District O.urt and gives the Provincial Govt. 
power ‘to substitute for the District Judge 
another judicial officer who admittedly 
decides the dispute asa Civil Court. The 
argument that there is herea right of appeal 
is made all the stronger by the provisions 
of ss. 53 and 54 of the Act. Any controversy, 
however, is settled by the decision of'the 
Privy Council in Ramachandra Rao v. 
Ramackandra Rao (2) and Bhagwati v. 
Ram Kali (3) I would allow this petition 
and remit the case to the District Judge 
witb the direction that he shall hear and 
decide the petitioner's appeal in accordance 
with law. The petitioner is entitled to his 
costs. 


King, J.—I agree. 


Krishnaswaml Ayyangar, J.—I agree. 
N,*8, Petition allowed. 


AI R1916PC 21; 
N 1311; (1916) 2 M W 
435; 4 L W 466; 18 


(12) 39 M617; 35 Ind. Oas. 902; 
43 T A192; 31 M L J 324; 200 W 
. N2244; 14 AL J114; 20M L T 
Bom. L R 1007; 25 0 L J69 (P 0). 
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OUDH CHIEF COURT 

oo Full Bench 

~ Second Civil Appeal No, 69 of 1937 
April 4, 1940 
HAMILTON, YORKE AND RADHA Keisuna, JJ. 

On difference of opinion between 
Tuomgs, O, J. AND Z1a-UL Hasan, J. 
RAHAS BEHARI LAL AND 0THERS— 

PLAINTIFRS—A pPgLLANTS 
versus 
KANHAIYA LAL AND OTAERS— 
DBFENDANTS— RESPON DENTS 

Poasession—Title to land in city of Lucknow res- 
tored after its confiscation in 1858—Financial Com. 
missioner's letter of August 7, 1868, construction— 
Person found in possession of house standing on land 
recorded as owner in khaara of first regular settlement 
—Effect—Original owner's title to land and right of 
possession., 

Wher the lands in Oudh were confiscated by the 
British in 1858 the Crown became the owner, and 
when it was restored, it was not necessarily restored 
tothe original owner, but the persons to whom it was 
granted became the owners. Once the old rights were 
confiscated they were confiscated for good and wero 
not revived after the restoration. Any one who claims 
title tothe land after the confiscation should do so 
through the Govt. The khasra of the firat reguler 
settlement prepared after the restoration of the lands 
in Oudhisnot mere record but a document of title 
vesting ownership in land in the person found in 
possession. [p. 455 col. l; pe 453, col. 2.] 

The letter of the Financial Oommissioner dated 
August 7, 1868 declared that the land occupied by 
houses in the city of Lucknow was the property of the 
owner of the house in possession. Where therefore the 
owner of the house in the city of Lucknow is shown to 
be such inthe khkasra of the first regular settlement 
the original owner ofthe land occupied by the house 
has no title to that land and cannot sue for possegsion. 
Prince Mirea Jehan Kadar Bahadur v. Nawab 
Afsur Bahu Begam (l) and Prince Mirza Jehan 
Kadar Bahadur v. Nawab Badshoo Bakov Sahtba (2), 
distinguished. |p. 455, col, 1.] 


B. O, A. against the order of the District 
Judge, Lucknow, dated September 26, 1936, 


Mr. Raj Bahadur Srivastava, for the Ap- 


pellants. 
Mr. L. S. Misra, for Appellants Nos, 1 


Mr. S. N. Srivastava, 
Ncs. L and 2. 

Messrs. R. B. Lal and Suraj Sahai, for 
Respondent No. 1. és 


Thomas, C. J.—(February 1, 1940).— 
Tnis is a plaintiffs’ second appeal against 
the decree of the learned District Judge of 
Lucknow dated September 26, 1936, con- 
firming the decree of the learned Civil 
and Sessions Judge, Lucknow, dated 
April 27, 1936, dismissing the suit for posses- 
sion of a piece of land. 

The following pedigree, which has been 
found proved by the lower Courts, and has 


for Respondents 


= 


459 
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not been challenged before me, will show the relationship of the parties : 
ae ee a ee cae ee NGAEN 
naa | 
Rat Durga Prasad Shankar Prasad 
| 
Debi Prasad Mst, Madan Kuar 
Pa o ikke = 
ani Debi Man an Sita R 
Rani Debi Dayal: eae 
J wa Ram 
Mst. Bindh Kuar 
= Daulat Rai 
ails. | 
Kanan Daja Jahu Lal 
Balgovind Banke Lal. 
a SE ee ee DAN agan 
: | i | 
Madan Behari Lachmi Narain - Raj Narain Nand Kishore Jugal Behari Lal 
“Lal [is alias Hinga Lal 
a Mahadeo Prasad, Pyare Lal, | 
defendant No. 3. plaintiff No. 4. | 
m | Ram Narain, Shyam Narain, 


| 
Jagat Mohan Lal,, 
defendant No: 5. 


Man-Mohan. Lal, 
defendant No. 4. 


plaintifi No, 3. 


defendant No. 6. 


a NENENG NE DAGAN a A 


Rahas Behari Lal, 

plaintiff No. 1, 
“ The-plaintifis brought the suit for posses- 
sion of a. plot’ of land situated in Moholla 
Mashakganj in the city of Lucknow. The 
plot in dispute is the site of a house, the 
number of- which is 20; and the ahata 


number is 32, It is admitted by the parties 


that; the plot in- dispute was originally 
known as “Kashi Dera” and was purchased 
in 1763 by Rai Durga Prasad, (vide Ex. 9) 


‘and it then began to be known as ahata 


1 


Rai Durga Prasad. The house which stood 
on the plot, was admittedly built by the 
predecessor-in-interesi of defendant No, 2, 
It became a khandahal about four or five 
years ago, and the defendant No, 2 left it ; 
the plaintiffs came to know that he gold 
the khandahal and its site to defendant 
No. 1, and that defeodant No, 1 was build- 
ing a house on that site without permission 
of the plaintiff. The plaintiffs therefore 
tiled the present suit for possession of the 
land.on the allegation that it belonged to 
them and to defendants Nos. 3 to 6 and 


- that Dulare, defendant No. 2, had no right 


to sell itto Kanhaiya Lal, defendant No, 1. 
Defendants Nos, 3 to 6 are pro forma 


- defendants. 


The case of KanHaiya Lal, defendant 
No, 1,.was that he had purchased the house 


.in good.faith from defendant No. 2 who, 


following issues : 


Kunj Behari Lal, 
plaintiff No, 2. 
with others, was the owner, and in possese 
sion, of the house, 

The case of Dulare, defendant No. 2, was 
that the house in suit was the property of 
one Sahbu, on whose death one Nangu, the 
maternal grandfather of defendant No. 2, 
became the owner and it came down to him 
from Nangu. 

It is thus clear that both the defendants 
denied the title of the plaintiffs. There 
were several other defences raised, but Lam 
not concerned with them in this appeal.. 

The learned trial Judge framed the 

1, Whether the land in suit belongs to 
the plaintiffs ? 

2. Whether the plaintiffs have been in 
possession within: limitation ? 

. 3. Ifthe plaintiffs’ title is proved, have 
the defendants been in adverse possession P 

4. Whether defendant No. 1 is a bona 
fide transferee for value ? 

5. Are the plaintiffs not entitled to get 
possession of the land ? 

6. To what relief, if any, are the plains 
tiffs entitled ? 

He decided issues Nos.1 and 2 against 
the plaintiffs and dismissed the suit. He 
did not decide the other issues. . 

The learned District Judge on appeal 


a 


1940 


confirmed the finding of the learned trial 
Court on issue No.1. He did not enter into 


the question of possession within limitation’ 


raised in issue No. 2, 

The only question which I am called upon 
to decide in this appeal is whether the land 
in suit belongs to the plaintiffs, 

It appears that in 1830 Jiwan Ram 
obtained a decree, Ex. 2, by which he 
became the owner of “Kashi Dera" and in 
1837 he executed a deed of gift, Ex. 1, in 
respect of “Kashi Dera” in favour of his 
daughter's sons, Kishan Dayal and Jhao 
Lal, whose names appear in the- pedigree 
given above. On December 20, 1902, there 
was a partition between Jugal Behari and 
Banke Lal and a deed of partition was 
executed, (vide Ex. 7). Under this deed 
Jugal Behari and Banke Lal divided ahata 
Rai Durga Prasad equally between them- 
selves, and Nangu, who was also known 
as Ohhanga, was mentioned in the deed of 
partition as a riayaya. 

The trial Court found that in the khasra, 
Er, A-2, which was prepared after the res- 
toration which followed on the confiscation 
of Oudh in 1558, Sahbu was shown in res 
pect of this hcuse in the column headed 
malik ba rue gabza. The number of the 
house shown is 20, and in column 7, nam 
malik ba rue gabza, there is an entry of 
“Bahbu wald Jai Din.” The trial Court held 
that there was nothing to show that the 
khasra was incorrent and Sahbu was there- 
fore'in possession of this house in 1868; 
and under the letter of the Financial 
Commissioner No. 5107, dated August 7, 
1868, he became the owner of the land on 
‘which the house: was situated and that it 
was this latter which created ‘title in this 
land subsisting in Sahbu. After Sahbu’s 
death the house and the land passed to 
Nangu and after his death to his widow 
and after the widow’s death to his daugh- 
‘ter’s son, Dulare, defendant No.'2 who was 
justified in selling it to defendant No. 1. 

The learned Counsel on behalf of the 
appellants has challenged the above finding 
and has contended that the entry in the 
‘khasra, Ex. A-2, was that of the owner as 
against the Govt, and did not operate as 
conferring ownership on any particular 
person as against rival claimants. The 
learned Counsel has conceded tha; Sahbu 
was in ‘possession at the time of restoration 
of the confiscated land in 1862, but his 
‘contention is that Sahbu was in po3session 


by leave and licence of the predecessorsins ` 


interest of the plaintiffs. The question 
for decision is what interpretation is to be 
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put upon the letter of the Financial Come 
missioner of August 7, 1868, Ex. A-4 is 
that letter. The contention on behalf of the 
respondents is that the predecessors of 
defendant No. 2 were the owners of the 
structure on the plot in dispute and had 
been owners thereof from the time previous 
to the first settlement. It is therefore urged 
that the khasra of the first regular settle- 
ment, Hx. A-2, operates as a final document 
of title. Sahbu, as I have said above, is 
entered in the column of malik ba rue 
qabza. He is not entered in the column 
for tenants. I am therefore of opinion that 
the khasra is not a mere record, but a docu- 
ment of title vesting ownership in Sahbu. 
Iam of opinion that any one who claims 
title to the land after the confiscation 
should do.so through the Govt. and in the 
present case the plaintiffs cannot-show any 
title from the Govt, 

The important portion of the Financial 
Oommissioner’s letter of August 7, 1568, 
is as follows : l 

“T am of opinion that the land occupied by houses 
in the city of Lucknow should not be recorded as 
nazul, but be considered the property of owners of 


houses in possession liable hereafter, if necegsary, for 
purposes of taxation to a ground rent." 


This letter was considered by their Lorde 
ships of the Privy Council in the cage of 
Prince Mirza Jehan- Kadar Bahadur v. 
Nawab Afsur Bahu Begam, reported in 
L. R. 6 1. .A., 76(1) and in the case of Prénee 


Mirza Jehan Kadar Bahadoor v. Nawab 


Badshoo Bahoo Sahiba, reported in L.R. 12 
I. A, 124 (2). The learned Counsel for the 
appellants relies on these two decisions of 
their Lordships of tha Privy Council. 

In the case before their Lordships of the 
Privy Council Prince Mirza Jehan Kadar 
Bahadur brought the claim for two-thirds 
of the estate and mesne profits for immove 
able property in Lucknow and partly 
revenue-paying land in Unao. When the 


case first came up before their Lordships 


of the Privy Oouncil their Lordships ree 
mitted certain issues for trial to the Gourts 
in India, At p. 8I* ofthe report Prince 


- Mirza Jehan Kadar Bahadur v. Nawal 


Afsur Bahu Begum, L R. 6 L A. 78 (D, 
their Lordships say : 

“Their Lordships think it unnecessary to determine 
what was the effect of Lord Oanning's proclamation 
with reference to the houses, or what was bhe effet 
of Sir James Outram’s proclamation of March 23, 
1858, because, with reference to all the houses in 
Lucknow, which are the subject of the present suit, 

(1)61 A 76; 40 727; 3 Sar. PO J 865; Rafique and 
Jackson’s P O No. 54; 3 Ind. Jur. 222 (P 0). 

(2) 12 I A 124;12 O 1; 4 Sar. 630; 9 Ind, Jur. 322 
(P O). : 

- #Page0[6 1. A.—[Bd.] 





_ Judicial Committee found that, though 
_- confiscated in 1858 the confiscation was annulled 


‘of-some of the above houses and 
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the Govt. gave up altogether their rights under the 
confiscation.” | = a 4 

. With regard to tte Chief Oommissioners 
letter their Lordships say : i 

“Their Lordships, taking this letter into consider- 
ation, are of opinion that it was the intention of the 
Govt. to abandon altogether the confiscation as 
regards the houses and property in the city of 
Lucknow, and to leave the former ownere to their 
rights in the same way as if there had never been 
any confiscation. If the defendant in the suit had 
been in possession, as she alleges, of the houses and 
other property in the city of Lucknow before the 
proclamation, the question of limitation might arise 
às against the plaintiff with regard to these houses 
and other property. But thie question has not been 
tried in the cause, and upon the evidence before 
them their Lordships have not the means of deter- 
mining it. All they can do is to express their 
opinion with regard to these houses and other pro- 
perty, that if the defendant was in possession before 
the proclamation, the question must be determined 
inthe same manner ss if there had never been any 
confiscation at all. In my opinion their Lordships 
were dealing with the particular houses which were 


in. dispute because they clearly say that ‘all they can 


do ie to express their opinion with regard to these 
houses.” | : 

Their Lordships remitted the following 
two ‘issues in the case because there was 
no material on the record to decide them: 
| “First, Whether, considering that the confiscation 
property was 
abandoned by the Govt., leaving all the former 
owners to their rights by law, the plaintiff was 
entitled to any and what share thereof at the time 
when he brought his suit? 

Second. Whether the defendant was in possession 
‘of the said houses and property, or of any and 
what portion thereof, and, if so, under what circum- 


‘stances, before the proclamation of Lord Oanning, 


and, if so, whether the suit of the plaintiff in res- 
pect thereof was barred by the Act of Limitation?” 
When the above issues were tried by the 


‘Courts in Oudh, and the case went up again 


before their Lordships of the Privy Council 
in the year 1885, their Lordships in Prince 
Mirza Jehan Kadar Bahadoor v. Nawab 


- Badshoo Bahoo Sahiba (L. R. 12 I. A. 124) 


(2) at p. 125 laid down as follows : 
“Ag regards this property, (that is Lucknow) the 
it was 


in July, 1863, without any intention on the part of 
the Govt. to make a grant in favour of any person, 
and therefore the case must be treated as if there 
had never been any confiscation a all. If then the 


defendant could prove either the gift she alleged, or 


possession prior to the confiscation, the plaintiff's 
claim would be defeated. But those questions had 
aeai been tried, and so issues were directed upon 
them. 

.The issue as to the gift was tried by the Civil 
Judge°of Lucknow, who found that ‘the property 


` was gifted to defendant by Mulka Kishwar’”’, 


Their Lordships therefore dismissed the 


- ‘guilt, £ . 


I may also quote a passage from p. 1314 . 


` which was relied on by the learned Counsel 


Pago of 15 I, A.—[Hd.]) . 
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on behalf of the appellants. Itis as follows: 
“As regards the Sahrawan property some different 
considerations arise. The view taken by this Com- 
mittee in 1878 was that as the effect of Lord Oan- 
ning’s proclamation was to put an end to all 
previous titles, the title of either party must de- 
pend on some subsequent grant or proceeding of: 
the Govt, which egain must have been within 
twelve years of the suit. Inthe |.ucknow case, where 
there was no settlement to be made, this Committee 
considered that the Govt.-had withdrawn them- 
selves without making any order in favour of any 
definite person, and therefore the former title, what- 
ever it might be, was let in. In the Sahrawan case. 
where a settlement was necessary, they found an 
order of the Chief Commissioner in favour of ‘the 
heirs of Mulka Kishwar’, That is the distinction 
taken between the two properties’. | 7 
I have carefully read the decision of their 
Lordships of the Privy Council, and in my 
humble opinion it dces not solve the 
difficulty, Their Lordships do not clearly lay 
down whether or not the letter of the 
Financial Commissioner of August 7, 1868, 
had the effect of conferring the proprietary 
title in the sites of their houses upon 
persons who were at that time in occupa 
tion of houses built upon lands. ses 
In the case reported in (Baratr V. 
Secretary of State for India in Council), 
24 O. O., 33 (3), the decision of their Lord- 
ships of the Privy Council reported in 
Prince Miza Jehan Kadar Bahadur V. 
Nawab Afsur Bahu Begam, L. R. 6 I. A., 76 
(1) was considered. The learned Judicial 
Commissioner at p. 45* holds that 
“the conclusion to be drawn from all these facts 
is that the Financial Commissioner did intend 
that a gift of the proprietary interest in the sites of 
all houses in the city of Lucknow should be made 
to the occupants and that reference to ‘ground 
rent’ was made per incuriam. Paragraph 1 of the 
letter must be read as a whole and as the ex- 
pression ‘ground rent’ is repugnant to the context 
it must be disregarded”, - 
At p. 5%* where the learned Judicial 
Commissioner has summed up the case he 


-has given his Nay S as follows: 


“(1) that the letter of the Financial Oommiseioner 
August 7, 1868, intended to declare and did 
declare that the land occupied by houses in the 
city of Lucknow was the property of the owner of 
the houses in possession)..... . 

(4) that the orders of the Financial Commissioner 
contained in the letter of August 7, 1868 operated 
to transfer to the owners of all houses in the city 
of Lucknow, who were in possession, the proprietary 
right in the lands occupied by their houses”. 

Is is true that the learned Additional 
Judicial Commissioner at p. 76* of the re- 
port has Baid that 

“the opinion expressed by their Lordships of the 
Privy Council in Prince Mirza Jehan Kadar Baha- 
dur v. Nawab Afsur Bahu Begam, (L. R.68 L A., 16 


(3) 24 O O 33; 61 Ind. Cas. 721; 8 O L J 233; 3U PL 
R (O) 35. ce 


~ *Pages of 24 O. O.—[Ed.] 


1940 


at p. 82) (1) on the strength of certain correspon- 
dence which passed between the Chief Commissioner 
and the Officiating Commissioner of the Lucknow 
Division with regard to the house property in the 
city of Lucknow then in dispute was that ‘it was 
the intention of the Govt. to abandon altogether 
the confiscation as regards the houses and property 
in the city of Lucknow, and to leave the former 
owners to their rights in the same way as if there 
had never been any confiscation’ ”, 


but I regret I am unable to go so far, 

I am of opinion that when the land was 
confiscated the Orown became the owner, 
and when it was restored, if was not necese 
sarily restored to the original owner, but 
the persons to whom it was granted be- 
came the owners. Once the old rights 
were confiscated they were confiscated for 
good and were not revived after the res- 
toration, In the present case it is agreed 
that defendant No. 2’s predecessor were the 
owners of the house, and as owners of the 
house in my. opinion they became on res- 
toration the owners of the land on which 
the house etood. It is true that Barati’s 
case was between a private individual and 
the Secretary of State and not between two 
rival claimants, but in my opinion it cannot 
be distinguished on that ground. 

I therefore hold that the letter of the 
Financial Commissioner dated August 7, 
1568, declared that the land occupied by 
houses in the city of Lucknow was ‘the 
property of the owner of the house in 
possession. The lower Courts have taken a 
correct view. of the law. 

I accordingly dismiss the appeal with 

costs. 
. Zla-ul Hasan, J.—(January 24, 1940).— 
This is a second appeal against a decree 
of -the learned District Judge of Lucknow 
who concurred with the learned Civil and 
Sessions Judge in dismissing the plaintiffs» 
appellant’s suit for possession of a piece of 
land (ahata No, 32, house No, 20) situtated 
in Mohalla Mashakganj in Lucknow city. 

It ie not disputed that the land in dispute 
was originally known as Kashi Dera and 
was purchased in 1763 by a certain Rai 
Durga Prasad. It began to be known sub- 
sequentiy.as ahata Rai Durga Prasad. The 
plaintiffs and defendants Nos, 3 to 6 are cone 
nected with Rai Durga Prasad as follows:. 

_ (See pedigree Table on p. 152 ante.) 

The above pedigree has been proved and 
accepted by the Courts below. After the 
purchase of Kashi Dera by Rai Durga 
Prasad there was litigation between his 
daughters-in-law, Debi Man and Debi Dayal 
on one side and Jiwan Ram on the other. 

-In 1830 Jiwan Ram obtained a decree 
(Ex. 2) by which he became the owner of 
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Kashi Dera. In 1837 Jiwan Ram executed 
a deed of gift (Ex, l; in respect of Kasbi 
Dera in favour of his davghter’s sons, 
Kishan Dayal and Jhau Lal. in 1902 there 
was a partition between Jugal Behari Lal 
and Banke Lal and a deed of partition 
(Ex. 7) was executed. Under this deed 
Jugal Behari Lal and Banke Lal divided 
the ahata half and half between themselves. 
One Nangu, who was also called Ohhanga 
and was the predecéssor-in-interest of 
Dulare defendant No, 2, was mentioned in 
the deed of partition as a riyaya. The 
house standing on the land in suit went 
into ruins and the khandhal was sold by 
Dulare, defendant No, 2, to Kanhaiya Lal, 
defendant No. 1 and the latter began to 
build a house on the land, Thereupon the 
present suit was filed by the plaintiffs for 
possession of the land on the allegation that 
the land belonged to them and to defene 
dants Nos. 3 to 6, that Dulare had no right 
to sell it to Kanaiya Lal, neither had the 
latter any right to make any constructions 
on the land without the permission of the 
owners. 

The suit was contested by defendants 
Nos. land 2 who denied the title of the 
plaintiffs and of defendants Nos. 3 to 6 or 
that they were in possession within twelve 
years. It was contended that by the pro- 
clamation of Lord Oanning dated March 15, 
1858, all land in Oudh was confiscated and 
ownership passed to the Crown and that 
when by the Financial O>mmissioner’s 
letter No, 5107 dated August 7, 1863, lands 
situated in the city of Lucknow were re- 
leased they were given into the ownership 
of those who were in possession of the 
houses standing on those lands, As in 
the abadi khasra of 1862 (Ex. 4-2) Sahbu’'s 
name appears in the column “owner by 
virtue of possession”, it was pleaded that 
this khasra conferred proprietary title in 
respect of the land on Sahbu who was the 
predecessor-in-interest of Dulare, defendant 


No. 2. 


On the pleas raised by the contesting 
defendants the following lssues wero 
framed by the trial Oourt— 


1. Whether the land in suit belongs to 


stiffs 

as ae the plaintiffs have been in 

possession within limitation ? | 
9.- If- the plaintifis' title is proved, 

have the defendants been in adverse 

‘on ? 
vet Whether defendant No, 1 isa bona fide 
transferee for value? . 
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5. Are the plaintifs not entitled to get 
possession of the land? 

ô. To what relief, if any, are the plain- 
tiffs entitled ? 

The learned Judge of the trial Court 
accepted the defendants’ contention that 
the khasra Ex. A-2 conferred title on Sahbu 
and therefore decided Issues Nos. 1 and 2 
against the plaintiffs and dismissed the 
suit without going into Issues Nos. 3 and 
4. The plaintiffs appealed but the learned 
District Judge agreed with the finding 
of the trial Oourt and dismissed the 
appeal. : 

I am definitely of opinion that both the 
lower Courts have completely misunder- 
stood the effect of the Financial Come 
missioner’s letter of August 7, 186%, and 
the decision of their Lordships of the 
Privy Council in the case of Prince Mirza 
Jehan Kadar Bahadur v. Nawab Afsur 
Bahu Begam, (L. R. 6 I, A., 76) (1) and 
12 J. A., 124 (2), The relevant portion of the 
Financial Oommissioner’s letter runs as 
follows :— 

“I am of opinion that the land occupied by 
houses in the city of Lucknow should not be re- 
corded as nagul, but be considered the property 


of owners of houses in possession liable hereafter, 
if rea -for purposes of taxation to a ground 
rent. 


“The suit to which their Lordships’ deci- 
sions reported in 6 I, A.76 and 12 I.A., 
124 (2) relate was brought by Mirza 
Jehan Kudr Bahadur in respect of 
two kinds of properties. one consisting 
of certain houses in the city of- Luck- 
now and the other of a village called 
Sahrawan situated in the district of Unao. 
When the case came up _ before their 
' Lordships of the Privy Council in 187e, 
their Lordships remitted certain issues for 
trial to the Courts in Oudh, These issues 
were necessitated by their Lordships hold- 
ing on the letter of the Secretary to the 
Chief Oommissioner to the Offg: Oom- 
ree dated Juiy 6, 1563, as Tole 
Ows :— 


“Their Lordships taking this letter into consi- 
deration are of opinion that it was the intention 
q@ the Govt, to abandon altogether the confiscation 
as regards houses and property in the city of 
esa and to leave the former owners to their 
rig in the same way as if ther 
been any confiscation.” nti See 


Their Lordships continue — 
`- “If the defendant in the suit had been in posses- 
sion, as she alleges, of ‘the houses and other 
property in the city of Lucknow before the pro- 
clamation, the question of limitation might arise 
as against the plaintiff with regard to these houses 
and other property. But this question has not 
‘been tried in the case, and upon the evidence 
before them, théir Lordships have not the means 
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of determining it. All they can do is to express 


their opinion se regards these houses and other- 


property, that if the defendant was in pos- 


session before the proclamation, the question mast ` 


be determined in the same manner as if there had - 
never been any confiscation at all.” ais Fe 

It was cn this ground that the following ` 
two issues in respect of the houses and 
property situated in the city of Lucknow 
were remitted for trial:— < 

“1, Whether considering that the confiscation o 
some of the above houses and property was abandoned 
by the Govt. leaving all the former owners to their 
Tights by law, the plaintiff was entitled to any 
and what share thereofat the time when he brought 
his suit ? 

2. Whether the defendant was in possession of 
the said houses and property or of any and what 
portion thereof, and, if so, under what circum- 
stances, before the proclamation of Lord Oanning, 
and, if so, whether the suit of the plaintiff in 
respect thereof was barred by the Act of Limi- 
tation ?™” 


When the above issues were tried by 
the Courts in India and the case went up 
again before their Lordships of the Privy 
Council in 185, their Lordships remarked 


as follows — 

“Ag regards this property (property situated in 
the city of Lucknow) the Judicial Committee found 
that though it was confiscated in 1858, the con- 
fiscation was annulled in July 1863 without any 
intention on the part of the Govt. to make a grant 
in favour of any person, and therefore the case 
must be treated as if there had never been any 
confication at all. If then the defendant could 
prove either the gift she alleged or possession prior 
to the confiscation, the plaintiff's claim would be 
defeated. But those questions had never been tried 
and so issues were directed upon them.” 


As the Courts in India held that the . 


property was validly gifted to the defendant 
by Mulka Kishwar, tbeir Lordships -dis- 
missed the suit. The following passage 
from p. 131 cf 121. A., 124 (2) will further 


elucidate the matter: 

“Ag regards the Sahrawan property some different 
considerations arise. The view taken by this 
Committee in 1878 was that asthe effect of Lord 
Canning’s Proclamation was to put an end to all 
previous titles, the title of either party must de- 
pend on some subsequent grant or proceeding of 
the Govt. which again must have been within 
twelve years of the suit. In the Lucknow case, 
where there was no settlement to be made, this 
Committee considered that the Govt. had with- 
drawn themselves without making any order in 
favour of any definite person, and therefore the 
former title, whatever it might be was let in. 
In the Ssahrawan case where a settlement was 
necessary, they found an order of the Ohief Commis- 
sioner in favour of the ‘heirs of Mulka Kishwar’. 
That is the distinction taken between the two 
properties." 

From the above it seems to me as clear 
as daylight that so far as house property 


situated in the city of Lucknow was con- 


cerned, their Lordships definitely laid down. 


that the confiscation of such property, had 


af | 


ù 
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been subsequently annulled without any 
intention on the part of tke Govt, to 
make a grant in favour of any person and 
that such property must be treated as if 
there had never been any confiscation at 
all and it was because of this that the 
plaintiff's suit as regards the ci'y of 
Lucknow property was dismissed on tha 
ground that Mulka Kishwar had made a 
gift of it tothe defendant before the con- 
fiscation. If, as is contended on behalf of 
the respondents, title to house property in 
Lucknow had been newly created by Govt. 
on the annulment of the confiscation, the 
gift made by Mulka Kishwar in favour 
of the defendant iv that case would have 
had no effect at all, but their Lordships 
held that the confiscation of house property 
in the city of Lucknow must be treated 
aB if it had never occurred at all and it 
was on this ground that the gift in favour 
of the defendant Nawab Afsur Bahu Begum 
was considered to defeat the claim of the 
then plaintiff. 

The learned District Judge referring to the 
passage from the judgment of their Lord- 
ships of the Privy Council in 6 I. A. 76 ‘1, 
quoted at p. 5 of his judgment says :— 

“But this passage and thie judgment do not 
refer to all the houses and property in Lucknow 
which were confiscated but obviously only to that 
particular property in dispute in that particular 
case.” 

But I am unable to agree with bim in 
this view. The passage referred to clerly 
applies to all the house property situated 
in the city of Lucknow and not to any 
particular house. I am strengthened in this 
view by the following remark of Mr, 
Kanhaiya Lal, A. J. O., in the case of 
Baratt v. Secretary of Statefor India in 
Council, (24 O. 0., 33) 13) relied on by the 
respondents themselves -- 

“The opinion expressed by their Lordships of the 
Privy Council in Prince Mirza Jehan Kadar 
Bahadur v. Nawab Afsur Bahu Begam (1) on the 
strength of certain correspondence which passed 
between the Chief,Commissioner and the Officiating 
Commissioner of the Lucknow division with regard 
to the house property inthe city of Lucknow then 
in dispute was that ‘it was the intention of the 
Govt. to abandon altogether the confiscation as 
regards the houses and property in the city of 
Lucknow and to leave the former owners to their 


rights in the same way as if there had never been 
any confiscation’ .” 

The learned Judge goes on to say — 

“The properties now in dispute are not the same; 
but they are governed by the declarations made 
by the highest officers of the Govt. from the Chief 
Oommissioner downwards in pursuance of that 
intention,” 


Reading their Lordships’ judgments in 


40 
6 L A. 76 Q)and 121 A, 124 (2) I find’ 
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nothing in them ‘to lead to the 
conclusion that their Lordships meant 
to restrict their remarks about house 


property situate in the city of Lucknow to 
the property in dispute in that case only. 
Nor dces the Financial Oommissioner’s 
letter of 186% show that he made any 
distinction between different house pro- 
perties in the city of Lucknow, 

Further, the contention of the respondents 
that it was the intention of the Govt. 
to confer proprietary title on all occupiers 
of houses in respect of the land appears 
to.me to be quite unreasonable seeing 
that there was no reason for the Govt. 
to deprive the owners of sites of houses of 
their proprietary rights and confer them on 
the tenants of houses. On the other hand 
the dictum of their Lordships of the Privy 
Council that the confiscation with regard to 
the house property must be deemed as if it 
had never occurred clearly leads to the logic 
cal conclusion that the sites of houses re- 
mained in the ownership of those who were 
proprietors before the confiscation, 

No doubt in the case of Barati v. Secre- 
tary of State for India in Council (3), it was 
held by the learned Judicial Commissioners 
that the orders of tthe Financial 
Commissioner contained in the letter of 
August 7, 1863, operated to transfer to the 
owners of all houses in the city of Lucke 
now who were in possession of the proe 
perty, rights in the land occupied by their 
houses but with the greatest respect I am 
unable to subscribe to this view for rea- 
sons given above. Moreover, the case of 
Barati v. Secretary of State for India in 
Council (3), is distinguishable from the 
present case inasmuch as in that case the 
question was between a private claimant 
and the Secretary of State and not as in the 
present case between a proprietor and a 
tenant. 

The learned Counsel for the respondents 
Jays much stress on the entry in the khasra 
Ex. A-2 under the heading, nam malik ba 
rue qabza but as held by the late Mr. 
Justice Bisheshwar Nath Srivastava in, 
Sohan Lal v. Mohammad Husain (7 O. W. 
N , 547) (4), this entry does not neceasarily 
prove title as owner (vide p. 530* of the 
report). 

I am therefore of opinion that though the 
effect of Lord Canning’s proclamation was 
to confiscate all land in Oudh, the confisca- 


(4.7 OWN 547 (550)¢ 126 Ind. Cas. 875: 14 RD 
re A I R 1930 Oudh 374; Ind. Rul. (1930) Oudh 
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tion with regard to house property situate 
in the city of Lucknow was annulled and 


must according to their Lordshi ps. 
of “the Privy Council be deemed to 
have never existed at all, Consequently 


the ownership in the site in question remain- 
ed with the ancestors of the plaintiffs and 
defendants Nos, 3 to 6. 


I would therefore decree the appeal with 
costs and as the trial Court has left out the 
decision of some of the issues, would remand 
the case to that Court for decision of those 
issues. 

Thomas, C. J. and Zla-ul Hasan, J.— 
(February 1, 1940).—As there exists a differs 
ence of opinion among the Judges compose 
ing this Bench, we refer the case for deci- 
sion to a Full Bench under s. 13 (ii) (b) of 
the Oudh Courts Act, 1925, 


_ dudgment of Full Bench. 


Hamilton, J.—(April 3, 1940).—This 
case has been referred for decision by a 
Full Bench under s. 13 (ii) (b) of the 
Oudh Courts Act because of a difference 
of opinion between the Judges who com- 
posed the Divisional Bench, namely, the 
Hon'ble the Chief Judge and the Hon'ble 
Zia-u) Hasan, J. 

The plaintiffs sued for possession of a 
plot of land in the city of Lucknow on which 
there had been a house in the possession 
of defendant No. 2 Dularey which fell down 
whereupon Dularey sold the materials and 
the site to defendant No, 1 Kanahiya Lal 
who started to erect a 
without the permission of the plaintiffs. 
Defendants Nos. 3to 6 are pro forma dee 
fendants being collaterals of the plaintiffs, 
and the case of the plaintiffs was that 
they with defendants Nos. 3 to 6 were the 
owners of the site and the house and with 
the permission of their ancestors the pre- 
decessor-in-interest of defendant No. 2, 
Dularey, had constructed the house. The 
defence Was that one Sahbu in 1868 was 
not merely the owner of the house but also 
‘of the house site and it passed from him to 
ene Nangu, maternal grand-father of defen- 
dant No. 2, and so to defendant No. 2 wit 
the result which I have stated above. 


The suit was dismissed by the trial Court 
and thelearned District Judge of Lucknow 
who heard the appeal held that the site 
became the property of.Govt. at the annex- 
ation of Oudh and by yirtue of the settle- 
ment khasra Ex. A-2 together with letter 
No. 5107, dated August 7, 1868, of the 
Financial Commissioner, the site: in :addi- 
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tion to the house became the property of. 
Sahbu so that the plaintiffs had no right to 
it. ` a 

In the Divisional Bench the learned Ohief: 
Judge agreed with the decisione of the 
Oourts below but Zia-ul Hasan, J. was of 
Opinion that though the effect of Lord 
Canning’s proclamation was to confiscate 
all land in Oudh, the confiscation with re- 
gard, to house property situate in the city 
of Lucknow was annulled and must, accord- 
ing to their Lordships of the Privy Council, 
be deemed to have never existed at all, 
Consequently, the ownership in the site in 
question remained with the ancestors of the 
plaintiffs and defendants Nos.3 to 6. The 
decision of the learned Judge involved a 
remand of the case to the tria] Court. 

One Rai Durga Prasad in 1763 purchased 
a piece of land known as “Kashi Dera” 
including the plot in suit and this Kashi 
Dera subsequently became known as “ahata 
Rai Durga Prasad". Jiwan Ram, a descen- 
dant of Shankar Prasad, brother of Rai 
Durga Prasad, became the owner in 1830 
and in 1837 he executed a deed of gift in 
favour of Kishan Dayal and the latter's 
brother Jhau Lal who were sons of his 
daughter Mst. Bindh Kuar. Exhibit 2 proves 
the ownership of Jiwan Ram and Ex, 1 
is the deed of gift of 1837, In 1902 there 
was a partition between Jugal Behari Lal, 
grand son of Kishan Dayal, and Banke Lal 
son of Jhau Lal dividing the ahata in 
equal shares, and in the partition deed 
one Nangu is mentioned as riyaya in 
occupation of the house on the plot in suit. 
In 1927 there was a suit between on the 
one side the plaintiffs and defendants Nos.3 
to 6 and one Bhagwan Das for possession of 
seme land in this ahata and the plaintiffs 
and defendants Nos, 3 to were success 
full. Neither defendant No. 2 Dularey nor 
his predecessor Nangu were parties to the 
partition of 1902 or tothe syit of 1927 and 
they are therefore not bouùd by anything 
which then took place, In the khasra of the 
first settlement prepared during the survey 
of Lucknow city which began in the year 
1862 Sahbu was entered as malik ba rue 
gabza in ahata 32 house No, 20 and he was 
succeeded by Nangu who was succeeded 
by his widow Mst Mahrana who willed 
this house and site to Dularey. 

The decision of Zia-ul Hasan, is based 
above all on the decision of: their Lord- 
ships of the Privy Council in , Prince 
Mirza Jehan Kadar Bahadur v. Nawab 
Afaur Bahu Begum (6 I. A. 76) (1) and 
Prince Mirza Jehan Kadar ‘Bahadoorv. 
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Nawab Badshoo Bahoo Sahiba (12 I. A 
124) (2). These cases were considered by the 
Courts below and also by the Hon'ble the 
Ohief Judge and they came to the conclu- 
sion that those decisions referred to cer- 
tain particular property and therefore did 
not help in the decision of this case. 

I think it necessary to.set out at greater 
length than has been done so far what were 
the facts in 6 I. A. 76 and 12 
I. A. 124. Those suits were about a 
village Sahrawan in the District of Unao 
and also certain house property in the city 
of Lucknow, and we are only concerned 
with tbat part of the decision which deals 
with the Lucknow property. Their L«rd- 
ships of the Privy Council were of opinion 
that it was the intention of the Govt. to 
abandcn altogether the confiscation as ree 
gards the houses and property in the city 
of Lucknow and to leave the former owners 
to their rights in the same way as if there 
bad never been any confiscation, and they 
expressed their opinion as regards these 
houses and other property (in Lucknow) 
that if the defendant was in possession 
“before the proclamation, the question must 
be determined in the same manner as if 
there hed never been any confiscation at 
all. By Lord Canning’s proclamation of 
March 15, 1858, all the proprietary rights in 
the soil of the province were confiscated; 
and by a proclamation of Sir James Outram 
it was notified that for those who have 
‘fled from the city of Lucknow, having 
locked up their house, that if they would 
not return within ten days and re occupy 
their houses, the property, with their 
houses, would be ccnfiscated. Their Lord- 
ships of the Privy Council thought it unne- 
cessary to determine what was the effect 
of Lord Canning'’s proclamation with refer- 
ence to the houses, or what was the effect 
‘of Sir James Outram’s proclamation of 
March 22, 1858, because with reference to 
all the housesin Lucknow “which are the 
subject of the present suit”, the Govt. 
gave up altogetter their rights under the 
confiscation. How these rights were given 
up is shown by para. 4 of a letter of 
July 6, 1863, from the Secretary of the 
-Ohief Commissioner to the Officiating Com- 
pissioner which ran as follows : 

“The Ohief Commissioner understands from the 
Deputy Commissioner that the value of the property 
lies almost entirely in the buildings, which consist 
of shops, mosques, tombs and mehal serais. The value 
of the land is so trifling in comparison that the prin- 
ciple of treating the buildings as having become b 
accretion part of the land, and having lapsed wit 


e the latter, as was ruled in the case of the khas 
mohul's claim to the Alumbagh, should not, in the 
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Chief Commissioner's opinion, though incontestably 
sound, ‘be enforced in this case. The property, as 
the Ohief Commissioner learns from the Deputy 
Commissioner, yields a rent of no more than 
Rs. 2,070 a year, as few of the shops hold tenants. 
It is therefore of no great value to Govt. noris it 
likely to become of greater, whereas it may improve 
under private management. For these reasons the 
Ohief Oommissioner thinks the right of Govt. to the 
property shoull be abandoned, and possession re- 
linquished, but not in favour of Afsur Bahu or 
any one else, Olaimants must agree among them- 


selves or apply to the Civil Oourt to decide their 
pretensions.” 


This property had originally belonged to 
Nawab Mulka Kishwar who may be called 
the Queen-Mother of Oudh, The estate 
was actually taken possession of by the 
British Govt., but it was relinquished as 
stated in that letter of July 6, 1863 


Ziaul Hasan, J. held that the decisions of 
their Lordships of the Privy Council 
applied tn all house property (i, e., house 
sites) situated in the city of Lucknow and 
that their Lordships definitely laid down 
that the confiscation of such property had 
been subsequently annulled without any 
intention on the part of the Govt. to make 
a grant in favour of any person and that 
such property must be treated as if there 
had never been any confiscation at all so 
that the former owners were left to their 
rights in the same way as if there had 
never been any confiscation. 

With all due respect to the learned 
Judge, I am unable to hold the same 
ne In 6 I. A. at p. 81* their Lordships 
said; . 

“By Lord Oanning’s proclamation of March 15, 


1858, all the propridtary rights in the soil of the 
province were confiscated,” 


and the learned Counsel for the appellants 
admits that the house site in suit was in fact 
confiscated, but he says that as the Govt, did 
not retain the house site, there was an 
implied grant by the Govt. in favour of the 
original owner of the site, or, at any rate, 
when Govt. gaveupits rights by confiscaticn, 
there was a revival of the rights of the owner 
of the site. In 61. A.(1) also at p.81, their 
Lordships thought it unnecessary to deter- 
mine what was the effect of Lord Canning's 
proclamation with reference to the houses, 
because “with reference to all the houses 
in Lucknow, which are the subject of the 
present suit, the Govt, gave up altogether 
their rights under the confiscation”. In 
my Opinion the words “which are the sub- 
ject of the present suit’ are material 
because immediately after this their 
Lordships quote para. 4 of the letter of 
July 6, 1663, and then say that “taking 
this letter into consideration”: they were of 
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opinion that it. was the intention óf. the 


Govt..to abandon altogether the confiscae ' 
tion as regards the houses. and property : 


in the city of Lucknow,-and to ‘leave the 


former owners to their rights in the same’ 
way asif there had never been any -eonfis-.- 


cation. The houses ‘and property in the 


city of Lucknow of which their Lordsbips. 


speak must obviously. be, those to “which 


the: letter of July 6, 1:63, applies and- 
cannot be held to include other ‘houses ` 


to which this letter does not apply. As 


- regards this particular Lucknow property, - 


it appears.to me clear from the letter 
that the Govt. withdrew from asserting 
their rights under the confiscation against 
the real owners, and who were the real 
owners was to be decided by the claimants 
among themselves by private agreement 
or by a decision of a Civil Court if they 
could not come to any private agreement. 

In the present case we are dealing with 
property which is in no way governed by 
that letter of 1863 but by letter No. 5107, 
dated August 7, 1868, of the Financial Com- 
missioner. The relevant part of that letter 
runs as follows: 

“I am of opinion that the land occupied by houses 
in the city of Lucknow should not be recorded as 
nagul but be considered the property of owners of 
housee in possession liable hereafter, if necessary, 
for purposes of taxation to a ground rent,” 

There is another portion of this letter to 
which I must refer. Paragraph 2 of that 
letter runs as follows: 

“As regards unoccupied lands within city limits 
I fancy that there can, be no-.doubt but that they 
should be recorded as nazul, burial grounds of course 


pelng tentor also as occupied lands or compounds 
attached to houses.” i Mu, l 


cluded land belonging to private indivi- 
duals who were however not at the time 
physicaliy occupying them, and this shows 
that the confiscation was not altogether 
annulled and that private individuals did 
not have the whole of their property return- 
ed to them. In .para, 3 of that letter too the 
Financial Commissioner decided not to have 
entered as nazul all enclosures, chabutras 
efc, built since the Mutiny because thousands 
of persons had by permission rebuilt their 
enclosing walls. To interfere with such 
enclosures was in the opinion of the Finan- 
cial Commissioner equivalent to a second 
order of tonfiscation. This remark, I think, 
shows that the Financial: Commissioner 
treated the confiscation as a real thing 
which was superseded. in such cases by 
subsequent permissicn to occupy the confis- 
cated land,’ In para. 4 of this letter the 
Financial Commissioner stated that he 
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‘could himself point out hundreds of enclo- | 


sures built by authority and how to declare 
that what had once been given by compe 
tent orders was open to question would be 
equivalent toa second order of confiscation. 
It was thus the right of the occupiers of 
the enclcsures that was recognised on the 
basis of a grant by the ‘Govt: and not the 
title of original owner of the land on which 


the enclosure stood. Seeing that the right. 


of occupiers of néw enclosures was recognise.. 
ed on the basis of a grant-by the Govt., I see 
no difficulty in holding that the same 
idea was in the mind of the Financial 
Commissioner when he stated that the land 
occupied by houses in the city of Lucknow 
should be considered the property of .the 
owners of the houses in possession subject- 
to a liability, if necessary, to payment ofa 
ground rent for purposes of taxation. This 
payment of ground rent was obviously to 
be made by the owner of the house to the 
Govt. in the same way as an owner of 
agricultural land pays revenue to the Govt. 
and it is an indication that the owner of 
the house was to be the proprietor of thee 


site in the same way as a payer of land 
revenue is the superior proprietor of the’: 


land as io which he pays revenue. The 
fact that the grantor was the Orown and 
nota private individual made the grantee 
liable to pay this ground rent because of 
the provisions of the Crown Grants Act. 


Even, however, if it “be held that there . 


was no actual grant by the Crown to the 
owner of the house, the position of the 
plaintiffs is no better. Undoubtedly, the 
Orown had by the confiscation become the 
owner of all house sites in Lucknow city 


‘thereby terminating the title of prior 


owners. If the Crown without actually 
making a grant waived its right in favour 
of the occupier of the house and not in 
favour of the original owner of the site. I 
do not see how this revived the title of the 
prior owner. Presuming that in this case 
before the annexation of Oudh Sahbu 
was 2 mere licensee of the predecessor-in- 
interest of the plaintiffs he ceased to be 
that when the ownership of the land passed 
from the private owner to the Govt, and 
when the house owner was regarded by the 
Crown as the owner of the site also he was 
not regarded as a licensee of the original 
owner. AH : ; 

In short, in my opinion, the -decisiong of 
their Lordships of the Privy ‘Couscil 


iaw I-A, 76(1) and 12 1I. A. 124 (2) were 


based.'on the contents, of:'the’ letter of- 
1863: the‘terms ‘of’ which are totally’ differ-: 
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ent from those of the letter of 1868 of the 
Financial Commissioner and consequently 
what their Lordships have stated must be 
held to apply only to such property as was 
governed by the letter of 1863. 

In my opinion, therefore, the decisions of 
the trial and first Appellate Courts are 
correct and this appeal should be dismissed 
with costs. 


Yorke, J.—(April 3, 1940).—I agree and 
have nothing to add. 


Radha Krishna, J.—(April 3, 1940).—I 
also concur with the opinion of my learr ec 
brother Mr. Justice Hamilton. 


By the Court.—(April 4, 1940).—This 
appeal is dismissed with costs. 
S. Appeal dismissed. 


LAHORE HIGH COURT 
First Appeal No. 450 of 1938 
July 7, 1939 
TEK-OHAND AND ABDUL RåsHID, JJ. 
Sodhi NARINDAR SINGH—PLAINTIFF 
—APPELLANT 
VETSUS . 
Sodhi KULDIP SINGH AND ANOTHER — 
DEFENDANTS— RESPONDENTS 

Court Fees Act (VII of 1870), s. 7 (i)—Suit for 
declaration of title to G..P. Notes not yet mature 
does not fall under s. 7 (i)—Practice—Adjournment 
—Duty of Court. 

Where the suit is clearly one to obtain a dec- 
laration thatthe plaintifi isthe sole and exclusive 
owner of the G. P. Notes which are not mature for 
payment, the suit cannot be called one for recovery 
of money falling within s. 7 (i, Court Fees Act. 

In determining the period of adjournment the 
Court should consider the circumstances of an indi- 
vidual case and where they are such as to demand a 
longer period, it should be granted on payment of 
costs to the other party. 


F. A. from the decree of the Sub-Judge, 
First Olass, Gujranwala, dated August 29, 
1938. 

Messrs. M. C, Mahajan and D. R. 
Sawhney, for the Appellant. i 

Messrs. Dina Nath Bhasin and Nand Lal 

Bhalla, for Respondent No. 1. 


Tek Chand, J.—Counsel for respond- 
ent No. 1 raises a preliminary objection that 
the court-fee paid by the plaintiff-appellant 
on the plaint as well as the memorandum 
of appeal is insufficient. They urge that, 
though the claim is described in the plaint 
as one for a declaration, tLe G. P. Notes 
in question are the exclusive property of the 
plaintiff and that defendant No. 1 has no 
connection or concern with them, in reality 
‘the suit is one for recovery of Rs. 15,000 
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and as such is governed by s. 7 (i), Court» 
Fees Act according to which, the ad valorem 
court-fee is payable on that amount, After 
examining the plaint and hearing Oounssl 
we haye no doubt that this objection is 
devoid of all force. Admittedly, the Notes 
in question are in possession of the plaine? 
tif and if is common ground that thoy 
will not mature for payment by the Public 
Debt Office (defendant No, 2) for some 
years. The sole point in dispute between 
the parties is one of title and the suit is 
clearly one to obtain a declaration that the 
plaintiff is the sole and exclusive ownor 
of theses Notes. It is difficult to see how a 
suit of this kind can be called one for 
recovery of money falling with s. 7 (3), 
Court Fees Act. We hold that the plaint 
and the memorannum of appeal are pro- 
perly stamped with a court-fee of r. i0 
each and we overrule the objection. 

On examining the record we find that 
there has been no proper trial in the lowar 
Court and the learned Subordinate Judge 
has acted hastily in dismissing the suit. 
The issues were framed on May 1l, 1938 
and the case was fixed for evidence of the 
parties on August 23,1938. On that date, 
it transpired that no witnesses had beon 
Summoned by the plaintiff. His Oounsel 
stated that the principal witness in the 
case was the plaintiff himself that he was 
posted in Burmaas Inspector General of 
Oivil Hospitals and could not get leave to 
be present at Gujranwala on the date 
fixed, that interrogatories had therefore to 
be sent to kim, but fora proper prepara- 
tion ofthese interrogatories certain copies 
from the record of a decided case were 
necessary, that copies had been appliod 
for but had not been supplied. He there 
fore asked for an adjournment. This 
prayer however was refused and the case 


adjourned only for four days for 
plaintifi’s evidence, The plaintiff could 
not possibly be present in person at 


on that date, and yet the 
suit was dismissed,. We think that in the 
peculiar circumstances of the case tha 
learned Judge should have granted a 
longer adjournment on payment of costs 
to the respondent, and that his order 
dismissing the suit forthwith canrot 
be maintained. The suit must be sent.back 


`- for re-hearing .and decision in accordance 


with law. 
We observe that the issues framed in 


‘this case are not sufficiently comprehen- 
` give. 


With the concurrence of both Counsel 
the issues are re-framed as follows: (1) Do 


£ 
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the Govt. Promissory notes in dispute 
belong to the plaintiff? (2) Was Mst. 
"Ram Kaur the absolute owner of these 
notes ? (3) Ifso, did she gift them to Sodhi 
Indar Singh, father of the defendant? (4) 
Relief. 

We accordingly accept tbis appeal, set 
aside the judgment and decree of the 
lower Court and remand the case for re- 
trial on the issues framed above, The 
plaintif-appellant shall pay Rs. 50 as costs 
to defendant-respondent No. 1. This amount 
shall be paid in the lower Court before 
August 8, 1939. Both Counsel have been 
directed to cause their respective clients 
to appear before the Senior Subordinate 

. Judge, Gujranwala, on August 8, 1939, 
when the Judge will fix (1) a date on which 
the parties shall file the list of witnesses toe 
gether with the process» fees and diet money, 
(2) a date for filing the documents which 
are in their possession or power and on 
which they rely, and (3) a date for evidence, 


D. Case remanded. 


BHOPAL HIGH COURT 
First Civil Appeal No. 36-138 of 1939 
l March 11, 1939 
MoHAMMAD AHMAD Kunan, O. J. 
KAMLAPAT GHASIRAM—Degrgnpanr— 
APPELLANT 
versus 
BHUKABHAL NARAINDAS— PLAINTIFF 


—RESPONDENT 

Court-fees—Trade-mark—Infringement of—Suit 
for permanent injunction and for decree for amount 
of loss suffered by plaintiff with prayer for 
destruction of copied labels—No court-fee paid on. 
relief for injunction—Suit decreed—Non-payment 
of court-fee is not fatal to suit—Plaintiff should 
not be allowed to execute decree in respect of în- 
junction without payment of court-fees—No Court: 
"jee in respect of prayer for destruction of labels is 
necessary—Trade-mark—Infringement of—Regiatra- 
tion of trade-mark— Effect—Trader living outside 

Bhopal State, if entitled to protection of hia trade- 

mark within state—Measure of damages. 

“Where in a suit for permanent injunction by the 
*plaintifi against defendant for infringement of 
| copyright with prayers for a decree for certain 

amount on account of loss suffered by the plaintiff 

due to defendant’s action and for the destruction of 
the copies and labels, the court-fee in respect of 
- relief far the injunction is not paid the defect is 
` not fatal to the suit but where the decree has been 
passed the plaintiff should not be allowed to exe- 
oute it in respect of the injunction without paying 
the court-fees. A prayer for the destruction of the 

.copied labels is not really a prayer for any new 

relief, It is only ancilliary to the relief of perma- 

nent injunction ‘and as such has no separate value. 

Therefore, no court-fee is due thereon. 
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Mere regiatration of trade-mark does not confer in 
anybody a right to use a trade-mark. It does not 
go beyond establishing the time a particular trade- 
mark is being used since. Property ina trade- 
mark can only be acquired by its use for a con- 
siderable time. 

In India there is no special act of Legislature 
preventing the infringement of a trade-mark. Yet 
an exact or very near copy of a well-known trade- 
mark has been held unlawful in British India 


simply because sucha practice was essentially based. 
on deception. In the absence of a trade-mark act 


in Bhopal State the Oourts have jurisdiction to 
protect a trade-mark and stop its infringement 
under the existing law, 93 Ind. Cas. 857 (1), 99 
Ind, Oas, 353 (2) and 129 Ind. Oas, 612 (3), referred 
to 


A trader living outside the limits of Bhopal 
State is asmuch entitled to a protection of his 


trade-mark as any person residing and carrying on 


business within such limits, -A foreigner by using 
a particular trade-mark and-selling his goods in 
Bhopal, acquites in respect of that mark such 
rights as the Courts in Bhopal would protect. 

Held, that the defendants by using a similar 
label clearly infringed the plaintifis'’ right and the 
Court rightly issued a permanent injunction re 
os the defendant’s from using such a 
abel. 

Damages in suits for infringement of trade-mark 
would depend upon the reduction in the sale of 
plaintiff's goods and consequent reduction ‘in his 
profits owing to the defendant’s action. A fall in 
the actual price of imported goods of plaintiffs due 
to defendant's action can never mean an equal fall 
in profits, 


Mr. Mohammad Nasiruddin and Syed 
Masood Ahmad, for the Appellant. 


Mr. Mohammad Yaqub Khan, for the 


Judgment.—This appeal arises out of 
a suit brought by Messrs. Seth Bhuka- 


- bhai Naraindas plaintiffs against Messrs. 


Kamlapat Ghasiram’ for an injunction 
restraining the defendants from the wrong- 
ful useof their tradeemark. The above 
named plaintifs filed a suit in the Court 
of the Subordinate Judge of Bhopal 
alleging that the defendants had copied 
their trademark known as ‘Khargosh 
Ohhap” and were using the same on 
bundles of Bidis manufactured by them 
at Bhopal. The plaintiffs owned a large 
business of Bidi manufacture at Jubbul- 
pore and had been using the trade-mark 
in dispute on their goods since 192. By 
this long and continued use they had 
made a name in the market. and the public 
purchased their Bidis on the strength of 
popularity of their trade-mark. The 
defendants -had carefully copied their 
label and the buyers were being deceived 
into purchasing gcods manufactured by 
the defendants owing to the exact similari- 
ty of the trade-mark design. Therefore 
the plaintiff prayed for a permanent 
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injunction restraining the defendants’ firm 
from using the “Khargosh Chbap” trade- 
mark and further prayed for a decree of 
Rs. 2,000 to be passed in their favour 
against the defendants on account of loss 
suffered by them during 14 years due to the 
defendants’ action. Tne defendants plead- 
ed inter alta that the defendants had 
registered the disputed trade-mark in 
‘Bhopal State whereas the plaintiffs had not 
done so, therefore they were not entitled 
for- an injunction, and further that the 
plaintiffs had suffered no lossin profits. 
It was also alleged that the plaintiffs had 
not paid any court-fee in respect of relief 
of injunction claimed by them, This last 
objection is sound and tke lower Oourt 
- seems to have overlooked it. But this 
defect is not fatal to the suit. A  court-fee 
of Rs. 10 is leviable under the Court Fees 
Act insuch a case and it is therefore 
crdered that the plaintiffs shall not be 
permitted to take out execution in respect 
of the permanent injunction without pay- 
ing the court-efee of Rs, 10. A prayer for 
the destruction of the ccpied labels is not 
really a prayer forany new relief. It is 
only ancilliary tothe relief of permanent 
injunction and as such has no separate 
value. Thefore no court-fee is due thereon. 
The defendants have halfsheartedly raised 
another objection about non-joinder of a 
necessary party alleging that the names 
of all the partners of the plaintiffs’ firm 
had not been disclosed. The plaintiffs 
have proved by sufficient evidence that 


both of them were the sole owners of their. 
firm and they had both joined in this suit. ` 


The defendants have led no evidence on 
-the point. Therefore their objection fails 
and has been rightly disallowed by the 
lower Court, 
There are really two main points which 
the defendants have urged in this appeal. 
‘Firstly, whether the plaintiffs were entitled 
toa permanent injunction of the nature 
prayed for, and secondly, whether they 
had suffered any loss cwing to the defen- 
dant’s action, ‘The plaintiff-respondents in 
support: of the first point plead registration 
of the disputed trademark at Bombay in 
1928; and contend that since that date 
their “Khargosh Chhap” mark was con- 
stantly used by them and had thus become 
familiar to their customers all over the 
country. The defendants take their stand 
on their own registration of this mark in 
-Bhopal and argue that such a registration 
and use extending over’ a period of a year 
-and a half had given them a right at least 
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within the Bhopal State territory, This 
argument ofthe defendant-appellant is of 
no value, Mere registration does not confer 
on any body a right touse a trade-mark. 
It does not gobeyond establishing the time 
a particalar trade-mark is being used since. 
Property in a trade-mark can only be 
acquired by its use for a considerable 
time. A distinguishing mark used on a 
manufactured article helps the public 
to understand that an article bearing a 
Particular mark was manufactured by a 
particular person. Gradually a tradeemark 
either gains or loses public confidence 
according to the good or bad quality of 
the goods sold thereunder. As soon as a 
particular mark succeeds in winning 
esteem of the public, its original user bee 


comes entitled to take advantage of its 


popularity. The same mark serves as a 
guide to the ‘public in selecting a parti- 
cular quality, If such a popular brand 
is copied by another manufacturer and 
used on goods of the same kind it is a 
clear case of sailing under false colours 
and amounts to cheating. In India there 
is no special act of Legislature preventing 
the infringement of a trade-mark, nor does 
any international convention exist by which 
people ‘in one country can be forhidden 
to copy trade marks current in another 
country. . Yet an exact or very near copy 
of a well-known trade-mark has been held 
unlawful in British India simply because 
such a practice was essentially based on 
deception, In protecting a trade-mark the 
Courts of Justice not only mean to save 
the public from being duped by unscrup- 
ulous manufacturers, but they also recognise 
the equitable right of the original user 
whose goods'had by long usage earned a 
reputation for bim. There was no trade- 
mark act even in England before 1875 and 
infringement was dealt with under Common 
Law on the same principle as is recognised 
now in India. The guiding principle of 
determining proparty in trade-mark has 
always been its long and continued user 
establishing the reputation of a manufacte 
urer. While enacting the above menticnee® 
act in England it was stated in connection 
with its object and reasons that registration 
under the act would save the plaintiffs’ 
trouble of leading a volume of avidence 
in order to prove his Jong user and the popu- 
larity of his trade-mark in the market. Regis- 
tration would- confer On him the status of an 
owner and any person copying that mark 
shall be treated as a wrongedoer. In. spite 
of this Act suits are still filed and detere 
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mined'ih; England even in respect of 
trade-marks which are not registered uader 
the act. Section 45 of Trade Mark Act of 
1905 (England) clearly lays down that the 
said Act shall not apply to any suits 
filed by one party against another com- 
plaining that the defendants had copied 
the plaintiff's trade-mark and sold his 
own goods tothe public thereunder. The 
whole discussion leads us to the conclusion 
that in the absence of a trade mark act 
in Bhopal State the Courts have jurisdic» 
tion to prctect a trade-mark and stop its 
infringement under the existing law. 
Courts in British India have fully recogniz- 
ed this principle.as would appear from the 
rulings. of the various High Oouris, viz., 
A.J. Vou Wulfing v. D. H. Jivandas & Co, 
93 Ind, Oas. p, 857 (1). Swadeshi Mills Co. 
Ltd. Bombay v. Juggi Lal Kamalapat (2), 
Moolji Sicca & Go. v, Ramjan Ali (3). 

It is. a common ground between the 
plaintifs and the defendants that the 
plaintifis’ trade-mark for Bidis manufac- 
tured by them was “Khargosh Ohhap” 
and that the Bidis manufactured by the 
defendants were: wraped in the same kind 
of: wraper and with the same design. of 
label as was used on the plaintiffs’ goods. 
‘The defendants have taken special care 
to prepare their labels and wrapers under 
the. same colour scheme as is .adopted by 
the plaintiffs’ and the ‘similarity between 
dhe original and the copied labels is so 
complete that even customers who have 
been daily using the plaintiffs’ goods 
annot distinguish them from those of the 
defendants, lt has also been established 
‘that the plaintifis have used their trade- 
‘mark on their goods for the last ten 
years and the public has become fully 
acquainted with their mark. The close 
resemblance of the defendants’ label is 
enough. to deceive even such section of 
‘the public as is literate and fairly scru- 
tinizmg. Therefore -it follows that the 
-defendenis by using a similar label have 
-Clearly infringed the plaintiffs’ right and 
ethe lower. Court has rightly issued a 
permanent. injunction resiraining the de» 
fendents from using such a label. A 
‘trader living outside the limits of Bhopal 
_State is as much entitled to a protection 
„of his’ trade-mark as any person residing 
and carrying on business within such 
z (1) 93 Ind. Oas. 857; 28 Bom, LR 243; AI R 1926 
Bom. 200; 50. B 402. . 
= (2) ALR 1927 All 81; 99 Ind. Oas. 353; 24 A L 
‘J 975; 49 A 92, - 

-. (3) AIR 1980 Oal. 678; 129 Ind. Oas. 612; Ind. 

Rul, (1931) Cal, 228, 
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limits, A foreigner by using a particular 
trade mark and selling his goods in 
Bhopal acquires in respect of that mark 
such rights as the Oourts here would 
protect. Ncw the question remains whe- 
ther, and if so, to what extent, the plain- 
tiffs have suffered a loss. Damages in 
such suits wculd depend upon the reduc- 
tion in the sale of plaintiff's goods and 
consequent reduction in his profits owing 
to the defendant's action. The plaintiffs’ 
evidence on the point is neither suffici- 
ent nor convincing. They have produced 
Munshilal, a local trader, who states that 
in the year Sammat 1991 and 1992 the im- 
port of the plaintiffs’ Bidis had fallen by 


Rs, 2,977 as compared with the previous | 
year Sammat 1990, According to this Ver- ° 


Sion the total value of the imported goods 
appears to have fallen. short by the figure 
mentioned by the witness. The lower 
Court has taken this fall to mean a fall 
in the plaintiffs’ profits. It is evident that 
a fallin the actual price of imported 
goods could never mean an equal fall in 
profits. The plaintiffs have only succeeded 
in proving that during the period of merely 
two years goods worth nearly Rs, 3,000, be- 
longing to the defendants have taken the 
place of their goods in Bhopal market, 
Under the circumstances it -does not lie 
in the plaintiffs’ mouth to say that their 
profits on Bidis worth Rs, 3,000 would 
amount to Rs, 2,000. Keen competition in 
the Bidi trade leaves very small margin 
of profits to the manufacturer and a 
profit of even one anna in the Rupee 
would be considered fairly high. Assessed 
at this rate the plaintiffs are not entitled 
to anything beyond Rs. 187-8 ‘There-’ 
fore taking the plaintiffs’ evidence as its 
best value they are entitled to a decrea 
for the above amount. The defendants’ 
appeal is accepted only to this extent, that 
instead of a decree for Rs. 2,000 passed 
by the lower Court, a decree of only 
Rs, 187-3 shal! be substituted in -favour 
of the plaintiffs against the defendants. 
The remaining portion of the” decree 
passed by the jiower Oourt relating to 
injunction and disposal of the spurious 
labels shall stand and the parties owing 
to success and failure nearly in equal 
proportion shall bear their own costs in -this 
Court and the Court below. 7 


5. l ‘Order accordingly. — 


. 
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CALCUTTA HIGH COURT _ 
` Suit No. 26 of 1939 
“ August 10,- 1939 | ss 
AMmBER ALI, J. 
In re Smt. ASHALATA DASSI— 
RESPONDENT 
Married Women's Property Act (III of 1874), 
s. 6—Endowment policy with wife nominated ro 
receive amount payable in event of death of assured 
falls within s. 6—~Words “on the face of it,” meaning 


An endowment policy is wholly a contract of life 


Insurance ;-a double contract of life insurance the 
event in one case being death and the event in 
the other case-being life. An endowment policy 
with the wife nominated to receive the amount 
payable in the event of death of the assured before 
a certain date is precisely to be regarded in law, 
&.policy on the life of the husband for the benefit 
of the wife and falls within s. 6, Married Women’s 
Property Act; the fact that the wife’s interest is 
rendered contingent by special provision in the 
noMination does not prevent or affect the creation 
of a valid trust, 169 Ind, Cas, 481 (1), dissented 
from, In re Fleetwoods Policy (9 , explained. 
Oase-law referred to.) j ‘2 
he words “on the face of it,” in s.6 mean no- 
thing more than “ expressly expressed ”, the anti- 
thesis being to implied trust or a secret trust, 


Messrs, S. R. Das and. J. C.' Moitra, for 
the Applicant. . 


Messrs. B. C.Ghosh and B. C. Mitter, for 
the Opposité Party. 


Judgment.—On Mareh 12, 1930, Haris 
charan Gnose took out an insurance policy 
with the Sun Life Insurance Co, of Canada. 
Ashalata the respondent is his widow. 
Shortly put (reading from pàra. (3) of the 
Petition) the nature of the policy is as fol 
lows ; (a) Rs. 5,000 payable to the assured 
if alive on January 1, 1950, (b) Rs, 5,000 
Payable to his wife if assured dead before 
that date. (e) If wife dead before the 
. assured and the assured dead” before 
January 1, 1950, then to ihe estate of the 
assured. The assured is alleged to have 
executed a will on October 28, 1938 in 
which from the copy supplied to me, he 
purports to dispose of “his life insurancè 
monies” as part of his estate. The will is 
propounded in the District Court by thè 
Person named as executor, one Panchanan 

hose ‘a relative ‘and is ‘contested by 
Ashalata, Panchanan’ has been appointed 
administrator pendente lite, The widow 
applied -for the appointment of a special 
trustee under s.°6, Married Women’s Pro 
perty Act anda Special trustee was appoint: 
ed'on May 23, 1949, by Sen, J. The trustee 
in question: isone Satish. This application 
is by Panchanan. to set aside tue crder 
made -by Sen, J, I made a preliminary 
order waereby 1 took the liberty of imple. 
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menting the order made by Sen, J. by 
directing the special trustee to give securi- 
ty before receiving the money. It was 
then decided thatthe issue of law should 
be tried before me, i. e. the question whe- 
ther assuming the will to be genuine the 
particular provisions in this policy fall 
within s. 6, Married Women’s Property Act, 
and a valid trust was created, That 
isan issue on which l now give my 
Opinion. 

Mr. Ghose appearing for Panchanan, 
that is to say, for the executor, assuming 
the will ultimately to be established, divi- 
ded his arguments into two portions. His 
main contention is that this is not a 
Policy expressed oa the face of it to be 
for the. cenefib of the wife. Alternatively 
if it is so to be regarded, in this case the 
provisions in the policy are of the nature 
of testamentary dispositions, that the will 
is a subsequently testamentary disposition 
and therefore is deemed to revoke the 
former disposition. He bases both argue 
ments, largely upon the decision of the 
Madras High Oourt in Lalithambai Ammal 
v. Guardian of India Insurance Co., Ltd, 
(1). Before I come to the cases I propose to 
express certain general views. The two 
principal questions involved in this matter 
are firstly whether any endowment policy 
can be a policy within the meaning of s. 6, 
Married Women's Property Act and second- 
ly, ifso whether by reason of the particular 
provisions in this policy, the operation of 
s. 6 is excluded. 

“ The first comment to be mads is that all 
life policies by their very nature operate 
upon contingency. In endowment policies, 
two contingencies are involved, life of the 
of time, or 
death before that time. - Mr. Ghose's argu- 
ment did not I think go so far as to con- 
tend that an endowment policy is not a 
policy on life, An endowment policy is 
wholly a contract of life insurance; a 
double contract of life insurance the event 
in one case beingdeath andthe event in 
the other case being life. See the, 
remarks in Gould vy. Curtis (2) at pp.95 anid’ 
97, However, an endowment policy with 
the wife nominated to receive the amount 
payable in the event of death of the assured 
before a certain date. is precisely*to be 
regarded’ in law, I hold that it is a policy 


(D) A IR 1937 Mad, 645; 169 Ind. Oas, 481; (1937) 
IML J 735; (1987) MW N 301;45L W 480; 108 
M 61, 

(2) 


3K B 84,(95, 97,; 82 L J K B802: 108 
hen, 6 Tax Cas, 293; 578 J 461 29 T L R469, 
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on the life ofthe husband for the benefit 
of the wife. 

The other general matter calling for 
comment before dealing with the case is 
Mr. Ghose’s argument based on the words 
“on the face of it," which appear in our 
Act and in the earlier English Acta prior 
_ to 1682. I think they were omitted from 
the later English Acts as being superfluous. 
Mr. Ghose interprets them as meaning 
“unconditionally” absolutely or something 
of that kind. Tomy mind they mean noe 
thing more than “expressly expressed” the 
antithesis being to implied trust or a secret 
trust. Coming to the cases, I have to differ 
from the decision of the Madras High 
Court in Lalithambal Ammal v. Guardian 
of India Insurance Co., Ltd. (1). The 
policy in question was a whole life policy 
and the persons to whom it was expressed 
to be payable were the “assured or his 
wife.” The wife survived. The point in 
that case was that immediately after 
insuring himself the husband assigned 
the policy for consideration to a third party, 
The dispute therefore was between the 
third party and the widow setting up a trust 
», under s. 6, Married Women’s Property Act, 
Now with very great respect I think that 
the English cases do not support the pro- 
position which is implied in the learned 
Judge’s judgment. Indeed, I venture to 
doubt whether that proposition can at 
all be maintained. In--that decision the 
following propositions appear to be involv- 
ed. Firstly, that because there is a con- 
tingency, the interest taken by the benefi- 
ciary must bea “contingent interest.” In 
my opinion, that is by no means always 
the case. An interest taking effect upon 
a contingency, may nevertheless be a 
“vested interest.” In point of factin that 
case the interest of the widow was I think 
vested. 

The second proposition seems to be this 
that a contingent interest means no interest, 
or constitutes what Mr. Ghose called in 
argument a “contingent trust.” In other 
words the creator of the trust has not divest- 
*ed himself of the beneficial ownership. In 
the case of life insurance the property is 
still vested beneficially in the assured. 
See col. 1, p. 646 and col. 1, p. 647). The 
IB passage is this : 

“The trust never arose but if such a trust arose, it 
arose only upon the happening ofan event which 


would give rise to a trust, namely, the death of the 
assured and until his death there was no trust in 


eing.” 
,, This was the argument of Counsel, as we 
see from the following passage (p. 697, I) 
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by the Court : ma: 

“It follows therefore thet during . his lifetime hé 
was not fettered by any trust as the trust would only 
arise upon his.” 

I do not consider that the English 
cases relied upon support such a proposi- 
tion. Nor do I think that such a pro- 
position is supportable in legal theory. 
In my view, the question for decision is 
whether there was a trust created at the 
time when this disposition was made; 
either there was or there was not. The 
question whether the interest of the woman 
or anybody else is vested or contingent 
has nothing to do with that. It may be 
one or the other. The law apparently-‘is - 
that where the wife simply is named ` she 
takes a vested interest. I am using “the 
words ‘in its proper technical ‘sense.’ “In 
such a case if she dies before the hus- 
band it passes toher heirs and not to ‘his 
estate. The authority for that is the case in 
Cousinsv. Sun Life Insurance Society (3). 


In the judgment of Romer, L. J., appears 


the passage upon which the Madras High 
Court has relied. In my opinion “what 
Romer, L. J., was pointing out and the only 
thing that he was pointing out was that 
the assured by appropriate words could 
prevent the wife obtaining a vested 
interest so that instead of it going to her 
heirs it would on his death revert to his 
estate. In acase before me there is such 
a provision, whereby the wifeis prevented 
from taking vested interest, but it has no 
effect upon the question whether there was 
or was not a trust. In this case the ques- 
tion of vesting is immaterial; because she 
herself is alive. ` ' = 
"The case cited by Mr. Ghose in Dinbai 
Hormasji v. Bamansha Jamasji (4): has 
the merit of simplicity. The Judges say 
that an endowment policy taken out by 
the husband cannot be expressed for the 
benefit of the wife because it is obviously. 
for the benefit of the husband, a view which 
has been rejected many years ago: -in 
England. The Act does not say wholly 
for the benefit of ihe wife or solely for 
the benefit of the wife or anythingof the 
kind. The later Madras decisions which 
have been cited to me take the view which 
I have just expressed. [See Rajuchetiy v. 
Rajuchetty (5), Bengal Insurance and Real 


(3) (193) 1 Ob. D 126; 102 L§J Oh. 114; 1933 Wo 
& I Rep. 164; 148 L T 101; 49 TLR 12, 
(4) 58 B 513; 152 Ind, Oas. 168; A I R 1934 Bom, 
296; 36 Bom, L R 608; 7 R B 130, set 
(5) I L R (1937) Mad, 571; 171 Ind. Oas, 678; A 
I R 1937 Mad, 370; (1937) 1 ML J 287; 45 L W328; 


10 RM 382, 
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Property, Ltd. v, Vellayammal \6),Kannayas 
lal v. Subbiah Chetty (4) and Krishnan 
Chettiar v, Valayes Ammal (8) the last case 
being one where nomination was precisely 
in the form of theBombay case[Dinbai Hor- 
masjı Vv. Bamanshah Jamasji (4)] namely 
“self or wife). The casein In re Fleetwoods 
Policy (9) is merely a further illustration of 
the general principle. I think that concludes 
all the cases cited before me. I have no 
hesitation in ruling, firstly that an endow 
ment policy onthe life of the husband, 
provided the wife is nominated to 
receive in the event of the husband's death, 
. falls within s. 6, Married Women's Pro- 
perty Act, secondly that the fact that the 
wife's interest is rendered contingent by 
Special provision in the nomination does 
not prevent or affect the creation of a valid 
trust. The question therefore is decided 
against the applicant and in favour of the 
trustee appointed by Sen, J. 

I will dispense with security by the 
special trustee provided that the special 
trustee and the lady will attend before the 
Registrar ata time fixed and receive the 
cheque from the attorney or from the In- 
surance Company and give a joint receipt 
In the presence of the Registrar. The cheque 
will bedrawn in favour of the trustee. 
The Registrar may act on Counsel's endorse 
ment, The application dismissed. The 
applicant will pay the costs of. this ape 
plication including those of the Insurance 
Company. Any claim to be indemnified 
out of the estate will be dealt with by the 
probate Oourt, 

B. Application dismissed, 

(6) I LR (1939) Mad. 990; 170 Ind. Oas. 279; A I 
En 71; (1937) M W N 303; 45 L W 616;10 

(7) I L R (i938) Mad. 867; 181 Ind. Oas. 984; A I 
R 1938 Mad. 413; (1938) 1 M L J281; (1933) M WN 
49; 47 L W 130; 11 R M 892. 

(8) I LR (1938) Mad. 909; 177 Ind. Cas, 119; AI 
R 1938 Mad. 604; (1938) 2 MLJ 22; (19383) MW N 
561; 48 L W 25; 11 R M 249 (F B). 

(9) (1926) 1 Ch, D 48; 95 LJ Oh. 195;135 L T 
374; (1926) W O & I Rep. 1. 





PATNA HIGH COURT 
Oivil Revision No. 452 of 1939 
April 5, 1340 
Wost, J. 
ADO DAS—PETITIONER 
VETSUS 
BANSI DSS AND OTaERs—OpprosITe Parry 

Civil Procedure Code (Act V of 1908), O. XXI 
r. 89—Setting aside sale held in execution of mort- 
gage decres—Deposit of purchase money together with 
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decretal amount less the money received by decree- 


holder —Decree-holder purchaser—Effect. 

The Oourt has jurisdiction to direct the petitioner 
to deposit the whole of the decretal amount with a 
view to setting aside a gale in execution of a mcrt- 
gage decree, and the High Court would not set the 
order aside merely because it may take a different 
view of the law with regard to the matter. 

The person who seeks to set aside a sale must 
deposit not only the purchase money of the property 
sold, but also the amount ofthe decree unless the 
decree-holder may have received any sum. It cannot 
be said that notionally the decreeeholder receives a 
sum equal to the amount for which he (the decree- 
holder) purchases the properties. The person seeking 
to set aside the sale will not therefore be entitled to 
credit for that amount, or, to put it more accurately, 
to deposit a sum less that amount. 125 Ind. Oas, 570 
(1), relied on. 


O. k.from an order of the Subordinate 
Judge, Ranchi, dated May 20, 1939. 

Mr. T. K. Prasad, for the Petitioner, 

Mr. K. K. Banerji, for the Opposite 
Party. 


Order.—This rule is directed against 
the order of the Judge directing the 
present petitioner to deposit the whole 
of the decretal amount with a view to 
setting aside a sale in execution of a mort- 
gage decree. The matter seems to be 
perfectly clear from one point of view, 
namely, that this is a Matter which the 
learned Judge had a right to decide, and 
it is impossibie to say that I have got to 
set the -order aside merely because I may 
take a different’ view of the law with 
regard to the matter, 

Bot although itis my duty to deal with 
the matter on that footing, I propose to 
say a word about the merits, The plainte 
iff purchased one of the properties and there 
seems to be no dispute that the properties 
were suld separately. Now, it is quite 
clear under O. XXI, r. 89, Civil P. C. 
thas the person who seeks to set aside a 
sale must deposit not only the purchase 
money ofthe property sold, but also the 
amount of the decree unless the decree- 
holder may have received any sum. I 
might have taken the view that at any rate 
notionally the decree-hoJder received a 
sum equal tothe amount for which he (theo 
decree-holder) purchased one of the prce 
Perties. The present petitioner wil] there- 
fore be entitled to credit for that amount, 
or, to put it more accurately, to deposit a 
sum less that amount. But JI am pree 
cluded from coming to any such conclue 
sion by reason of the decision in Maha» 
rajachiraj Sir Rameshwar Singh Bahadur 
v. Mangal Prasad Sahu (1). Tne contention 

(1) 9 Pat, 310; 125 Ind. Cas, 570; A 1 R 1930 Pat 
318; Ind, Rul. (1930) Pat. 538, 11 P L T 880, 
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of the learned Advocate, however is that 
the case is differentiated from the present 
by reason ofthe fact that that was a 
third party purchaser. That is an argu 
ment which’ cannot be supported. It 
might very well be said thas at any rate 
in the case of a third party purchaser the 
decree-holder has received oris entitled 
to receive the money; but if we are to 
take that somewhat meticulous view of 
the matter,ifhe cannot be said to have 
received the money in the case of a third 
party purchaser, how can he be said to 
have received the money when he himself 
is the purchaser because he gets nothing 
until the sale is confirmed. 

For both these reasons it seems to me 
that the rule must be discharged with costs; 
hearing fee one gold mohur. 


D. De Rule discharged. 
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CALCUTTA HIGH COURT 
Application in Original suit 
July 11, 1939 
PANCKRIDGE, J, 

In re HAPPY INDIA INSURANCE 
Oo., LtD. 

Companies Act (VII of 1913), es. 101, 102— 
Directors, if can allot shares to applicants neglecting 
to pay application money in terms of prospectus. 

here is nothing ins. 101, Companies Act which 
forbids the directors to allot.. shares, fo applicants 
who neglect to pay the application money in terms 
of the prospectus once the first allotment has been 
-regularly made, although it may be that a provision 
in a prospecius empowering them to do this would 
be an infringement of the Act. 


Dr, Sudhish Chandra Roy, for the Appli- 
cant, 


Mr. S. B. Sinha, for the Company. . 
Order.—Sushbil Krishna Pal, 
cant in this case, seeks to avoid 
ment of 100 ordinary shares in the company 
notice of which was given him by letter 
dated May 6, 1939. The authorized share 
capital of the company is Rs. 10 00,000 
divided into 10,000 shares of Rs. 100 each 
° out of which Rs. 25 is Payable on applica- 
tion and Rs. 25 on allotment. The company 
was ircorporated in 1936. The prospectus 
states that the minimum subscription upon 
which the Directors may proceed to allote 
ment is Rs. 25,000 and that applications 
already received by the company for shares 
far exceed that amount. The preliminary 
expenses are estimated not to exceed 
Rs. 5,000 (exclusive of commission on the 
sale of shares), which will be borne by the 


the appli- 
an allote 
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company. The first meeting of the Board 
of Directors was held on January 19, 1937, 
and at it 688 shares were allotted to varie» 
ous applicants. The Registrar's certificate 
entitling the company to commence under 
s. 103 of the Act, was obtained on Janu- 
ary 19, 1937. On March 9, 1939, the appli- 
cant signed an application form for 100 
shares in the company. The form states 
that the applicant authorizes the Directors 
to place his name upon the register of 
members in respect of the shares Bo 
allotted, and that he agrees to accept such 
shares or any smaller number the Directors 
may allot to him, subject to the provisions 
of the Memorandum and Articles of Assce 
ciaticu. The form further states that the 
applicant bas paid the sum of Rs. 2,500 
being the deposit of Rs. 25 per share paye 
able on application, In fact nothing was 
ever paid to the company by the applicant 
on account of application money. On May 6, 
1939, the applicant received a letter from 
the company informing him that 100 shares 
had been allotted to him, and calling on 
him to pay Re. 5,000 as application and 
allotment money in respect thereof. On 
June 5, 1939, he made thie application to 
the Court. The applicant's petition does 
not allege fraud, nor does the application 
purport to be made under s, 38, Companies 
Act. 
Moreover, although the petition. vaguely 
‘suggests that the application form was ine 
tended to be a provisional offer, this is noe 
where specifically stated, and is at variance 
with the facts. The petitioner himself 
states that Mr. M. K. Govila, the General 
Manager of the company, urged him -to 
sign the application form on March 9, as 
the Directors were to hold a meeting that 
day.or the next. It is clear from this that 
the petitioner desired that the Board should 
consider his offer with the least possible 
delay. Apparentiy the application for shares 
was in some way connected with the desire 
of the petitioner at that time to be appoint- 
ed Secretary of the compeny. This fact 
however is irrelevant, and the sole question 
is whether the allotment is in contravene 
tion of the provisions of s. 101, Companies 
Act, within the meaning of s, 102 of that 
Act and therefore voidable at the instance 
of the applicant under the latter section. 
Under s, 101 (1) as it stood before Janue 
ary 1, 1937, no allotment can be made of 
any share capital offered to the public for 
subscription unless (a) the amount (if any) 
fixed by the Memorandum and Articles and 
named in the prcspectus as the minimum 
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subscription on which the Directors may 
proceed to allotment ; or ( b) if no amount 
18 sO fixed and named, then. the whole 
amount offered for subscription, has been 
subscribed, and the sum paynble on appli- 
cation for the amount so fixed and named 
or for the whole amount offered for sub» 
scription has been paid to and received in 
Cash’ by the company. Under subes, (3) the 

_ amount payable on application shall not be 
less than five per cent. of the nominal 
amount of the share. Sub-s. (5) provides 
that any condition requiring or binding any 

applicant for shares to waive compliance 
with any requirement of the section shall 
be void. Sub-s. (6) provides that the 
section except subs, (3) thereof shall not 
apply to any allotment of shares subsequent 
to the first allotment of shares offered to the 
public for subscription. Text book writers in 
the past have pointed out from time to time 
that the provisions of this Secticn and of the 
corresponding sections of this English Acts 
do not in fact prevent companies from pro- 
ceeding to allotment and commencing busi- 
‘ness with totally inadequate res-urces, Thig 
is because the. provisions are technically 
complied with, if a com pany fixes as‘ its 
minimum subscription a merely nominal 
number of shares, say seven, and indeed 
until the Acts were amended this device 
was frequently adopted. 

In England however since 1929, s. 39 (1) 
of 19 and 20 Geo, VI, Obap. XXIII forbids 
allotment unless the amount stated in the 
Prospectus as the minimum amount, which 
in the.opinion Of the Directors must be raised 
by the issue of share capital in order to 
Provide for certain matters hag been sub- 
scribed, and the sum payable on applica» 
tion for the amount so stated has been paid 
to and received by the company, The prc- 
visions of sub-ss, (3), (5) and (6) are retain- 
ed in the section. In 1936, s. 10L: (1), Com- 
panies Act. 1913 was amended, and it mae 
terially differs from s. 39 (1) of the English 
Act. Itlays down that no allotment ehall 
be made unless. the amount ‘stated in the 
prospectus as the minimum amount which 
in the opinion of the Directors must be raig- 
ed by the issue of share capital in order to 
provide the sums or, if any part thereof is 
to be defrayed in any other manner, the 
balance of the’ sum required to be provided 
in respect of the matters specified in sub- 
s. (2) has been subscribed, and the sum. of 
at least five per cent. thereof has been paid 
foand received in cash ‘by the company, 
Sub-s. (2) sets out the matters for which 
‘provision must be made. As inthe- Eng- 
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lish Act subyss, (3) (5) and (6) are retained. 
As sub-s. (1) of the amended section spacie 
fically requires at least five per cent. of the 
minimum subscription to ba paid to the 
company before the first allotment of shares 
fam doubtful if any useful purpose is serve 
ed by the retention of sub s. (3). 


It would also appear that, provided five 
per cent of the minimum subscription has 
been received in cash, allotment can now be 
made although the prospectus requires a 
larger percentage of the paid up Value of 
each share to be paid on application. Be 
that as it may, both under the old and the 
new sections the only statutory restriction 
on allotment is that imposed by subsg. (1). 
I find nothing in the section which forbids 
the directors to allot shares to applicants 
who neglect to pay the application money 
in terms of the prospectus once the first 
allotment has been regularly made, although 
it may be that a provision in a prospectus 
empowering them to do this would be an 
infringement of the Act. This is a gome» 
what unsatisfactory conclusion, and [ regret 
that there is no relevant authority in any 
of the authorised reports, My attention has 
been drawn to a decision of the Lahore 
High Oourt appearing in an unauthorized 
series of reports which is certainly opposed 
to the view I have taken : Mutual Bank of 
India Ltd, v. Sohan Singh (l). There the 
respondents had instituted a suit to have it 
declared that they were not share-holders in 
the appellant company. The trial Oourt 
made the declaration asked for, on the 
grovud that the respondents’ offer to take 
shares was conditional, and that the neces» 
sary conditions had not been fulfilled. It 
appears that no application money had 
been paid by the respondents, and that 
the trial Court indicated that this of 
itself would not have affected the validity 
of the allotment. The High Court dismissed 
the company’s appeal and upheld the decie 
sion of the trial Judge on the main ques‘ion, 
However they added that the allotment 
was also invalid because it was made “witne 
out payment of at least five per cent, of the 
nominal value of the shares.” These obser- 
vations are obiter dicta, and I am unable to 
agree with them. In my opinion the allot- 
ment of the sbares to the petitioner in this 
case cannot be properly described ag 
being in contravention of s. 101 and ace 
cordingly it is not voidable at the instance 
of the applicant under s. 102. The applicac 


(1) AI R1936 Lah. 790; 161 Ind, Cas, 952: 8 R L 
823, 
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ticn is dismissed with costs. Oertified for 
Counsel, 

B, Application dismissed. ' 





PATNA HIGH COURT 
Appeal from Original Decree No. 196 of 
- "1937 
April 12, 1940 

E FAZL ALI AND OyATTERJI, JJ. 

. + Mst. OHAPIA KUERI—Ptatntivr 

—APPELLANT 
versus 
GAURI SHANKAR UPADHAYA AND 
ANCTHER—DEPENDANTS—RESPONDENTS 
Will—Construction—Will in favour of woman— 

_Rules of construction—Donee held got life estate 
only—Her application for letters of administration 
‘of estate of deceased rejected—Appeal—Lady dying 
during pendency—Application by step-sons to be 
allowed to continue appeal—Appeal held became 
infructuois. 

` Jn considering a will made by a Hindu in favour 
of female relations, the Court.is entitled to assume 
that the donor intended the donee to take a limited 
estate only, unless the contrary appears from the 


will : 

Held, that the will in question did not confer 
upon the donee an absolute estate. Moulsie Mahomed 
Shumshool Hooda v.Shewukram alias Roy Doorga 
‘ Pershad (1), relied on, Surajmani v. Rabi Nath Ojha 
(2), distinguished, 67 Ind. Cas. 408 (3) and 128 
Ind. Cas. 265 (4), referred to. 

A lady applied for letters of administration to 
the estate of the deceased who was alleged to have 
executed a will in her favour. The application 
was resisted by two. of the agnates of the de- 
‘ceased, who were the step-sons of the lady 
their case being thatthe will was forged and that 
the alleged testator was not in a sound disposing 
state of mind at the time of the alleged execution 
of the will. The application was rejected and the 
lady thereupon appealed, but while the appeal was 
still pending, she died and her step-sons, made an 
application for being substituted as appellants in 
her place on the ground that they were the sole 

- surviving heirs of the deceased lady: 

Held, that as the life estate which was conferred 
upon the lady by the will had come to an end 
there was no estate to be administered and, there- 
fore, the appeal became infructuous 


A, from a decision of the Additional Dis- 
trict Judge of Shahabad, dated September 
e 20, 1937. 


Messis.G.C. Das and Lal Narain Lal, 
fur the Appellant. 


Messrs. Brij Kishore Prasad and J, N. 
Sahai, for the Respondents. 


Fazl All, J.—In my opinion this appeal 
fails on a preliminary ground which 
will be made clear when I state the facts 
of the case. 

On January 2, 1937, the appellant Mst. 
Ohapia applied to the District Judge of 
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Shahabad for letters of administration to * 
the estate of one Ramyad who was alleged 
to have executed’ a will in-her favour. The 
will was not registered and purported. to 
have, been executed on August 27, 1914. 
Ramyad had no issue and was possessed 
of nearly fifty bighas of land. According 
to the applicant he gave to her 22 bighas 
10 kathas 12 dhurs, The application was 
resisted by two of the agnates of the deceas- 
ed, namely, Gauri Shankar Upadhaya and 
Nand Upadhaya their case being that the 
will was forged and that the alleged tes- 
tator was not in a sound disposing state 
of mind at the time of the alleged exes 
cution of the will, The learned District 
Judge after hearing the evidence of the 
parties decided that the will had not been 
proved and rejected the application, 
Musammat Chapia thereupon appealed to 
this Court, but while the appeal was still 
pending, she died and two persons named 
Gauri Shankar Upadhaya and Bibhuti 
Upadhaya, who are alleged to be her step- 
sons, made an application to this Court ` 
on November 28, 1939, for being substitute 
ed as appellants in her place on the ground 
that they were the sole surviving ‘heirs of 
the deceased lady, | 

The important question which arises upon 
these facts is whether these two persons 
should be allowed to prosecute the appeal. 
The answer to this question depends upon 
whether the will conferred only a life 
estate or an absolute estate upon Mst. 
Chapia. In Moulvie Mahomed Shumshool 
Hooda v. Shewukram alias Roy Doorga 
Pershad (1), the Judicial Oommittee “of the 
Privy Council laid down that in consider- 
ing a deed of gift or a will made by a 
Hindu in favour of female relations, the 
Court is entitled to assume that the donor 
intended the donee to take a limited 
estate only, unless the contrary appears 
from the deed or will, The relevant 
passage in which this view is set Out runsas 
follows :— 

“In construing the will of a Hindu it is not im- 
proper to take into consideration what are known to 
be the ordinary notions and wishes of Hindus with 
respect to the devolution of property. It may be 
assumed that a Hindu generally desires that an 
estate, especially an ancestral estate, shall be retain- 
ed in his family; and it may be assumed that a 
Hindu knows that, asa general rule at all events, 
women do not take absolute estates of inheritance 
which they are enable to alienate. Having reference 
to these considerations, together with the. whole of 
the will, all the expressions which must be taken 
together without any one being insisted upon to the 
exclusion of others, their Lordships are of opinion 

q) 2 I A 7; 4BLR226; 22 WR 409; 3.Sar 
405; 3 Suther, 43 (P O). 
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that the two Oourts in India, who both substan- 
tially agree upon this point, are right in construing 
the intention of the testator to have been that the 
widow of his son should not take an absolute estate 


which she should have power to dispose of absolu- 
tely ” 


Now, applying the criterion which their 
Lordships proceeded to apply tothe case 
before them, it appears to me that the 
will propounded by Mst. Chapia, even if 
it be assumed to be genuine, did not 
confer upon her an absolute estate. 
Musammat Ohapia was described in the will 
as the chacheri putou of the testator that 
18 to say, the testator’s nephew’s. wife. The 

enealogy is before us and it shows that 
the said nephew was somewhat remotely 
related to the deceased testator. The will 
recites that the husband of Mst. Chapia 
had taken another wife and was not on 
. good terms with her and so she lived in 
the house of the testator and performed 
all the household affairs which were suited 
to women. The property which was be- 
queathed to Mst. Ohapia according to the 
will was bequeathed as a reward for the 
Services rendered by her to the testator 
and out of compassion for her condition. 
It is common ground that Mst Chapia 
had no issue and having regard to the 
surrounding circumstances of the case it 
is dificult to hold that the testator intend- 
ed to give an absolute estate or an estate 
of inheritance to her, In my opinion the 
more reasonable view is that the testator 
merely wanted to make a generous pro- 
vision for the maintenance of the lady. 
That- being so, the very ground upon which 
the two step:sons of Mst. Chapia claim to 
be substituted in her place for the purpose 
of prosecuting the appeal fails. 


_The learned Advocate for the appellant 
cited Several decisions to show that the 
View expressed by the Judicial Committee 
of the Privy Council in Moulvie Mahomed 
Shumshool Hooda's case (L, has been con- 
siderably modified in later decisions, It 
was contended by him that the view which 
prevails now is that there is no distinction 
between a male donee and a female donee 
and if a gift or will can be interpreted 
to pass an absolute estate to a male, it 
must also pass an absolute estate to a 
female, if made in her favour. The 
learned Advocate relies in support of his 
proposition upon Surajmani v. Rabi Nath 
Ojha (2). In that case a Hindu husband 
had given certain property to his first and 


(2) 351 A17; 30 A8454LJ67;120 WN 231; 


10 Bom. L R 5%; 70 LJ 131: 1 ; 
30 Bom LR idy 7 ; 18 ML is 7;3ML5T 
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second wives and daughter-in-law respec- 


tively reserving to himself a life 
interest but directed that after his 
death they shall be malik wa khud 


ikhtiyar (that is owners with proprietary 
persons), The use of this expression at 
once distinguishes that case from the 
case before us, In T. B. Ramchandra 
Rao v. A. N. S. Ramchandra Rao (3), their 
Lordships of the Privy Council observed as 
follows :— < 

“The decision of this Board did no more than 
establish.... that it was possible by the use of 
the words of sufficient amplitude to convey in the 
terms of the gift itself the fullest rights of ownership 
including, of course, the power to alienate which the 
High Court had.thought required to be added by 
express declaration.” 


The question therefore to be determined 
is whether any words of sufficient am- 
plitude have been used in the present 
will. In my opinion no such words have 
been used and it is difficult to hold on 
the terms of the will itself that the pre- 
sent case has any resemblance to the 
case which was before the Privy Council. 
In Shalig Ram v. Charanjit Lal (4), Sir 
Lancelot Sanderscn observed as follows :— 

“If words were used conferring absolute ownership 
upon the wife, the wife enjoyed the rights of owner- 
ship without their being.conferred by express and 
additional terms, unless the circumstances or the 
context were sufficient to show that such absolute 
ownership was not intended.” 

This case merely reiterates the rule which 
was laid down in the preceding case, 

As the life estate which was conferred 
upon Mst. Chapia by tke will has come to 
an end there is no estate to be administered 
and in my opinion, therefore the appeal 
becomes infructuous and must be dismissed, 
In the circumstances of the case there wiil 
be no order for costs. 


Chatterji, J.—I agree. 
D. Appeal dismissed, 


(3) 49 1 A 129; 67 Ind. Cas. 408; 30 ML T 154; 
26 © WN 713; 45 M320; 35 O L J 545; 16 L W 
1; (1922) M W N 359; 20A L J 684; 43M LJ 78; 
24 Bom, L R 993; A I R 1929 P O 80 (P O). 

(4) 57 I A 282; 128 Ind. Oas. 265; A I R 1930 
P O 239; 34 © W N 107/3; 59M LJ 437; 32L Wo 
376; 32 Bom L R 1578;7 O W N 1069; 52 CL J 
466; 11 L 645; 31 P L R 784; lnd. Rul, (1931)P O 
9 (P 0). 
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MADRAS HIGH COURT 
Appeal No, 104 of 1938 
October 11, 1939 
BURN AND STopart, JJ. 
NATESA PILLAI AND OTHBRS— APPELLANTS 
VETSUS 
VENKATARAMA AYYAR AND ANOTHER— 


RESPONDENTS 
- Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 69, 90—Sale held on date on which tt has been 
proclaimed it would not take place, is nullity—Sale, 
setting aside of, on ground of illegality—Material 
prejudice to judgment-debtor, if must be proved. 

A sale which is held on a day on which it has 
been expressly proclaimed that it shall” not take 
place is nota valid sale at all. It is vitiated by 
illegality and is a nullity, - 

In order to set aside asale on the ground of 
illegality it is not neceesary for the Court to hold that 
the judgment-debtor has been materially prejudiced 
by the sale, for the sale itself is a nullity. 


A, against an order of the Sub-Judge, 
Mayavaram, dated July 26, 1937. 


Mr. S. Muthiah Uudaliar, for the Appel- 
lants. 


Mr. C. A. Seshagiri Sastri, for the Res- 
pondents. : 


 Stodart,J.— The appellants are the 
judgment-debtors. They applied to the 
Court below under O. AKI, r. 90 to set aside 
a Court sale of their property held on 
August 12, 1935, on ‘the ground that there 
was itregulsrity in publishing and conducts 
ing it, which resulted in the property being 
sold fora price much below its real value, 
The objections of the appellants were not 
stated with any degree of clerity in their 
application to.the lower Oourt but in the 
course cf the hearing it was urged that the 
sale was also vitiated by illegality. For the 
Court at the beginning of its judgment 
states that 

“it is urged inter alia that there has been material 


irregularity and illegality and fraud in the publi- 
cation and conduct of the sale.’’ 


The Oourt held that the price fetched at 
the sale was not unduly low, that there was 
no material irregularity or illegality in 
publishing or conducting it and that the 
ePrice fetched at the -sale even if considered 
to be low was not -the result of the alleged 
irregularities or illegalities. Hence this 
appeal. The contesting respondents ‘here 
are the decree-holder and the purchaser at 
Court Suction who opposed the petition in 
the lower Court. The latter is the decrees 
holder's father. The questions we have to 
decide are: (1) Was the price fetched at 
the sale unduly low so that it can be eaid 
tohave resulted in substantial loss to the 
judgment-debtors ? (2) If so was that logs 
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due to material irregularity or fraud’ in 
publishing or conducting the sale ? (3) Was 
the sale vitiated by illegality? Learned 
Counsel on both sides have taken us very 
carefully through all the evidence relating 
tothe value of the property. (Their Lord- 
ships then discussed the evidence ag 
regards the value of the lands and con- 
tinued.) In the light of all these cireum- 
stances, we agree with the learned Sub- 
Judge that judgmentedebtors have : not 
Shown that they suffered any substantial 
injury by reason of the price fetched at 
the sale. And in this view of the case it 
is not necessary for us to decide the second 
question which arises in this appeal, 
namely, whether the learned Sub-Judge 
was wrcng in holding that there was no 
irregularity or fraud in publishing or cons 
ducting the sale. 7 

We proceed therefore to the third point. 
Was the learned Sub-Judge wrong in hold- 
ing that the sale was not vitiated by 
illegality ? On this point we think the 
appellants are entitled to succeed, För 
reasons which we shall presently state we 
think the sale was vitiated by illegality. 
And in such a case the sale must be deemed 
to be altogether void. In order to set aside 
a sale on the ground of illegality it is not 
necessary for the Court to hold that the 
judgment-debtor has been materially pre- 
judiced by the sale. For the sale itself ig 
a nullity. In this particular case we are 
compelled to hold that the sale was held 
on a day which was nota day on which it 
had been advertised to take place ora day 
to which it had been adjourned, The gale 
was originally posted to July 8, 1935. -It 
was adjourned to tbe 9th; then to the 10th 
and then to the lith, the order of the Court 
being taken for every adjournment. Then 
on the lith it was ordered to be continued 
from day to day till the 2@th and it was 
further directed that the sale would be on 
the 26th. This was in our opinion an 
irregularity. It would uot have been irregular 
if the Court had directed that the sale 
should be adjourned from day to day till 
satisfactory bids were forthcoming and that 
these de diein diem adjournments should 
not continue after the 26th. But for the 
Court to order on the llth that the sale 
should rot be concluded till the 26th 
amounted to an adjournment of the sale 
for 15 days. And O. XXI, r,-69 (2) as it 
then existed laid down the rule that a 
sale should not be adjourned for a longer 
period than seven days without a fresh 
Proclamation unless the judgment-debtor 
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Consents to waive it. And there is no 
indication here that the judgment-debtor 
did so consent. However, it is not this 
irregularity which forms the basis of our 
present decision, We merely mention it in 
‘passing, We now come to the events of 
July 26. There was no sale on that day. 
And the Court made an order that the 
auc.icn should be continued fcr 10 days 
from the 27th. It further ordered that the 
sale would be held on August 4. Moreover, 
itis clear that the order of the Court was 
taken as meaning that there would be no 
auction after August 5. For the decrees 
holder forthwith caused notices to be printed 
and circulated in ‘the villages to the effect 
that,as per order of the Court, the auction 
would be held continuously from July 26, 
to August 5, and would be closed on 
August 5. These notices, which were headed 
“sale notices,” were not only distributed in 
the villages and published in a local newse 
paper but also, presumably under the orders 
of the Court, were. published in the same 
manner as regular proclamations of sale. 
They were proclaimed by beat of tom tom 
in the villages where the lands are situated, 
and were affixed to posts planted in the 
lands comprised in the’notices And the 
fact that hese formalities had been cbserv- 
ed was certified by the Village Munsif, who 
also obtained in the certificate the attestas 
tion of no legs than 28 witnesses. 

It is abundantly clear therefore that the 
Court directed that this long drawn out 
auction would be closed on August 5: that 
this fact was made known to all concerned 
who might have been present at the Oourt 
when it was made; and that it was forth- 
with widely published in the villages where 
the lands are situated: see Ex. 21 series 
and Ex. 25 and Ex. 26. But there was no 
sale on August 5, Nor was the auction 
closed on that date. On that day the decree- 
holder represented that the auction sale 
should de continued for another week and 
deposited Rs, 3-8-0 for the expenses of con- 
ducting the sale on seven more successive 
days, The Court passed no orders on this 
request other than an order that the money 
so paid should be accepted. And the pro- 
perty was in fact put up for auction on 
August 6, and successive days and eventus 
ally knocked down on August 12, for 
Rs. 32,1€0 to the decree-holder’s father the 
upset price being Rs, 32,087, the amount 
of the sale warrant. The Oourt’s action 
in not selling the property on August 5, or 
< concluding the sale on that day was highly 
irregular inasmuch as it had been widely 
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proclaimed that that was the latest date of 
gale. Its action in selling the property ona 
date subsequent to that date was positively 
illegal. A sale which is held on a day on 
which it has been expressly proclaimed 
that it shal! not take place is not a valid 
sale at all. For that reason we must hold 
that this sale was vitiated by illegality, tnat 
it was a nullity, and must therefore be set 
aside. We allow the appeal with costs both 
here and in the lower Court, 


N.-B. Appeal allowed. 


CALCUTTA HIGH COURT 
Appeal No. 128 of 1935 ° 
November 30, 1939 
R. O. MiTTER AND Roxsuaes, JJ. 
BARODA KANTA DEBA 
SARMA DEKA BARDEORI AND otarrs— 
PLAINTIFFS— APPELLANTS 
versus 
BANGSHI NATH DEBA SARMA 

BIDHIPATHAK BARDEORI AND otuERs— 

‘ RarsPONDENTS 

Custom (Assam)—Kamakhya temple~Daloiship— 
Persons eligible for. e 

According to custom any adult person is eligible 
for Daloiship of Kamakhya temple in Assam who 
is a member ofany of the four surviving Bardeori 
families, viz., the Bura, _ Deka, Bidhipathak and 
Hota families and Daloiship is not restricted only 
to members ofthe Deka and Bura family. [p. 476, 
col. 1.) 

A, from the original decree of the Second 
Additional Judge, Assam Valley Districts, 
dated January 2, 1935. 


- Dr. Pal and Mr. Holiram Deka, for the 
Appellants. 


Messrs. A, N. Bose, Manmatha Nath Roy 
(Jr. and Prafulla Chandra Nag, for the 
Respondents. 


Judgment.—Tbis appeal is on behalf 
of the plaintiffs in a suit instituted by 
them for a declaration that defendant No, l, 
Bangshi Nath Deba Sarma _ Bidhipathak 
Bardeori, has not been validly appointed 
joint Daloi of the Kamakhya temple in 
Assam, and that plaintiff No. 1, Barada 
Khata Dera Sarma Deka Bardeori has 
been validly appointed. The claim of the 
plaintiffs rests on the following “material 
allegations. They say that only a member 
of the Deka or Bura family of Bardeoris 
of the temple is eligible for the appointe 
ment as Daloi, The case of’ the contesting 
dafendants is that any adult male member 
belonging to any of the four Bardeori 


. material, It l 
“Brahma family became extinct in course 
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families of the temple is eligible for the 
appointment as Daloi and that Bangshi 


Nath was duly appointed by a majority: 


of the electors who were entitled to vote 
at a meeting of which due notice had been 
given to all the electors. 


The evidence establishes, although that 


evidence xzests on tradition, the fact that 
the Kamakhya temple was under the direct 
supervision of the Hindu Kings, that is to 
say, the Koch Kings and thereafter the 
Ahom Kings. Four (it may be five) Brahe 
ming were brought from Kanyakubjya 


(Kanoj) in bygone ages for tle purpose of 


performing the worship of the Goddess, 
Kamakhysa Debi. 
these Brahmins are grouped into five 
families, viz, Bura, Deka, Hota, Bidhipathak 
and Brehma. There is a slight discrepancy 
in the twoversions whichis not material. 
According to one version four Brahmins 
were imported, According to other five 
were imported. According to the first 
version the Deka family is an off shoot of 
the Bura family but for the purpose of the 
controversy, this small difference is not 
is also admitted that the 


of time and that after the extinction of that 
family, which was tefore the British 
conquest of Assam in 1826, the adult 
male members of the foursurviving families 
had the charge of performing and 
looking afterthe ceremonies cf the said 
othe evidence also establishes the fact 
that during the time of the Hindu Kings, 
the male members of there families had 
no concern with the secular management, 
that is to say, the management of the 
endowed properties ; but their duties were 
confined to the internal affairs of the 
temple. The Hindu Kings or their re- 
presentatives appointed a man from oute 
side for the: purpose of managing the pro: 
perties of the endowment and exercising 
general supervision over the persons who 
were in charge of the worship of the deity. 

e was called the sebachalac. The afore- 
said families are called Bardeoris. The 
evidence establishes that for the purpose 
of the smooth working of the ceremonies, 
the adult male members of the said 
families*appointed or elected from amongst 
them, one person asthe chief to supervise 
the worship: Beis called the Daloi. At 
the time of the Hindu Kings the selection so 
made had to be sanctioned by the King 
or his representative. The question in 
controversy is whether the man to be 
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selected as Daloi by the Bardeoris, is to 
bean adult malemember of any of the 
four families, or whether the selection is to 
be confined to the Bura and ‘the Deka 
families only, This is the controversy 
in the appeal which we will have’ to 
decide. l 

We proceed on with the narratives just 
before the conquest of Assam: by the 
British. The Burmese had overrun’ the 
province and in the unsettled state, certain 
events cccurred on which there were proe 
ceedings after peace and order had been 
restored by the British Govt. Some of 
these proceedings have important bearing 
on the question which we have to decide 
in the present case. After the British 
conquest in 1526 it appears that the old 
system continued up to 1842. In 1842 
instructions were issued by the British 
Govt. to the effect that the said Gort, or 
its officers would have no corcern with 
the, affairs of the Kamakbya temple. The 
result of this declaration of policy of the 
British Govt. had a twofold effect. One 
was that the necessity of obtaining the 
Sanction of the ruling authority or of the 
State, to the appointment of a Daloi 
selected by the Bardeoris dropped out, The 
other was that the Daloi who was up to that 
time only concerned with the internal 
affairs of the temple, acquired the power 
of managing tke properties of the: endow- 
ment, that is tosay, acquired secular powers. 
These facts which we have recited are 
borne out by proceedings taken either 
before the Revenue Authorities or before the 
Sadar Dewani Adalat. 

The plaintiffs are the members of’ the 
Deka and Bura families, and the defendants 
except defendant No. 44, are members of 
the Bidhipathak and Hota families. De- 
fendant No. 44,a pro forma defendant, is 
of the Bura family and he isthe surviving 
Daloi. Before the time of Ganga Prosad 
Daloi, that is to say before the time when 
the Burmese overran the province, there 
was only one Daloi, but at and from the 
time of Ganga Prosad two joint Daloia 
have been functioning. The Dalois at the 
material point of time were Bishnu Prosad, 
the pro forma defendant, a Bura, and 
Abhoy Kanta, a Deka. Abhoy died on 
March 30, 1930. On May 1, the notice of 
a meeting for the election of a second 
Daloi in place of Abhoy was served on the 
members of the four Bardeori families, who 
were entitled to vote, and on that date 
Bangshi Nath was voted as the second. 
Daloi. He isa member of the Bidhipathak 
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family. Later on, the plaintiffs ignored the 
said election, held a meeting of their own, 
and elected Baroda Kanta, a Deka, who is 
plaintiff No. 1 and the eldest son of Abhoy 
Kanta as the second Daloi. 

It is the admitted case of both sides that 
the adult male members of the four 
surviving Bardeori families have the right 
to elect a Daloi, This right,asthe case of 
both sides is, is a customary right, The 
eligibility of a person tothe post of the 
Daloi also rests upon an ancient custom of 
the‘institution, The controversy between 
the parties is as to the scope: of the said 
custom which defines the qualification of a 
candidate for Daloiship. According to the 
plaintiffs he must be an adult male mem- 
ber.either of the Deka or Bura family, 
‘According to the contesting defendants, 
there is no such restriction, and the ancient 
custom is that any adult male member 
ofany of the Bardeori families is eligible 
for election or appointment to the office of 
Daloiship, by the members of the Bardeori 
families who are entitled to vote. The 
point in controversy inthis appeal is a 
vary short one, viz., to find out what the 
custom is. 

The plaintiffs rest their case on three 
sets of facts: (1) that the adult male mem- 
bers of the Deka and Bura families hold 
a preeminent position in the institution ; 
they are entrusted with the performance 
of the more important ceremonies, they 
are. entitled to more emoluments, and they 
have a greater number of days as pala, 
or turns of worship; (2) that all along a 
Bura of a Deka has been appointed as 
Daloi, and no instance has been proved 
in which a person of the Bardeoris, other 
thana Deka or a Bura had been appointed 
to the. office of a Daloi; and (3) that the 
oral evidence given by two of their 
witnesses established the custom as alleged 
by them. On the side of the defendants 
oral- evidence has been given. Both sides 
have adduced documentary evidence, but 
the documentary evidence adduced by the 
plaintiffs has no bearing on the question 
which we have to decide, The said docu- 
ménts proved by the plaintiffs, either 
establish the fact, that members of the four 
Bardeori families and nobody else have the 
right to elect the Daloi, or the fact that the 
members of the Bura or Deka family called 
Objaks, get more share of the offerings and 
they are required to perform more duties 
in. connexion with the worship. Some of 
“the documents produced by the defendants 
have also no bearing upon the controversy 
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in these proceedings, But there arə eight 
documents, namely, Exs. N-1, O, U,F, K, 
B, O and D, which havea very important 
bearing on the question in issue. So far as 
the oral evidence is concerned, we do not 
feel inclined to proceed upon it. The 4 


- persons who have deposed on the material 


point on behalf of the plaintifis are either 
members of the Deka or Bura family. They 
have an interest in supporting the case of 
the plaintiffs. The persons who have dee 
posed on behalf of the defendants belong 
either to the Bidhipathak or Hoia family, 
They are interested in the case of the 
defendants. The witness Kaliram Bhandari 
Kaeth.who does not belong to any of the 


. four Bardeori families and who. was the 


accountant, does not say anything on the 
point. He frankly said that he was unable 
to support either the case of the plaintiffs or 
of the defendants. 

We shall therefore proceed upon the 
documents. The first document is of im- 
portance, as we have said in Ex. N (1). 
It is a judgment of the Sadar Dewani 
Adalat passed in Suit No. 251 of 1x38. 
The said proceedings arose in the following 
manner. At the time of the Burmese in- 
vasion of Assam, the Ahom King fled weste 
ward, that istosay left Assam, and many 
inhabitants of Assam fled with him to 
avoid plunder and slaughter by the Burmese. 
The Nilachal hill, on which is the temple of 
Kamakhya Debi, was deserted. One Babn- 
the 
officers of the Burmese King, appointed one 
Bishnu Dutt who was not a member of any 
one of the Bardeori families, to perform 
the worship of the (Pithasthan) at the 
Nilachal hill. Thereafter the Burmese were 
driven out by the British and Assam was 
ceded to the latter in 1826, It appears 
that shortly after the restoration of order, 
one Uma Dutt a member of the Bura family 
exerted himself, cleared the hills and re- 
established the worship of the deity. Ganga 
Prosad claimed to be the Daloi who had 
been duly appointed before the Burmese 
invasion. ‘There were proceedings between 
Bishnu Dutt and Uma Dutt, andthe three 
sebachalaecs, a certain Gossain, before the 
Revenue Authorities. As a result of the 
compromise between Uma Dutt and Ganga 
Prosad the latter admitted Uma Dutt as a 
joint Daloi. Uma Datt died and his son 
Prana Nath was also admitted asthe joint 
Daloi. Then preceedings were started 
between Ganga Prosad and Prana Nath 
against Bishnu Dutta. The case of Ganga 
Prosad and Prana Nath was that a Daloi 
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could only be appointed by the members 
of the four Bardeori families, and a peraon 
who was not a member of the Bardeori 
families could not be appointed a Daloi, 
because he would not be entitled to touch 
_ the idol. Bishnu Dutt’s case was that the 
sebachalac was the only authority to appoint 
a Dalo and that he in fact was appointed 
"by the Prime Minister of the Burmese King, 
who gave him a permanent sanad, and his 
appointment was confirmed by the sebacha- 
lac. There were three proceedings between 
“the parties, one before the Assistant Com- 
- missioner and two before the Commissioner, 
Ultimately, tte matter came before the 
Sadar Dewani Adalat. The claim of Ganga 
Prosad and Prana Nath ultimately succeed- 
ed in the Sadar Dewani Adalat. In the 
judgment of the Sadar Dewani Adalat the 
pleadings of the parties are set out in full. 
The written statements filed by Ganga 
Prosad and Prana Nath are material, They 
are set out at p. 7, Part IL of the paper 
book. There Ganga Prosad and Prana Nath 
made an unequivocal statement that the 
‘custom was that the Daloi must be a 
member of the aforesaid five houses, that 
“jisto say a member of the five Bardeori 
families. 

The next’ document of importance is 
Ex. O, a certified copy of a judgment ( Rabo- 
kari) of the Special Commissioner of Assam 
dated June :5, 1853. It records the state- 
ment of two succeeding Dalois Durga 
Prosad and Gayanath, the former being a 
member of the Bura family, and the latter 
of the Deka family. The statement is that 
fhere was the custom of appointing the 
Dalois out of the five families of Bardeoris, 
Statements -to the same effect were made 
by the responsible members of the Deka 


“and Bura families which are recorded in 


Ex. K, at p..110 of Part II of the paper 
book, which is a plaint filed in a Munsif's 
Court. Exhibit U is aletter issued to the 
public by the Daloi Ganga Prosad Deb 
who was @ member of the. Bura family. 
‘In that letter Ganga Prosad made a state- 
ment that the custom was to appoint a ff 
Merson out of .:the members of the five 
Bardeori families to the office of a Daloi., 
In Ex, F,. which is a judgment of the 
Revenue-Commissioner of Assam, it is stated 
‘that the earlier proceedings, namely, the 
‘judgment of the Sadar Dewani Adalat 
established, that none but descendants 
of the Bardeori families could be a Daloi 
‘and that the members of the Bardeori 
‘families from generation to generation 
eccupied the post of a Daloi and worked as 
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such, It appears that in the’ year 1573, 
tbe Bardeoris brought an account suit 
against the then Dalois, The right of the 
Bardeoris was contested by the Dalois, 
but the Bardeoris succeeded in getting a 
decree, Since the said judgment, for the 
Purpose of safeguarding their rights and 
for the purpose of preventing. any Valoi 
from disputing the rights of the Bardeoris 
to get accounts, agreements were taken 
from the Dalois by the Bardeoria on their 
appointment. Three of such agreements, 
Ex. B dated November 17, 1880, Ex. O 
dated December 11, 1893 and Ex. D, dated 
November 27, 1896, were executed by the 
Dalois Guru Prosad, Abhoy~Kanta and 
Bishou Prosad (defendant No, 44): -rese 
pectively. Iñ all these documents it is 
stated that the right of becoming .a Daloi 
and of appointing a Daloi belongs to 
the members of the five families of Bare 
deoris. 

“The evidence afforded by these ‘docus 
ments which begins from the year 1838 
and ends with the year 1896 is that any 
adult person is eligible for Daloiship who 


ig a member of any of the four surviving 


Bardeori families, viz, the Bura, Deka, 
Bidhipathak and Hota families, There ig 
no evidence worth the name, adduced by 
the plaintifs, which affects the weight 
afforded by these documents. These docu- 
ments contain statements of persons, some 
of whom are dead and some of whom are 
living who were and are members of the 
said families. They were and are in a 
position to know what the custom was, and 
everyone of them was a responsible mem- 
ber of the said families, they being either 
person who were Daloisin the past, or are 
filling the said office at present. It may 
be that members of the Deka and Bura 
families have more duties to perform’ in 
connexion with the worship. It may be that 
they have a greater number of days as 
palas (turns of worships) or get more 
emoluments. But these facts are not incon- 
sistent with the custom as proved, namely, 
that a Daloi can be amember of any of 
the four Bardeori families. We do not see 
any force in the argumert that the rese 
pondents had not been able to prove any 
instance of a Bidhipathak or a Hota being 
appointed or elected Daloi in. the past. 
They, the plaintiffs have given the names of 
persons who had been Dalois in the past, 
and in an ancient document Ex. D we have 
the names of some Dalois, But -the fact 
that in the past only Dalois were selected 


from Buraand Deka families, is after all 
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an equivocal circumstance. That fact 
Cannot do away with the evidence: afforded 
by the documents which we have mentioned 
above. The further fact that no instance 
has been proved of a Bidhipathak or a Heta 
being a Daloi in the past is of very little 
import, in view of the observations of their 
Lordships of the Judicial Committes in 
Raja Ajai Verma v. Vijai Kumari (1) at 
p. 590 and Ahmad Khan v. Channt Bibi 
(2), at `p. 383. 

We accordingly held that the plaintiffs 
have not established their case and that 
defendant No. 1 has been validly appointed 
as the second Daloi of the temple. The 
appeal is accordingly dismissed with costs, 
hearing fee ten gold mohuys. The cross- 
objection is not pressed ; it is aleo dismisse 
but without costs. . c 


E. Appeal dismissed, 


(4) 438 O W N 585, (590); 179 Ind. Oss. 620; A IR 
1939 P O 22; (1939) Kar. (P O) 98 Sup; 5 BR 312; 
1939 O W N 157; 11 R P O 145:1939 O L R 90; 41 
PLR D aa ALJ 264; (19089) M W N 217; 41 
Bom. LR 700. < 

(2) 52I A 379, (383); 91 Ind, Cas, 455; AIR 1925 
P- O 267; 6 L 502; LR& A (P O) 190; 30 W N 93; 30 
OW N 503; 50 ML J 637 (P 0). 





LAHORE HIGH COURT 
First Appeal No, 16 of 1939 
7 March 22, 1939 
'. DaALIP BINGH, J. - 
MUHAMMAD MUSTAFA KHAN 
` —PLAINTIFs—APpPBLLANT 


t 


: versus 
MOHAMMAD YAR KHAN AND -ofagrs 


— DEFENDANTS—RESPONDENTS 

Arbitration—Award—Award without intervention 
of Court partly tnvalid—When can be made rule of 
zourt—Joint property spartitioned—No specific 
directions regarding ventilators and drains—Award; 
åf invalid for indefiniteness, 

In the case of an award made without the inter- 
vention of the Court the award can be made a 
rule of the Court provided the invalid portion is 
separable from the valid portion. If it isso separ- 
able, then there is no objection to making the award 
a rule of the Court. If itis not so separable, then 
as the Court has no power toremit theaward to 
arbitrators appointed without its intervention or to 
correct the award itself, the award cannot be made 
a rule of the Oourt, Buta v, Municipal Committee, 
Lahore (3), relied on. 

Where by the terms ofthe reference the arbitra- 
turs were entitled to decide what was the joint 
property of the parties the mere fact that they have 
wrongly decided that certain property is not joint 
and in addition have gone further and held it to 
belong to a third party, does not make the award 
invalid, for the portion which assigns title in the 
«property to a third party can easily be separated 
from the rest of the award which divides the prop- 
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erty after finding what is the joint property of the 
parties, 

Where joint property belonging to certain persons 
has been partitioned by an award made without 
Court's intervention, the mere fact that no specific 
directions have been given about the ventilators and 
draing existing on the properties partitioned, does 
not make the award invalid on the ground of 
difficulty in execution of award for indefiniteness. 
It is open tothe parties to find out for themselves 
what would bs the legal inference to be derived 
from the award with respect to these particu- 
lar easements in the properties. In other words, 
the ordinary rules of law pertaining to easements 
in a joint property divided between two owners 
will apply unless there is something in the award 
which takes any particular easement out of the 
general law and assigns a particular right in any 


. party to that easement. 


F. A. from an order -of the Sub-Judge, 
First Class, Ferozepore, dated November 
30, 1938. 


Mr. Shamair Chand, for the Appellant. 
Mr. Barkat Ali, for the Respondent 
(Mohammad Yar Khan.) 


Judgment,—In this case, ths parties 
who are two brothers, disputed about the 
partition of certain joint properties. There 
was also a dispute as to what properties 
were joint or selfsacquired by either 
party and this dispute as tothe extent of 
the joint property andthe mode of parti. 
tion was referred to two arbitrators who 


‘finally gave an award accompanied by a 


map, according to which they disposed 
ofthe property which they held fo be joint 
between the parties in a certain manner. 
One of the brothers, the plaintiff in the 
present case, then applied to file this 
award. Objection was- taken by the 
defendant that the award was invalid for 
Various reasoas and the trial Court having 
framed issues on the objections taken 
by the defendant, came to the conclusion 
that the award could not be filed firstly on 
account of the misconduct of the arbitrators 
in assigning certain property to one 
Jhuman Khan or his sons, Jhuman Khan 
being the real brother-in-law of the parties, 
that is, marfied to their sister, neither 
the sister, norJhuman Khan nor his SONA 
having been any party to the reference, 
The Court considered two authorities, 
Rattan Kuar v. Sobha Ram (1) and Niadar 
Mal v. B. Borrooah & Co. (2) and came 
to the conclusion that an award *without 
the interventicn of the Court must either 
be rejected or must be filed and the 


Court could not separate any portion of the 
(1) A I R 19386 Lah. 794; 168 Ind, Cas. 213;9 hk L 


604, . 
(2) 30 P L R 1914; 23Ind. Cas. 359; A IR 1914 
Lah, 422; 6P W R 1914. 
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award if a portion of the award was found 
to be invalid. i 

The second objection upheld by the Court 
against the award was ihat the award had left 
undetermined the question of the drains and 
ventilators existing on the property in the 
respective portions into which it had divided 
that property. The result of this was that 
there would be difficulty in execution pro- 
ceedings and the award was indefinite and 
therefore there was misconduct in law on 
the part of ‘the arbitrators. For these 
reasons, the Oourt refused to file the 


award. There was alsoa third objection 


taken, which the Court held against the 
objector, that the plan attached 
award was not a correct plan. The Court 
held however that the colours on the plan 
enabled the portions assigned to each 
. party to be demarcated atthe site and 
therefore rejected this objection, 

The plaintiff has come in appeal and 
various rulings have been cited before me 
as to the powersof the Court to file an 
award which is partly invalid, when such 
award is made without the intervention 
of the. Court.. The matter is however con- 
‘cluded by the ruling of their Lordsbips of 
the Privy Oouncil in Buta v. Municipal 
Committee, Lahore (3) where their Lord- 
ships in the- case of an award made with- 
out the intervention of the Court held that 
the award could be made a ruleof the 
Oourt provided ‘the invalid portion wag 
separable from the’ valid ‘portion. This 
Oourt therefore has only to see whether the 
invalid portion of the award, if any, is. or 
is not > separable from the rest of the 
award. If it is so separable,-then there 
is no objection to’ making the award a 
rule of the Court. If it is not so separ- 
able, then asthe Court has no power to 
remit the award to arbitrators appointed 
without: its intervention or to correct the 
award itself, the award cannot be made 
a rule of the Court. 

Turning now to the first objection, namely, 
the award declaring ‘ertain property to 
belong to Jhuman Khan, it is possible that 
the arbitrators made a wrong decision on 
this point. The fact however remains that 
by the terms of the reference the arbitra- 
tors were entitled. to decide what was 
the joint property of the parties and the 
mere fact that they have wrongly decided 
that certain property is not joint and in 
addition have gone further and held it to 
belong to a third party: does not in my 


(3) 29 O 854; 29 I A 168; 70 W N 82; 87 P R 1902; 
8 Sar. 327 (PO), a 


MUHAMMAD MUSTAPA KHAN v. MOdaMMAD YAR KAAN (LAH.) 


to the. 


188 10 


opinion make the award invalid, for Łe 
portion which assigns title in the property 
toa third party can easily be separated 
from therest of the award which divides 
the property after finding whatis the joint 
property of the parties. The matter might 
have been otherwise if there was no dispute 
between the parties asto the properties 
to be divided and it was only a question 
of partitioning the properties already 
ascertained to belong to the parties, But 
in the circumstances of this case I see no 
Teason why the award may not be filed 
expunging the portion which says that 
the portion marked green in the plan 


‘belongs to Jhuman Khan or his descende 


ants. I therefore do not. consider that the. 
award should have been rejected on the. 
first objection as done by the trial Court.: 
As regards the second objection, the matter’ 
again appears to me to be perfectly 
clear. The property has been partitioned 
and if nò specific. directions have been’ 
given about the ventilators and:’drains’ 
existing on “the properties partitioned, if 
is open to the parties to find out for theme. 
selves what would be the legal inference 
to be derived fromthe award with rës- 
pect to these particular easements in the- 
properties. In other words, the ordinary 
rules of law pertaining to easements in a 
joint property divided between two owners 
will apply unless there is something in the 
award which takes any particular easement 
out of the general law and assigns a partic. 
cular rightin any party to.that easement. 
I see no. difficulty in execution nor any 
indefiniteness in the award by reason of- 
this failure to determine what is to happen. 
to existing ventilators and drains, I-theree. 
fore do not consider that the second ground, 
for rejecting the award is made out. .On 
behalf of the respondent 
Counsel has contended that the third 
objection should have been held in his 
favour. But after looking at the plan and 
seeing what the mistakes are in it accorde. 
ing to the evidence of D. W, No. 1,I do 
not think there can be any real difficulty 
in demarcating the portions allotted to the. 
parties on the spot from the map. I there- 
fore agree with the trial Oourt in holding 
that this objection’ to the awardisof no 
value. The result is that I accept the 
appeal and declare tbe award to bea rule 
of the Court. In the circumstances I- leave 
the parties to bear their own costs through- 
out, gh. oes 
D. Appeal allowed. 


the learned 


Dy ae 
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_ CALCUTTA HIGH COURT 
Appeal No. 370 of 1938 
February 6, 1940 
B. K. MUKHEBJEA, J. 
‘| HAMED GAZI AND oTaERs— 
a PLAINTIFF8S— APPELLANTS 
VETSUS ; 
SADAT ALI SIKDAR AND otazes— 
RESPONDENTS 
` Hindu Law—Adoption—Adoption by widow after 
death of her unmarried son, if divests her of estate 
— kent decree against mother alone after adortion— 
Auction-purchaser of holding at execution acquires no 
interest—Landlord and tenant—Word marfatdar not 
conclusive—Relationshtp of landlord and tenant can 
be established. 
_ Where a Hindu widow adopts a son on the death 
of her unmarried natural son, the adopted son 
would divest the adoptive mother of the estate 
inherited by her from her son. Hence an auction- 
purchaser ata sale of a holding in execution of rent 
decree obtained only against adoptive mother after 
adoption acquires no interest in the holding. 

‘[Case-law relied on.] 

The word marfatdar is not conclusive, and the 
Oourt can on a consideration of the entire evidence 
come to conclusion that there was recognition es- 
tablisbing a relationship of landlord and tenant 
between the-parties. 20 Ind. Oas., 664 (1), referred 
to. 

A. from the appellate decree of the 
Sub-Judge, First Couri, .Bakarganj. at 
Barisal, dated September 30, 1937. 


` Dr. Sen: Gupta, Messrs. Jitendra Nath 


Guha and 
», Appellants. 


r, Paul and Mr, Hamidul Huq, for the 
Respondents. 


‘Judgment.—This appeal is on behalf 
of the plaintiffs, and it arises out -of a 
suit commenced by them to recover 
possession of the landsin suit on establish- 
ment of their title to the same. The 
material facts lie within a short compass 
and may be stated as follows: According 
to the plaintiffs the three plots which cone 
stitute the subject-matter of the suit, 
appertained to a raiyati holding which 
was held by one Prasanna. Prasanna died 
leaving behind him his widow Nabintara, 
who is defendant No. 3 in this case, 
and two sons, to writ Aswini and Bholanath. 
Both the sons died some time in the years 
1905 and Nabintara, succeeded ‘to the 
property as their mother. In 1908 Nabine 
tara sold the holding to defendant No, 2 
Raicharan by a kabala, and two years later 
she adopted Raicharan as her son, purporting 
to act under an authority given to her by her 
husband during his lifetime, Since then 
Raicharan possessed the lands, and it was 
he who paid rents to the landlords, though 


Satya Priya Ghose, for tte 
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in the dakhilas, the name of Prasanna was 
maintained and Raicharan was described as 
a marfatdar. In 1931, the landlords 
instituted a rent suit in resp2ct of the hold- 
ing, making Nabintara a party defendant 
and having got a decree, put up the hold- 
ing to sale in execution of the same, and it 
was purchased by the plaintiffs on June 17, 
1933. It is alleged that Nabintara Raicharan 
as well as defendant No. 1 who was a morte 
gagee from the latter resisted the plaintiffs, 
in their attempt to take possession of the 
property and this led to the institution of 
the present suit, 


The suit was contested by all the three 
defendants, and the defence in substance. 
was of a two-fold character. It was alleged 
in the first place, that defendant No. 3 
having no ioterest in the holding after 
she adopted defendant No. 2 as her son, 
the sale in execution of the decree which 
was obtained against defendant No, 3 
could not give the plaintiffs any right to the 
holding. The second groand taken was 
that the plaintiffs’ sale certiticate itself 
would show that the disputed lands were 
not sold to and purchased by the plaintiffs. 
The trial Court gave effect to both these 
contentions and dismissed the plaintiffs’ 
suit, On appeal this decision was affirmed. 
It is against this decree that the present 
Second appeal has been preferred. 


Two questions arise for determination 
in the present appeal: frst, whether the 
plaintiffs acquired any title to the pro- 
perty in suit by Virtue of their purchase 
at the sale in execution of the decree 
against Nabintara and secondly. whether 
the description in the sale certificate is 
sufficient to establish the identity of the 
property sold with that to which the 
present suit relates. As regards the first 
point, it is not disputed that the holding was 
a non-transferable one and consequently the 
landlords were not bound to recognize 
defendant No, 2 as transferee of the 
same. It is contended by Dr. Paul who 
appears for the respondent that as 
defendant No. 2 was possessing the land? 
all along, and the landlord was receiving 
reots from him, he could be deemed to 
have acquired tne interest of a tenant by 
recognition or at any rate by adverse 
possession. It is true that the word 
marfatdar is not conclusive, and the Court 
could on a consideration of the entire 
evidence come to” conclusion that there 
was recognition establishing a relationship 
of landlord and tenant between the parties, 


4860. 


wide Prabhati v. Taibatannessa (1), but the 
matter has not been investigated from that 
standpoint, by either of the Oouris below 
and there is nofivding on this point recorded 
by either of them. We might assume there- 
fore that the landlord did not recognize the 
transfer, and Nabintara continued to be the 
recorded tenant even after she sold the 
holding to Raicharan. The question now is, 
what would be the effect of Nabintara’s 
adopting Raicharan, as a son to her 
husband in 1910. It bas been found by 
both the Courts below that Nabintara had 
the requisite authority from her husband, and 


that the adoption was a valid adoption in. 


law. Dr. Sen Gupta who appears for the 
appellants argues that the property was 
inherited by Nabintara, as heir to her sons, 
and not to her husband, and consequently the 
adopted son, coming asa brother to the last 
male owners, could not divest the mother, 
who was a preferential heir according to 
Hindu Law. -The contention at first sight 
‘seems to be of some weight but almost 
all the reported authcrities are against this 
view. 

In Velianki Venkata Krishna Raov., 
Venkata Rama Lakshmini (2) the original 
proprietor who was governed by the Madras 
School of Hindu Law died leaving a son 
and a widow and the properties vested in 
the son. On the death of the son, a minor 
and unmarried, the estate vested in the 
= widow as his heiress and some years: later 
she adopted the plaintiff-appellant with the 
consent of her husband’s sapindas. Ona 
suit instituted by the plaintiff to recover 
the estate from the daughters of his adop- 
tive father, the question was raised as -to 


whether the adoption was a valid one in- 


law. The Judicial Committee answered the 
Question in the affirmative and held that 
the adoption being in derogation of the 
adoptive mother’s estate, although she had 
taken the same in succession to her son, 


and not to her husband, was valid. This | 


indirectly supports the contention that the 


adoptive mother would be divested of her 
estate which she got as heir to her son, 


although this point was not expressly decid- 
ed. This question was raised again in 
Ramasami Ayan v. Venkata Kamatyan (3) 
but their Lordships declined to express 
any opjnion on it. The Bombay High 
Court in Jamna Bai v. Raychand (4) held 
(1) 17 O W N 1088; 20 Ind. Cas. 664; 19 O Ld 62, 
(2)4 14.1; 1M 174; 26W R 21; 8 Sar. 669 


(PO). 

p 6 IA 196;2 M 9l; 50 LR 347;4 Sar. 42 
Je < 

(4) 7B 225, 
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definitely that a widow who adopted. a son 
after the death of the natural born son 
would divest herself of her estate, and this 
was followed in the subsequent decision in 
Ravji Vinayakrav v. Lakshmibai (5). It 
is true that these are cases governed by 
the Mitakshara Law, where the male men- 
bers of a family take to the exclusion of 
females, the undivided co-parcenary interest 


of a deceased member, and 2 brother 


therefore could take.in preference to the 
mother. This, it may be argued is inapplis 
cable to Bengal where under no circum- 
stance a brother has a preferential right 
over the mother. This view finds support 
in some of the earlier decisions of this Oourt 
vide Bykant Monee R 


to those of the present case that the adopt: 
ed son wouid not divest the adoptivé 
mother of the estate inherited by her from 


her scn, but that he could only succeed to - 


the estate after the death cf t e 3 
the brother of the last. male oe es a 

All these authorities were reviewed by. 
‘Banerji, J. in Rai Jatindra Nath v. Amrita- 
lal (8) and it te 
observations of the Judicial Committee in 
Bhubanmoyee Debia v. Ramkishore (9) and 
Vellanki Venkata Krishna Rao v. Venkata 
Rama Lakshmini (2) that the adopted son, 
in such circumstances wold divést the 
adoptive mother of the estate which she 
inherited from her son. This divesting, 


cannot certainly be justified on the ordinary: ` 


rules of inheritance, It has however been 
justified according: to some authorities on 
the ground that the power of adcption isa 
kind of power of appointment. The adop- 
tion by the widow operates as execution 
of the power, and appointment of the prop- 
erty to the adopted son, and so the widow 
is divested by operation of’ law of the 
property, from whomsoever inherited: vide 
G. Sirear's Hindu Law, p. 762, Edn. 6. 
Banerji, J. pointed out in the case referred 
to above that a Hindu widow who is em- 
powered to adopt a son is not bound to 
exercise her powers, she need not adopt 
at all if she likes. But if she does choose 
to exercise her powers, she must get 
divested if the estate was vested in her. It 
is not really the adopted son who is destroy- 
ing the estate of the mother, it is the 


(5) 11 B 381, 

(6) 7 W R 392, 

(7) 24 W R 183. l 

(9) 10 MIA 279; SW R15 (PO). 8 


was held ‘following the -` 


is 


a 


oy v. Kristo. Sundaree i 
(6)and Gobindo Nath v. Ram Kandy. (7) *. 


where it was held in circumstances similar : 


iD 


mother herself, who, of her own free will 
and accord is‘allowing the estate to pass 
from her to the adopted son. 

I am in full agreement with the view 
‘expressed in Rai Jatindra Nath v. Amrita- 
` lal (8) and I hold accordingly that Nabintara 

became divested of the interest which she ine 
‘herited from her sons as soon as she adopted 
Raicharan, As an adoption has the same 
legal consequence as birth the landlord, in 
my opinion, was bound to recognize Rai- 
‘charan, who became the heir of Prasanna, 
“as the tenant. in respect of the holding, ` 


and Raicharan ought to have been made ` 


‘fo have the effect -of a rent decree. I 
| agree therefore withthe view taken by the 

Oourts below that Nabintara had no in- 

‘terest: left -in her after she adopted Rai- 

charan, and the purchase by the plainte 
: iffs at the sale in execution of that decree 
‘could not give the latter any interest in 
. the ‘holding. 

On the other point also I am inclined 
to think that the decision of the lower Oourt 
is right. The sale-certificate of the ‘plaint- 
iffs not only gives a wrong khatian num- 

_ ber; but the dags of the O. 5, records are 
. hot mentioned at-.all, and the area given 
is also wrong being much less than what 
_. the actual areá is, Dr. Sen Gupta points 
~out that the yearly rental is correctly stated, 
~ and the name of a previous tenant is also 
given correctly. It is not shown however - 
“Dy any evidence that the previous tenant- 


a party tothe rent suit, if the decree was 


_had no other jama of that description. If.. 


. there was in the sale certificate any adequate 

- description availabe which would enable 
- us to identify ‘the lands with convenient 
certainty, we could have ignored any other | 
‘ misdescription as a surplusage. In the 
present case the description in the sale 
certificate is not sufficient, im my opinion, 
toidentify the lands with reasonable cer- 
. tainty, The result therefore is that the 
appeal fails and is dismissed with costs. 
Leave to appeal under s. 15, Letters 
‘Patent is refused. __ 


S, Appeal dismissed. 
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PATNA HIGH COURT. 
Civil Revision Oases Nos. 418, 419 and 
:> 420 of 1939 
January 9, 1940 
DHAV LE; J. 
Srimati JHUNABATI AND OTHERS— 
PRTITIONERS 
versus 
Maharadhiraj Sir KAMESHWAR SINGH 
BAHADUR— OPPOSITE Party. 

Civil Procedure Code (Act V of 1908), O. XXI, 
7. 58—Claim proceedings—Question of benami, if 
can be entered into while considering question of 
possession. l 

Questions of benami or fargi are foreign to pro-. 
ceedings under O. XXI, r. 58 

In a claim proceeding under O. XXI, r. 58 where 
it is quite clear that, elthough purporting to deal 
with the question of possession the Oourt has 
really been considering the question of benami, and 
passes an order dismissing a claim under O. XXI, 
T. 58 disregarding all the prima facie evidence of 
possession, it is right that the High Court should 
interfere. The claimants are after all merely ad- 
vancing claims under O. XXI, r. 58 and not bring- 
ing title suits. If a claim case is treated as a title 
suit, the claimant is taken by surprise, and if the 
claim case is dismissed, the onus on him in the 
suit that he may have to bring under `O., XXI, 
r. 63 would be rather heavier than in an ordinary 
title suit. 103 Ind. Oas. 32 (i) and Monomohiney 


` Daasee v. Radha Kristo Dass (2), relied on. 


O. R. Cases from the order of the Subordie 
nate Judge of Purnea, dated July 10, 1939, 


Messrs. Hareshwar Prasad Sinha and P. 
Jha, for the Petitioners, 


Messrs, Rameshwar Misra and S, P. 
Srivastava, for the Opposite Party. 


Order.—Tbkese applications arise out of 
three claim cases (O. KAI, T. 58) which 
have been dismissed by the lower Court. 
The opposite party is the landlcrd, who 
obtained in April 1934 a decree for arrears 
of rent againt eight defendants. The claims 
under O. XXI, r. 53 were based on three 
sale deeds executed in November 1954 by 
two of the eight defendants and the sons of 
another defendant. The lower Oourt 
appears to have tried the claim Gases as 
if they were title suits and as if it was 
not sufficient in a case under O. XXI, r. 5% 
for the claimant to give prima facie proof 
Question of 
benami. or farzi have been repeatedly held 
to be foreign to proceedings under O. XXI, 
r. 58, but the judgment of the ‘learned 


“Subordinate ‘Judge, though it carefully 
avoids the -use of the words benami and 


` farzi, amounts in substance to a finding 


that the sale deeds obtained by the claimants 


188=61 & 62 


were merely farzt documents. The learned 
Judge below began by going elaborately 


a 
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into the question of the consideration for 
the sale deeds, and expressed his dissatisfac- 
tion with the fact that the handnotes with 
which began the liability of several of the 
vendors were not produced. In the case of 
one of the claimants he was not satisfied “ag 
to the correctness of the recital in the sale 
deed” that she had paid the consideration to 
the vendor, or had means to pay it, and this, 
on the ground that none of the several persons 
to whom she is said to have lent money 
was called, nor any- document produced, 
But the payment of consideration is 
primarily a matter between the transferor 
and transferee. The learned. Judge below 
has also been impressed by the contention 
that the sale is doubtful since in previous 
proceedings under O; XXI, r. 90 the vendor 
had valued that property at Rs, 7,500 
while the claimant’s case was that it was 
transferred to her for Rs. 2,000 only. But 


‘the transfer was -to the wife of the vendor, 


and it seems clear that what the learned 
Subordinate Judge was doing was to see 
whether the sale was not farzi, even 
though he has taken care to refrain from 
saying so. The transferees were all ad= 
mittedly recorded in the D registers, and 
there is evidence that separate accounts 


- were cpened for them and notices concerne 


ing the shares purchased by them used to be 
issued to them from the. Collectorate. The 
learned Subordinate Judge, however, ac 
cepted the contention of the decree-holder 
that all this group of actings was done 
“for showing consistency with what were 
stated in the sale deeds”. This clearly 
shows thatit was the decree-holder’s case 
that the claimants’ purchases were farzi, 
and’ that this is what the learned Sube 
ordinate Judge has accepted. 

AB regards actual possession, the claim» 
ants produced their collection papers 
called some tenants besides the purchasers 
themselves, and produced receipts. One 


‘would have thought that this was good, 


prima facie’ evidence of possession; but the 
learned Subordinate Judge disbelieved the 
witnesses on various grounds after his 
laborate conclusion that the recitals in 
the sale deeds as regards the payment of 
consideration were not satisfactorily shown 
to be correct. Ordinarily the finding as 
regards possession would as a finding of 
fact be conclusive in these Proceedings ; 
but it is remarkable that while the. Sub- 
ordinate Judge subjected the evidence ade 
duced by the claimants on the question 
of possession to a minute scrutiny and 
declined to accept it because of his view 
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regarding the sale déeds, he proceeded in 
substance to accept without any scrutiny 
whatscever -the oral testimony adduced on . 
behalf of the decree-holder that Gangota 
residents cultivate the land of the village 
on batat and divide the produce with the 
vendors in respect of their shares, The 
learned Subordinate Judge has not clearly 


said that he accepts this evidence for the . 


decreesholder, but he does not refer to the 
fact that this evidence comes from people 
who have very little to do with the village 
and are not Gangotas themselves either, 
and itison the strength of this evidence 
and the meticulous criticism to which he 
subjected the claimants’ evidence of posses- 
sion that to a conclusion adverse to the 
claimants’ possession. In Anand Prasad 
v. Gopal Das (1) Sen, J, set aside an order 
dismissing a claim under O. XXI, r. 53 on 
the ground that the Subordinate Judge had 
erred in disregarding all the prima facie 
evidence of possession instead of approach- 
ing the matter from the right point of 
view, 

“Where it is quite clear” 
said the learned Judge Ea 

“that although purporting to deal with the ques- 
tion of possession the Oourt has really been con- - 
sidering the question of benami, joint family and 
transfer in fraud of creditors, or rather, -being 
materially influenced by suspicions relating thereto, 
I think itis right that this Court should interfere”, 


and in support of this conclusion he quoted 
decisions from Monomohiney Dassee v. Radha 
Kristo Dass (2) onwards, In the present case 
there is on the judgment of the lower Gourt 
no question of a transaction in fraud:of cree 
ditors &c., but it is impossible to maintain 
that the judgment of the learned Stb- 
ordinate Judge is not vitiated by an approach 
to the evidence entirely from the “wrong 
point of view. One of the transfers 
was in favour of the wife of the transferor, 
and another was in favour of a distant 
relative. There were also collusive trans» 
fers by some of the judgmentedebtors ‘in 
favour of their wives which on-a previous 
occasion were cancelled. Circumstances of 
this character which have been referred ‘to 
by the learned Subordinate Judge ‘uns 
doubtedly raised his suspicions; but he 
should not have allowed the parties to go 
into questions of benami—as he has done in 
substance—in these proceedings, to the 
practical rejection of the direct evidence of 
possession. The claimants were after all 
merely advancing claims under O, XXI, 


(1) 8 P LT 677; 103 Ind, Cas, 32; AIR 19% 
Pat. 316, 
(2) 29 0 543. 


~ Opposite 
Matter not be 
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r.58 and not bringing title suits. If a 
claim case is treated ab a title suit, the 
claimant is taken by surprise, and if the 
claim case is dismissed, the onuson him 
in the suit that he may have 
under O, XXI, r 63 would be rather heavier 
than in an ordinary title suit. There was 
no evidence worth the name, as far as one 
can gather from the judgment of the 
learned Subordinate Judge, adduced by the 
opposite party as regards the possession of 
anybody but the claimants. There were 
allegations from persons who have very 
little to do with the village that Gangota 
residents were in cultivating possession; 
but none of these was called for the op» 
posite party. That evidence was plainly 
insufficient to warrant the rejection of the 
positive evidence adduced on behalf of the 
claimants on meticulous criticism that 
might have been entirely appropriate ina 
title suit. But it should have been borne 
in mind that this was not a title suit but 
a claim case (or set of claim cases), It 
appears onthe face of the judgment, to» 
gether with what I have gathered from the 
Bar, not only that the learned Subordinate 
Judge approsched the evidence from the 
wrong point of view, but also that there 
was no evidence of possession on behalf of 
the.opposite party which was even compar- 
able with that produced for the claimants, 
As I have already said more than once, 
the witnesses who spoke for the opposite 
party have little to do with the mauza, and 
the Gangota residents of whom they spoke 


„a5 actual cultivators have none of them 


been called in support of the story of the 
Į party. Not only ean the 
regarded as concluded 
by a proper finding, but a remand for 
a proper finding of. possession will, in these 
circumstances, merely mean unnecessary 


expenditure of time and money. Following . 


what was done by Sen, J. in Anand 


. Prasad's case (1), I allow these applications 


and set aside the orders of the lower Court, 


. The properties must be released from 


attachment. The appellants are entitled to 
their costs; hearing fee, one gold mohur for 
each case, 


D. Applications allowed, 
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CALCUTTA HIGH COURT 
Civil Revisions Nos. 963, 1506 and 1650 
of 1939 
January 16, 1940 
Nasim ALI AND NARSING Rav, JJ, 
NAFAR CHANDRA SARDAR AND OTHRRE— 
J UDGMENT-DEBTORS—PRTITIONERS 


Versus 
KALI PADA DAS—DEORRE-HOLDER— 


OpposiTs Party 

Civil Procedure Code (Act V of 1908), ss. 115, 2 
(2), 47—“ Appeal lies thereto,” in s. 115, meaning 
of—Party having right to appeal to High Court 
going first to District Court—High Court cannot be 
asked subsequently to interfere in reviston—Deci- 
sion of Court that judgment-debtor is not debtor 
under Bengal Agricultural Debtors Act (VII of 
1936), falls under s.47 and ts decree. 

It can never have been intended by the Legis- 
lature that where a person aggrieved by a decree 
of the trial Court has his remedy by way of appaal 
to the High Oourt (if he will only first avail himself of 
that remedy by taking an appeal to the lower Appel- 
late Court) he can seek his remedyin the High Court 
under s. 115, Civil P, CO. The object of s. L15 is 
to give relief to a person who cannot getrelief in 
the High Court under ss. 935, 100, 101 or O. XLIII, 
or any other statute. The words “appeal lieg 
thereto " indicate that where a relief can be given 
by the High Oourt in the exercise of its appellate 
jurisdiction its revisional jurisdiction under s, 115 
cannot be invoked, These words, mean “ appeal 
ig allowed under the Uode or any other law.” So 
long as the party has a right to come up to the 
High Court by way of an appeal and has failed to 
avail himself of that opportunity by first going up 
to the District Judge and. then coming upto the 
High Oourt, he cannot ask the High Court to inter- 
fere in revision, [p. 485, cols, 1 & 2.) 

The combined effect of s. 47 and s. 2 {2) of the 
Oivil P. O., is that an order in execution proceed: 
ings is a decree, if, so far as regards the Oourt 
passing it, it conclusively determines a question 


` relating to the rights and liabilities of the parties 


with reference to the relief granted by the decree, 
The decision of the Oourt that the judgment- 
debtors are not debtors within the meaning of the 
Ben. Agri. Debtors Act and are not, therefore, en- 
titled to the benefit of that Act, conolusively 
determines the question relating to the judgment- 
debtors’ liability with reference to the relief granted 
by the decree and isa decree. Jogodishury Debea 
v. 7 a Chundra Lahiry (1), relled on, (p. 484, 
col, 2. 


C. Rs. for setting aside the order passed 
by the First Court, Munsif, Howrah, dated 


“May 29, 1939, Q 


Messrs. Gopendra Nath Das and Satindra 
Nath Chatterji, for the Petitioners. 


Messrs. Hira Lal Chakravartt and 


-- Shyama Das Bhattacharya, for the Qpposite 


Party, 


Nasim All, J.—(Revision No. 963 of 
1939.) The facts which are not in dispute 
On November 
10, 1937, the petitioners filed an application 
for settlement of their debts before the 


t 
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Debt Settlement Board, Howrah, under 
8. 8, Ben. Agri, Debtors Act. The 
epplication was dismissed by the Board on 
January 19, 1938, on the ground that the 
petitioners were not “agriculturists,” They 
appealed against this decision to the 
Appellate Officer, This appeal was dismiss- 
ed on May 25, 1938. They applied for 
review under s. 44 (b) of the Act, but this 
application was also rejected. Petitioners 
Nos. 1- to 4 thereafter filed another applica- 
tion before the Special Debt Settlement 
Board, Howrab under s. 8 of the Act for 
settlement of their debts. This application 


was dismissed on November 27, 1938, on 


the ground that a fresh application was 
not maintainable, They applied for a review 
of this order. The opposite party creditor 
was not present on the date of the hearing 
of this application. On March 19, 1939 the 


‘Board allowed the application for review 


and fixed April 16, 1939 for hearing on 
the merits, On May 1, 1939 the Board 
issued a notice under s. 34, Ben. Agri. 
Debtors Act for staying execution pro- 
ceedings against the petitioners in the first 
Court of Munsif at Howrah which was 
started by the opposite party for realization 


of about Rs. 2,000 on the basis ofa deéree. 


A similar notice under s. 34 of the Act 
was also isesued on the same date on the 
application of petitioner--No. 5 before the 
Debt Settlement Board. The Munsif there- 


‘upon stayed the proceedings on that date, 


On “May 10, 1939, the opposite:party decrees 
holder applied to the Munsif for vacating 
the order of stay. On May 21, 1939, the 
Board decided that pétitioners Nos. 1 to 4 
were “‘agriculturists.” On May 29,1939, the 
Munsif arrived at the following findings: 
(1) That thé tinding of the Board in the 
proceeding started on the basis of the first 
application by. the judgment-debtor under 


‘8. 8 of the Act is binding on the ‘Board 


and consequently the second petition ‘filed 
by them is not a petition by debtors 
within the meaning of the Act; and (2) 
That after the dismissal of the first applica- 
tion under s. 8 a second application under 
that Section was not maintainable in law, 
He accordingly vacated the order staying 
the execution proceedings. On June 20, 
1939, the present rule was issued on the 
decreesholder on the application of the 
judgment-debtor to show cause why the said 
order should not be set aside, 

- The issue between the parties before the 
Munsif in substance was whether the 


-jJudgment-debtors were debtors within the 


meaning of the -ben. Agri. Debtors Act 
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and were therefore entitled to have their 
debts settled under that Act. This question 
18 a question relating to execution as no 
order for attachment and sale of the pro- 
perties of the judgment-debtors in execu- 
tion can be made without the determination 
of this question, This question was. there- 
fore determined by the Munsif under s. 47 
of the Oode. By e. 2 (2) of the Code decree 
includes the determination of any question 
under s. 47. The combined effect of s. 47 
and s. 2 (2) of the Code is that an order in 
execution proceedingsis a decree, if, so far 
as regards the Oourt passing it, it conclu- 
sively determines a question relating to the 
rights and liabilities of the parties with 
reference to the relief granted by the decree: 
Jogodishury Debia v, Kailash Chundra 
Lahiry (1) at p. 737. Under the decree 
the judgment-debtors are liable to pay at 
once the entire decretal amount. The 
decision of the Munsif is that the judgment- 


‘debtors are not debtors within the meaning 


of the Ben. Agri, Debtors Act and are 
not therefore entitled to the benefit of 
that Act, This decision will preclude them 
from pleading it in a subsequent stage 
of the execution proceedings that their 
liability under the decree has been reduced 
by an award under s. 19, Ben: Agri. 
Debtors Act or that they have beén declared 
insolvent under s. 22 of the Act and that 
the execution proceedings have abated by 
reason of an award under s. 19 or by an 
order under s. 22 (see s. 34), It therefore 
conclusively determines the question relate 
ing to the judgment-debtors’ liability with 
reference to the relief granted by the decrée 
and is a decree.. 

An appeal against such a decree of a trial 
Court lies to the District Judge or to the 
High Court under s.96 of the Code and 
an appeal from the decree of the lower 
Appellate Court lies to this Oourt under 
s.1U0. In this case an appeal against‘the 
decision of the Munsif lay to the District 
Judge and a further appeal to this Oourt. 
The judgmentedebtor did not appeal to the 
District Judge but moved this Court under 
s. 115 of the Code, The question is whether 
this order can be revised under s. 115 
of the Code. That section authorizes this 
Qourt to revise an order of a Subordinate 
Qourt in any case ‘‘in which no appeal lies 
thereto.” The appeal referred to in this 
section may be an appeal to this Court 
under ss. 96, 100, 104 or under O. XLIII, 
Civil P. C., or under any other statute, In 
Sashi Kanta Acharjya v. Basirabad Loan 

(1) 24 O 725,(737);1 O W N 374 (FB). 


1Y4U0 


Office Co. (2) a second appeal 
Court was apparently barred under s. 102 
of the Code, The decision in that case may. 
be an authority for the proposition that in 
Cases where an appeal is allowed to the 
lower Appellate Court but no appeal is 
allowed against an appellate decree to the 
High Court the person aggrieved may ine 


voke the jurisdiction of the High Gourt, 


under s, 115 though he has not preferred 
any appeal to the lower Appellate Court. 
But that case is no authority for the 
proposition that where an appeal is allowed 


to the High Oourt the High Oourt can. 


interfere under s. 115 of the Code. 

The contention of the judgment-debtors 
is that the’ word. “lies” in s. 115 means 
“lies” at the time when the High Court is 
moved under. s. 115 and that in this case a 
second appeal to this Court did not lie at 
the time when this Court was moved under 
s. 115 as no appeal to the lower Appellate 
Court had been then preferred and decided. 
In other words the contention is that the 
expression “appeal lies” means the right of 
appeal has already accrued. If this contene 
tion be sound the position would be that 
a person aggrieved by the decree of the 
trial Court by refusing to file an appeal 
to the lower Appellate Court can stifle a 
second appeal to this Oourt and can confer 
jurisdiction on the High Court to revise 
the decree of the trial Court. I am of the 
opinion that this. was not the ‘intention of 
the Legislature in enacting 8,115. It can 
never have been intended by the Legislature 
that-where a person aggrieved by a decree 
of the trial Court has his remedy by way 
of appeal -to this Court (if he will only 
first avail himself of that remedy by take 
ing an appeal to the lower Appellate Court) 
he can seek hisremedy in-this Court under 
8, 115, The object of. 9. 115 was to give 

relief to a person who cannot get relief 
in this Court under ss. 96, 190, 104 or 
Q. XLII, or any other statute, The words 
“appeal lies thereto” indicate that where a 
relief can be given by this Court in the 
exercise of its appellate jurisdiction its 
reVisional jurisdiction under s. 115 cannot 
be invoked. ‘These words, in my opinion, 
mean “appeal is allowed under the Code or 
any other law.” In Bani Madho Ram v. 
Mahadeo Pandey (3) at p. 605, Sulaiman and 
Niamatulla, JJ, observed : 4 

“It seems to us that no revision lies under s, 115, 


(2) 63 O L J 105; 168 Ind. Oas. 849; AIR 1936 
al, 786; 9 R 0619. 

1930 All, 804, (605); 126 Ind. Oas. 832: 
(1980) A L J 924; Ind, Rul, (1930) All, 880. 
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Civil P. O. It was clearly a caseof adecree which 
could have been appealed against to the District 
Judge from whose decree a second appeal could 
have been filed to this High Court, It is, therefore, 
not a case in which no appeal lies to the High 
Court at all although no appeal could havs been 
filed from the original decree of the first Court 
In our opinion there is no ground for 
restricting the scope of the words ‘in which no 
appeal lies thereto’ to cases where no appeal lies 
from the order sought to be revised. So long as the 


_ party. has aright to come up to the High Court by 


way of an appeal and has failed to avail himself 


.of that opportunity by first going up to the Dis- 


trict Judge and then coming up to the High Oourt, 
he cannot ask the High Court to interfere in 
revision.” 

I respectfully agree with these observa- 
tions, The next contention of the judg- 
ment-debtors is that the juriediction of 
this Court to interfere under s. 115 of the 


-Oode in cases like this bad never been 


questioned before and, therefore, we should 
interfere in this case, This argument, howe 
ever, is irrelevant on the question of the 
interpretation of s. 115 though it may be a 
good ground for not.allowing costs in this 
case, and though perhaps it may have 
some bearing on the question of an admis- 
sion of an appeal under s, 5, Lim. Act 
if such appeal be presented in future by 
the petitioners. I therefore hold that this 
petition for revision is incompetent, In this 
view of the matter I express no opinion on 
the questions raised in this rule. The Rule 
is accordingly discharged. But there will 
be no order for costs. 


Civil Revision Cases Nos. 1506 and 
1650 of 1939.—The facts of these two cases 
are in all material particulars the same as 
in Revision Gase No. 963 of 1939. For the 
reasons given in that case I discharge both 
these Rules also, without costs. 


Narsing Rau, J.—(Revision Case No. 963 
of 1939.) 1 agree that the question whether 
the execution of a decree is or is not barred, 
whether temporarily or permanently, by 
reason of some special law in the case 
before us, by the Ben. Agri, Debtors 
Act is a question within s. 47, Civil P. O., 
and its determination is accordingly a 
decree within the meaning of the definition 
in s. 2 (2) of that Code. It follows that af 
order staying or refusing to stay execution 
upon the ground that execution is or 1s not 
barred by the special law in question is 
subject to appeal as a decree. The order 
which forms the subject-matter of this Rule 
is accordingly appealable as a decree. The 
next question is whether we haye jurisdic- 
tion to interfere with- the order in revision 


` under s, 115, Civil P. C. The section, it 
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will be remembered, runs: 


“The High Court may call for the record of any 
case which has been decided by any Court subor- 
dinate fo such High Court and in which no appeal 
lies thereto, and if such subordinate Court appears 
(a) to have exercised a jurisdiction not vested in 


it by law; ete...... the High Court may make such 
order in the case as it thinks fit,” 


The words “in which no appeal lies 
thereto” present some difficulty. ‘“Thereto” 
Means of course to the High Court. The 
words “no appeal lies” are not so easy to 
interpret. Where at the moment the record 
is called for, the case has reached a stage at 
which the next appeal, whether first or 
second, is to the High. Court, it is easy 
enough to say whether an appeal actually 
lies to the High Oourt or not; and if if lies, 
Tevision is clearly barred. But where a case 
has not reached that stage and has, say, 
only reached the stage at which the next 
appeal is to some Court subordinate to the 
High Court with a possibility of a second 
appeal to the High Court at some future 
date, is revision barred? In other words, 
are we to interpret the expression “in which 
no appeal lies” as if it were equivalent to 
the expression “in which no appeal lies or 
may in future lie’? I hesitate to place so 
wide a construction upon these words. 
Aczording to the alternative interpretation, 
revision is barred only where an appeal, 
whether first or second, lies immediately to 
the High Court: where nosuch immediate 
appeal lies, the High Court has jurisdiction 
to intervene in revision, although whether 
it will exercise this jurisdiction or not will 
depend upon the urgency of the need for 
intervention. In thecase befcre us there is 
no urgent need for our intervention at the 
present stage, even if we have jurisdiction 
tointervene. Whatever, therefore, may be 
the precise interpretation of s. 115, Civil 
P. C., I agree that the present Rule should 
be discharged. 


S, Rule discharged. 


ALLAHABAD HIGH COURT 
Second Appeal No. 262 of 1937 
S December 20, 1939 
IQBAL AHMAD AND BA JPI, JJ, 
SATRUHAN SINGH AND oTagRg— 
PLAINTIFFS — APPELLANTS 


versus 
OOLLEOTOR or GORAKHPUR 


AND OTHERS —DEFENDANT3— RESPONDENTS 


Civil Procedure Code (Act V of 1908), 5, 
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Where a plaintiff has two or more causes of 
action in the suit he can take advantage of the 
provisions of s. 17, Civil P. C., if the joinder of 
such causes of action is permitted by the succeed- 
ing provisions of the Code, for instance, O. I, r3 
and O. II, r. If he cannot do so and the joinder 
of such causes of action is bad for multifarious- 
ness, then the suit cannot be tried in either of the 


Courts within whose jurisdiction the properties are 
situate. 


Under O, XXIII, r. 1, Civil P. O., plaintifis can 
be permitted at the stage of appeal to High Court 
2° abandon a part of the claim. 


S.A. from the decision of the Additional 
ae Judge, Basti, dated November 2, 


Messrs, P. L. Banerji and N, Upadhiya, 
for the Appellants. 


Messrs, M. Waliullah, N, C. Vaish and A. 
M. Khwaja, for the Respondents. 


Bajpai, J.—The plaintiffs are the appel- 
Jants before us, They are the sons of Ganesh 
Pratap Narain Singh who was defendant 
No. 13 in the suit out of which this appeal 
arises. The plaintifs aileged that their 
father had executed one mortgage on May 
24, 1927, in favour of Pirthi Pal Tiwari, 
defendant No. 12, hypothecating some pro- 
perty at Basti and that the said mortgage 
was invalid inasmuch asit was a mortgage 
of ancestral property without legal neces- 
sity. Theythen alleged that their father 
had executed another mortgage on June 
l, 1933, in favour of defendant No. 11 Rikh 
Prasad Dube again hypothecating some 
Basti property which mortgage was also 
invalid inasmuch as the property mortgaged 
was ancestral property and the mortgage 
was without any legal necessity. They attack- 
ed another transaction, namely, the morte 
gage of October 4,1910. This mortgage was 
in favour of Mahadeo Prasad and some 
Gorakhpur property was mortgaged there- 
under, The property was alleged to be 
ancesiral property and the mortgage was 
said to be without legal necessity. This 
mortgage was the subject of Suit No, 460 
of 1929 and a decree was obtained on the 
basis of the mortgage on June 12, 1930. The 
decree-holders are represented in the pre- 
sent suit by defendants Nos. lto10-B, The 
property of defendants Nos. lto 10 was 
under the Court of Wards, and defendant 
No. 10-A was the Manager of the Court of 
Wards, Gorakhpur, and defendant No. 10-B 
was the Oollector of Gorakhpur. Itis not 
necessary tosay anything aboutthe defende 
ants’ third party who seem to have been 
impleaded on the allegation that they were 
in collusion with the defendants’ first party, 
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namely, the persons whose property was 
under the Court of Wards. 

Several defences were taken by the varis 
ous defendants on the merits of the case 
and it was pleaded that the three morigages 
were for legal necessity, that the property 
was not ancestral and that a valid notice 
was not served under s. 54, Oourt of Wards 
Act, on the Collector of Gorakhpur. There 
was one other plea taken by the Collector 
of Gorakhpur and it was to the effect that 
the Basti Court, where the suit was institute 
ed; had no jurisdiction so far as the relief in 
connection with the decree in Suit No. 460 
of 1929 was concerned inasmuch as the pro- 
perty affected by the decree was at Gorakh- 
pur. The trial Court dismissed the plainte 
iffs’ suit so far as the first mortgage, namely, 
the mortgage of May 24,1927, was concern- 
ed, It decreed the suit so far as the morte 
gage of June 1, 1933 and the decree dated 
June 12, 1930, were concerned. The plaint- 
ifs did not appeal with respect tothat pro» 
tion of the claim which was dismissed nor 
did the defendants interested in the morte 
‘gage of June 1, 1933, file any appeal 
before : the lower Appellate Court 
but the Collector of Gorakhpur impugned 
the decree of the trial Court in connexion 
with the mortgage of October 4, 1910 and 
the decree in Suit No, 460 of 1929 passed 
on that mortgage. 

The lower Appellate Court decided all 
questions of fact against the Collector of 
Gorakhpur, but held in his favour so far as 
the legal plea of jurisdiction was concerned 
and deciding that plea in favour of the 
Oollector of Gorakhpar dismissed the plaiu- 
tiffs’ suit so far ag the relief in connexion 
with the decree in Suit No. 460 of 1929 was 
concerned. The plaintiffs have coms in 
second appeal to this Coart and their cone 
tention is that the view of law taken by 
the lower Appallate Court is unsound and 
that in any event, the plaintiffs should have 
been permitted to abandon that part of the 
slaim, It is also said that the decree of the 
trial Court should not have been varied be- 
cause the merits were found both by the 
trial Court and by the lower Appellate 
Court to lie with the plaintiffs, and s. 99, 
Oivil P. O., says that: 

“No decree shall be reversed or substantially 
varied, nor shall any case be remanded, in appeal 
on account of any misjoinder of parties or causes 
of action or anyerror, defect or irregularity in any 


proceedings in the suit, not affecting the merits of 
the case or the jurisdiction of the Court.” 


The ecoutention is that the merits of the 
case were decided by the lower Appellate 
Qourt in favour of the plaintiffs and all 


SATRUHAN SINGH v. COLLEOTOR OF GORAKHPUR (ALL) 487 


that was said was that the suit of the 
plaintiffs was bad for multifariousness but 
that defect did not in any way afiect the 
merits of the case or the jurisdiction of the 
Court. This argument assumes that the 
triel Court had jurisdiction in the matter, 
for it is conceded that if the trial Court 
had no jurisdiction, s. 99, Civil P.O., will 
have no application. We have therefore gct 
to see whether the trial Court had jurisdic- 
tion over the Gorakhpur property covered 
by the decree. Reliance in this connexion 
is placed on s. 17, Civil P. O, which 
provides that: 

“Where a suit is to obtain relief respecting, or 
compensation for wrong to, immovable property 
situate within the jurisdiction of different Courts, 


the suit may be instituted in any Oourt within the 
local limits of whose jurisdiction any portion of the 


' property is situate.” 


The submission is that the present suit 
was to obtain relief respecting certain. im- 
movable property situate within the jurit- 
diction of the Basti Courts and in respect 
of certain immovable property situate with- 
in the jurisdiction of the Gorakhpur Oourts, 
and the plaintiffs had the option to bring 
their suit in any Court where any portion 
of the property was situate. We think that 
there is a fallacy underlying this contention, 
Where a plaintiff has two or more causes of 
action in the suit he can take advantage 
of the provisions of s. 17 if the joinder of 
such causes of action is permitted by the 
succeeding provisions of the Oode, for 
instance, O. I, r. 3 and O. t'II, r. 3, Oivil 
P,O. If he cannot doso and the joinder 
of such causes of action is bad for multi- 
fariousness, then the suit cannot be tried 
in either of the Courts within whose 
jurisdiction the properties are situate. 
Order IL, r. r. 3 says that 

“save as otherwise provided, a plaintiff may unite 
in the same suit several causes of action against the 
same defendant, or the same defendants jointly ; and 
apy plaintiffs having causes of action in which they 
are jointly interested against the same defendant or 
the same defendants jointly may unite such causes of 
action in the same suit.” 

Now it is clear that the present claim 
offends against the provision of O. II, r. 9 
and the plaintiffs cannot take advantage of 


s. 17, Civil P.O. In this view of the matter ° 


we think the decision of the Oourt below 
was correct and the plaintiffs could not 
combine the claim in respect of the Gorakh- 
pur property with the claim in respec of 
the Basti property. There then remalas 
the question whether the plaintiffs should 
be permitted at this stage to abandon a 
part of the claim. Such a request has 
been made to us and we think O. XXIII, 


6 
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r. 1, Civil P. O., can be invoked in aid by 
the appellants. We allow the plaintiffs to 
abandon that part of their claim which 
related to the third transaction, namely the 
mortgage of October 4, 1910 and the decree 
in sult No. 460 of 1929 with liberty to 
institute a fresh suit in respect of such 
part of their claim. The decrees of the 
Courts below concerning the portion of the 
claim which the plaintiffs have been allowed 
to- abandon are set aside. Under the 
peculiar: circumstances of the case we direct 
that the parties will -bear theirown costs of 
this appeal excepting respondent No. 8, 
Pirthi Pal Tewari, who seems to have been 
impleaded unnecessarily and who will get 
his costs from the appellants. Costs in the 


Oourt below will be as directed by the- 


lower Appellate Court, and the plaintiffs 
must pay, as a condition precedent to the 
institution of a fresh suit with respect to 
the part of the claim now abandoned, the 
costs awarded by the lower Appellate 
Court to the Collector of Gorakhpur. 


De Order accordingly. 
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Appeal from Original Order No. 207 of 1939 
April 1, 1940 
- AGARWALA AND RCWLAND, JJ. 
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APPELLANT 
VETSUS 


BALMAKUND MARWARI—RESFONDENT 
Civil Procedure Code (Act V of 1908), sa, 42, 51, 
O. XXI, r. 53 (4)—Attachment of decree in favour of 
judgment-debtor by Court to which the decree has been 
sent for executton—Legality. 
The method of execution by attachment and gale of 
a decree in favour of the jadgment-debtor, is one of 
the methods of attachment which fall within al, te) 
of s. 51. The attachment and sale of a decree in 
favour of a judgment-debtor falls within the 
method of attachment prescribed by cl, (b) of s. 51, 
_ The words of s, 4% that the Court executing a decree 
sent to it shall have the same powers in executing such 
decree as if it had been passed by itself mean that 
the Oourtto which the decree has been sent for 
execution 1s empowered to execute it in any of the 
Ways prescribed by s.51that is applicableto that 
particular kind of decree. 

The executing Court to which the decree has been 
sent for execution is entitled to affect attachment of 
the r Pa 

Per Rowland, J.—The Oourt executing a decree 

- Bent to it shall have the same powers a executing 
such deorte as if it had been passed by itself in 


Cir to the steps contemplated by O. XXI, r. 53 (4). 


(4) 
37 Ind. Oas. 472 (1), 154 ‘ : 
ar eer (1) Ind. Oas. 928 (2), 141 Ind, 
guished, 
A. from an order of gthe Special Subordi- 
nate Judge at Ranchi, dated April 19, 1939. 


109 Ind. Oas. 417 (4), distin- 
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Mr. N. N. Sen, for the Appellant. 

Messrs. S. A. Khan, K. Husnain, andi 
G. C. Das, for the Respondent. 

Agarwala, J.—This is an appeal by the: 
decree-holder from a decision of the Sub- 
ordinate Judge of Ranchi holding that he 
has no power to attach a decree for partie 
tion obtained by the judgmentedebtor 
against whom it is sought to proceed in 
execution, The-relevant: facts are that the 
appellant obtained a decree in the Original 
Side of the Oalcutta High Court against the 
Firm Ganpat Rai Balabux. This decree 
was transferred for execution tothe Court 
of the Subordinate Judge of Ranchi, An 
application for execution at Ranchi having 
proved infructuous the decree-holder 
applied to the Oalcutta High Court under 
O. XXI, r. 50, for leave to proceed against 
the respondent Balmakund Marwari as a 
partner in the debtor-efirm. Execution was 
then taken out against Balmakund Marwari 


and resulted in the decree being satisfied 


in part. A further application was then 
taken out in which it was sought to attach 
a partition decree which had been obtained 
by Balmakund Marwari in 1936. A writ of 


‘attachment was issued and Balmakund 


entered appearance. By a petition hé 
objected to the execution proceedings on the 
ground that he had already transferred his 
interest in the partition decree to one 
Kanhaya Lal for consideration. The date 
on which he is alleged to have done this 
was February 5, 1939, a few days after 
servica of writ of attachment. This objec- 
tion was heard by the Court below on 
April 19, 1939, when the Court found against 
Balmakund on the question of the transfer 
of the partition decree; but the Court gave 
efect to another objection which was raised 
at the hearing by the judgment-debtor, 
namely, that under O, XXI, r. 53 (4), it is 
only the Gourt which passed’ the decree 
and not the Court to which a decree has 
been transferred for execution that has 
jurisdiction to attach a decree passed in 
favour of a judgment-debtor. Rule 53 of 
O. XXI, prescribes the method by which 
decrees may be attached. “Sub-rr, (1) and 
(2) refer to the method of attaching a 
decree for payment of money or for sale 
in enforcement of a mortgage or charge. 
Suberule (4) refers to decrees of the nature 
other than those mentioned in suber. (1). 
It prescribes that in such cases “the attache 
ment shall be made by a notice by the 
Court which passed the decree sought to 
be executed to the holder of the decree 
sought to be attached.” 
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` It is contended on behalf of the respone- 
dent in this appeal, as it was in the Court 
below. that the words “the Court which 
passed the decree” do not in this sub-rule 
include the Court ta which the decree bas 
been sent for execution. Reference was 
made to the provisions of rr, 16 and 50 
where the phrase “Court which passed the 
decree” occur and to decisions interpreting 
that phrase. Rule 16 refers to applications 


for execution by a transferee of the decree” 


and provides that the transferee may apply 
for execution of the decree to the Court 
which passed it, In Prithvi Chand Lal 
Chowdhury v. Satya Kinkar Das (1). it was 
held that an application for execution by 
a transferee of a decree can be entertained 
only by the Court which sctually passed 
the decree. Since then the rule in this 
Court has been amended by empowering 
the Court to which the decree has been 
transferred to entertain an application by 


a transferee for execution of the decree. | 


Moti Ram Dewan Chand v, Dhanna Singh 
Haveli Ram (2), is also a case in which 
it was held that an application under 
O. XXI, r. 16, is not entertainable by a 
Oourt to which a decree has been sent for 
executicn. In that case, however, it was 
held that the judgment-debtor had waived 
the irregularity in the exercise of its juris» 
diction by the Court to which the decree 
had been transferred. Rule 50, of O. XXI, 


provides for execution of the decree passed | 


against a firm and against a person who 
has been individually served asa partner 
with summons and has failed to appear, 
By suber.(2) it is provided that where the 
decree-holder claims to be entitled to cause 
the decree to be executed against ` any, 
person other than such a person as is 


referred to in ‘sub-r. (1), cls. (b) and (c), as — 


being a partner in the firm, he may apply 
to the Court which passed the decree for 
leave to proceed against such a person. In 
Kalu Ram v. Firm Sheonandan Rai Jokhi 
Ram (3), it was held that an application 
under suber, (2) was entertainable only by 
the Court which actually passed the decree 
and not by the Court to which the decree 
has been transferred for execution. This rule 


has also been amended by this Court and ` 


by the amendment the Court to which the 
decree has been transferred for execution 


has been empowered to entertain an appli- - 


(1) 11 Pat. 94; 137 Ind. Oas.'472; Ind. Rul, (1932) Pat 
151; A I R 1932 Pat. 168; 13 P LT 402. - 
(2) 16 L63; 154 Ind. Cas. 928; AIR 1934 Lah. 648 
(2);7 RL 614;37PL R437. ae 
(9). 11 Pat. 580; 141 Ind. Oas. 61; A I R1932 Pat. 323; 
“13 F L T751; Ind. Rul. (1933) Pat, 41. l 


” 


y 
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cation under sub-r, (2) of r. 50 of O. XXI. 
In Kunwar Jang Bahadur v. The Bank of 
Upper India Lid, (4), it was held by the 
Priyy Council that it is only the Court 
which passed the decree and not the Court 
to which it has been sent for execution that 
may entertain an application for execution 
against the legal representative of the 
deceased judgment-debtor under s, 50 of the 
Civil P. O. In that case their Lordships 
-held that where substitution has been made 
by the Court to which the decree has been 
sent for execution the irregularity may be 
waived by acquiescence and that when 
it has been so waived the party acquiescing 
cannot subsequently question the jurisdice 
tion of the executing Oourt. In my View, 
none of these cases are of material assiste 
ance in the present appeal. Section 42 of 
the Code provides “A Court executing a 
decree sent to it shall have the same powers 
in executing such decree as if it had been 
passed byitself.,.,.” Section 51 specifies 
the various ways in which a decree may 
be executed; cl.(b) empowers a Oourt 
to execute a decree by attachment and sale 
or by sale without attachment of any 
property: and cl, (e) empowers a 
Court to execute a decree in such other 
manner as the nature of the relief granted 
may require. Olauses (a), (c) and (d) have 
no application to the facts of the present 
case, They refer to execution by delivery 
of properties specifically decreed, to exes 
cution by arrest and detention in prison and 
to execution by appointment of a Receiver. 
Olause (e) appears to refer to those special 
methods of execution which are provided 
for in certain rules of O. XXI, for example, 
a decree for specific movable property 
(r. 31), a decree for restitution of conjugal 
rights or for an injunction (r. 32), a decree 
for execution of document or endorsement 
-of negotiable instrument (r, 34), an appli- 
eation for execution by attachment of a 
decree (r. 53) and execution of an order for 
payment of coin or currency notes (r. 56). 
In my view the methcd of execution by 
attachment and sale of a decreegin favour 
of the judgment-debtcr, is one of the 
methods of attachment which fall witnin 
cl. (e) of s.51, Also, it seems to me that 
the attachment and sale of a decree in 
favour of a judgment-debtor falle within 
‘the method of attachment prescribed by 
.cl. (b) of s. 51. Whichever of these clauses 


4) 32.0 W N 790; 109 Ind. Oas. 417; 5 O W N 502; 
A L J 681;480Ld 23; 28 L 
. W 25; 3 Luck 314; 30 Bom, LR 1373; 55 ML J 545; 
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of s. 51 applies to a decree in favour of the 
judgment-debtor, he is clearly liable to be 
proceeded against in execution 
manner prescribed by the Code. The words 
of s, 42 that the Court executing a decree 
sent to it shall have the same powers in 
executing such decree as if it had been 
passed by itself appear to me to mean that 
the Oourt to which the decree has been 
sent for execution is empowered to execute 
itin any of the ways prescribed bys, 51 
that is applicable to that particular kind 
of decree, and, that as by O. XXI, r. 53, 
the method of attaching a partition decree 
is the method -prescribed by sub-r. (4) of 
r. 53, the executing Court is, by reason of 
s. 49, empowered to affect the attachment, 
To take the view contended for by the 
respondent would lead to an absurdity in 
a case where tke only property of the 
judgment-debtor is a decree. In sucha 
case, if the argument of the learned 
Advocate for the respondent is valid, the 
executing Court to which the decree has 
been sent for execution would not be able 
to execute the decree at all although it is 
solely for the purpose of executing it that 
the decree is transmitted toit by the Court 
which passed it. Such a result cannot be 
favoured in construing the Civil P, O. 

In my view the Court bel-w has taken a 
wrong view of tte law and I would, there- 
fore, allow the appeal and set aside the 
order of the Court below and direct that 
the attachment be restored and the exe- 
cution prcceed. The appellant is entitled 
to his costs in this Court and in the Court 
below. 

Rowland, J.—I agree. Section 38 of 
the Code says that the decree may be 
executed either by the Court which passed 
it or by the Court to which it is sent for 
execution; and then we have s 42 which 
gays that the Court executing a decree sent 
to it shall have the same powers in executing 
such decree as if it had been passed by it- 
gelf. It has,-however, been held in numerous 
cases that where the Code confers certain 
powers on the Court which spacifically passes 
the decree it does not necessarily follow 
that those Same powers are exercisable by 
the Court to which the decree has been 
sent, These are generally speaking cases 
in which the powers which are brought 
into playeare not powers being exercised 
‘in executing such decree’ within the 
meaning of 8.42; but I have no doubt that 
the steps contemplated by O. XXI,:r, 53 (4), 
are things to be done in. executing the 


decree and, therefore, in this matter the: 
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powers of the Court to which a decree has 
been sent are co-extensive with the powers 
of the Court which passed the decree even 


r 
L y 


1 wa 
" 


without the addition in the rule of words ` 


specifically permitting the Oourt to which 


a decree has been sent to do a particular . 


thing. There was, therefore, in my view,- 
no irregularity in making the attachment. 
There was ‘no illegality to condone and as. 


my learned brother has said none .of the `- 


decisions cited to us are directly in point. . 
D, Appeal allowed. ` š 
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CALCUTTA HIGH COURT 
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1938 
January 9, 1940 
B. K. MUKHERJEA, J. 
ABUAL KASIM—PLAINTIFP—APPELLANT 


Versus 


Smt, JAMILA KHATUN BIBI wfo -- 
ABUAL KASIM, onz or DBFANDANTS 


AND OTHERS— RESPONDENTS 
Muhammadan Law—Marriage—Marriage 
girl or boy by remoter guardian in presence of nearer 
one—Effect— Ratification or consent by 

guardian, 47 validates auch marriage. 
he rule of Muhammadan Law undoubtedly is 


- 


Ii 


of minor : 


nearer. . 


that when a guardian more remote marries a boy. 


or girl when the nearer one is present the validi- 


ty of the marriage is. dependent upon the latter's a 


ratification and consent. The rule contemplates a 
case where the boy or girl is given in marriage by 
8 person who in order of priority comes immediate- 
ly after the ‘proper guardian at that time. 
consent of the nearer 


In fact, - 
guardian may. 


have the effect of transferring the authority to the-- 


remoter guardian and exactly 
resides ata distance 


the same thing hap- , 


t 


and no communication is possible with him. This`- 


rule cannot apply, to a case, where as between the 
nearer guardian and the one who actually disposes 


of the minor in marriage, there are other relations ` 


who have preferential rights of guardianship, 
A marriage, according to Muhammadan Law is a 
contract pure and simple, and understanding and 


puberty on the part of the contracting parties are 
essential, If a girl has not attained puberty and the: 
no legal - 


person who contracted on her behalf has 
authority to do so, according to Muhammadan Law, 


pd 


t 


one of the essential conditions of a legal marriage is `- 


wanting and the marriage must be regarded as void 


ab initio, A marriage of minor girl contracted on ' 


her behalf by a remoter guardian when the nearer 
guardian is present, is notonly invalid but void. 
Even if it is assumed that the marriage is invalid 


‘and not void, the legal consequences would be that 


it could be terminated bya single declaration on: 


either side, Consummation of marriage does - not 


stand in the way of terminating it when the.mar-, 
' Tiege is-invelid according to Muhammadan Law and 7 


“ 
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the woman would be entitled to dower only when 
the marriage is consummated and not otherwise. 


Mr, Phani Bhusan Chuckerbutty, for the 
Appellant. 


Mr. Amiruddin Ahmed, for the Respon- 
dents., 


Judgment.—This is an appeal on behalf 
of the plaintiff husband and is directed 
against a decree of dismissal in a suit for 
restitution of conjugal rights. The plaintiff's 
case is that he was married to defendant 
No. 1 in due form as prescribed by Muham- 
madan Law on February 14, 1926. He lived 
with her as husband and wife in the house 
of the wife’s mother for a period of 
ten years after marriage. Subsequently he 
set up a house of bis own and when ‘he 
went to bring his wife to his place some 
time in Chaitra, 1342 B. S., he was ob- 
structed in so doing by defendant No. 2 
and also by other defendants who are her 
relaticns. The plaintif thereupon come 
menced his present suit and he prayed 
for restitution of conjugal rights as well 
as for a permanent injunction restraining 
the defendants other than the wife from 
interfering with the wife's discharge of her 
| marital duties. The suit was resisted by 
the wife slone whose defence was that he 
was never married tothe wife and if there 


was any marriage it was repudiated by her 


on attaining puberty. 

The trial Court held on the evidence that 
there was a ceremony of marriage gone 
through between the parties on Febru- 
ary 14, 1926, but defendant No. 1 was a 
minor at that time and she was contracted 
in marriage by her maternal uncle Daulat 
Haji who could not bea proper guardian 
for purposes of marriage according to the 
Muhammadan Law. The Munsif accords 


ingly held that the marriage was void ab. 


initio and dismissed the plaintiff's suit. 
His decision was affirmed by the Additional 
District Judge of Tipperah on appeal. 


Mr. Ohuckerbutty who appears on behalf 
of the plaintiff-appellant has raised two 
points before me in support of the appeal. 
In the first place he has argued that assume 
ing that defendant No.1 was a minor and 
was given in marriage by the maternal 
uncle Daulat Haji who was a remoter 
guardian according to the Muhammadan 
Law, yet.the marriage was validated by 
reason of the fact that Karimuddin, the 
paternal uncle of the girl who was the right- 
iul guardian at that time, was actually 
e present during the ceremony and gave his 
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express consent to it. His second point is 
that in any view, of the case the marriage 
was voidable and not void and ail that the 
wife could do was to repudiate the marriage 
on attaining puberty. Tnis right it is 
urged has now been lost as on the evidence 
in the record the marriage was consume 
mated. 

Now, as regards the first point, the rule 


‘of Muhammadan Law undoubtedly is that 


when a guardian more remote marries a 
boy or girl when the nearer one is present 
the validity of the marriage is dependent 
upon the latter's ratification and consent : 
vide Bailee’s Digest of Muhammadan Law, 
p. 49. The contention however does not 
seem to me to assist tbe plaintiff in the 
present case, There is no convincing evi- 
dence, in my opinion, to show that Karime 
uddin who was the legal guardian expressly 
ratified the marriage. The plaintiff no doubt 
says that Karim was present all along with 
other people at the time of the marriage 
and agreed to it; but he says at the same 
time that the wife was a major and herself 
gave her consent, The last part of the story 
has been disbelisved by both the Oourts 
below and inthe absence of any corrobora- 
tive evidence, I am unable to believe the 
earlier part. Plaintiff's witness No. 2 speaks 
of the presence of Karimuddin at the majlis, 
but he does not say that Karimuddin 
actually gave his consent. All the other wit- 
nesses who were examined for the plaintiff 
speak of the girl being a mojor at the time 
and giving consent herself and none of them 
says that there was any guardian acting on 
her behalf in the marriage ceremonies. 
Karimuddin is admittedly dead and Daulat 
who according to the kabinnama acted as 
the guardian has not been examined by 
either side, It appears further to me that the 
rule of Muhammadan Law laid down above 
contemplates a case where the boy or girl 
is given in marriage by a person who in 
order of priority comes immediately after 
the proper guardian at that time. In fact, 
the consent of the nearer guardian may 
have the effect of transferring the authority 
to the remoter guardian and exactly thé 
same thing happens when the nearer guar- 
dian resides at a distance and no commu- 
nication is possible with him. This rule 
cannot apply, in my opinion, toca case, | 
where as between the nearer guardian and 

the one who actually disposes of the minor 
in marriage, there are other relations who 
have preferential tights of guardianship. 
In the present case, Daulat Haji does not 
come immediately after Karimuddin and 


492 


the mother has certainJy ‘precedence over 
him. I do not believe thatthe mother was 
present at the time of the marriage and 
gave her consent. Under these circum- 
stances, the first point raised by Mr. 
- Chuckerbutty must fail: 

The next point for consideration is as to 


what the legal consequences would be when 


a marriage is contracted on behalf of a 
minor by.a remoter guardian when the 
nearer guardian is present and has not given 
his consent. Mr, Ohuckerbutty argues that 
such marriages are invalid and not void 
and the only consequence would be to 
allow the party an opportunity to repudiate 
the marriage when he or she attains. majo- 
rity. There is undoubtedly such a thing as 


an invalid marriage in Muhammadan Law 


as distinguished from a void marriage. 
Bailee in his book has devoted one chapter to 
the discussion of this topic.’ But the learned 
author has nowhere formulated the test for 
distinguishing an invalid marriage from a 
void marriage nor has he given an exhaus- 
tive list of invalid marriages. The instances 


cited.. by him relate to cases: where no wile - 


nesses are present at the time of the mare 
riage or when the marriage is one with the 
various kinds of moohirim or prohibited 
“women, A marriage, according to Muham- 
madan Lawis a contract pure and simple, 
and understanding and puberty on the part 
of the contracting parties are essential. Ifa 
girl has not attained puberty and the pere 
son who contracted on her behalf has no 
legal authority to do so, according to 
Muhammadan Law, Iam inclined to think 
that one of the essential conditions of a legal 
marriage is wanting and the marriage must 
be regarded as void.ab initio. Mr. Ohucker- 
butty has referred me in support of- his 
argument to two passages in Yusoof Khan’s 
Tagore Lectures on Muhammadan Law of 
Marriage and Divorce, and a decision of 
the Lahore High Court reported in Muham- 
mad Sharif v. Khuda Baksh (1). The first 
passage in the Tagore Lectures upon which 
reliance has been placed reads as follows: 
“And if she (a virgin) has been given in marriage 
by a distant guardian (that is, when a nearer 
ggiardian is present) and she comes to know of the 
marriage, and keeps quiet, then her silence will 


not amount te consent, when the near guardian is 
not absent in a way so that his absence might 


be called “Ghybut Moonkutaie” .... (Vol. II, 
p. 54).” A 
It apþears from the context that the` 


author was discussing here the circum- 
stances under which the silence of a woman 
(not necessarily a minor) might amount to 

(1) A IR 1936 Leh, 683; 164 Ind. Oas, 713; 38P L 
R 278; 9 RL 155, 


- ar 


* ABUAL KASIM V. JAMILA KHATUN BIBI (CAL.) 


“18810 


consent and in his opinion if the nearer 
guardian was present and the girl was given 
away in marriage byaremoter guardian, 
the silence of the girl would not amount to 
consent. If this rule is applied, we have got 
to hold that the silence of the girl, if any, 
in the present case would not amount to 
consent as Karimuddin the near guardian 
was not absent and communication with 
him was not impossible. This passage how- . 
ever nowhere says that when a remoter’ 
guardian contracts a girl in marriage in the 
presence of the nearer one, the marriage is 
invalid and not void. The other passage 

referred to by Mr. Ohuckerbutty occurs at 

p. 57 of the same volume and runs as. 

follows: hi 

“If a minor boy or girl should marry himself or 
herself without the permission of the guardian, 
and then they attain majority, the marriage con- 
tracted by them is not valid unless they ratify the 
game after attaining majority.” 

This passage would seem to suggest that 
express ratification of the parties after they 
had attained majority is essential for the 
purpose of validating the marriage which 
was contracted by the minors themselves 
without the permission of the guardian. 
This cannot certainly assist Mr. Chucker:- 
butty’s client in the present case as it is 
nobody's case that there was express ratifi- 
cation by the girl after she attained majority. 


‘The decision in the Lahore case (Muhammad 


Sharif v. Khuda Baksh) (1) mentioned above 
undoubtedly lends some support to Mr. 
OChuckerbutty’s contention. There however 
the point was not expressly decided but 
rather: conceded by both parties and the 
learned Judge was of opinion that when a 
minor girl was given in marriage by a 
remoter guardian in the presence of a nearer- 
one, itis not void but only invalid in the. 
sense that the girl was at liberty to exercise 
her option of repudiation after attaining 
majority. No reasons. are given in the 
judgment and no authority is cited. I regret 
I cannot accept this as an authority binde 
ing upon me and laying down a proposi- 
tion of law that in a case like this when the 
girl was a minor and was given in marriage 
by a person who was not competent to act 
ag guardian under the Muhammadan Law, 
the marriage is only invalid and not void. 
Even if I assume that the marriage was 
invalid and not void, the legal consequences 
would be that it could be terminated by a 
single declaration on either side. As Bailee 
lays down in his treatise on Muhammadan 
Law: 

“When an invalid marriage has taken place it is 
the duty of the Judge to separate the parties, and 
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if the wife be unenjoyed she has no claim to 
dower, but otherwise she is entitled to whichever 
may be the less of her proper dower, and the dower 
specified .... (vide Digest, p. 156),.” 

This shows clearly that consummation 
of marriage does not stand in the way of 
terminating it when the marriage is invalid 
according to Muhammadan Law and the 
woman would be entitled to dower only 
when the marriage is consummated and not 
otherwise. It is not however necessary for 
me to pursue the matier further as, in my 
Opinion, the marriage here was void and 
not voidable. The result therefore is that I 
affirm the decision of the Oourts below and 
‘dismiss this appeal. There will be no order 
as to costs in this appeal. 


8. Appeal dismissed. 


LAHORE HIGH COURT. 

First Appeal No. 133 of 1939 
November 17,1939 
-i Dın MosAMMAD, J. 

KANSHI RAM— PLAINTIFE— 

APPELLANT 
VETBUS 
HARNAM DAS AND OTHERS— DEFENDANTS 

— RESPONDENTS 

Arbitration—Karta of joint Hindu family, if can 
‘make reference without joining other members— 
Arbitrator not recording any proceedings nor holding 
publics enquiry—Award, if vitiated—Award—Award 
written on behalf of arbttrator—He alone can 
erent it for registration—Parties signing award— 

ect, 

A karta of a joint Hindu family can make a valid 
Yeference to arbitration without joining other mém- 
bers of the family snd the mere fact thatone of 
‘the members alone from among the other members 
‘of the family joined the reference does not invali- 
date it in any manner. 84 Ind. Oas, 726 (6) and 
133 Ind. Oas. 558 (7), not followed. 

(Oase-law relied on. 

No procedure is laid down for the arbitrator in 
Sch. II, Civil P. O., and unless it ig proved that 
the arbitrator refused to examine any evidence 
tendered by the parties, the mere fact that he did 
not record any proceedings or did not hold a public 
` enquiry will not be enough to vitiate the award. 

Where an award is written on behalf of the 
arbitrator it is he alone who can present it for 
registration, The parties are not the executants of 
the document and, therefore, are not be the proper 
persons to present it in any circumstances. The 
mere fact that the parties signed the award will 
not convert the original nature of the document. 

Parties signing the award should not be allowed 
to pick holes in it. 22 Ind. Oas. 412 (8) and 135 
Ind. Oas. 62 (9), relied on. 


e F. A.from the order of the Sub-Judge, 
at Class, Karnal, dated February 28, 
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Messrs. J. N. Aggarwal and S. M. Sikri 
for the Appellant. 


Mr. Achhru Ram, for the Respondents. 


Judgment.—The respondent Harnam 
Das executed a promissory note for 
Rs. 5,609 in favour of the firm Piare Lal- 
Kanshi Ram on December 8, 1934. On 
December 5, 1937 a payment of Ra, 5 
was made by him with the object of 
extending limitation. On April 1, 1933 a 
deed of reference was drawn up between 
Kanshi Ram and Banwari Lal, sons of 
Piare Lal, on the one side and Harnam 
Das on the other by which the dispute 
between the parties was referred for 
arbitration to L. Madan Lal alias Madan 
Gopal. On April 4, 1938 the arbitrator 
made an award which was signed both by 
Kanshi Ram and Harnam Das. On June 3, 
1938 Kanshi Ram made an application under 
Para, 20 of Sch. II, Civil P. O., for filing 


-the award. This was resisted by Harnam 


Das on various grounds. The Subordinate 
Judge remarked that the debt was actually 
due tothe joint Hindu family consisting of 
Kanshi Ram, Banwari Lal and their song 
and grandsons and held the reference to 
‘be void on the ground that only two members 
of the joint family had joined the reference. 
He further observed that the arbitrator had 
made no enquiry and even on that ground 
the award could not be filed. He also 
found that the ‘arbitrator was guilty of 


misconduct inasmuch as he was admittedly 


indebted to a near relation of Kanshi kam, 
He also expressed his unwillingness to give 
effect to the award as acompromise inas- 


‘much asit wasnot registered despite the 


fact that it had cast the burden of the sum 
due on certain immovable property belong- 


ing to Harnam Das. Kanshi Ram has 
appealed. 
Counsel for the appellant contends 


that the award is not open to any legal 
objection whatever and that the Subordi- 
nate Judge has erred in dismissing the 
application, On the question of the validity 
of the reference, he urges that a manager 
of a joint Hindu family is competent to 
make such a reference without joining 
other members of the family, and hat the 
mere fact that Banwari Lal alone from 
among the other members of the family 
joined the reference does not invalidate 
Dwarka Das vy, 
Krishan Kishore (l; a Division Bench of 
this Court observed that family arrange- 


(1) 2 L114; 61 Ind. Cas. 628; A I R 1921 Lah, 34; o 


73 P L R1921, 
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ments or references to arbitration entered 
into in good faith by a manager of a 
joint Hindu family or by a father of such 
a family bound the other members or the 
minor sons in the absence of fraud or 
other good reasons to tke contrary. In 
Guran Ditta v. Pakhar Ram (2) a suit for 
possession of land instituted against two 
adult members of a joint Hindu family 
was referred to arbitration by them, 
After the award had been filed the sons 
of the defendant applied as members of 
the same joint family to be made parties 
to the suit and on being impleaded as 
defendants they filed objections to the 
award, Their objections were overruled and 
a decree was passed in accordance with the 
award against all the defendants, On an 
appeal to this Court, it was held that the 


sons must be deemed to have placed them- 


selves in the same position in which they 
would have been, had they been parties 
to the suit from its commencement, and 
that it was really not necessary. to implead 
the sons as parties as being members of 
a joint Hindu family with the original 
defendants; they were effectively represent- 
ed by the latter and would have ‘been 
bound by the result of the litigation. It was 
further observed-that an award following 
on a reference made by a Hindu father is 
binding on his sons unless it be shown that 
the father’s act in referring the suit to arbi- 
tration was tainted with fraud or collusion. 


In Bishambhar Das v. Kanshi Parshad (3), 


Tek Chand and Johnston, JJ, remarked 
that in a suit for division between the 
two branches of the family. the really 
necessary parties were the heads of each 
branch of the family and 
necessary to implead all the members of 
the two branches, In Nawal Kishore 
Khairatt Lal v. Sardar Singh (4), Abdul 
Rashid, J. held that where a karta of a 
joint Hindu family authorized one of the 
co-parceners, who is also a managing 
member of the joint family firm, to refer 
certain disputes between the parties to 
arbitration, such co-parcener could make 
a valid reference so as to bind the other 
co-parcencers, 


Thee ratio decidendi of these judgments 
was really based on the dictum of their 
Lordships of the Privy Oouncil in Sheo 


(2) 8 L 693; 104 Ind, Ogs. 202; A IR1927 Lah. 
362; 29 PLR 247. 

(3) 13 L 4&3; 141 Ind. Oas, 45; ATR 1932 Lah. 
641; 33 P LR 842; Ind. Rul, (1933) Lah. 54. 

(4) A I R 1935 Lah. 667; 158 Ind. Cas, 1035; 37 P 
L R 572; 8 RL 336. 
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Shankar Ram v. Jaddo Kunwar (5).. It 
was observed there that the appellants‘ who 
sued toredeem a mortgage after foreclosure 
on the plea that they had not been “parties 
to the mortgage sult were properly and 
effectively represented in the suit by the 
managing members of the joint Hindu 
family of which the plaintiffs were also 
members and that merely because’ every 
existing member of the family was not fore 
merly a party to the suit, the execution pro- 
ceedings could not be set aside. Oounsel 
for the contesting respondent on the other 
hand relied on Gainda Mal v. Nihal Chand- 
Chhajju Mal (6) and Diwan Chand v. 
Punjab National Bank Ltd, (7), Tnese 
judgments were considered by Abdul 
Rashid, J., in Nawal Kishore Khatratt Lal 
v. Sardar Singh (4), and were distinguished . 
and explained. With all respect to the 
learned Judges who delivered those judg- 
ments, I am of opinion that if they intended 
to lay down thata karia of a joint Hindu 
family could not make a valid reference to 
arbitration without joining other members 
of the family, their decision comes into con- 
flict with the- principle enunciated in the 
Privy Council judgment as well as the other 
judgments referred to above. I accordingly 
hold that the reference cannot be attacked 
on this score. Ki 

Similarly, the Subordinate Judge has 
erred in holding that as no enquiry was 
made, thé award could not be filed, 
No procedure is laid down for the arbi- 
trator in Sch, If and unlees it is proved 
that the arbitrator refused to examine any 
evidence tendered by the parties, the mere 
fact that he did not record any. proceedings 
or did not hold a public enquiry will not 
be enough to Vitiate the award. The 


-matter of the arbitrator's misconduct does 


not require any serious consideration. Both 
the appellant and the respondent placed 
their confidence in the arbitrator and it 
cannct be believed that the respondent was 
at that time unaware of the fact that the - 
arbitrator was indebted to some extent to , 
a near relation of Kanshi Ram. In fact, 
the respondent is not competent to raise 
these objections inasmuch as he had with 
his eyes open signed the award made by 
the arbitrator. As observed in Wazir Al; 


(5) 36 A 383; 24 Ind. Oas. 504; A IR 1914 P O 
136; 41 LA 216; 18 OW N 968; 16 M L T 179; (1914) 
M W N 593; 1 L W 645; 200 L J 282; 16 Bom; L 


R 810 (PO). | 
6) AT R 1925 Lah. 261; 84 Ind, Oas. 726; 6 L L J 


(7) A IR 1932 Lah. 291;133 Ind, Oas. 553; Ind. Rul. 
(1931) Lah. 798, | NAN 
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v, Mahbub Ali (8) and Gita Ram v. Kesheo 
Ram (9), parties signing the award should 
not be allowed to pick holes in it. ‘he 
objection on the ground of the non-regis- 
tration of the award is obviously futile. 
The award is registered and no question 
of its invalidity therefore arises on that 
score. The Subordinate Judge has by a 
queer sort of reasoning declared the award 
to be invalid for want of registration taking 
it to be a deed of compromise but it is clear 
that it is not a deed of compromise at all. 
The mere fact that the parties signed it 
will not convert the original nature of the 
document, It was written on behalf of the 
arbitrator and it was he alone who could 
have presented it for registration. The 
parties were not the executants of the 
document and could, therefore, not be the 
proper persons to present it in any circum- 
stances, I accordingly accept this appeal, 
set aside the order of the Commencial 
Subordinate Judge and order the award 
to be filed in accordance with law. The 
appellant will get his costs of both the 
Courts from the respondent, Harnam Das, 


B, Appeal allowed. 

(8) 10 P R 1917; 22 Ind, Cas. 412; A IR 1914 Lah, 
238; 134 P L R 1914, "w 
Ta BE LR 754; 135 Ind. Oas, 62; Ind. Rul (1932) - 
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PATNA HIGH COURT 
Appeal from Appellate Decree No. 220 of 
1936 
April 4, 1940 
Hareizs, O. J. AND AGAB WAIA, J. 
GAYA PRASAD SINGH—Dzrenpant— 
APPELLANT 
_ veysus 
JAGADISH CHANDRA DEO DHABAL DEB 
— PLAINTIRFF— RESPONDENT 

Chota Nagpur Tenancy Act (VI of 1908), sa, 22, 
233—“ Misuse’, if continuing wrong—Limitation 

_ under 3s, 233, when starts. 

Where the wrong is one which is capable of 
being corrected and is not corrected, it is wrong 
‘which continues: as for instance where an obstruc- 
tion to a ,water course is caused, the wrong to the 
persons entitled to the use ofthe water continues 

- until the obstruction is removed, whereas in the 
case of a single act of trespass, such as walking 
into another person's house or on his land the 
wrong ceases when the trespasser leaves the pre- 
mises, and the trespass in such a case does not 
constitute a continuing wrong. 

The misuse within the terms of s. 233, Ohota 
Nag. Ten, Act ia a continuing wrong and the 
-misuse continues 80 long as the huts in question 
eremain standing and the suit is within time until 
within two years from the date when the misuse 
wenten, Rajrup Koer v. Abul Hossein (1), applied, 
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A, from a decision of the Judicial 
Commissioner of Singhbhum, dated Septem- 
ber 3, 1935. 


Messrs. P. R. Das, A. K, Roy and S. S. 
Rakshit, for the Appellant, 

Dr. D. N. Mitter and Mr. G.C. Mukharji, 
for the Respondent. 


Agarwala, J.—Tnis appeal arises out 
of a suit by a landlord to eject an 
accupancy raiyat on the ground that the 
tenant has used the land comprised in his 
agricultura holding in a manner not 
authorised by s. 21, Ohota Nag. Ten. Act, 
The manner in which the tenant ig 
found to have offended is by the erection 
of huts on agricultural land. 

The facts were that the land was settled 
with the defendants in 1924. In April 1932 
the plaintif came to know that the dee 
fendants had begun to construct huts in 
two of the plots, namely Nos. 63 and 64. A 
notice to quit was served upon them on 
April 30, of that year, and on July 3, 1923, 
the present suit was instituted. The litiga- 
tion has had a chequered career, having 
been up to this Court once before when it 
was necessary to remit an issue as-to whee 
ther the defendants had constructed any 
huts on the land in 1932 according to the 
averment madein the plaint. 

It has now been found as a fact that the 
huts erected on plots Nos. 63 and 64 were 
constructed before 1930 but that in-1932 the 
defendants commenced the construction of 
other huts which were, however, pulled down 
when objection was raised by the munici» 
pality. The Court below has also found 
that the defendants have erected more huts 
while this litigation was pending. We are 
not concerned with the rights of the parties 
in respect of those huts. 

The question of law which arises in the 
present appeal is whether the suit is barred 
by limitation, On behalf of the defendant 
appellant it is contended that as the finding 
now is that allthe huts with which we are 
concerned in this appeal were erected more 
than two years prior to the institution of 
the suit, the suitis barred by the provie 
sions of s, 283, Chota Nag, Ten. Act, That 
section provides, for suits for the ejecte 
ment of an occupancy raiyat fot using 
his land in a manner not sanctioned by 
s. 22, a period of two years from the date 
of misuse of the land, On behalf of the 
respondent, on the other hand, it is cone 
tended. that the misuse is a continuing 
wrong and that the suit is within time until 
within two years from the date when the 
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‘misuse ceases. By 8. 230, Ohota Nag. Ten. 
Act, the provisions of the Lim, Act of 
190, so far as they are not inconsistent with 
the provisions 
applicable to all sults under the Act. 
Section 3, Lim. Act, provides, that subject 
to the provisions contained in ss, 4 to 29 
every suit instituted after the period of 
limitation prescribed therefor by the first 
schedule shall be dismissed. Section 3 thus 
brings into operation 6. 23 of that Act. 
The provisions of that section are as fol» 
ee case of a continuing breach of contract 
and in the case of a continuing wrong independent 
of contract, a fresh period of limitation begins to 
run at every moment of the time during which the 
breach or the wrong, as the case may be continues”. 

There is little difficulty in holding that 
the misuse on the land complained of in 
the present case constitutes a continuing 
wrong to the landlord plaintiff. Whatever 
difficulty there may be in defining precisely 
the meaning of “continuing wrong” I think 
there can be little doubt that where the 
wrong is one which is capable of being 
corrected and is not corrected, 1t is wrong 
which continues : as for instance where an 
obstruction to a water course is caused the 
wrong to the -persons entitled to the use 


of the water continues until the obstruce’ 


tion is removed, whereas in the case of a 
single act of trespass, such as walking 
into another person’s house or on his land 
the wrong ceases when the trespasser 
leaves the premises, and the trespass in 
such a case does not constitute a con- 
tinuing wrong. The dfficulty in the case 
arises by reason of the language of s. 233, 
Ohota Nag. Ten. Act. It will be observed 
that the two years’ period of limitation 
prescribed is to Tun from “the date of the 
misuse”. It has been contended that the 
language in this section indicates that a 
particular date has to be found and that 
it negatives l 
viewed misuse under that section as of a 
continuing nature. There 1s -a good deal of 
difficulty in reconciling some of the articles 
" of the First Schedule of the Lim. Act with 
the provisions f the 
but so far as the present question is cone 
cerned, a decision of the Privy Council in 
Rajrip Koer v. Abul Hossein (1) is of as- 
sistance, That was a case of an cbstruction 
to a watereway. Under the Lim. Act which 
was then in force, the appropriate Article 
was 31 which is in the same terms as Art. 37 


j 6 O 394; TIA 240; 4 Bar. 199; 7 OLR 529; 
4 Da, Jur. 530; 3 Suther. 816; 4 Bhome L 7 
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of the present Act, 1908, except that the 
period was then two years and is’ now 
three years. The period of limitation there 
presctibed commenced to run from the 
“date of the obstruction”. In the case which 
went to the Privy Council the Calcutta 
High Court had held that “date of the 
obstruction” in Art. 31 of the old Act meant 
the date on which the obstruction became 
effective, The Privy Council overruled that 
conclusion, holding that as the obstruction 
was a continuing wrong there was a fresh 
terminus a quo from every moment that 
the wrong continued. There is no material 
difference in the language of s. 233, Chota 
Nag. Ten. Act, and Art. 31 of ‘the old © 
Lim. Act and Art. 37 of the present Lim. 
Act so far as this point is concerned. We 
must, therefore, hold that the present suit 
was instituted within the period of limita- 
tion prescribed by the Ohota Nag. Ten. Act. 

The next question is with regard to the 
appropriate order to be passed in these. cir- 
cumstances, Section 69, Chota Nag. Ten, 
Act, provides that a decree for the eject- 
ment of an oécupancy raiyat on the ground 
that he has misused the land comprised in 
his holding shall declare the amount of.com- 


pensation reasonably payable to the plaintiff 
for the misuse and also where the misuse 


is, in the opinion of the Court, capable of 
remedy, shall fix a period during which it 
shall be open to the defendant to pay the 
amount of compensation fixed by the Court 
to the plaintiff and to remedy the wrong 
occasioned by the misuse. Dr. Mitter on 
behalf of the respondent does not press 
for the assessment of compensation in this 
C&8e. : 

We fix six months from this date during 
which the defendants must remove the huts 
constructed on the holdings Nos, 63 and 64, 
If within that peridd the huts are not ree 
moved, then the*défendants will be ejected 
in due course of law. The plaintiff is en- 


titled to his costs throughout.. 


Harrles, C.J.—I agree, In this case the 
substantial defence to the claim was that 


the suit was barred by the period of limita» 


tion prescribed in s, 233, Chota Nag. Ten. 
That section is as follows :— 

“Suits for ejectment of an occupany ratyat or 
a non-occupancy raiyat on any of the grounds men- 
tioned in s. 22 or in cls. (b) and (c) ofs. 41 shall. 
be instituted within two years from the date of the 


‘misuse or breach complained of.” 


The misuse in the present case was the 
erection of huts on the holding. It has 
been found as pointed out by Agarwala, J., 
that the huts complained of in this suit 
was erected more than two years previous 
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to the institution of the suit. It is true 
that huts have been erecied since the suit 
was instituted, but the Court is not cone 
cerned with those huts in the present litiga- 
tion as they do not provide a cause of 
action previcus to the institution of this suit, 
Everything turns on the meaning of the 
phrase “date of the misuse or breach com- 
plained of”, Mr. Das contended that the 
date of the misuse or breach was the date 
upon which these huts were erected, and 
they were erected between 1924 and 1930, 
Accerding to Mr, Das, the moment a hut 
is erected there is a misuse or breach which 
occurs once and for all. Dr. Mitter, on 
the other hand, has urged on behalf of the 
plaintiff respondent that the erection and 
maintenance of huts on an occupancy holding 
18 a continuing misuse of that holding or 
& continuing breach of the conditions upon 
which the tenant holds such holding. It 
appears to me that the erection and main- 
tenance of huts intended for the habita- 
‘tion of workmen on -an occupancy holding 
18 a misuse of that holding which con- 
tinues as long as the huts remain stand- 
ing. It is only when the huts are removed 
that it can be said that misuser no longer 
exists. In my judgment the acts complain- 
ed of in this case amount to continuing 
wrongs and the question arises what effect 
that has upon limitation, 

_ 48 Pointed out by Agarwala, J., continue 
ing wrongs are dealt within s, 23, Lim. Act, 
and that seclion governs the articles in 
Schedule Iof the Act. No difficulty would 
arise if the period of limitation in-this case 
was prescribed in the Lim. Act, Mr. Das 
has argued that s. 23, Lim, Act, cannot 
govern or affect the provisions of s. 233, 
Onota Nag. Ten, Act. It has alrealy been 
pointed out that the provisions of the Lim, 
Act; in so far as they are not inconsistent 
with the Ohota Nag.-Ten. Act, are applied 
to that latter Act by-s. 2:0. It is clear 
that any provision of the Lim. Act inconsis- 
tent with the provision of the Chota Nag. 
Ten. Act can have no application. 
example, Suits of the nature of the present 
Suit brought in Bengal or Bihar would be 
governed by Art. 32, Lim. Act, which pro- 
vides a period of two years from the date 
when the misuse or preversion first became 
known to the person injured thereby. 
Olearly that article can have no application 
to tenancies in Ohoia Nagpur because it is 
wholly inconsistent with s. 233, Chota Nag. 
Ten. Act, which prescribes as different 
period of limitation. In my view, however, 
there is nothing in the Chota Nag, Ten, 
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Act inconsistent with s. 23 of the Lim, Act. 
Section 23 defines the period of time in 
which suits can be brought where the wrong 
complained of isa continuing cne, and in 
my judgment s. 23, Lim, Act, is applicable 
to the facts of the present case as the Obate 
Nag. Ten. Act issilent asto when time 
begins to run in the caseof continuing 
wrongs. Once it is held that the misucer 
or the breach complained of in this case is 
in the nature of a continuing wrong, the 
plaintiff, in my judgment could maintein 
the present action as long as the misucar 
continued and within two years after it 
scored, Mr. Das strenuously argued that 
the phrase “the date of the misuse or breach 
complained of” suggested that time began 
to run from the moment misusor had taken 
place or the moment a condition was broken. 
The meaning of such a phrase has beon 
dealt with by their Lordships of the Privy 
Council in the case of Rajrup Koer v. Abul 
Hossein (1). Ia that case their Lordsh'pa 
were considering the period of limitation 
applicable to suite brought for compensa- 
tion for obstruction of waterways. The 
period of limitation then applicable was two 
years from the date of the obstruction. 
Their Lordships held that tims did not run 
from the moment the waterway was 
obstructed, because obstructing a waterway 
was a continuing wrong. The cause of 
action was renewed day after day as long 
as that obstruction causing such inter- 
ference was allowed to continue, I can 
draw no distinciion from the parase “date of 
misuse” and the phrase “date of obstrac- 
tion” where both user and obstruction are 
continuing wrongs, It appears to me that 
this Oourt is bound to hold that the “dato of 
misuse or breach complained of” in s. 233, 
Chota Nag. Ten. Act, does not mean ihe 
actual commencement of the misuser. A 
period of two years can be calculated from 
any day during which the misuser or breacn 
complained of continued. 

For the reasons which I have given, Í 
am satisfied that the suit in this case was 


within time, and I entirely agree with ihe 


order proposed by Agarwala, J., in his judg-o 
ment, 


"D. ; Order accordingly. 
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versus 
EM PEROR-— Opposite Party 


Evidence Act (I of 1872), ss. 27, 26—85. 27 is pro 
tanto repealed. by s. 162, Criminal Procedure Code 


(Act, V of 1898)—“ Custody * in s. 27, meaning of 


. 26, applicability—Criminal Procedure 


Code 
(Act V of 1898), ss. 162, 1 (2)}—S. 162 ag specific 
proviston to contrary—S. 27, Evidence Act (1 of 
1872), is ‘special law’™—Statement made by accused 


to third person in presence of Police whether 


‘atatement to Police, is question of Jact—Penal Code 


(Act XLV of 1860), ss. 40, 41—‘Special law’, mean- 

cannot 
of Legislature—Repeal of 
ent—Privy Council—Obiler 


defeat plain intention 
earlier enactment—Preced 


oung, C. J, Tek Chand, Din Mohammad, 
Monroe and Ram Lall, JJ. ;.Dalip Singh and 
Bhide, JJ., contra,—Section 27, Evi. Act, is pro 


tanto repealed bys. 162, Oriminal P. 


: O., and evi- 
derce of information, 


‘whether it amounts to a 
relates to the fact dis- 
covered in consequence of “such information must 
ng Fe considered admissible in evidence, p. 502, 
col, 1. 

Per Bhide and Din Mohammad, 


custody’ does not necessarily mean custody after 


also includes ‘some form of 
Police surveillance and restriction on the movements 
of the person concerned by the Police’. It is open 

person to prove in every case that 
arises that he was actually in the custody of 8 
Police Officer, although in the Police diaries he was 


not shown to, bave been formally arre 
col, 2; p. 523, col. 1.) y arrested. [p. 515, 


Per Bhide, J.—Section 26, 
been taken to apply to confessi 
person other than a 
1 


Evi. Act has always 
esslons -made to some 
Police Officer. [p. 511, col, 


“Per Young, O. J., Tek Chand and Din Mahommad 

JJ.; Dalip Singh and Bhide, JJ., contra.—Section 162, 

Oriminal P. O., isa “ specific provision tothe con- 

kan within the meaning of s, 1 (2) of the 
ode. 


"Per Tek Chandand Bhide 


J., contra.—Section 27, Evi, Act contains the “law 
on a particular subject?" and is, therefore, a 

special law "as defined in e. 4 (2), Orimipal P, 
O., read with s. 40, I. P. C.- [p, £02, col. 2] 

Per Young, O, J. and Bhide, J.—The question whe- 
ther an accused person is in custody or not js a ques- 
aw. Equally, where an 
statement: to another per- 
olice, whether that state- 
her person or tothe Police 
act, and not of law. If, it 


» JJ.; Din Mohammad, 


accusel person makes a 
son in presence of the E 
ment is made to the ot 
is also a question of f 
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is found on the facts of any case, that a statement 
made to a third person, was in reality intended to 
be made to the Police and was represented “as 
having been made to a third person, merely as & 
colourable’ pretence in order to evade the provisions 
of s. 162, Oriminal P. C., the Court will hold it to 
be excluded by that section. But it would. be, 
going too far to lay down tbat every statement 
made to a person assisting the Police during an 
Investigation should be treated’ as a statement made 
to the Police and as such excluded’ by a. 162, ` 
Criminal. P. O. The question is thus one of fact 
and must, bedecided in view of all the circum- 
stances in which the statement sought to be prove 
was made, [p. 502, col. 2.) ~ 
Per Bhide, J.—The expression “special law " as 
defined in s. 40, I. P. O, cannot be taken to mean 
only enactments which create fresh offences not 
gpa punishable under the I. P. O. {p. 508, col. 


Per Din Mohammad, J.—The term “ special law” 
refers only toa Jaw dealing with those matters 
which had not been dealt with in the I. P.O, i. e. 
Z FN creating offences not contemplated by `the 

ode. g . 

The Legislature may have unconsciously done a 
thing deemed injurious. It may have acted with 
improvidence or without sufficient forethought ; 
but if so, it must be left to correct its own error, 
and the Court has no power to defeat its plain in- 
tention because of the result whichit may or may 
not have contemplated. (p. 501, col. 2.) f 

It is no doubt true that it is one of the canons 
of the interpretation of statutes that repeal by im- 
plication of an earlier enactment is not to be 
favoured, especially when the earlier enactment - 
dealt with a particular subject. But if the later 
statute is so worded that the repeal flows from “it 
as g, necessary consequence, it is the duty of the 
Oourts to give effect to it. [p. 503, col. 2.) 

Per Abdul Rashid, d., in order of reference.— Even 
the obiter dicta of the Frivy Council are entitled 
to the -greatest respect. [p. 499, col. 1.] 


Or. A, and Cr. R. from the order. of 


I an Judge, Sialkot, dated April 20, 
1939. ean 


4 a: 


Order of Reference by | 
Single Bench. 


“Abdul Rashid, J.—The question for 
consideration in this case is whether the 
statement of the accused person during 
the course of the investigation to the 
effect “I have buried the dead body of 
Mehr Din near the canal” is admissible 
in evidence by virtue of s. 27, Evi. Act, 
as the dead body was dug out from a 
place near the canal at his instance, This 
question was fully considered by a Full 


‘Bench’ of this Court consisting of seven 
‘Judges in Sukhan v. Emperor (1). 


Accord- 
ing to tbis ruling the above mentioned 
statement would be admissible in evidence. 
In a case reported in Pakala Narayana 


(1) 10 L 283; 115 Ind. Oas. 6; A IR 1929 Lah 
344; 30 Cr. L J 414; 30P L.R 197;11L LJ 159; 
Ind. Rul. (1929) Lah. 342. 55 
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Swami v. Emperor (2), their Lordships of 
the Privy Council have held that the 
words of s. 162, Criminal P. O., are plainly 
‘wide enough to exclude any confession 
made. toa Police Officer in the course of 
investigation whether a discovery is made 
or not, The attention of their Lordships 
was invited tos, 2/, Evi. Act, and it seems 
to have been contended that certain state- 
‘ments which fall within the purview of 
„8. 162, Oriminal P. O., would becomé admis- 
sible by virtue of s. 27, Evi. Act, 

Their Lordships- were’ however of the 
‘opinion that the words of s.- 162 were 
wide enough to exclude any confession 
made to a Police Officer in the course of 
‘investigation whether it leads to a discovery 
“or not, Section 27, Evi. Act, may there- 
fore be held pro tanto to have been 
repealed by the provisions of s. 182, 
Criminal P. O. The only way in their 
‘Lordships’ opinion to save s. 27, Evi. Act, 
was to hold that s. 27 was a special law with- 
-in the meaning of s. 1 (2), Oriminal P. O., 
and that s. 162 was not a specific provision 
to the contrary. On the point whether 
8. 27 still remained operative in spite of the 
‘provisions of s., 162,” Criminal P. O., by 
virtue of s. 1 (2), Criminal P, O., their 
‘Lordships expressed’ no opinion. After 
“making these observations, it was again 
repeated that whatever be the right view it 
‘was necessary to give s. 162 the full 
‘meaning indicated above. ` 


It has been contended by Mr. Puri 
that in their Lordships’ opinion s. 162 
‘has the effect of repealing s, 27, Evi. Act, 
so far as confessions made to a Police 
-Officer in the course -of investigation are 
concerned, even if such confessions lead 
‘to recovery. The learned Counsel has 
contended that in view of the pronounce» 
ment oftheir Lordships of the Privy Council 
referred :to-above the Full Bench ruling 
_Teported in Sukhan v: Emperor (1), cannot 
be said to lay down the law correctly. The 
observations. of the Judicial Committee were 


` obiter dicta, but- even the obiter dicta: of . 


_ the Privy Oouacil are entitled to the greatest 
respect. The point involvéd in this case 
arises.in a very large number of criminal 
cases and is one of. great importance, I 
` therefore ‘suggest that the learned Ohief 


(2) A I R 1939 P O 47; 180 Ind. Oas, 1; 1939 O L 
R .134; (1939) M W N 185; 40 Or. LJ 364:11 R P 
O 166:1939 O W N 282; 20 P L T 265; 49 L W 349; 
43 0O WN 4:3; (1939) A LJ 293; 4l Bom. L R 
428; 41 P L R 272;69 O L J.273; 5B R 449, 
(1939) IM L J 756; 18 Pat. 234; 68 I A 66; (1939) 
+ Kar. (P O) 123 Sup. (P 0). < = ot 
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Justice may be pleased to constitute a 
Division Bench or a larger Bench for the 
decision of the point involved in thig 
case. 


Order of Reference by 
Division Bench. 


.Din Mohammad and Ram Lall, JJ.— 
This case was referred to a Division 
Bench by order of the Hon'ble Ohief 
Justice on the recommendation of a Single 
Judge. The question involved is one of 
considerable importance and difficulty and 
we consider that it should be dealt with 
by a much larger Bench and the law stated 
more authoritatively than wecando. The 
Single Judge, who referred the case, 
apparently considered that the authority 
of the Full Bench decision reported in 
Sukhan v. Emperor (1), was shaken by a 
decision of their Lordships of the Privy 
in Pakala Narayana 
Swami v. Emperor (2). There are certain 
obiter dicta in the Privy Council case which 
‘support the view that as the result of the 


‘amendment of s. 162, Oriminal P. O., in 


1423, s. 27. Evi, Act, has been virtually 
repealed. If this be so, the legal position 


‘should, in ‘our opinion, be reviewed by a 


much larger Bench and placed beyond 
doubt. This Privy Council decision was 
considered’ in two recent decisions of the 
Madras High Court reported in In re Subbiah 
Tevar (3) and In re Kapa Morranna (4). 
The same Bench decided this point in 
both the Madras cases and held that the 
question whether s. 162, Criminal P. O., 
has repealed s. 27, Evi, Act, so far 
as statements made to a Police Officér 
are concerned has not been decided by 
the Privy Council and they were of the 
opinion that the matter could still be decided 
independently of the views expressed by ` 
their Lordships in the case cited above. 
The Madras Oourt held that the Evi. 
Act’ was a special law which was not dero- 
gated from by the general rule enacted in 
s. 162, Criminal P.O. | 

In the present case, it is contended 
that at the time Hakam, appellant, made 
a statement, which is alleged to have led 
to the discovery of the body of the 
deceased, ths appellant was not in custody 
inasmuch as he was not formally arrested 

(3) 50 L W 318; 184 Ind. Oas. 593; I LR 1939 


Mad, 917; (1939) 2M L J 455; 41 On L J 4): 
(1939) M W N 1030; AIR 1939 Mad. 856;12R M 
469 


(4) 50 L W 423: 188 Ind. Cas, 311; (1939) M W 
N 877; (1939) 2 M Ld 633; A IR 1939 Med. 840; 


13 R M 16; 41 Or. L J 573, 


900 ; 
and therefore, s. 27 did not fapply and 
so could not be used. We are of the 
‘Opinion that it is not necessary that a 
formal order of arrest should be made before 
8. 27, Evi. Act, comes into play and that 
for the purposes of that section any 
restraint in the course of investigation is 
sufficient. The fact that a suspect is sent 
for and kept with tbe Police tillthe inveasti- 
gation is sufficient restraint to bring s. 27 


into operaticn. Astne polat however has. 


“been raised-it will, in our opinion, be as 
well for a larger Bench to consider this 
matter also, namely what kind or class of 
custody is necessary before s. 27 comes 
into operation. 


It has béen argued by Rai Bahadur. 


Mukand Lal Puri that, though s. 27, Evi. 
Act does not, come into play, the alleged 
Btatement of Hakam, appellant, is covered 
by s. 29, Evi. Act, since it was made in 
the immediate presence of the rolice and 
therefore was virtually made to tne Police. 
That may be so ifs.27 was not a kind of 
proviso to s.. %5 and saved certain statements 
in stated circumstances. His contention 
however is that this statement cannot be 
used for any purpose because it was made 
in the course of an investigation and in spite 
of s. 27, Evi. Act, it was rendered inadmis- 
sible by s. 162, Criminal P, O, There 
was doubt at one time -as to whetner state- 
‘ments made by accused persons were 
covered by s. 162, but that doubt has now 
‘been laid at rest. The question however 
still remains whether statements directly 
_leading toa recovery are not cutside the 
scope of this rule. As the decision reported 
in Sukhan v. Emperor (1), was given by 
seven Judges of this Court and as the 
authority of that decision may be called 
“in question we direct that these papers 
be laid before the Hon'ble the Chief 
Justice with a recommendation: that the 
whole case be sent for decision to a much 
larger Bench. 


Rai Bahadur Mukand Lal Puri, Messrs, 
Bishan Narain und M. L. Chawala, for the 
e Appellant. 


Mr. M. Sleem, Advocate-General, for the 
Orown. — 


OPINION 


Young, C. J.—One criminal appeal and 


two revisions have been referred to this Full 
Bench in order that the effect of the obser- 
vations of their Lordships of the Privy 
“Council in Pakala Narayana Swami v. 


Emperor (2), should be determined. Their. 


“HARAM KHUDA yaRiv. EMPEROR (LAH.) 


18810 


Lordships decided that the words “by any 
person” in s. 162, Criminal P. O., included 
an accused person. This decision overruled 
the view held by the majority of the Indian 
High Courts on this point, Their Lordships 
observed further as follows: fe 

“The words of s. 162 are in their Lordships’ view 
plainly wide enough to exclude any confession 
made to a Police Officerin course of investigation 
whether a discovery is made or not. They may, 
therefore, pro tanto repeal the provisions of the 
gection which would otherwiseapply. lf they donot, 
presumably it would be on the ground that s. 27, Evi. 
Act, isa “special law” within the meaning of 8. l 
(2), Oriminal P. O,, and that s. 162 is not a specific 
provision to the contrary.” 

In the three cases referred to us the proe 
blem is what effect 6.162, Criminal P. O., 
in view of the above observations of their 
Lordships, has upon 6, 27, Evi. Act. We 
have heard lengthy arguments by Mr. 
Mukand Lal Puri on behalf of Haku appel- 
lant and by the learned Advocate-General on 
behalf of the Crown. These arguments have 
touched upon a great many topics in one way 
or another connected with the question 
before us, but it appears to me that tne only 
point for decision is: “Have the provisions 
of s. 27, Evi. Act, pro tanto been repealed 
by s. 102, Oriminal P.-C,” 

Their Lordships have made it perfectly 
tlear that the words of s. 162 are wide enough, 
to exclude any confession made to a Police 
Officer whether a discovery 1s made or not, 
unless s. 27, Evi. Act, is a special law within 
the meaning of s. 1 (2), Criminal F. O. 
and even in thai event s. 24 would be pro 
tanto repealed if s 102 is a ‘specitic 
provision to the contrary.” Section 162, 
Oriminal P. O. reads as follows: o 

“(1) No statement made by any person to a Police 
Officer in the course ofan investigation under this 
Ohapter shall, if reduced into writing, be signed by 
the person making it; nor shall any such state- 
ment or any record thereof, whether in a Police diary 
or otherwise, or any part ofsuch statement or record, 
be used for any purpose (save as hereinafter provid- 
ed) at any inquiry or trial in respect of any Offence 
under investigation at the time when such statement 
was made: 

Provided that, when any witness is called for the 
prosecution in such inquiry or trial whose statement 
has been reduced into writing as aforesaid, the 
Court shallon the request ot the accused refer to 
such writing and direct that the accused be furnishe 
ed witha copy thereof,in order that any part of 
such statement, if duly proved, may be used -to 
contradict such witness in the manner, provided by 
8 145, Evi. Act, 1872. 


ka a 
(2) Nothing in this section shall be deemed to 
apply to any statement falling within the provi- 
sions of s. 32, cl. (1), Evi. Act, 1842." i 


Section 27, Evi. Act enacts as follows; 


“Provided that, when any fact is deposed to as 
discovered in consequence of information received 
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from a person accused of any offence, in the cus- 
tody of a Police Officer, so much of such infor- 
mation, whether it amounts to a confession or not. 
as relates distinctly to the fact thereby discovered, 
may be proved.” 


Section 1 (2), Criminal P. C., is as follows: 

“s... in the absence of any specific provision to 
the contrary, nothing herein contained shall affect’ 
any special or local law now in force .. .....” 


A “special law” is defined in s, 41, 
I. P. O,, as alaw applicable toa particular 
subject. This definition is adopted for the 
purposes of the Oiminal P., 0, by virtue of 
s. 4 (2) of that Code, The history of s. 162, 
Oriminal P. O., and s. 2’, Evi. Act, is as 
follows: . In 1861 the Criminal P. C., cone 
tained sections covering some of the present 
provisions of s. 162, Criminal P. O., and 
it also contained ss, 148, 149 and 150 which 
dealt with statements to a Police Officer 
such as are now covered by ss. 25 to 27, 
Kivi, Act. From these provisions of the 
Oode of 1861, it is clear that confessions to 
a Police Officer were not then barred if 
they led toa discovery. The question now 
before us could not have arisen under this 
Code. In this Oode of 1872, the provisions 
of ss. 148, 149 and 150, originally in the 
1861 Act, which dealt with statements to 
a Police Officer, were removed from the 
Oode and included in the Evi, Act. There 
was no conflict in this Code between the 
provisions equivalent tothe present s. 162 
and s. 27, Evi. Act, because in this Code 
oral proof of statements made to a Police 
Officer was admissible; only statements 
or confessions reduced to writing were 


barred. Inthe Code of 1882, s. 162 reads 


as follows: 


“No statement, other than a dying declaration, 
made by any person to a Police Officer in the course 
of an investigation under this Chapter shall, if 
reduced to writing be signed by the person mak- 


ing it, or shall be used as evidence against the 
accused.” 


By this provision it is to be noted that 
8, 32, Evi. Act, that is the section relating 
to dying declarations, was specifically ex- 
empted, and as the wording of the section 
might have made it doubtful whether s. 27, 
Evi. Act, was affected or not the section 
included the proviso: 


“Nothing in this section shall be deemed to affect 
the provisions of s. 27, Evi. Act, ('872)." 


In the Code of 1898, s. 162 dealt only 
with statements made to a Police Officer if 
reduced to writings The section barred 
such a written statement being used as 
evidence. Again in this Code, s. 2/, Evi. 
Act, in so far as it dealt with oral statee 
ments, was not originally affected. It was 
unnecessary in the Code of 1898 therefore 
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to enact any saving clause as regards s. 27, 
In 1923 an amendment was made to s. 162, 
as is seen from the present s. 162 referred 
to in full above. Statements whether oral 
or in writing made by any person to 8 
Police Officer in the course of an investiga- 
tion were stated not to be available for any 
Purpose (save as was thereinafter provided 
for in the section itself) in any enquiry 
or trial in respect of any offence under 
investigation at the time when such 
statement was made. It is clear therefore 
that, by the amendment, s. 27, Evi, Act, 
was affected, and there was in this Act 
no clause saving s. 27, Evi. Act, from 
the effect of s. 162. Further, s. 32, Evi. 
Act was expressly mentioned and s. 162 
was made inapplicable to the section of the 
Evi. Act. In addition, s8. 145, Evi. Act, was 


_ exempted in so far ass.162 permitted the 
-accuged to refer to the previous statement 


of a prosecution witness which had been 
reduced into writing for the purpose of 
contradicting such a witness. Eaa 

The history tberefore of s. 162, Criminal 
P. C, and s. 27, Evi, Act, establishes that 
the Legislature in 1923 apparently delibere 
ately omitted to save s. 27 from the 
obvious effect of s. 162, It can hardly be 
contended, in view of the history of the 
Oriminal P. O., that the Legislature did 
not know that s. 162, Oriminal P. C., and 
s, 27, Evi. Act, were not in direct conflict. 
It was argued by the learned Advocates 
General however that the Legislature might 
not have realized the effect of s. 162 upon 
evidence which previously was admissible 
with regard to confessions which led to 
discoveries, or that by negligence the 
Legislature may have omitted a reference to 
s. 27, Evi. Act. The answer to these 
arguments however is contained in the 
Observations of Lord O'Hagan in Garnett 
v. Bradley (5). He says (at p. 961): 

“But even if the view of the eminent Judges of 
appeal should. be correct as to the consequential 
repeal of the statutes to which they refer I do not 
conceive that the respondent ought therefore to 
succeed, The Legislature may have unconsciously 
done a thing deemed injurious. It may have acted 
with improvidence or without sufficient forethought; 
but if so, it must be left to correct its own error, 
and we have no power to defeat its plain intention 
because of the result which it may or may not have 
contemplated ;” 
and further (also at p. 961*) his “ordship 
remarked: 

“Ag was observed by Grove, J., in Parsons v, 


(5) (1878) 3 A O 944, (061); 48 L J Ex. 186; 39 LT 
261; 26 W R 698. 
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Tinling (6) a very few words would have secured 
the continuing action of the earlier statutes; but they 
were not inserted, and their non-insertion derives 


double significanca from the careful reference to 
the County Courts.” 


` Equally, for the purpose of this discus- 
sion, a very few words would have secured 
the continuing action of the previous Codes, 
but they were . not inserted, and their 
non-insertion derives double significance 
from the careful reference to ss. 32 and 
145, Evi. Act, in the amendment of s, 162 
in 1923. Arguments have been addressed 
tous by the Jearned Advocate-General on 
the problem of when a subsequent statute 
repeals a previous.one, but, in my opinion, 
these arguments have no force when the 
wordings of the subsequent statute itself 
are clear beyond any ambiguity. It is 
unnecessary to consider whether s. 27, 
Evi. Act, is a “special law” within the 
meaning of s, 1 (2), Oriminal P. O,, a 
point not free from difficulty—as, in my 
opinion, s. 162 is a “specific provision to 
the contrary” within the meaning of s. 1 
(2) of the Code. The word ‘specific’ is 
defined in Murray’s Oxford Dictionary as 
“precise or exact in respect of fulfilment, 
conditions or terms; definite, explicit,’ 
There could hardly be anything more 
definite or explicit than the terms of s. 162, 
Criminal P. C. The words 
“no statement made by any person to a Police 
Officer.................m0r shall any such statement or 
any record thereof, whether in a Police diary or 
otherwise or any part of such statement or record, 
ae ar for any purpose (save as hereinafter pro- 
vided),”’ 

aré, in my opinion, ‘specific’, that is, defi- 
nite’ and explicit. In addition when, as I 
have pointed out above, there are two 
exceptions included in the section affecting 
the Evi. Act and no mention of s. 27 ig 
made, the matter is put beyond doubt, 

` In my opinion therefore s. 27, Evi. Act, 
is pro tanto repealed by s. 162, Oriminal 
P; O., and evidence of information, whether 
it amounts to a confession or not, which 
relates to the fact discovered in consequence 
of such information must not now be con- 
sidered admissible in evidence, It will be 
for the Legislature to consider the effect 
of this decision and to amend s. 162, if 
that is thought to be advisable. Having 
come tp this conclusion the other points 
raised in this Court do not arise. They are: 
(1) When is an accused person said to be 
in custody? (2) If an accused person is 
not in Police custody but makes a statement 
to another person in presence of the Police 


(6) (1877) 2-0 PD-119; 46 LJ O P 230; 35 LT 851; 
25 W R 255. l 
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is that statement admissible under s. 27, 
Evi. Act? and (3) If an accused is not in 
custody but makes a statement to a Police 
Officer which leads to a discovery of a fact, 
is that admissible under s. 27? But I may 
say that in "my opinion the question 
whether an accused person is in custody 
or not is a question of fact and not of 
law. Equally, where an accused person 
makes a statement to another person in 
presence of the Police, whether that státe» 
ment is made to the other person or to 
the Police is also a question of fact, and not 
of law. The cases will be returned to the 
Single Judges originally seised of them for 
decision according to law in the light of this | 
opinion. 

Tek Chand, J.—I agree in the conclusion. 
reached by the learned Ohief Justice on the 
main question involved in these cases. - I 
consider thats. 27, Evi. Act, is a ‘‘special: 
law” but, I think, that s. 162, Oriminal 
P. C., as amended in 1923, contains a Very. 
clear and “specific” provision to the contrary, 
and, therefore, as laid down ins, i (2) of 
the Oode, it pro tanto repeals s. 27. While 
I am unable to accept the contention of 
the learned Advocate-General that the whole. 
of the Evi. Act isa “special law” as defined 
in s. 4 (2), Oriminal P. O., read with s. 41, 
L P. O, I have no doubt that 6. 27 con- 
tains the “law on a particular subject” and 
is, therefore, a “special law” as so defined: 
The particular subject is the admissibility 
of information, received from a person 
accused of any offence in the custody of a 
Police Officer, whether it amounts to a cone 
fession or not, when a fact is deposed to as 
having been discovered in consequence of 
such information, ar 

The learned Counsel for the appellant: 
argued that s, 27 is a “general law” inas- 
much as it “applies to the whole commu- 
nity, being unlimited both inits area and 
as regards the individuals ia its effect,” and 
he referred to thə definition of “general” 
and “special” laws as given in Salmond’s 
Jurisprudence (th Edn), p. 111, Oraie'g 
Statute Law and other text books. The 
quotation above mentioned is from the 
judgment-of Lord Justice Bowen ia R. v. 
London County Council (7) at p. 462, where 
“general” law is distinguished from “local” 
or “personal” law. Salmond divides the 
whole body oflaw—the entire corpus juris 
—into two parts: (1) “General,” consisting 
of the ordinary law of the land, and (2) 


_ (7) (1893) 2 Q B454, (462); 63 L J QB 4; 4 R531: 
69 L T 580; 42 W R1; 58 J P 2L i 
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“special,” which, according to his division, 
includes International Law, Martial Law, 
Foreign Law, Conventional Law, ete. It 
is obvious that in the Oriminal P. O., the 
expression “special law” is not used in 
contradistinction to “general law” in this 
sense, Here, it has been given a specific 
meaning, namely that a “special” law is one 
which deals with a particular subject. 

Before 1372, when the Evi. Act was 
enacted, the law relating to this particular 
subject was contained in ss, 147 to 150, 
Oriminal P, C., XXV of 1861, In that year 
the Code of 1861 was repealed by Act X 
of 1872. The provisions as to the admissi- 
bility of confessional statements made by 
an accused person were taken out of the 
Qode and were incorporated in the Evi. 
Act I of 1872, as es. 25 to 27. There was 
nothing in this Code, or the Codes by which 
it was replaced in 1882 and 1898, which 
in any way came in conflict wilh these 
sections and, therefore, the question now 
before us did not arise. In 1923, however, 
s. 162 of the Code was materially altered. 
The amended section laid down in em- 
phatic terms that h 

“hno statement made by any person to a Police 
Officer shall, if reduced to writing, be signed by 
the person making it; nor shall any such statement 
orany record thereof, whether in a Police diary or 
otherwise, or any part of such statement or record, 
be used for any purpose (save as hereinafter pro- 
vided) at any enquiry or trial in respect of any 


offence under investigation at the time when such 
statement was made,” 


Then follow certain provisos which ex- 
Glude from the operation of s. 162 certain 
other provisions of tue Evi. Act, buts. 27 
is not one of them, Tais section, as worded, 
is Very ‘comprerensive, and soon after its 
enactment the question arose as to whether 
it had repealed pro tanto s.°7. Evi. Act, 
Most of the High Courts answered this 
question in the negative, holding that, 
though the words “any person” were very 
wide, they could not have been intended by 
the Legislature to include "an accused 
person”, for otherwise s, 162 ‘would virtu- 
ally repeal” s. 27, Evi. Act—a result which 
it was thought “could not have been 
intended by the Legislature.” It was, there- 
fore, ruled that the section applied only 
.to statements of “persons examined as 
witnesses by the Police in the course of 
investigation and not to the statements of 
an accused person” Raunun v. Emperor (8), 
Jagwa Dhanuk v. Emperor (9), Azimaddy 


(8) 7 L 84; 94 Ind, Oas. 901; A I R1926 Lah. 88; 
27 Or. LJ 709; 27 PL R 583. 
“ (9) 5 Pat. 63; 93 Ind. Oas. 884; AIR 1928 Pat. 
232; 27 Or. LJ 484 TP LT 396, 
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v. Emperor (10) and Empror v. Nga Tha 
Dim (11). On this interpretation, it was 
held that the two sections stood together. 
This view, however, can no longer be 
sustained after the recent pronouncement 
of the Judicial Oommittee of the Privy 
Council in Pakala Narayana Swami v. 
Emperor (2). In that case, their Lordships 
held that in s 162 the words themselves 
declare "the intention of the Legislature” 
and that there was no reason why the 
plain words used in the section be not given 
their ordinary meaning. They therefore 
held that “any such statement’ made to a 
Police Officer in the course of investigation, 
as used in s, 162, included the statement 
by “a person ultimately accused.” 

Their Lordships did not express any final 
opinion on the question as to whether this 
section also affected s. 27, Evi. Act as this 
question did not arise in the case before 
them. But it seems to me that in accordance 
with the rule of ioterpretation laid down 
by their Lordships there is no reason why 
the words “no such statement or any record 
thereof shall be used for any purpose what- 
ever (save as hereinafter provided)” be 
not given their ordinary meaning, and 
why anexception should be engrafted on 
the section in regard to confessional states 
ments of the type described in s. 27, 
Evi. Act, when the Legislature has not 
said so. In view of the very comprehensive 
phraseology of s. 162, there is a clear and 
marked contrariety between the two enacte 
ments, aud this section being the latest 
expression of the will of the Legislature 
must prevail. Leges posteriores priores 
contraries abrogant. (Later laws abrogate 
the prior contrary cnes). It is conceded 
that this isthe general rule, butit is pointed 
out that the case falls within the well- 


recognized exception to the rule that 
gencralia specialibus non derogant, (a 
‘“Jater general law cannot be taken by 


implication to repeal an earlier special law.’ ) 
It is no doubt true that it is one of the 
canons of the interpretatiqu of statutes 
that repeal by implication of an earlier 
enactment is n tto be favoured, especially 
when the earlier enactment dealt with a 
particular subject. But if the later statute 
is so worded that the repeal flows from it 
ag a necessary consequence, lt 18 the du'y 
of the Courts to give effect to it. A well 
known instance of the repeal by implication 


(10) 54 O 237; 99 Ind. Cas, 227; AI R 1927 Cal, 
17; 28 Or.L J 99; 44 OL J 253. , 

11) 4 R 72; 96 Ind, Oas. 145; A IR 1926 Rang. 
116; 27 Or, L J 881 (FB). d 
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of an earlier “special law” by a later 
“general law” will be found in The Dart 
(12). As observed by Oraies in bis Statute 
Law (Edn. 3, p. 307) : 


“Where the terms of a later enactment taken in 


` their primary meaning are wide enough to abrogate 


a prior enactment, they will be read as repealing it, 
unless it is fairly open to hold on the words of the 
later Act, that an intention is manifested to cut down 
ar restrict the primary meaning.’ 


. In this case, no such intention can be 
gathered from the phraseology of s. 162. 
Indeed, the fact that the Legislature has 
expressly excluded certain other sections of 
the Evi, Act from the bar created by s. 162, 
but has omitted to so exclude s. 27 indicates 
that the Legislature had no such intention. 
Tam unable to accept the contention that 
this is a case, to which the general rule 
that a later law abrogates an earlier con- 
trary law does not apply. 

Iam not unmindful of the fact that the 
contrary has been held by the Allahabad 
High Court in Emperor v. Faujdar (13), 
and more recently by the High Courts of 
Madras and Patna in In re Subbiah Tevar 
(3), In re Kapa Morranna (4) and Emperor 
v. Mayadhar Pothal (14). But with the 
greatest respect, I venture to think that this 
conclusion is not justified by the plain and 
alleembracing wording of s.162, Nor am 
I impressed by the argumentum ab incon- 
venienti that this interpretation will exclude 
an important piece of evidence which has 
been consistently admitted in criminal 
trials in this country for a very long time 
and that this would lead to serious conse- 

uences, But as observed by their Lorde 
ships in Pakala Narayana Swami v. 


` Emperor (2) (at p. 248*), if the words of the 


_ question referred to the 


Statute are clear, it is 

' “inadmissible to consider the advantages of apply- 
ing the plain meaning whether in the interests of the 
prosecution or the accused.” 


The function of tte Court is to interpret 
the law and not to make it (jus dicere at 
non jus dare). If the application as it 
stands leads to inconvenience the remedy 
lies with the Legislature. My answer to the 
“Full Bench is that 
8.162 contains a very clear and “specific 
provision to the contrary” and therefore 
s. 27, Evi, Act, must be held to have been 
pro tanio repealed. 


(12) 41898) LR P33; 621,35 Adm, 32:1 R572; 69 
L T 251; 41 W R153; 7 Asp. MO 253, 

(13) 55 A 463; 144 Ind, Oas. 1021; A IR 1933 All, 
440; (1833) Or, Cas. 746; 34 Cr LJ 878; (1933) A L 
J 1518; L R14 A153 Cr; BR A 43 


(14) 18 Pat, 450;.181 Ind. Oas. 1001; AIR 1939 


Pat. 577; 40 Or. L J 625; 20 PLT 420. 
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Dalip Singh, J.—Their Lordships of the 
Privy Council in the ruling reported in 
Pakala . Narayana Swami v. Emperor (2), 
laid down that the provisions of s. 162, 
Criminal P, O., applied to statements by 
accused persons as well as to statements 
made to the Police by persons other than 
accused persons. This decision raises a 
question how far s. 27, Evi. Act, is affected 
by the terms of s., 162, Griminal P. OU. 
Upon this point their Lordships held as 
follows : 

“The words of s. 162 are in their Lordships’ view, 
plainly wide enough to exclude any confession made 
to a Police Officer in course of investigation whether 
a discovery is made or not, They may therefore 
pro tanto repeal the provisions of the section which 
would otherwise apply. Ifthey do not, presumably, 
it would be on the ground that s 27, Evi. Act, 
is a ‘special law’ within the meaning of s.1 (2), 
Oriminal P. O.. and that s. 162 is not a specific 
provigion to the contrary. Their Lordships express 
no opinion on this topic for whatever be the right 
view it is necessary to give to s. 162 the full mean- 
ing indicated.” 

Their Lorpships therefore left the quese 
tion open and pointed out that the only 
way by which s. 27, Evi, Act, could be. 
saved was on the ground that it was a 


“special law” within the meaning of s. 1 (2), 


Criminal P. O.. and further if it could be 
held that s. 162, Criminal P. O., was nota 
specific provision to the contrary. Now 
before dealing with this point it is neces- 
sary to clear another matter which also 
arises by reason of a sentence in their 
Lordships’ judgment. That sentence runs 
as follows : l 

“Section 27 seems to be intended to be a proviso 


to s. 26 which includes any statement made by a 
person whilst in custody of the Police and appears 


‘to apply to such statements to whomsoever made, 6. ga . 


to a fellow prisoner, a doctor or a visitor. 
statements are not covered by s. 162,” 


Such 

If by this sentence their Lordships meant 
to lay down definitely thats. 27 was only a 
proviso to s. 26 and was not also a proviso 
to s. 25, Evi. Act, then the further point 
raised by their Lordships themselves, 
namely, thats. 27, Evi, Act, might be held 
to bea “special law” within the meaning 
ofs, 1 (2), Oriminal P.O., and therefore not 
pro tanto repealed by s. 162 would not 
arise and then there would be no conflict 
between the two sections, Section 27 would 
then apply to statements leading to dis» 
coveries which were made to persons other 
than Police Officers and as s. 162, Criminal 
P.O., only deals with statements made 
to Police Officers there would be no ques» 
tion of s. 162 not overriding the provions 
of s. 27. Itherefore think that their Lord- 
ships did not mean to lay down that s. 27 
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was only a proviso tos, 26. Ever since the 
decision in Queen-Empress v. Babu Lal (15), 
where Mahmocd, J. dissented from the 
judgment of the majority and held that 
s. 27 was only a proviso to s. 26 all the 
Courts in India without exception bave fol- 
lowed the majority decision, so far as I 
am aware. If their Lordships had meant 
tO overrule all these decisions they would 
have used more specific language and 
would have stated, it seems to me, their 
considered decision that these rulings were 
incorrect and the decision of Mahmood, J. 
in QueensEmpress v. Babu Lal (10) was 
correct, 

I, therefore, proceed to consider the 
question astothe overriding of s. 27 by 
s. 162 as if the law was that s. 27 was a 
proviso beth to s. 25 and to s., 26, Evi. 
Act. The first question that now arises is 
whether s. 27, Evi. Act, can be held to 
be a “special law.” “Special law” is 
defined in s. 41, I. P. O., as a law applies 
cable to a particular subject. This defini- 
tion is to apply tothe Criminal P.O, It 
seems to me that particular subject cannot 
be defined in any general words. It is 
always a question whether an Act or a par- 
ticular section of the Actis a “special law” 
“dealing with a particular subject or not 
by comparison with the law with which 
there is an apparent conflict, It may be 
that a particular Act may be considered to 
be. general with reference to another Act 
and be considered to be a “special law” 
with reference to some other Act. 
other words, the question whether a parti- 
cular Act or a particular section is or is 
not a “special law” is entirely a relative 
matter and could only be conaidered in 
Comparison with the particular Act or 
section with which it has any apparent 
conflict, Viewed from this point the Evi. 
Act may by taken to be a- “special law” 
dealing with evidence. On.the other hand, 
there are provisions in the Oriminal P. O. 
which deal with evidence in Criminal trials 
and such provisions would, it seems to me, 
natually be ‘special laws’ as compared with 
the Evi. Act in general which deals with 
evidence in all classes of suits whether 
civil or criminal. Again; there may be 
particular sections in the Evi. Act which 
are special provisions with reference to 
Criminal trials and those laws might be 
“special laws” dealing with criminal trials 
and therefore votwithstanding provisions in 
the Criminal P.O. -might- be “special laws” 


_cn the subject of evidence in certain erimi- 


(15; 6 A-509;A W N 1884, 229 (E B). 


in evidence 


Thus, in’ 
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nal trials. It is for this reason that their 
Lordships pointed out that the question 
was not whether the Evi, Act was a “special 
law” but wbether s. 27 of that Act was 
a “special law.” Now s. £7, Evi. Act, 
deals with statements made by persons in 
Police custody to other persons, whether 
Police Officers or not, whicn lead to dis» 
coveries, It is provided that such statements 
which lead to discoveries are admissible 
though statements made by 
persons in Police custody are not admissi- 
ble in evidence egainst them, Section 162 
deals with statements made by persons 
whether in Police custedy or not which are 
made to Police Officers, and these states 
ments are all excluded except fcr certain 
savings made in the section itself. The 
section definitely states that all statements 
made to Police Officers shall be excluded 
except as pruvided in that section, 

The question, therefore, now arises which, 
in the circumstances, is to be considere 
ed the “special law.” On tbe one hand, 
s.2/ may be said to be a “special law” 
providing that statements made to Police 
Officers which lead to discoveries are 10 
be admitted notwithstanding the general 
provisions that statements to Police Officers 
are to be excluded from evidence. On 
the other hand, it is possible to hold that 
8. 27 is the general rule providing that 
statements made by persons in custody to 
anyone whatsoever which lead to dise 
coveries are admissible in evidence whereag 
s. 162. is aspecial provision which lays 
down that statements made to Police Officers 
whether they lead to discoveries cr not are 
inadmissible in evidence. It is clear that 
the subject-matter of the two sections is 
not entirely one and the same and, there- 
fore, I do not think it is possible to hold 
that s. 162 is a specific provision to the 
contrary. Ihé question must turn on the’ 
decision as to whether s. 27 is to be ree 
garded as the “special law” dealing with 
statements leading to discoveries or whe- 
ther s. 162 is to be regarded as the “special 
law’ excluding statements made to 
Police Officers. 1 find considerable difficulty 
in arriving at either conclusion and in a 
case where the reasons are so evenly balanc- 
ed as they appear to me to be to hold either 
one way or the other, It would” seem to 
me that the correct way of looking at the 
matter would be to hold that in the absence 
of direct repeal the statute could not be 
held to have been indirectly or by implicae 
tion repealed in a subsequent statute not 
dealing specifically with the subject-matter 
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of the previous statute. On the whole, 
therefore, [ would be inclined to hold that 
8. 162, Criminal P.O. does not override the 
provisions of s.-27, Evi. Act, and that that 


section is unaffected by s. 162, Iam forti» 


fied in this conclusion by the fact that after 
the decision by their Lordships of the Privy 
Council the High Courts of Madras and 
Patna have still adhered to the view that 
B. 27, Evi. Act, is unaffected by the proe 
visions of s. 162, Criminal P, C. 


Bhide, J—The main point arising for 
decision in this reference is, whether the 
provisions of s, 162, Criminal P. O., (1898), 
(as amended in 1923) repeal by implica- 
tion, either wholly or in part, those of 
8. 27, Evi. Act. 


The reference has been rendered neces- 
sary owing to a recent pronouncement by 
their Lordships of the Privy Council on 
the proper construction of s, 162, Criminal 
P.O., in Pakala Narayana. Swami v. Em- 
peror (2). It has been held by théir Lorde 
Ships in that case that the section covers 
statements to the Pclice during the course 
of investigation not only by witnesses but 
“also by persons who are accused of the 
offence to which the investigation relates: 
This interpretation is contrary to and over- 
rules the view taken by most of the High 
Courts in India (including this Court), viz., 
that sæ 162 has reference merely to states 
ments made by witnesses and not to those 
made by accused persons: see Jagwa Dhanuk 
v. Emperor (9), Emperor v. Nga Tha Din 
(11), Aztmaddy v. Emperor (10), Emperor v. 
Faujdar (13) and Raunun v. Emperor (8). 
One of the -arguments which had influnced 
these High Courts in taking the latter view 
was that, if s. 162, Oriminal P. O., were 
taken to apply to statements to the Police 
made by accused persons during the course 
of an investigation, s, 27, Evi, Act, would, 
according to their view, have been virtually 
repealed, and it was, therefore, felt that 


this could ‘not have been the intention of. 
Their Lordships of ‘the- 


the Legislature. 
ivy Council, in taking the contrary view, 
have emphasized the principle that when 
“the language of a statute is plain, Courts 
should not be influenced by speculations as to 
the intention of the Legisiature. The Madras 
High Court was, perhaps, the only High 
Court in India which had definitely held in 
a Full Bench decision before the recent 
pronouncement cf their Lordships that 
s. 162, Criminal P. C., applied to statements 
made by accused persons as well as to those 
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In re Syamo Mahapatro 
High Court has also 


by witnesses: see 
(16), The Madras 


considered the question whether this inter- ` 


pretation involves any repeal by implica- 
tion of the provisions of s, 27, Evi, Act, and 
had expressed the opinion that 8, 27 was 
not repealed by implication as it was a 


‘special law’ and was therefore not affected’ 


owing to the principle embodied in the 
maxim generalia specialibus non -derogant, 
i. e., general provisions do not derogate 
from those of a special character, Their 
Lordships of the Privy Council have.approved. 
of the interpretation placed by the Madras 
High Court on s. 162, Criminal P. O.. in the 
Full Bench decision referred to above, but 
have expressed no definite Opinion on the 


question whether this interpretation would 


involve repeal of the provisions of s. 27, 


Evi. Act. They have however briefly noticed - 


certain aspects of the question and have 
pcinted out that, in certain circumstances 
at any rate, the two sections can stand 
together. 
of any total repeal of 8. 27 involved. The 


only question that arises is that of a pro ` 


tanto repal of s. 27 in so far as the provi- 


sins of that section come into conflict’ 


with those of s. 162, Criminal P. C., owing 
to the interpretation now placed on the 
section by their Lordships of the Privy 
Oouncil. The concluding 


Lordships on tnis question are as follows: 

“Whether to give s.-162 the plain meaning of the 
words is to leave the statement stili inadmissible 
even though a discovery of fact is made such as is 
contemplated by s. 27, it does not seem necessary 
to decide. In the present case, 


Dot in the custody of the Police, and no alleged 


discovery was ‘made in consequence of his state- 
are in their Lordships’: 
to exclude any confes». 
sion made to a Police Officer in the course of ine. 
vestigation whether a discovery is made or not, - 


ment. The words of s. 162 
view plainly wide enough 


They may therefore pro tanto repeal the provisions 
of the section which would otherwise apply. If 
they do not, presumably it would be onthe ground 
that s. 27, Evi. Act, is a ‘special law’ within the 
meaning of s. 1 (2), Oriminal P, O., and that s. 162 


is not a epescific provision to the contrary. Their - 
‘Lordships express no opinion on this topic; for-what- 
is necessary to give tos, 162. 


ever be the right view it 
the full meaning indicated, 


There can be no doubt that the question . 


of pro tanto repeal by implication of s. 27, 


which has been left undecided by their 
Lordships is of vital importance for the 


purposes of criminal trials, as evidence 


relating to discoveries of facts made on. 


information given by accused persons to 


(16) 55 M903; 137Ind. Oas.9: AI R1932 Mad. 
391; (1932) Or. Oas. 355; 33 Or. L J 416; 62M L 


J 712; 1932) M WN 305; Ind. Rul. (1989) Mad.. 


338; 35 L W 705-(F B), 


There is therefore no question. 


remarks of their. 


the declarant was. 


i - 
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Police-Officers are frequently the mainstay 
of the prosecution case. The question having 
been raised in three cases recently, the 
matter has- been referred to a Full Bonch 
so as to obtain an authoritative decision on 
the point. According to the view of their 
Lordships of the Privy Council as express 
ed in Pakala Narayana Swami v.. Emperor 
(2) the decision of the question ‘which 
arises in this reference would depend 
upon the decision of two points, viz. (1) 
Whether 5. 27, Evi. Act. is a ‘special law’; 
and (2) Whether s. 162, Oriminal P. O., 
isa ‘specific provision’ contrary to s. 27 
within the meaning ofs. 1 (2), Oriminal 
P. O. The first point for decision therefore 
is whether s. 27, Evi. Act, can be cone 
sidered to be a ‘special law’ within the 
meaning of subss. 2 of s. 1, Oriminal P. Q. 
That sub-section deals with the extent 
of the Code and its relevant provision is as 
follows ¢ - 
“It extendstothe whole of British India; but in 
the absence of any specific provision to the con- 
trary nothing herein shall affect any special or 
locallaw now in force, or any special jurisdiction 
or power conferred or any special form’ of procedure 
rescribed by any other law forthe time being in 
OTCE ne ooo. Sti ag, OO 

-It'is not suggested that the Evi. Act or 
s. 27 can fall under any category in the 


above clause except that of ‘special law’. ` 


The first question therefore is what isa 
‘special law’? The term ‘special law’ has 
been defined ins. 41, I. P. O. asa law 
applicable to a particular subject’ and. 
this definition has been also adopted for 
the purposes of the Oriminal P.O. by sub- 
a. 2 of 5.4 of that Oode. The question 
therefore is whether the Evi, Act ors. z7 
can be held to-be ‘a law applicable toa 
particular subject’ within the meaning of 
the above definition. There seems. to be 
paucity of authority onthe subject; but 
in Emperor v. Faujdar (13) a Division 
Bench ruling of the Allahabad High Court; 
it was held that thé Evi. Act was a ‘special 
law’ within this definition, The Allahabad 
ruling deals with the same question as 
is now raised before us and in view of the 
language used in the definition I do not 
see why this interpretation should not be 
adopted. The Evi. Act deals with the 
particular subject of evidence and in this 
aspect seems clearly to fall within the 
definition. It might be said that every 
enactment can be said to deal as a rule 
with some particular subject. But even 
if this be so, I do not see any serious diffi- 


‘culty in : accepting the above construction.. 


in; saving the application of ‘special law’, 
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the Legislature probably did intend that 
when there was an enactment dealing 
specially with any particular subject, which 
was also included in some of the provisions 
of the Oode, the provisions of the Oode 
should not affect ihe provisions of the 
special enactment, unless there was a 
specific provision to the contrary in the 
Gode itself. Tnis provision seems to ms to 
have been made in order to guard against 
any unintentional repeal of the provisions 
of the special enactment by the provisions 
of the Oode. 

The Criminal P. O. deala generally with 
the subject of the procedure applicable 
tothe investigation, inquiry and trial of 
Criminal offences. Now the Evi. Act also 
deals with procedure and not substantive 
law and in so far as it deals with the law 
of evidence applicable to criminal cases, 
iv might be said to be a part of criminal 
procedure. It appears that some of the 
provisions of the Evi. Act, including s8. 2/, 
which relate to criminal cases, were actually 
included in the Oriminal P.O. at first and 
were separated therefrom and included in 
the Evi. Act whenthat Act was enacted 
in 1872, It was presumably considered 
appropriate that when a special at 
dealing with the subject of evidence was 
being enacted, all rules of evidence 
should be included therein. Tuere are 
now only a few rules of evidence left in the 
Criminal P. O. and they seem to have been 
mostly included in that Oode, on account of 
their being intimately connected with other 
matters of procedure dealt with in the 
Code. At the same time they are strictly 
speaking a part ofthe law of evidence. 
Here is therefore precisely a type of case 
which the Legislature may well have had 
in mind in saving the provisions of “special 
laws." Tne Evi. Act had been enacted in 
1872and was inforce when the Oriminal 
P. O. of 1598 was enacted. The Lagislature 
therefore. probably intended thatthe proe 
Visions of a Special Act of-tiis kind deale 
ing withthe ‘particular subject” of evi- 
dence should not be affected by the Oodeo 
unless of course there was any “specific 
provision” to the contrary. 

It was argued that the Evi. Act deals 
with the subject of evidence in general and 
henceit is ea “general law.” But we have 
to interpret the expression “special law” 
according tothe wording of the definition 
as given ins. 41 and not according to the 
ordinary meaning of the terms “special” 
and “general.” Nor would it serve any 
useful purpose to discuss the meaning of 


508 


thé term “special law” as used in English 
Law or English rulings based thereon, 
because we must interpret the term as 
defined in e. 41. Acc*rding to that defini» 
tion any law which is applicable to a 
particular subject is a “special law” and 
in this sense the Evi Act seems to be 
clearly a “special law”, It was next urged 
that the expression “special law” as defined 
ins. 4), 1, P. ©. only means enactments 
such as the Excise Act, the Forest Act, 
etc. which create fresh offences other than 
those made punishable under the I. P., 
©. In support of this argument a 
Single Bench decision 


Po Han (17) was cited. The question which 
arose for decision in that case was, whe» 
ther the “Whipping Act” was a: “special 
law" within the sbove definition and i: was 
held that ib was not, as the “Whipping Aci” 
does not create any fresh offences, but 
only provides an additional penalty for 
offences already punishable underthe Penal 
Oode. 


. The only reason given by the learned. 


Judge who decided the above case in 
support of his view apparently is that if 
the Whipping - Act were held to be a 
“special law” abetment of offences mens 
tioned in s. 3 of that Act would. be punish- 
able with whipping whereas a comparison 
of the wording of the provisions of that 
section with that of ss. 4 and dof the Act 
showed that this could scarcely be-the 
intention of the Legislature.. With all 
respect I must say that the argument 
seems to be hardly convincing or adequate 
to support the interpretation placed on the 
definition of “special Law.” Section 109, 
I, P.O. does place “‘abetment”’ on the same 
footing asthe offence itself for the purpose 
of punishment in cases falling within its 
scope, andif “abetment’ of the offences 
specified in s.3 was also held punishable with 
whipping like the offence itself under that 
section, that would not, I think, be incone 
sistent, at any rate, With the intention of 
s. 109. Sections 4 and 5, Whipping Act 
eover ‘attempts’: as well as ‘‘abetments” 
while s.3 would apply to ‘tabetment” only 
if the Whipping Act were held to bea 
‘special law”. Moreover, the inconsisten- 
cy pointed out might as ‘well be due to 
the Legislature having overlooked the 
effect of s. 109,J,P.0. on the provisions 
of s.3 of the Act. In any case, can this 
fact alone be considered to be an adequate 


(11) 7 LB R 63; 22 Ind, Oas. 147; AIR1914 L B 
145; 15 Or, L J 3. ; 
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ground for the conclusion that the ex- 
pression “special law” as defined in g. 40 
must be taken to mean only enactments 
which create fresh offences not made 
punishable under the I. P. 0.?° I do 
not think any such conclusion necessarily 
follows. , 

It is true that the laws with which the 
I. C. would come into conflict would 
ordinarily be laws dealing with punish- 
ment of offences ; but it is possible to 
conceive of statutes dealing with other 
matters as well which might as well come 
into conflict with the provisions of that 
Code, e. g, those relating to the applicabili- 
ty ofthe Code to certain classes of persons 
or certain localities and so forth. The 
framers of the Code may therefore - have 
thought it advisable to save the -operation 
ofall statutes dealing with particular 
subjects or particular localities by defining 
“special law's and “local laws” in general 
terms as they did in ss. 41 and 42, I. P. O. 
According to the principle emphasized by 
their Lordships of the Privy Council in 
their recent decision in Pakala Narayana 
Swami v. Emperor (2) in construing a 
statute the primary test for interpretation 
must be the language used, and when the 
language is plain, the Oourts should not 
indulge in any speculations as to the 
intention of the Legislature. In the 
present instance the language of s. 41 is 
plain enough. To ignore the general 
language uséd in the-definition of ‘special 
law” as given in s. 41 and: to put a 
restricted Meaning on it owing to extra- 
neous considerations would, I think, be 
open precisely to the same cbjection as the 
Construction placed by most cf the High 
Courts in India on the words “any person” 
as used in s. 162, Criminal P. O. which 
was disapproved bytheir Lordships in the 
above ruling. If the intention of the 
Legislature was to confine the expression 
“special law” to laws creating fresh 
offences other than: those made punish- 
able by the I. P. O., the Legislature 
could easily have framed the definition 
accordingly. I think, it may be safely 
presumed that it would not have, in that 
case, used the general language to be 
found in the definition in s. 41. 

When the Oriminal P. O. was enacted 
the definition of “special law” was adopted 
from the I. P. O. This is also signifie 
cant. The Jaws with which the Oriminal 
P. O. might ordinarily be expected to come 
into conflict would be laws dealing with 
procedure and not laws creating fresh 
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offences, If the Legislature had considered 
that the definition of “special law” in the 
I. P. O. applied only to laws creating 
fresh offences, I do not think it likely that 
the framersof the Oriminal P.O. - would 
have adopted that definition for, the pur- 
‘pose of that Code, But as the definition 
was in ‘general. terms it was apparently 
considered suitable for the Oriminal. P. C. 
aswell, > : ; = a 

Section 5, Oriminal P, O., aleo deserves 
attention -in this connecticn. Sub-s. (1) of 
that section provides that offences under 
the I, P. O. shall. be “investigated, ine 
quired into, tried and dealt with” according 
to the provisions of the Oode, Subs. (2) of 
that. section makes a similar provision with 
Tespect to offences under any. other law. 
Thug, provision for the procedure govern- 
ing enactments which deal with offences 
other than those dealt with in the Oode is 
separately made by this sub-section. It 
seems therefore unlikely that this class of 
enactments alone was intended to be includ- 
ed undér the term “special law” as used 
in subes, (2) of s. 1 of the Code. 

In Emperor v. Jogeshwar Passi (18) at 
p. 6a Division Bench of the Calcutta High 
Court held that the ‘Ooroners Act”. of 
1871 was a Special Act within the meaning 
of sub-s, (2) of s. 1, Criminal P, O., and 
the Act was not affected by the Oode.~The 
“Coroners Act’ does not create any fresh 
- offences but merely deals with the proces 
dure in certain cases. The view of the 
Oalcutta High Court is thus opposed to the 
view of the Single Judge of the Lower 
Burma Chief Court referred to above, A 
Similar view appears to have been taken 
by the Bombay High Oourt as well in 
Queen-Empress v. Mahomed Rajuddin (19), 
The view of the Oalcutta and Bombay High 
Courts referred to above is obviously in 
accordance with the plain language of s, 1 
(2), Oriminal P. C., and this, as pointed out 
above, must be the primary -test for its 
interpretation. It seems to mein conson» 
ance with the language of the definition of 
‘special law’ as well as with the object of 
8, 1 (2) of the Code to hold that the term 
“special law” includes any enactment deal- 
ing with a particular subject. J am there- 

fore of opinion that the i:vi. Act, inasmuch 
at it deals with the particular subject of 
evidence is a “special law’ within the de- 
finition of that term. If the Evi. Act,is a 
“special law’, every provision of it must 
also be considered to be a part of the 
| (18) 31 0.1.(6); 7 O.W N 889. 
°. (19) 16 B 159, 
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special law and’ in this senses. 27 of that 
Act would also be a “special law.” 

The next point for consideration is whe- 
ther s. 162, Oriminal P. O., is a ‘specific 
provision’ contrary to s 27, Evi. Act. 
There is no doubt that on the interpreta- 
tion placed on s. 162, Criminal P. O., by 
their Lordsnips of the Privy Oouncil, the 
section does come into conflict with s. 27, 
Bvi. Act, in so far as it is held to be 
applicable to statements by accused par- 
sone. For instance, when ‘information’ is 


‘given by an accused person; in Police 


custody to a Police Officer, during the 
course of an investigation and that ine 
formation leads to a ‘discovery’ within the 
meaning of s, 27, the information would be 
admissible under that section, But inase 
much as the ‘information’ consists of state- 
ments made toa Police Officer during the 
course of an investigation, it would seem 
to be excluded by s. 162, Section 162 is thus 
to this extent a provision which is contrary 
to s. 27. But is it a “specific” provision to 
the contrary ? T am inclined to think it is 


‘not, I take it that the Legislature intended 


tomake aclear distinction between a mere 
‘provision to the contrary’ and a ‘speciltic 
provision to the contrary’ and the word 
‘specific’ has been advisedly used: A ‘pro 
vision to the contrary’ would mean any 
provision of a general character which comes 
into conflict with another provision. A ‘spe 
cific provision to the contrary would, on the 
other hand, appear to mean a provision 
relating to the particular subject under con- 
Bideration, The term ‘specific’ is often used 
in this sense in legal phraseology. ‘Specitic 


“relief”, for instance, means relief directed 


against the particular wrong complained of. 
‘Specific performance’ ofa contract means 
performance of the very terms of the con- 
tract and so forth, I would take the word 
‘specific’ in a similar sense in construing 
he expression ‘specific provision. Accorde 
ing tothe dictionary also, the word speciic 
means ‘definite’ or ‘distinctly formulated.’ 
But the contrary cannot, I think, be said 
to be distinctly formulated unless the pro- 
vision shows that it was intended to applp 
to the subjectematter of the provision to 
which it appears to be contrary. 

I think there is also a distinction between 


‘a ‘specific provision to the conirary’ and a 


provision which provides the contrary by 
necessary. implication. In this Connection it 
is instructive to consider the language used 
by the Legislature in rr. 3 and 5 of O, VII, 
Civil P. O., with regard to ‘specitic denial 
in pleadings, - Rule 3 provides that it shall 


s 
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not be sufficient forthe defendant to deny 
generally the grounds alleged by the plain- 


tif, but he must deal specitically with each 
allegation of fact, Rule 9 provides further 


--that every allegation of fact in the plaint, ‘if 
- not denied specifically or by necessary 


implication” shall be taken to be admitted. 
It will appear from.the wording of this rule 
that the Legislature drew a distinction bete 
‘ween a ‘specific denial’ and ‘adenial by 
necessary implication,’ ‘Specific denial’ of 
a fact would thus seem to mean a denial 
with reference to the particular fact, 
Similarly, a specific provision to the con- 
trary would mean a provision which lays 
down the contrary with reference to the 


` particular subject under consideration. 


Tne use of the word ‘specific’ in a saving 
clause like that contained ins, 1 (2), Ori- 
minal P. O., seems exceptional. The usual 
phraseology adopted in cases when contra- 
diction by mere implication is intended to 
be excluded is ‘express’ provision to ‘the 
‘cortrary (see for example the wording of 
ss. 193 and 353 as compared with that of 
s. 369, Criminal P. C.). The term ‘express’ 


‘means ‘what is not left to mere implication’ 


(see Wharton's L:.w Lexicon). I am inclined 
to think that the word ‘specific’ is even 
stronger. As already pointed out s.l (2), 
Criminal! P. O., seems to be intended as a 
safeguard against any unintentional repeal 


by mere implication of the provisions of a. 


special enactment with which its’ provisions 
might come into conflict. It is noteworthy 
in this connection that an exactly. similar 
provision is. to be found in s. 4 (1), Oivil 
P.C., also. The draftsman’s task is often a 


_ difficult one and it happens at times that 


language which is intended to'be used ina 


` particular sense is susceptible of other inter- 


pretations, which were never contemplated, 
‘Nothing,’ it nas been said, ‘is s9 ditficult as 
to construct an Act of Parliament -properly 


‘and nothing so easy as to pull it to pieces.’ 


The Legislature therefore seems to have 
thought it advisable to introduce a precau- 


`” tionary provision of this kind in general 


enactments like the Oivil and Criminal 


P., Os, in order to make it clear that 
e ? . e b e a 
_ provisions of a special enactment with res» 


pect to any particular subject were not to 
be taken as affected, unless there was a 
‘specific provision’ to the contrary. If there 


‘isa ‘Specific’ provision to the contrary in 


the above sense, that would be a clear indi- 
Cation of the attention of the Legislature 
having been directed to the particular sub- 
ject and‘of its intention to change the law 
on that subject. Let us now consider what 
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is the. subject-matter of s. 27, Evi. Act. 
and whether s. 162, Oriminal P. O., is a 
‘specific provision’ contrary to it in the 
above sense. Section 27 isa provision of a' 
very special character. It runs-as follows: 

“Provided that when any fact is deposed to- as 
discovered in consequence of information received 
from a person accused of any offence, in the custody 
of a Police Officer, so much of such information, 
whether it amounts to a confession or not, as relates 


distinctly to the fact thereby discovered, may be 
proved.” é 


Tne section begins with the words ‘pro- 
vided that,” At first there were no such 
words at the commencement of the section 
in the corresponding s. 150, asit stood in 
the Oriminal P. O. of the year 1861. But 
these words were introduced in the section 
by the Amending Act VIII of 1869. The 
question naturally arose thereafter .as to 
‘the section or sections to which this section 
was to be considered a proviso and the 
matter not being free from doubt, the ques- 
tion was referred. to a Full Bench: of .the 
Allahabad High Court in the year 1882: see 
Queen-Empress v. Babu Lal (15). It was 
held by the Full Bench that s..27 was a 
proviso not only to the preceding s, 26 but 
also.to .8.'20, Evi, Act, and that it therefore 
formed an exception to s.. 25 as well and 
thus made admissible in evidence cone 
fessional statements made toa Police 
Officer, when such statements led to- a 
‘discovery. Mahmood, J. on the other hand 


- held that s. 27 was a proviso to s. 20.only, 


and confessions to Police Officers were 
whelly. excluded by s. 25 whether they-led 


„to discoveries or not. 


In their’ recent decision’ in Pakala 
Narayana Swami v. Emperor (2) their 
‘Lordships of the Privy Council have observ- 
ed in the course of their remarks on the 
effect of the provisions of a, 162 on the 
provisions of ss, 2a to 27, Evi. Act, that 
s. 27 “appears to be a proviso tog. 26." 
This remark is obiter, and cannot perhaps 
be taken to be any definite expression of 
their Lordships’ opinion on the point, but 
if s. 27 is taken to be a proviso to s. 26 
only, no conflict would seem.to arise at all 
between 8, 27 and as. 152 and this ‘was cone 
ceded by the learned Advocate-General 
when questioned on the point. For, ifs. 27 
is a proviso to s. 26 only, the’ position 
would seem to be as follows: s, 26 appears 
to apply to statements made to a person 
other than a Police Officer. If, therefore, 
s. 27 is taken to bea provisotos. 26 only, 
s. 27 also will have to be taken to apply 
only toinformation given to some person 
other than a Police Officer.. Section 162, 
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Criminal P. O., cn the other hand applies 
to statements to Police Officers only. There- 
fore there will be no conflict between the 
two sections. It is true that s. 26 does not 
say to whom the confession is made; but 
s. 25 entirely rules out confessions to 
Police Officers, and in the circumstances, it 
does not seem likely that confessions to 
Police Officers were 
included within tke scope of s. 26. So 
far as I can find s. 26 bas always been 
taken to apply to confessions made to some 
person other than a Police Officer (ède 
Commentary on S. 26 in the Indian Evi, 
Act by Ameer Ali and Woodroffe). This 
was apparently also the view of the Full 
Bench of the Allahabad High ` Oourt‘in 
‘Queen-Empress v. Babu Lal (15). For, if 
B. 26 covered confessions to’ Police Officers 
as well, the reference to a Full Bench 
would hardly have been necessary as in 
‘that case s. 27 would have covered cone 
fessions to Police Officers, even if it were 
a proviso to s. 26 only. 


However the view now generally accepted 

in India is that s. 27 is not only a proviso to 

` 8. 26, but to the other preceding sections gs 
well, which deal with confessions: see e, ga 

“Misri v. Emperor (20) at p. 598 Amiruddin 
v. Emperor (21) at p. 566 and Bulagi v. 

Emperor (22). It must be remembered 
that s. 27 is an independent section. The 

argument that s, 27 is'a proviso to 8. 26 

only, has a certain amount of plausibility 
ass, 26 immediately precedes s. 27 and the 
wording of the two sections has a close 


`` resemblance; but the above decisions will 


show that there are strong grounds: to 
support the contrary view. If s. 27 is not held 
_to be a proviso to e. 26 only, theonly other 
“logical pcsition would, I think, be to take 
it to bea proviso to every other section 
with which it comes into conflict. In other 
words, the words ‘provided that’ which are 


used at the commencement of the section , 


are really equivalent to ‘notwithstanding 
‘‘anyother provisions to the contrary’. ‘lhe 
use of the words ‘provided that’ at the 
beginning of the section shows that the 
Legislature was anxious to make it clear 
‘beyond any doubt that ‘information’ lead- 
ing to discovery falling within the section 
‘shall always be held to be admissible in 


(20) 31 A 592, (598); 3 Ind. Cas. $75;6 A L J 839 
FB 


(21) 45 O 557 (566); 44 Ind. Cas. 321; AIR 1918 
Cal. 8& 19 Or, L J 305; 22 OW N 218; 270 LJ 148. 

(22) 9 L 671; 112 Ind. Oas. 347; AI R1228 Lah. 
. 476; 29 Or, LJ 1019, i 


HAKAM KAUDA YAR v. EMPRROR (LAH.) 


also intended to be . 


‘the truth of the statements in Court. 


- made under coercion or pressure. 
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spite of any other provisions in the Act 
which might otherwise exclude it, 

Section 27, in so far as it permits 
‘information’ relating to a discovery being 
admitted in evidence even when it amounts 
to a confession is a welleknown rule of 
evidence taken from English Law (vide 
Taylor's Treatise on the Law of Evidence, 
Edn. 12, para, $02) and is founded on the 
broad ground. tbat although the genuine- 
ness of a confession made to a Police Officer 
is usually open to doubt owing to likeli 
hood of coercion or torture, the suspicion 


‘is removed, when the information leads to 


some ‘discovery’ of a positive ‘relevant fact, 
which serves as a guarantee of the truth 
of the information. The provisions of s. 27 
thus form an important exception to the 


Tule which excludes confessions by accused 


persens te Police Officers. Secticn 27 
stands in fact in a class by: itself as it is 
apparently the only provision in the Act, 
which deals with the subject of the 
admissibility in evidence of information 
given by an accused person, when such 
information leads to a ‘discovery.’ Every 
fection of the Act has the éffect of sube 
stantive enactment (cf, s. 8, Interpretation 
Act, 1&89-52-53 Vic. 63). In this sspect 
also s. 27 by- itself may, I think, be 
looked upon asa ‘special law, in so far 
as it deals with the above particular 
subject. i 
Section 162, Criminal P. ©., is, on the 
other hand, merely directed ina general 
way against the use of statements made 
to the Police during the course ofan in- 
vestigation previous statements of a person 
are, asa Tule, used in evidence either to 
corroborate or contradict the statements 
of the same person in Court and thus test 
The 
general tenor of the provisions of s. 162 
shows that it is directed against such 
use atthe trial of statements made to the 


‘Police during the course of investigations. 
The prohibition contained in this rule is 


presumably based on the ground thet state» 
ments made tothe Police are apt to be 
It was 
probably felt that such statements beig 
alweys open to suspicion would have little 
evidential value and it was, therefore, laid 
down ing: 162 that such statements should 


-not be used for any purpose except as 


provided in that section. It is however 
important to note that the section deals 
merely with the use of these statements ag 
such irrespective” of any other circum- 
stance. Section 27, on the other hand, Jeta 
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in ‘information’ from an accused person 
only if it leads to a ‘discovery’. The ‘dis- 
covery’ is considered to: be such a safe 
guarantee of the truth of the information 
that the section makes snch information 
` admissible in evidence, even if it amounts 
toa Confession and in spite of any other 
‘provisions to the contrary. There is 


nothing in s. 162, Criminal P. O., to show ‘ 


that the attention of the Legislature was 
directed to the subject of ‘discovery’ 
‘which is dealt with in s. 27, ivi, Act, and 
that if contemplated wiping out this 
important exception tothe rule excluding 
confessional statements to the Police. Nor 
can one conceive of any good reason for 
doing so. For, when the genuineness of 
‘a statement or confession made to the 
Police is guaranteed bythe ‘discovery’ 
there can hardly be any good ground for 
excluding such information from being used 
‘as evidence. 

The only arguments in support of the 
contrary view which seem to be important 
are (1) that the language of s. 162 is 
wide enough to exclude statements to 
“the -Police—even if they. result in dis- 
covery,- and (2)that the Legislature has 
not 
to s. 27 (such. a clause existed 
'Code-of l-82) although the attention of 
the Legislature was apparently directed to 
the Evi. Act, and certain sections of that 
- Act were excluded from its operation. As 
regards the first point, as their Lordships 
of the Privy Oouncil have themselves 
' pointed ; out in Pakala Narayana Swami 
-y. Emperor (2) the language of s.. 162 is 
wide enough to exclude statements of 
‘accused persons madeto a Police Officer 
during investigation, even whea thay lead 
to a ‘discovery’. Bui the.use of such 
language is nct by itself conclusive on the 
point and s. 27 will still be saved if 
5. 162 cannot be said to be a specilic pro- 
vision to the contrary. 
pointed out above that there is no refer- 
ence in s. 162,, Criminal Procedure Oode, 
to the subject-matter of s. 2/, Evi. Act, 
iz. ‘information leading to discovery’. 
' Had -thare been any provision, e. g., in the 
Criminal P. O. dealing wita tne procedure 
of the’ Police relating to discovery made 
in consequence of information givea by 


added any saving clause with respect ' 
in the. 


ye 
HAN 


I have already ` 


an accused person and had the prohibi- , 


‘tion as regards the use of statements to 
` the Police been contained therein, the 
_ provision might have been, held to be a 
‘specific provision to the contrary’ in the 
sense indicated above, But there is no 
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indication in s. -162, Criminal P; 
attention of the Legislature. har 
drawn tothe subject of ‘discove 
the circumstances, 8. 162, Orimil 
cannot, in my opinion, be held 
‘specific provision’ to the contr. 
noteworthy in this connection that 
their Lordships of the Privy 
distinctly remarked that the word 
Oriminal P. O., were ‘plainly wic 
to exclude any confession made tc 
Officer in the course of investiga 
ther a discovery is made or not. 
not proceed to decide the poin 
s. 27 was repealed pro tanto. 
Lordships considered that the w 
age used in the section was in i 
cient to make it a ‘specific pi 
the contrary, there would have 
necessity to leave the point unde 
that case, it would have be 
immaterial whethers. 27 were 
be a ‘special law’ or not. - For, 
case, if s. 102, Criminal P. O. 
to be a ‘specific provision’ to th 
on account of its wide wording 
their Lordships themselves rel 
would -have repealed s. 2! 
according to the View expressed 
Lordships. It seems to mesrea 
infer in the circumstances, that 
the wide language used in s. 1 
nal P. O., their Lordships were 
pared to hold on the basis of | 
age alone that s. 162, Orimin 
was. & ‘specific provision’ to th 
eg the meaning of s. 1 (2) 
P. O. 

“Tang second argument is that 
tion of the Legisiature was dra 
Evi. Act while framing s, 162 
P.O. and yet the Legislature di 
duce any saving Clause with 
s. 27,a8 it did with respect to 
regards the latter clause, if mu 
however that the saving claus 
pect tos, 32 was not introduced 
of the amendment of the Cod 
but had been introduced lc 
1893. A saving clause with 1 
s. 27 also did exist inthe Ooi 


“but was removed in the Oode 


But this removal is easily ex 
the fact that there was no ne 
itin view of the provisions of 
amended by the Oode of 1898. 

provisions merely prohibited t 
record of statements taken dol 
Police being: used in evidence. 
provisions of s. 162, Oriminal 
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again’ amended in 1923, so as to include 
oral statements to the Police as well, it 
would have been certainly better if the 
Legislature had reintroduced a saving 
clause with respect to s. 27. But Ido 
not think it would be reasonable to 
infer therefrom that the Legislature in- 
tended to repeal s. 27, Evi, Act, to 
any extent, The omission may be due to 
two reasons, The Legislature may have 
overlooked the fact that the amend- 
ment of e, 162 was likely to affect 
a. 27, asita attention was not drawn to the 
subject-matter of s. 27, viz. ‘information 
leading to discovery.’ Or it may have con- 
sidered that the subjectematter of s. 27 
being sufficiently distinct, and limited in 
its scope, it could not be affected on the 
principle embodied in the maxim genes 
ralia specialibus non derogant as was held 
by the Full Bench of the Madras High 
Court In re Syamo Mahapatro (16). 

However, whatever the precise reasons 
for the omission may ba, the question is 
whether the omission to add a Saving clause 
with respect to s.27 has resulted in a 
pro tanto repeal-of s. 27, If there has been 
any. such repeal; it could be only by impli- 
cation, But such repeal by implication 
seems to me to be clearly excluded by 
8.1 (2), Oriminal P. O., which lays down 
that the provisions of special enactments 
will not be affected unless there is a ‘sDecis 
-fic provision’ to the contrary. I may 
Mention in the end. one other argument 
which was advanced in support of the view 
that s. 27 is repealed pro tanto by the 
‘provisions: of 162, It was urged that owing 
to proviso to s,2, Evi. 
Act does not affect the provisions of s, 162, 
Oriminal P. O. As to this, it is sufficient 
to point out that s. 2, Evi. Act, was repealed 
recently by the Repealing Act of 1938 
as having exhausted itself and is no longer 
On the statute book. That proviso had only 
reference to Statutes, Acts, Regulations etc., 
which were in force when. the Evi. Act 
was enacted in 1872, and which were not 
expressly repealed thereby. Incidentally, 
however, it is worth noting that although 
the question of repeal of various provisions 
of the Evi. Act and other enactments 
was apparently brought under review in 
- 1938, when the Repealing Act of 1938 was 
passed the Legislature did not think of 
amending s. 27 in any way, The presump- 
-tion is that the section as it stands still 
expresses correctly the intention of the 
Legislature. 

In.my opinion undue stress should not 
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be laid merely on the wide language used 
in s. 162, Oriminal P. O., in deciding the 
question before us, Although the ordinary 
rule of interpretation is that asection is to 
be interpreted according to its plain lan- 
guage, when there is a conflict between the 
provisions of two different statutes, a 
different rule viz,, the principle embodied 
in the maxim generalia specialibus non 
derogant comes into operation and Dro. 
visions of a general character—however 
wide the language used—are not considered 
to be sufficient to derogate from special 
provisions. This is the principle on which 
a Full Bench of the Madras High Court 
held in In re Syamo Mahapatro (16), that 
the provisions of s. 27 are not affected by 
those of s. 162. Their Lordships of the 
Privy Oouncil have not referred to the above 
maxim in their remarks on this question, 
probably because the principle of the maxim 
seems to be embodied in s. 1 (2), Criminal 
P. O., and they therefore considered it 
Sufficient to refer to that section. The 
following observations on the application 
of the maxim generalia specialibus non 
derogant based on English authorities 
given at p. 156 of Maxwell's Interpretation 
of Statutes : Edn. b) are worthy of attention 
in this connection : l 

“Where general words in a later Act are capable of 
reasonable and sensible application without extend- 


ing them to subjects specially dealt with by earlier 
legislation .....:..that earlier and special legislation 
is not to be held-indirectly repealed, altered or 
derogated from merely by force of such general 
words, without any indiction of & particular intention 
to do so, In such cases it is presumed to have only 
general cases in view, and not particular cases which 
have been already otherwise provided for by the 
special Act, or what is the same thing, by a local 
custom, Having already given its attention tothe 
particular subject and provided for it, the Legis- 
lature is reasonably presumed not to iatend to alter 
that- special provision by a subsequent general 
enactment anless that intention be manifested in 
explict language, or there be something which shows 
that the attention of the Legislature had been turned 
to the special Act and that the general one was 
intended toembrace the special cases provided for 
by the previous one, or there be something in the 
nature of the general one making it unlikely that au 
exception was intended as regards the special act. 
In the absénce of these conditions, the general 


- Statute is read as silently excluding from its operation 
- the cases which have been provided for by the 


Special one,” 

It'seems to me that the Legislatafe had 
the - above principles in view when it 
enacted in s. 1 (2), Criminal P. O., that 
other special laws, eta. would not be atfected 
unless there is a specific provision to the 
contrary. 
8. 27 is well-established, It has stood on 
the statute book and been in constant use 


0 


The rule of law laid down in ` 


914 


for such a long time, that if the attention 
of the Legislature had been drawn to it 
when 8.162, Criminal P. O». was amended 
In 1923, and if there was any intention to 
alter the rule, it may be reascnably pre- 


| sumed tbat there would have been some 
“positive indication in that section to show 


4 


nouncement 


the intention and the matter would not have 
been left to mere inference, I feel therefore 
little doubt, that there was no intention at 
all. to repeal s. 27 to any extent. In this 
case the question is of-repeal by implice- 
tion and the presumption is against and 
not in favour of any such repeal especially 
in the case of an important and welle 
established provision of law as is con\ained 
in. 8. 27, Evi. Act, (cf. Maxwell’s Interpreta- 
tion of Statutes, p. 147, Edn. 8). In the 
present instance, the Legislature has taken 
the further precaution of enacting clearly 
in 8, 1 (2), Criminal P. O., that provisions 
of special Jaw are not to be taken as affect» 
ed unless there is a ‘specific provision’ to 
the ccntrary. In view of this provision, 
it seems to me that s. 27, Evi, Act, stands 
unaffected, 

The only judgment of any importance 
brought to our notice in which it was defi- 
nitely held thats. 27, Evi, Act, was repeal- 
ed by s. 162, Criminal-P, O., as amended 


in 1923 was that of the dissenting Judge— 


Heald, J.—in the Full Bench Rangoon case 
reported in Emperor v. Nga “Tha Din (11). 
The learned Judge however seems to have 
based his decision mainly on the wide 
language used in s, 162 and does not appear 
to have taken into consideration either the 
principle of the maxim generalia specialibus 


non derogant or the effect of.the provisions, 


of s. 1 (2), Criminal P. O. Since the proe» 
of their Lordships of the 
Privy Councilin Pakala Narayana Swami 
v. Emperor (2) the question raised before 
us has been considered by Division Benches 
of the Madras and the Patna High Courts, 
The question has not been discussed at 
length, but these Courts have considered 
the effect of the pronouncement of their 
Lordships and have adhered to this view 
that s. 27 is not affected by the provisions 
of s. 162: see In re Kapa Morranna (4), 
In re Subbiah Tevar (3) and Emperor v, 
Mayadhar Pothal (14). The Madras High 
Oourt has followed the previous decisions of 
that Court on the subject and the Patna 
High Oourt has also followed those deci- 


gions. 


The conclusion reached above proceeds 
on the view that the Evi. Act as a 
whole or even s. 27 of that Act is a “special 
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law” within the meaning of s. 1 (2); Orimis 
nal P, O., and s, 162, Criminal P. O., is 
nct a specific provision to the contrary. But 
even if it were considered that the point 
is open to doubt, the only result will be 


that it will have to be held that s. 1 (2) does 


not provide “any rule for decision in the 
event cf a conflict between the provisions 
of an enactment like the Evi, Act and the 
Criminal P, ©, ‘The question will then 
arise, what rule is to be applied in such 
acase? In my view, the principle of the 
maxim generalia specialibus non derogant 
which. has been already discussed above 
should be applied, as was done by the 
Madras High Oourt in 
decision reported in In re Syamo Mahapatro 
(16). Their Lordships of the Privy Oouns 
cil have, no doubt, remarked in the course 
of their observations on the subject in 
Pakala Narayana Swami v. Emperor (2) 
that ifs. 27<,is not pro tanto repealed, it 
will presumably be because of the provisions 
ofs. 1 (2), Criminal P. O, But I do not 
think this remark can be taken by impli- 
caiion to be equivalent toa pronouncement 


thats. 27 could not be saved by the prin-. 


ciple of the maxim referred to above. Their 
Lordships made it perfectly clear that 
they were not expressing any definite opi» 
njon on the question of repeal ‘of s. 27 as 
the point did not arise for decision before 
them. Tkeir Lordships’ remarks were 
very probably confined only to the argu- 
ments advanced before them, I do not 
therefore think that it could be reasonably 
presumed that their Lordships were of opi- 
nion that the aforesaid principle of the 
maxim could not save the operation of s. 27. 


The learned Judges of the Madras High 


Court have discussed the point raised be- 
fore us at length in the light of the above 
maxim in the Full Bench decision in In re 
Syamo Mahapatro (i6) and have given 
cogent reasons, if I may respectfully say £0, 


for hdlding that s. 27 is a special law‘and . 
is not affected by the provisions of s. 162, 
They have also referred to _ 


Oriminal P. 0. 
the contrary view on the point taken by 
the other High Courts and have given their 
reasons for not accepting that view. The 


other High Courts had discussed the subject. 


only incidentally and not fuily. as they 
were of the opinion that s. 162 did not 
apply to statements cf accused persons. 
Their Lordships of the Privy Council have 
not referred to the line of reasoning adopt- 
ed by the Madras High Oocurt on this. point 
in In re Syamo Mahapatro (16) or to the 


‘applicability of the maxim generalia speci- 


the Full Bench © 


` 


i 


` of s. 162, 


“as it applies 


- the information ig relevant 
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alibus non derogant in their decision in 
Pakala Nardyana' Swami v., -Emperor (2). 
A Bench of. the Madras. High Ocurt has 
however already held . as pointed out 
above, that the view taken by that Court 
on this point in the Full Bench case 
referred to above was not affected by 
the decision of their Lordships of the 
Privy Council, I respectfully concur in this 
view. 

My conclusion briefly is that s. 1 (2), 
Oriminal P, O., governs the case and in 
view of it, 8. 27 is not repealed either 
wholly of in part. Further, even if that 
section were not applicable I would hold 
the operation of s. 27, to be saved by the 
principle of the maxim generalia speciali- 
bus non derogant, In the end I may refer 
to two other comparatively minor points 
which were raised in this reference in con- 
nection with the interpretation of S. 27, 
Evi. Act and a. 162, Oriminal P. C., viz, (i) 
-when should a person be considered to be 
in the “custody” of a Police Officer within 


the meaning of s. 27 and (ii), whether a` 


statement made to a person assisting the 
Police “during the course of an investiga- 
tion canbe considered to be a statement 
made to a Police Officer within the meaning 
There does not seem to be any- 
thing.in the recent decision of their Lord- 
Ships of the Privy Council to necessitate 
-reconsideration of these Points; but they 
, may be dealt with briefly as they have been 
raised. - i 

As regards the first point, the term 
“custody” is not. defined either in the Cri- 
‘minal P. O. or in the Evi, Act. There is, 
-of course, no doubt that an accused person 
. will be in the “custody” of the Police after 


~ his arrest ; but the question is whether he 


can be considered to be in “custody” at 
any time earlier, when he has not been 
formally arrested, but is mérely detained 
by the Police for the purpose of. the investis 
gation. Section 27,is anomalous in so far 
Only to information leading to 
a discovery when received from an accused 


> person in the custody of the Police but not 


if he is not in the custody of the Police. If 
when it comes 
from a person inthe custody of the Police, 
there seems no good reason why it should 
not be so when it comes from an accused 
Person, who is notin the custody of the 
Police and theréfore not under the influence 
of the Police. The real intention of the 
Section very probably is to make informa- 
tion from an accused Person which leads to 
discovery relevant even when the person is 
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in Police custody. But the language of the 
section makes such information relevant 
only when it comes from an accused person 
in the custody of the Police. 

The language used in the section thus 
leads to the curious result probably never 
intended—that when such information is 
given by an accused person, who is not in the 
“custody” of the Police it will not be covers 
ed by the section. However, apart from the 
above anomaly, the intention of the section 
seems, I think, clear enough and that is to 
makeinformation leading to a discovery 
relevant, even when it comes from an 
accused person who is in the custody of the 
Police and thus subject to Police influence. 
Ordinarily information coming from an 
accused person, whois liable to be influence 
ed by the Police will be open to suspicion. 
But if the information leads tothe discovery 
of a relevant fact, that discovery is considere 
ed to bea guarantee of the trath of the 
information as has been pointed out al- 
ready and hence such information is made 
relevant bys. 27, Now, there can be little 
doubt, that even before his formal arrest, 
an accused person, who is detained by 
the Police owing to the suspicion against 
him, is liable to be influenced by the Police, 
therefore put a wide intere 
pretation on the word “custody” as used in 
S. 21. In Rodhal Mal v. Ramji Das (23), it 
was held by a- Division Bench of this 
Court consisting of Sir Shadi Lal and 
Coldstream, J, that ‘Police custody’ doeg 
not necessarily mean custody after formal 
arrest and that it -also includes ‘some form 
of Police surveillance and restriction on the 
movements of the person concerned by the 
-Police.’ 

In Aishan Bibiv, Emperor (24), it was 
held by another Bench (Sir Abdul Qadir 
following Maung Lay 
v. Emperor (25) ), that as son as an accused 
or suspected person comes into the hands 
of a Police Officer, heis, in the absence of 
clear and unmistakable evidence to the con- 
trary, no longer at liberty and is therefore 
in custody within the meaning of ss. 29 
and 27, Evi. Act, Tho interpretation placed 
in these rulings on the word ‘custody’ 
seems to be in keeping with the spirit and 
intention of s. 27 and in the absence ofany 
definitiun of the word ‘custody’, limiting it 


(23) A I R 1933 Lah. 609; 146 Ind. Cas, 40; 6R I, 
165 


(24) 15 L 310; 152 Ind, Qab. 206; AIR 1934 Lah, 
150; C4934 Or. Oas, 330; 36 Cr. L J 14; 37 PL R 67 
7R 


(25) 1 R609; 77 Ind, Oas, 489; A IR 2994 Rong. 
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to detention after arrest, I seéno reason 
for departing from this interpretation. 

_ The second question on which opinion is 
invited is woether a statement made to a 
person aesisting the Police during the course 
of an investigation, e. g. a gaildar or a 
lambardar, can be heldto be made to a 
‘Police Officer’ within the meaning of 
s. 162, Oriminal P. O. This question, 
so far as I can see, does not really arise 
on the facts of the, three cases which have 
given rise to the reference, For, in all 
-these cases the statements in question had 
led to discoveries and were sought to be 
proved under s,27. For the purposes of 
that section, it is immaterial whether ‘the 
statement is made toa Police Officer or to 


some person other than a Police Officer 


and tence the statement would be admis- 
sible in either case. Kutab Ali v. Emperor 
(26) and Matu v. Emperor (27), at p. 69, to 
which reference was made and in which 
it was held that confessions made to a 
zaildar or a lambardarin the presence or 
the vicinity of the Police, were virtually 
confession to the Police and as such inad- 
missible in evidence, were apparently cases 
in which the alleged confessions had not 
led to any discoveries. Moreover, apart from 
this the question would seem to be essen- 
tially one cof fact. Section 162, applies only 
to statements made to a Police Officer dure 
ing the course of an investigation. Is 
follows, therefore, that statements to other 
persons will not be excluded by that sec» 
tion, If, however, it is found on the facts 
of any case, that a statement made to a 
third person, was in reality intended to 
be made to. the Policeand was represented 
as having been made toa third person, 
merely as acolourable pretence in order to 
evade the provisions of s. 162, Oriminal 
P. ©., the Oourt will hold it to be excluded 
by that section. This was apparently the 
view taken inthe two rulings referred to 
above. But it would be, I think, going too far 
to lay down that ‘every statement made to 
a person assisting the Police during an 
investigation should be treated as a states 
ment made to the Police and as such ex- 
cluded by 6.162, Oriminal P. O. For ex- 
ample,.if a suspected person is sent for 
byethe Police, and is brought to the Police 
Station by a lambardar in his custody and 
if on the way to the Police Station he 
makes-a confession to. the lambardar, 


gf) 1 P R191 Ors 12 Ind, Oas, 973; 42P W R 


Lah. 3;18 Or. LJ 6 
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there seems to be no good reason for ex 
cluding such a statement ag'one made to 
a Police Officer within the meaning of 
s. 162, Criminal P.O., or as a confession 
to a Police Officer under s. 20, Evi, Act. 
The question is thus one of fact and must, I 
think, be decided in view of all the circume 
stances in which the statement sought to 
be proved was made. a 


Din Mohammad, J.—The maina question 
involved in the three cases referred to the 
Full Bench is, whether s. 162, Oriminal 
P.O., pro tanto repeals 8. 27, Evi. Act. 
Under s. 162, no statement made by any 
person to a Police Officer can be used for any 
purpose, save as provided in the proviso to 
that section, at any inquiry or trial?-in 
respect of any offence under investigation 
at the time when such statement was made, 
Under s. 27, Evi. Act, when any fact is 
deposed to as discovéred’in consequence 
of information received from a person ace 
cused of any offence in the custody of a 
Police Officer, so much of such information, 
whether it -amounts to a confession or not, 
as relates distinctly to the fact thereby 
discovered, may be proved. Formerly, most 


of the High Courts in India were of opinion _ 
the ‘statements of 


that s. 162, did not cover 
accused persons and, consequently, no ques- 
tion ofa conflict between that section and 
g. 27, arose. The discordant note was struck 
mainly by the Madras High Court when, 
in a case reported in In re Syamo Maha- 
pairo (16), the learned Judges observed that 
the language of s. 102, was wide enough 
to cover the statements of accused persons - 
ag well, Later, in acase before bhe Privy 
Qouncil, reported in Pakala Narayana 
Swami v. Emperor (2), their Lordships, 
favoured tne Madras view in preference to 
the view held by the other High Courts-in 
India. That being the true position now 


“so far asthe applicability of s. 162, Orimi- 


nal P. G.. is concerned, the question at once 
arises whether s. 27, isor is nol affected 
by s. 162, inasmuch as under 8. 27, certain 
statements of accused persons in the cuss 
tody of a Police Officer, even if made to 
the said officér, are admissible. This con- 
flict was envisaged in the Privy Oouncil 
case itself, but their Lordships refrained 
from expressing apy opinion upon the 
the facts stated be 
fore them.it did not arise. ` - 
It is evident that s, 162 ands, 27, so fa 


4 i . a8 it relates to statements made to Police 
(27) 18 P R 1917 Or; 36 Ind. Oas,838; AIR 1916 ` 


Officers cannot be reconciled and it ig als 


clear that s. 162, a8 it stands at- presen 


A 
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was enacted subsequent to s. 27, Evi; Act. 
The ordinary principle of the interpretation 
of statutes is that when two statutes are 
coutrary in matter, the later abrogates the 
former (Oraies Statute Law, p. 316). Further, 
as remarked by Dr. Lushington, it-is not 
necessary that any express reference be 
made to the statute which itis intended to 
repeal. The privr statute would be repeal- 
ed by implication if its provisions were 
wholly incompatible. with a subsequent 
one, (Craies, p. 317), There are howe 
ever two important exceptions attach- 
ed to this general proposition. They 
are: (1) ifthe intention of the Legislature 
isapparent that the preivous statute should: 
not be repealed, the previous-statute re- 
mains unaffected by the subsequent one, 
(Craies, p. 320); and (2) the general principle. 
does not apply if the prior enactment is 
special and the subsequent enactment is 
general. Special provisions will control 


general provisions, (Craies, p. 321). A dee. 


parture from the general principle was 
‘recognized by the Indian Legislature when 
sub-s. (2) of `s. 1, Criminal P O., was 
enacted. It treads: 
“eea. In the absence of any specific provision 
to the contrary, nothing herein contained shall 
affect any special or local law now in force or any 
Bpecial jurisdiction or power conferred or any spe-, 
cial form of procedure prescribed by any other law 
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for the time being in force.” 

In order to determine, therefore, whe- 
ther s. 27 has been pro tanto repealed by, 
8.162. it is necessary to decide : (a) whe- 
ther the Evi. Act is a special law; and (b). 
if so, whether s. 162 is a specific provi- 
Bion -to the contrary? On behalf of the 
convicts, it was- urged that the Evi. Act 
could in no circumstances be characterized 
as a special law within the meaning of 
8. 1 (2). Criminal P. C., and- that, at any 
rate, 8. 162 was a specific provision to the- 
contrary. It was further stressed that tha 
Legislature was aware of the apparent cone 
flict between the two provisions of law to the 
extent indicated. above and had expressly 
manifested its intention to abrogate sa. 27, 
while enacting s. 162. The Advocate- 
General, on the other hand, maintained that 
neither was it intended by the Legislature, 
to override the provisions of s, 27 while 
enacting 8.162 nor could si 162 pro tanto 
repeal s. 27, as it wasa special Jaw and 
8, 162 was not a specific provision to the 
contrary. Reliance was placed on several 
English authorities and English textbooks, 
which define what a special law is. But 
although in certain cases the principles 
deducible from such authorities. may - be 
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helpful tosome extent in determining the 
question involved, in this particular case 
we have principally to rely onthe inter- 
pretaticn put. by the Indian Legislature 
itself on the term “special law” as used 
in the Oriminal P. O. By sub-a, (2) of 8. 4, 
Criminal P.. C., all words and expressions 
used in the Code and not defined therein 
but defined in the I. P. C. shall be deemed 
to have the meanings respectively attributed 
to them by the latter Code, Section 4}, 
I. P.C. defines a “special law’ as a law 
applicable to a particular subject, We have 
to determine, therefore, what the Legislature 
intended to connote when they defined 
“special law” as a law applicable to a 
particular subject. It is obvious that this 
term was defined in the I. P. O. on account of 
its nse in s, 40, wherein the word “offence” 
was defined and it was provided that in 
cerfain sections of the I. P. O. the word 
“offence” denoted a thing punishable not 
only under the I. P. O. but under any spe- 
clal or local law “as hereinafter defined.” 
Evidently, therefore, when in relation 
tothe I. P, 0, the term “special law” was 
used, it referred only to alaw dealing with 
those matters which had not been dealt 
with in that Code, 4, e, a law creating 
offences not contemplated by the I. P.O, 
Had the Legislature intended to use the 
term “special law” in a different sense in 
relation to the Criminal P. O., it could have 
defined the term in that Code itself and 
not merely relied on its definition given in 
the I. P.O, It might be argued that the 
Criminal P. O, as such has nothing to do 
with anything besides procedure and cone 
sequently laws creating new offences are 
outside its ambit.. This is true but we cane 
not enterinto the minds of legislators as 
to why they chose to use this term, It jg 
noteworthy that alongside the term special 
law, the term local law was also used in 
sub-s. (2) of s.(1), Criminal P. O., and this 
term had also occurred in s. 40, I. P.O., 
and defined in s. 42 afterwards. Moreover, 
special form of procedure was specifically 
protected in this sub-section and if ‘special 
law’ meant ‘special prccedure’ only the 
words ‘special form of procedure’ would not 
have been repeated after the words ‘spec:al 
law.’ The intentional use of these „worda 
at the place where they oceur obviou-ly 
indicates that, something else than proces 
dure ‘was contemplated when the term 
‘special law’ was used in the earlier part of 
the sub-section, Whatever signification, 
therefore, may be attached to the term 
“special law” as used in its general sense, 
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in the particular sense in which it is used 
in the Oriminal P. O.; no other interpreta- 
tion can be put upon this term. In a case 
- reported in Emperor v. Po Han, 22 Ind. 
- Cas. 147 (17). Twomey. J. of the Lower 
Burma Ohief Court observed : 

“Tt might be argued thatthe Whipping Act isa 
‘special law’ within the meaning of s. 41, ag it is 
a lew ‘applicable to a particular subject’, namely 
whipping....... But it appears‘to me that the 
special laws contemplated by ss. 40 and 41 of the 
Code are only laws, such as the Excise, Opium and 
Oattle Trespass Acts, creating fresh offences that 
is, laws making punishable certain things which 
are not already punishable under the general Penal 
Code. The Whipping Act is not a special law in 
the senses it creates no fresh offences, but merely 
provides a supplementary or alternative form of 
punishment for offences which are already punish- 
able primarily under the I. P. O.... or other enact- 


ments.” 

Even otherwise it is difficult to hold 
that s. 27 or for that matter the Evi. Act 
is a Special law merely because it dealt 
with a subject which has not been dealt 
with anywhere else. If this be a sound 
test, then every law and every provision 
of every Jaw could be characterized as a 
special Jaw, as no subject dealt with in 
one enactment or Act of Legislature is 
dealt with in the other, The Evi. Act was 
enacted to apply generally to all cases 
to which it was made applicable by s. 1 
thereof, irrespective of the nature of the 
care or of the persons affected thereby 
and it cannot therefore be argued that it is 
a special law in any sense of the term, The 
Advocate-General besides relying on cer- 
tain passages from English judgments and 
English text books has furtber referred to 
Emperor v, Faujdar (13), In re Syamo 
Mahapatro (16) and Chinna Thimmappa 
v. Talu Kunta Thimmappa (28). It is true 
that these judgments support his contention 
but with all respect, they are not con: 
vincing as they either advance no reason 
for the view propounded: therein or the 
reasoning advanced is not sound. In 
Emperor v. Faujdar (13) all that is said 
is: l 

“Now, a special law is defined in s. 41, I, P. O. 
983 a law applicable to a particular subject. The 
Evi. Act therefore is such a special law, as it 
is a law specially applicable to the subject of 
evidence.” 

In In re Syamo Mahapatro (16) at p. 923* 


Ayyar,J., observed : 
“Section 27, Evi. Act, is a 

whereas s. 162, Oriminal P. O., is general, and 

nothing that we say here would in any way affect 


(98) 51 M 967; 112 Ind. Oas. 682: A I R 1928 Mad. 
1028; 29 Or, LJ 1098; 55M LJ 351; 8 L W 314 
( ). < é 
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the operation of s. 27, Evi. Act, when the condi- 


< tions mentioned therein are fulfilled.” 


Similarly at p. 926* Ohetti, J., remark- 
ed: 

“Section 162 seems to be a general rule for the 
exclusion of statements made by any person to the 
Police, and in view of the principle that a special 
rule je not impliedly affected by the general rule, 
8, 27, Evi. Act, being such a rule or an exception 
to the general rule, the Legislature may have 
omitted the said proviso as being unnecessary.” 

At p. 940* Pandalai, J. said: 

“All the Courts recognize that s. 27 Evi. Act 
ig not in any way affected by s. 162, Oriminal 
P.O. The view approved by the Full Bench is that 
the former is to be regarded as an exception to 
the latter and therefore saved according to-a well- 
recognized rule of interpretation .......To my mind, 
whether you regard s. 162 as a general rule to 
which s. 27, Evi. Act, is an exception or as 8 
special rule applicable to accused persons and there- 
fore itself an exception to the general rule under 
s. 8, Evi. Act, it is impossible to believe that the 
Legislature in framing s. 162, Oriminal P. O., 
intended by a side wind to repeal or modify the 
effect of a generel statute of such great importance 
as the Evi. Act, snd a general provision in it 
of such obvious use to the administration of justice 
as 8.8 thereof.” 

The usa of the words “general statute” 
in this passage is significant. In Chinna 
Thimmappa v. Talu Kunta Thimmappa - 
(28) at p. 973 and 974 Ramesam, J,, 
observed : 

“It seems to me that s. 162 relates generally to 
the admissibility of statements and it says that 
statements described in that section are inadmi- 
ssible. Section 27 relates to a more particular 
matter. It creates an exception to the general 
inadmissibility of statements made to a Police 
Officer, namely where the statement consists of 
information received from the accused in custody 
in consequence of which a certain fact is dis- 
covered. On the principle that a general rule is 
affected by a special rule and not the special by 
the generalrule, I am of opinion that s 27 isnot 
affected by s. 162, Criminal P, C., but s. 162, is 
affected by s. 27, Evi. Act. The result is not that 
the construction of s. 162 which I indicated above 
cannot stand but that a special exception to it 
exists in the circumstances mentioned in 3, 27, 
Evi. Act. In cases not covered by the exception, 
s. 162 as interpreted by me above continues to 
operate. The view indicated above is also the view 
taken in all the other High Courts besides Rangoon: 
vide Labh Singh v. Emperor (29), Rakha v. Emperor 
(30), Bahadur Singh v. Emperor (31), Emperor v. 


- Vithu Balu (32) and Agimaddy v. Emperor (10). 


With all respect, apart from the fact that 
the words “particular subject” have been 
interpreted in their literal sense without 


(29) 6 L 24; 88 Ind, Oas. 513; A IR 1925 Lah, 
337; 25 Or. T J 1153; 26 PL R139. - 

(30) 6 L 171; 93 Ind. Oas. 230; AI R1925 Lah. 
399; 27 Or. L J 438; 26 P LR 304. 

(31) 7 L 264; 95 Ind. Cas, 467; AI R1928 Lah. 
367; 27 Or. L J 803; 27 PL R 379. : 

(32) 26 Bom. L R 965; 83 Ind. Oas. 1007; AI R 1924 
Bom. 510; 26 Or. L J 223, 
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any reference to s. 40, I, P. O., the obser- 
vations made by the learned Judge even 
otherwise are not legally sound. In the first 
place, s. 162, Criminal P, C., can never be 
afected by any provision in the Evi. Act 
as is laid down in s. 2, Evi. Act, itself. 
It says: 

“Nothing herein contained shall be deemed to 
affect any provision of any statute, Act or regula- 


tion in force in any partof British India and not 
hereby expressly repealed." 


In the face of this clear provision of 
law it is altogether erroneous to say 
that any provision in the Evi. Act 
affects any provision in the Oriminal P. O. 
in any manner. Secondly, the reliance 
placed on the judgments cited by the learn» 
ed Judge for the proposition advanced by 
him is.not warranted by what was said in 
those judgments, In Labh Singh v. Emperor 
(29), the only reference to 5,162 was made 
in connection with the manner in which it 
should be used by the- Courts and no con- 
flict of this section with any section of the 
Evi. Act was in issue before the learned 


- Judge. Similarly, in Rakha v. Emperor 


(30), what was said rather goes against the 
contention of the learned Judge. It was 
observed there by Sir Shadi Lal, O. J.: 

“It is true that s. 15’, Evi. Act, laya down the rule 
that, in order to corroborate the testimony of a wit- 
ness, any former statement made by such witness re- 
lating to the same fact is admissible in evidence, but 
this general rule is controlled by the special provi- 
sions contained in s. 162, Criminal P. O., relating to 
criminal] trials.” 


In Bahadur Singh v. Emperor (31), a 
Division Bench of this Court explained the 
interpretation to be put on s. 162 -and held 
that under that secticn written statements 
were excluded as much as oral statements, 
Similarly, Emperor v, Vithu Balu (32) and 
Azvmaddy v. Emperor (10), merely lay 
down how statements recorded under s, 162 
should be used, In a recent judgment of the 
Madras High Oourt too, reported in In re 
Subbiah Tevar (3), a Division Bench of that 
Court composed of Burn and Stodart, JJ., 
held that s. 27, Evi. Act, was a special 
law which was not derogated from by the 
general rule enacted in s. 162, but this view 
was based solely on Chinna Thimmappa v. 
Talu Kunta Thimmappa (28) and In re 
Syamo Mahapatro (16), and as I have tried 
to explain above, the learned Judges there 
did not consider the question so fully as it 
deserved, their main anxiety being to save 
B. i Ja spite of its apparent conflict with 
s. 162. 

In another set of judgments too, such as 
Raunun v. Emperor (6), Jagwa Dhanuk v. 
Emperor (9) and Azimaddy v. Emperor (10) 
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a similar anxiety is visible, but there recone 
ciliation between the two conflicting sec- 
tions was effected by holding that s. 162 
did not refer to the statements of accused 
persons at all. It is significant however 
that in al) thcse judgments it was expressly 
observed that if s. 162 covered the state- 
ments of accused persons, s. 27 would 
stand repealed. In Raunun v. Emperor (8), 
at p. 87*,"Sir Shadi Lal, O. J. observed : 


“Our attention has been invited to the language 
of the section which it is urged forbids the use of 
a statement made by ‘any person’ to a Police 
Officer in the courge of an investigation, and it is 
argued that the words ‘any person’ include an 
accused person. This contention, if accepted, 
would virtually repeal s. 27, Evi. Act, and we do not 
think that such a result was ever intended by the 


- Legislature.” 


In Jagwa Dhanuk v. Emperor (9), at 
p. 78t, Mallick, A, J. C.. remarked : 

“To what extent the provisions of a special enact- 
ment, such asthe Oriminal P., O., override the pro- 
visions of a general enactment such as the Evi. Act, 
must depend upon the language of the specia! Act, 
but reading the present ss. 161 and 162 of the Oode I 
think it is clear that the main object of the Legisla- 
ture was to prohibit the use of the statements of pro- 
secution witnesses as corroboration under s. 157, Hvi. 
Act. The general provisions of the law with regard 
to the admissibility of statements made by accused 
persons like other admissions do not seem, in 
my opinion, to be safieoted. If it were other- 
i Act, must be considered 
repealed.” 

It may be noted that this learned Judge 
described the Criminal P, C., as a special 
enactment and the Evi. act as a general 
enactment, In Azimaddy v. Emperor (10), 
at p. 2437, Rankin, J. observed : 

“In this Court it is settled law that in spite of 
the generality of the language of s. 161 of the Code, 
that section does not apply to an accused. Both the 
context of s. 162 and its contents point in the seme 
direction. ‘Any person’ means quivis ex populo. It 
is unreasonable in view of the special law applicable 
to tle statements of accused persons to the Police, to 
refuse to apply the well-established rule generalia 
epecialibus non derogant. A contrary view involves 
an implied but complete repeal of s. 27, 
Evi, Act.” 

In Venkatasubbiah v. Emperor (33), an- 
other solution was found to enable the two 
sections to operate together. [t was ruled 
that s. 162 did not cover oral statement; but 
even in that judgment at p. 446 Wallace, J.o 
admitted that if s. 162 had been designed to 
prohibit the use of oral statements made to 
Police Officers in the course of Police inves 
tigation, he should have expected an amend- 
ment of s. 27, Evi. Act. As against this 

(33) 48 M 640; 86 Ind. Cas, 209; AI R 19:5 Mad, 
579; 26 Or. LJ 721; 48M L J 195;(1925) MW N 
68; 21 L W 190. 
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there are certain Judges who have held de-. 
finitely that.s. 27, Evi. Act, was, pro tanto 
repealed bv s, 162, Criminal P. O. In Eme 
peror v. Nga Tha Din (11, at p. 894, 
Heald, J. remarked : 

“I entirely agree with the learned Judges that 
statutes are not to be held to be repealed by im- 
plication unless the repugnancy between the new 
provisions and the former statute is plain and 
‘unavoidable, but in this case the repugnancy is 
clear and admitted, and I do not think that the 
Iéarned Judges have given good or sufficient’ rea- 
sons for avoiding it. Practically all that they say 
is that they are unable to believe that the Legis- 
lature could have intended that s. 162. should 
affect s. 27, Evi. Act, and that the provisions of 
the Act are independent, of those of the. Code, 
If; ês T believe, we.are not entitled to consider the ` 
intention as against the ‘actual words of.the Legis- 
lature, then the first of these reasons is no reason 
andin view of the fact that the provisions of 
s. 162 of the Oode unquestionably affect, to a 
greater or less extent, those of es. 155 (3) and 157. 
Evi, Act, it is difficult to see on.what principle it 
must be held that they cannot affect s. 27.” 

At p. 90*, the learned Judge added : 

.“The conflict between the natural meaning of the 
words used ing. 162 ofthe Oodeand that of s. 27, 
Evi Act, in so far ss the latter would allow proof 
of statements made to the Police during a Police 
investigation. under Chap. XIV of the Code by an 
accused person-while.in the custody of the Police, is 
such that the latter to the extent in which it allows 
pee of such. statements, must be regarded as having 

een: repealed,” 

In Bhagia v. Emperor (34), Kotval, A. J. 
0., remarked: , 

“Abrogation by implication is by no means un- 
common and that such. abrogation ofs. 27, Evi. Act, 
results is no reason for not interpreting the section 
according to its plain language. Nor is the-provision 
contained in s. 27, Evi, Act, of such paramount im- 
portance that there should be great hesitation in 
accepting an implied abrogation of it. It is to be 
further noted thats. 162, Criminal P. O. by cl. (2) 
expresely saves s. 32(1), Evi.. Act. The implication 
of the abrogation of s. 27, Evi. Act, is so obvious that 
we should expect that section also to be expressly 
saved.” l 

In Emperor v., Nga Kyaing, 94 Ind. Oas. 
706 (35), Doyle, J. observed: 

` “There was really no admissible evidence on which: 
M. K. could be convicted, since e. 162, Criminal P. O. 
must be taken as overriding s, 27, Evi. Act.” 

It is etrenuously coniended by the Advo- 
cateGeneral that the Legislature should 
not be taken to have repealed ‘s. 27 by 
é¢mplication and that if it intended to do 
eo while enacting s. 162, Oriminal P. C., it 
should bave indicated ite intention in a 
clearer manner. He has relied in this con- 
nection. on the following remaks made by 
Maxwell in his treaties on Interpretation. of 


(34) A I R 1927 Nag. 203; 100 Ind, Cas. 820; 28 Or. 
LJ 840 


` (35) 94 Ind, Oas. 706; AY R 1926 Rang. 112; 97 
Or: L J 68, cy 
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Statutes, at p. 156: a 
“IJt is buta particular application of the general 
presumption against an intention to alter the law. 
beyond the immediate scope of the statute to say 
that a general Act is to be construed as not repeal- 
ing a particular one, that is, one directed towards 8 


‘special object ora special class of objects. A general 


later law does not abrogate an earlier special one 
by mere implication............ Where general’ words in 
a later Act are capable of reasonable and sensible - 
application without extending them to subjects ' 
specially dealt with by earlier legislation......that. 
earlier and special legislation is not to be held 
indirectly repealed, altered or derogated from merely 
by force of such general words, without any indi- 
cation of a particular intention ‘to do 80 ...........Lhe 
intention must bemanifeet in explicit language or 
there be something which shows that the attention: 
re the Legislature had beenturned to the special 
ct.” 


There is no force however in this con- 
tention. Apart from the fact that the. 
Evi. Act does not deal with a special object 
or special class of objects as contemplated 
in the quotation reproduced above, the 
Legislature here has consciously abstained 
from protecting s. 27, although its attention 
had turned to the Evi. Act while drafting 
s. 162 and it was aware of the apparent 
ecnflict between the two sections in the 
matter of such statements cf accused 
persons in custody to a Police Officer,as 
lead to discovery, Firstly, dying declara». 
tions. have been excluded ever since the 
law .of Oriminal Procedure was codified. 
Secondly, in the Oriminal P. O, of 1882 a, 
separate paragraph was added to s. 162. 
wherein it was expressly stated that the 
section would not affect the provisions of 
s. 27, Evi, Act. In 1898, this paragraph 
was deleted and a separate sub-section 
added in which s. 32, cl. (1), Evi. Act, 
was specifically saved. In 1923, sub-s, (1); 
s: 162 was completely ra-drafted but no 
protection was afforded to.s, 27, although 
sub-s..(2) dealing with dying declarations. 
was retained. In the face of such conscious 
and deliberate acts on the part of the. 
Legislature, it cannot be argued that the 
repeal of s. 27 is merely by implication. It 
is not for us to speculate on the reasons 
which led the Legislature to adopt this 
course but the fact remains that in 1882 
s, 27 was protected and that in 1898 this 
protection was withdrawn. 


It is further obvious thats. 27 is not the 
only section which is controlled by s. 162, 
Several other sections of the Evi, Act have 
been affected in a similar manner. For 
instance, the power of a Judge under s. 165, 
Evi. Act, to ask any question,he pleases 
in order to discover or to obtain proper 
proof of relevant facts, cannot now be ‘exer- 
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cied for the purpose of introducing evi- 
dence in contravention of s. 162,-Oriminal 
P. O.: Rahijaddi v. Emperor (3°) and 
Keramat Mandal v. Emperor (37). Similarly, 
s,.157, Evi. Act is controlled by s. 162: 
Rakha v. Emperor (30). Besides s. 155, Evi. 
Act, has also been modified to some extent 
by ane Emperor v. Najib-ud-din (38) at 

. 593. | 
j The Advccate-General has further con- 
tended that to hold that s. 162 pro tanto 
repeals e. 27 would lead to a manifest con- 
tradiction of the apparent purposes of the 
enactment and further cause hardship and 
injustice, which presumably was not intend- 
ed by the Legislature, and that, conse» 
quently, a modified interpretation can be 
put upon 8. 162, which avoids these results. 
In my view however this is not 60. There 
is neither any manifest contradiction of the 
purposes of the enactment nor will any 
hardship or injustice result, if oral etate- 
ments made by persors in the custody of a 
Police Officer leading to discovery, are ruled 
out of consideraticn. On tke other hand, in 
the majority of cases miscarriage of justice 
or hardship apprehended will be avoided. 
In the course of the arguments, it was also 
considered whether s. 27 was a proviso to 8. 
96 only, or whether it wasintended toserve 
as a general exception to all the relevant 
sections in the Evi. Act. Suffice itto 
say thatthe trend of authority of the vari» 
òus High Courts in India has 80 far. been 
to treat s. 27 as a general proviso to all the 
relevant sections and not only to 8. 26 
Durlav Namasudra v. Emperor (39) and this 
appears to me to be the correct view to 


adopt. 


I am therefore of opinion (a) that the 
Evi. Act is not a ‘special law’ but a 
‘general Act’ which, to borrow the language 
of Lord Bowen “‘aplies tothe whole com- 
munity and is unlimited both in its area 
and as regards individual in ils effect,” or, 
in the words of Lord Blackburn, “isa gene- 
ral enactment for the. benefit of all of His 
Majesty's liege subjects;” and (b) that being 
an earlier Act, it has been abrogated to that 
particular extent with which we are at pre- 


(36) 58 O 1009; 132 Ind. Cas. 159; AIR 1931 Cal. 
189; (1931) Cr. Oas. 253; 35 0, W N 317; 32 Cr. L J 
841: Ind. Rul. (1931) Cal. 543. ; 

(37) AI R 1926 Cal, 147; 92 Ind. Cas. 453; 27 Or. 
L J 277; 420 LJ 528. 

(38) AI R 1933 Pat. 589, (593): 147 Ind. Oas. 142; 
Aa rae 1350: 35 Cr. L J 379; 14P LT 543; 


39. 
(39) .£9 0 1040; 138 Ind. Cas. 116; AT R 1932 Oal. 
, 397; (1932) Or. Cas. 266; 33 Or. L J 546; 38 OW N 
373; Ind. Rul. (1932) Cal. 417. ; 
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sent concerned by the enactment of s. 162 
at a later period. Consequently, statements 
which were, prior to tte enactment of 
s.162, admissible in evidence in the cir- 
cumstances specified in s. 27, cannot now 
be used as evidence for any purpose what- 
ever. ; 

In this view of tke law, the question 
whether s. 162 is or is not a specific pro- 
vision tothe contrary in case it ig held that 
the Evi. Act is a apecial law, does not 
arise, But if the question did arise, I would 
not find it difficult to hold that s, 162 was 
a specific provision to the contrary. The 
very language of the section indicates that 
it was intended to supersede all provisions 
wherever contained relating to this subject. 
The only exception that was contemplated 
by the Legislature while enacting the section 
was specifically provided for in the body 
of the section itself, and in the face of such 
a clear language, it cannot be urged that 
any other law relating to the subject was 
kept intact in spite of the provision made 
in this section. 

In one of the cases referred to us, the 
following two questions further arise, 
namely: (|) when is a person said to be in 
the custody of a Police Officer; and (2) isa 
statement made to a person otherthan a 
Police Officer but in the immediate presence 
of a Police Officer and on a question put by 
or at the instance of the said officer, a state- 
ment within the purview of 8,162? ‘lo as- 
certain what custody implies, ss. 46 (1), 167 
and 169, Criminal P. O., where the word 
custody is used, may be referred to among 
others. Section 46 (1) reads; 

“In making an arrest the Police Officer or other 
person making the same sball actually touch or 
confine the body of ‘the person to be arrested, un- 
lese there be a submission tothe custody by word 
or action. 

Under s. 167, whenever any person is 
arrested and detained in custody, and it 
appears that the investigation cannot be 
completed within the period of twenty-four 
houra and there are grounds for believing 
that the accusation or information is well- 
founded, the offizer in charge of the Police 
Staticn shall forward the accused to the 
nearest Magistrate, Under s, 169,if upon 
an jnvestigaticn under Ohap. XIV there 
is not sufficient evidence or reasonable 
ground of suspicion to justify the forward- 
ing of the accused to a Magistrate, such 
officer shall if such person is in custody 
release him on his executing a bond to 
appear if and when so required before a 
Magistrate empowered to try the accused. 
“Custody” therefore implies some sort of 
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restraint or detention either by word or 
action. By virtue of s. 169, the detention is 
of such a character that to get rid of it, a 
Person in custody is required to execute a 
- bond. Unless therefore there is some such 
restraint -as is contemplated in these sece 
tions, a person cannot be said to be in the 
custody of a Police Officer. Reference in 
this connexion may be made to Emperor 
. V. Mudar (40); Maung Lay v. Emperor (25), 
and Aishan Bibi v. Emperor (24). In 
Emperor v. Mudar (40), five Judges of the 
Allahabad High Court includigg Petheram, 
©. J. and Mahmood, J observed?in relation 
to an accused person that though he had 
not been formally arrested he was in a con- 
dition of restraint which in fact amounted to 
his being in custody of the Police. They 
further added that at any rate they were 
not prepared to believe that he wasa free 
agent and: capable of going whither he 
chose. In Maung Lay v. Emperor (25) at 
Pb: 615 and 616#, May Oung, J. remark 
ad: 


“This idea of 'free detention’ is, in my view 
altogether mistaken, sometimes ‘even hypocritical, 
It is an infringement of the spirit. While appear- 
ingto conform tothe strict letter of ths law, and 
I would lay down that as soon as an accused or 
suspected person comes into the hands of a ‘Police 
Officer, he is in the absence of clear and unmistak-, 
able evidence tothe contrary, no longer at liberty 
and is therefore in custody within the meaning of 
ss. 26 and 27, Evi. Act.” 

Ia Aishan Bibi v. Emperor (24), a Divi- 
sion Bench of this Court followed with ap- 
proval the remarks of May Oung, J. as 
-quoted above and observed that in order 
to make tbe statements given by an 
accused person, in consequence of which 
some discoveries were made, adaissible in 
evidence under s. 27, Evi. Act, it was not 
necessary that the accused should be in 
Police custody under a formal arrest. 
From these judgments a3 well as from the 
language of the sections of the Criminal 
P. ©, referred to above, it follows that a 
person cannot be said to be inthe custody 
of a Police Officer unless some sort of 
restraint has been exercised on him either 
by word or by action. If his movements 
are not restricted or in other words if he is 
a free agent and can go whither he chooses 
as observed by the learnad Judges of the 
Allahabad High Court,he cannot be said 
to beig the custody of the Police. To 
determine therefore whether a person is in 
custody or`not, no general rule can be laid 
down, and jt would always be a questio 


(40) A WN 1885, 59 (F B).) : 
*Pages of 1 R.—(£d.] 
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of fact to be decided cn the circumstance 
of each case. l 
As regards the second question Kutab 
Ali v. Emperor (26), Matu v. Emperor (27) 
and Emperor v. Har Piari (41), -may be 
referred to with advantage, In Kuta’ 
Ali v, Emperor (24) a confession had been 
made by a suspect toa zaildar as well as 


a lambardar after the arrival of the Sub- ` 


Inspector of Police who at thetime of the 
confession was sitting only a few yards off, 
A question arose whether that confession 
was inadmissible under s. 25, Evi, Act, 
which says that no confession made to a 
Police Officer chall-be proved as against the 
person accused of any offence, A Division 
Bench of the Punjab Ohief Court presided 
over by Sir Arthur Reid, O. J., and Ratti- 
gan. J.. (who afterwards became the first 
Chief Justice of this Court) came to the 
conclusion that that confession came within 
the mischief ofs. 25. The learned Judges 
observed as follows : 

“It is true that technically this confession was 
not made tothe Police, but we cannot lose sight 
of the fact that in reality it wasso made. The 
Police were actually present and must have heard 
everything that was said, and to admit that a 
confession, nominally made to a third party, does 
not come withinthe spirit or letter of s. 25, Evi. Act 
because, although the Police were present, the 
confession was addressed to 8a third person 
would, in ouropinion, be tantamount to holding that 
the Police could by this convenient subterfuge evade 
the stringent provisions of that section. We hold 
therefore that Sahara’s confession to the zaildar 
and the lambardar, made in the immediate pre- 
sence of the Police, was also inadmissible in 
evidence,” . 

The Division Bench that decided Matu 
v. Emperor (27) was composed of Sir Donald 
Johnstone, O. J., and Leslie-Jones, J. (who 
later became a Judge’ ofthis Court). In 


that case a suspect nid been made over ° 


by the Police toa few gentlemen who took 
him away a short distance where be was 
alleged to have confessed. The’ learned 
Judges observed : 

“The confession made on May 24, to P. Ws. Nos. 7 
to 9, is clearly inadmissible in evidence. The 
learned Sessions Judge has distinguished Kutab Ali 
v. Emperor (26) and similar rulings. No doubt in 
Kutab Ali v. Emperor (26) it was found that the 
Police were sitting within earshot when the 
confession was made but in principle the ruling 
fully covers a case like this where the Police make 
Over 8 suspect to a few gentlemen, who take him 
away & short distance (perhaps beyond earshot), 
get a confession from him and return him to the 
Police." 

In Emperor v. Har Piari (41), Walsh and 
Pullan; JJ., made the following observa- 
tions : 
_ “We say nothing to throw doubt on the proposi- 

(41) Al R 1926 All, 737;97 Ind. Oas. 44; 49 A 57; 
27 Or. L J 1068; 22 A L J 958, 
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tion that a confession made to ‘another person in 
the presence of a Police Officer, who has asked 
or instructed that other person to take the confes- 
sion in such a way astobe his agent, where the 
confession takes place under such. circumstances 
that the Police Officer is in such proximity as to make 
his presence likely to affect the mind ofthe con- 
fessing pereon, isin substance a confession to a 
Police Officer’’. 


In my view, the words “to a Police Officer” 


as used in s. 162, Criminal P. O. are also 


. susceptible of the same meaning as has 
been placed upon those words as used in 
B. 25, Evi. Act. The Advocate-General cone 
tends that the expression “to a Police Officer” 
is to-be literally interpreted and that unless 
a statement is addressed to a Police Officer, 
it cannot be hit by 5.162. I donot agree. 
The opinion of the six learned Judges 
mentioned above, all of whom were 
Englishmen and whocould thus say with 
authority what meaning should be given 
to the expression “to a Police Officer” is 
entitled to great respect. Not to extend 
the meaning of this expression in the 
manner indicated above will necessarily 
lead to a grave miscarriage of justice— 


a result which must be avoided on all res 


cognized canons of the interpretation ot 
statutes. 

The result is that, in my view, (l) 
information received by a Police Officer 
from an accused person in custody, in 
consequence of which any fact is deposed 
to as discovered, which was admissible 
under s 27, Evi. Act, prior to the 
decision of their Lordships of the Privy 
Council that s. 162, Criminal P. O. covers 
statement of an accused person as well, can, 
after that decision, no. longer be used as 
evidence against him on, account of its 


being expressly barred by s. 162; (2) the- 


term ‘custody’ as used ins. 27 connotes 
some idea ofrestraint cn the movements 
of a person either by word or action and 
it is open to an accused person to prove in 
every Case that arises that he was actually 
in the custody ofa Police Officer, although 
in the Police diaries he was not shown to 
have been formally arrested; and (3) an 
accused person can-urge that a statement 
intended to be used against him under 
s. 27 on the ground that it was made to a 
person other than a Police Officer should 
be deemed to have been made to a Police 
Officer in the circumstances in which it is 
proved to have been made. 

g:Monroe,J.—I agree with the view of 
the learned Chief Justice, I express no 
opinion on the meaning of the words 
. ‘dealing with a particular subject’ which I 

find it impossible to interpret. l 
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Ram Lall, J.—Having had the advantage 
of reading the judgments recorded by the 
jearned Chief Justice and my other learned 
brethren, I am in agreement with the views 
expressed by the Hon'ble Ohief Justices on 
the main quescion referred and also with 
Din Mohammad, J. generally. 


Order of the Full Bench 


The answer to the question submitted to 
the Full Bench is that s. 162, Oriminal 
P. O., repeals pro tanto s, 27, Evi. Act. 
The cases will be returned to the Judges 
in Single Bench to be dealt with in the light 
of this decision. 


8S. Answered accordingly. 





CALCUTTA HIGH COURT 
Civil Rule No. 789 of 1939 
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Nasiu ALI AND Nagaina Rau, JJ. 

NATHMULL BHUTURIJA—Ptaintipg? 
—-PETITIONER 
versus 
GOLAM JABBAR MIA MUTWALLI 
KULPARA JABED MUSJID- DEFENDANT 


— Oprcgits Party 

Bengal Agricultural Debtors Act (VII of 1938), 
s. 34—Suit for rent—Plaint insuffictently stamped— 
Date fized for payment of defictency—Before such 
date on application by debtor, Debt Settlement 
Board issuing notice under s. 34—Suit, if can be 
stayed without making up deficiency. 

In view of the provisions of s. 6, cl. (2), Court 
Fees Act, the Oourt has jurisdiction to receive in- 
sufficiently ‘stamped plaint and to direct the plaintifi 
to put in the deficit court-fee within a certain time. 
As soon as the plaint is received, the suit must be 
taken to beinstituted from that time though of 
course the plaint is liable .to be rejected under 
O. VII, r.1l, Civil P. O., if the deficit court-fees are 
not paid within the time fixed by the Court. 

Where, therefore, an insufficiently stamped plaint 
is filed in rent suit andthe Court fixes time for 
making up the deficiency but before it is made up 
the debtor applies to the Debt Settlement Board and 
the Board issues notice under s. 34, the suit can be 
stayed without payments of the deficient court-fee. 


C. Rule in the matter of application for 
setting aside’ orders of the Sub-Judge, 
Rajshahi, dated May & and 15, 1939. : 


Mr. Phanindra Kumar Sanyal, for the 


Petitioner, - 
Dr, S. C. Basak and Mr. Rama Prosad 
Mukherjee, for the Opposite Party. ° 


Nasim All, J.—The petitioner filed a 
plaint for recovery of Rs, 4,773-6-0 as arrears 
of rent from the opposite party in the Court 
of the Subordinate Judge of Rajshahi on 
April 17,1939. This plaint was not sufficic 
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ently stamped, The Judge however or- 
dered the plaint to be registered and 
directed the petitioner to put in the deficit 
courtefee on or before April 25, 1939. On 
this last mentioned date the petitioner 
applied for an extension oftime for filing 
the deficit court-fee and the Judge allowed 
him time till May 2,1939. On April 29, 
1939, a notice under s. 34, Ben, Agri, 
Debtors .Act, from the Haragram Debt 
Settlement Board was received by the Judge. 
On -May 2, 1939, the Judge heard the 
Pleader of the petitioner on the ‘question 
as to whether further proceedings should 
be stayed in view of the notice under sg, 
34, Ben. Agri. Debtors Act. On May 8, 
1939, the Judge held that by the 
operation of the notice unders, 34, Ben. 
Agri, Debtors Act, the petitioner 
was not exempted from payment of the 
deficit court-fees. He accordingly gave the 
petitioner time till May 15,to put in the 
deficit. court-fee. On May 15, 1939 tha 
petitioner applied for time to file the 
deficit court-fee. The lesrned Judge there- 
upon passed. the following order: 

“Plaintiff's petition for time to file deficit court-fee 
is put up. Heard plaintiff's Pleader. Suit is fixed 
on May 22, 1939, for filng deficit court-fee. No fur- 
ther time will be allowed.” 


The petitioner thereupon obtained the 
present Rule from this Court on May 19, 
1939,. calling upon. the opposite party to 
show sause why this order of the learned 
Judge should not be set aside and why 
the filing of the. deficit’ court-fee should. 
not be stayed till the final disposal of the 
application of the opposite party before. 


the Debt Settlement: Board.’ The point for 
is ‘whether. 


determination in this Rule 
there is a suit pending before the Subor- 
dinate Juge. Under s. 26, Civil P. O., 
every suit is instituted by the presention of 
a plaint or in such other manner as may. 
be prescribed by the rules. Under O. IV r, 
] provides: . 

“(1) Every suit shall be instituted by presenting 
a plaint to the Court or such offier as it appoints in 
this behalf. 

_ (2) Every plaint shall comply with the rules con- 
teined in O. VI and O, VII so far as they are appli- 
cable,’ 

Order VII. r. 11,80 far asit is material 
for the purposes of this case, is as follows: 

“The plaint shall be rejected in the following cases: 

e 


(b) where the relief claimed is under-valued, and 
the plaintiff on being required by the Court to correct 
the valuation within a time to be fixed by the Court, 
fails to do so: : 

(c) where the relief claimed is properly valued, but 
the plaint is written upon paper insufficiently stamp- 

ed, and the plaintiff, on being requied by the Court 
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to supply the requisite stamp paper within a time, to, 
be fixed by the Court fails to ‘do so.” 

Under r. 2 of O. IV MA 

“The Oourt shall cause the particulars of every suit, 
to be entered in a book to be kept for the purpose and., 
called the register of civil suits. . Such: entries . shall | 
be numbered in every year according to the order in 
which the plaints are admitted.” 


The order of the learned Subordinate. 
Judge clearly indicates that the plaint was 
registered on that date, though it was in- 
sufficiently stamped. In view of the provi- 
sions of s. 6, cl. (2), Court Fees Act, the 
Subordinate Judge had jurisdiction - to ree 
ceive this insufficiently stamped plaint and 
to direct the petitioner to put ia the deficit 
court-fee witbin a certain time. As soon 
as the plaint is received, the suit must be 
taken to be instituted from that time though 
of course the plaint is liable to be rejected 
under O, VII, r. 11 of the Ovde if the deficit 
court-fees are not paid within the time fixed 
by the Court. We are therefore of opinion 
that the learned Subordinate J udge should 
have. stayed further proceedings in the 
matter till the application of the debtor 
opposite party .is decided by the Debt 
Settlement Board-under the provisions of 
the Ben. Agri. Debtors Act. The KRule is 
accordingly made absolute and “the 
order complained of is set aside. There 
will be no order as to costs in this Rule. 

The view taken by us in this case cyn- 
not in any way affect public revenue as the 
plaintf will have to pay the deficit court-fee 
if the debtor’s application before the Debt 
Settlement Board is dismissed and there- 
after the plaintiff wants to get his remedy 
in the Civil Court. ee = 


Narsing Rau, J.—I agree, 


` B. Rule made absoiute. 


Ne 


LAHORE HIGH COURT 
Oriminal Revision No. 1165 cf 1939 
December 1, 1939 
Buackes, d. i 
KANIYA RAM-— COMPLAINANT — 
PETITIONER 


LersUs 
CHANAN MAL AND otfazrs—Aoouszp— 


RESPONDENTS 

Criminal Procedure Code (Act V of 1898), sa. 4 
(h), 202—Complaint—Complaint containing prayer 
that case be investigated by superior Police Oficer 
on ground that local Police were hostile to com- 
plainant—Complaint, if ceases to be so—Bona fides 
of Police impugned in complaint—Magistrate sending 
at for ‘report’ by Police Oficer—Legality. 

An application addressed and presented to a 
Magistrate containing an allegation that an offence: 


L 
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has been commitled, with -a ‘prayer that the cul- 
prits be suitably dealt with, is a “ complaint ” 
within the definition of that term contained in 
s. 4, Oriminal P, O. Merely because the applica- 
tion also contained a prayer that the case should 
bè investigated by a superior Police Officer on the 
ground that the ‘ local” Police were hostile to 
the applicant and under the influence of the princi- 
pal accused, it does not cease to become & com- 
plaint which can only be dealt with under the 
Oriminal P. O., and become an executive applica- 
tion, which can be dealt with in a different măi- 
ner. l : 
““ The-action-of the Magistrate in sending for 
‘report’ by a Police Officer a complaint:in which 
thebone fides of the Police are impugned is -not 
‘j]légal under the statute. ' 


“Or. ‘R. from an'order of the Sessions 
‘Judge, Maltan, dated July 1, 1939. 


Mr, D N. Aggarwal, for the Petitioner. 

Messrs. Nand Lal Salooja, for the Advor 
‘gate-General and- M. .L, Puri, for the 
,Orown. A. i 


Order,—On February 3 ‘or 4- last the 
‘petitioner’ presented before the learned 
District Magistrate of Multan a document. 
I use the term ‘document’ advisedly, as 
there appears to have been some confu- 
sion as to. its nature, I bave been 
through itand I find that it contains an- 
‘allegation that an offence has been -come 
mitted, that itis addressed to a Magis- 
trate, and thatit ends with a prayer that. 
the culprits besifitably dealt with. It ‘ia 
therefore manifestly a “complaint” within 
the definition of that term contained in 
s. 4, Criminal P.”O, and ought to have 
been dealt with under -the provisions of 
Chaps. XVI and XVII of that Code. The 
learned District Magistrate -appears -howe 
ever to hava -considered it to -be-:execus 
‘tive -application. Counsel for the“ Orown 
has explained’ this attitude by saying that 
the document also contuins a prayer that 
the case should be investigated by a 
superior Police Officer on the ground that 
the “local” Police. were hostile to him 
and under the infiuence of the principal 
accused. It is difficult however for me to 
see that because sucha prayer ‘is added 
toacomplaint it ceases to become a com- 
plaint which can only be dealt with under 
the Oriminal P. O„ and becomes an 
` executive application, which can be dealt 
with in a different manner. In consequence 
of this mistake it would appear prima facie 
‘that that complaint has never been -dis- 
posed of according to law, and that all that 
has happened is that another Magistrate 
has “cancelled” this case on a report by: the 
Police after investigation. 
°- The complainant: however put in another 


-KANIYA RAM V. OANAN MAL (LAH) 


-ment itself took action 


‘trate, was in fact given effect to by 
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“complaint” on February 27, 1939. This 
‘is the subject of the present revision pəti» 
tion. It seems to me however that this 
document is not really afresh complaint, 
but a reminder to the previous complaint 
with an added prayer thatthe Magistrate 
should told'an enquiry himself under s. 202, 
‘Criminal P, ©. On this view the learned 
District Magistrate’s order dismissing this 
‘complaint’ would really have the effect 
of dismissing the original complaint and 
‘the situation would therefore have regue 
larised itself. In any case the mere 
omission by ths District Magistrate to 
pass any formal order dismissing the come 
plaint of February 4, 1939 dogs not appear 
‘tome to have occasioned any failure of 
justice, and is no ground for revision. 

What the petitioner really contests howe 
ever is the action of the learned Magise 
trate in sending for ‘report by a Police 


-Officer a ‘complaint in which the bona fides 


ofthe Police are impugned. Iam quite 
awate that. as Oounsel for the petitioner 
‘has pointed ott, there is a string of 
authorities in support of the- proposition 
that this‘is generally undesirable. These 


authorities howéver are not based upon any 


provision of the statute, but upon general 


ground of policy. The statute still remains 
'afid under the statute it is not illegal to 
‘send sucha complaint for inquiry or ine 


vestigation -by a Police Officer. Before, 


therefore, ‘this would be a- ground for 


revision it would have to be foundi-in the 
-words of s. 435 that this particular order 
‘was in fact incorrect or improper. In cone 
‘sidering this question, it must be remember- 
ed that the complaint was only against the 
local’ Police, actually against a particular 
Sub-Inspector. As’ pointed out by the 
learned Sessions Judge the Police Depart- 
and at a very 
early stage the investigation was taken 
over by another Sub-Inspector, and very 
soon after that by the Deputy Superinten- 
dent of Police, Mr. Phillips. It will be seen 
then that the supplementary prayer in the- 
original complaint of February 4, 1939 
though not granted by the District Magise 


the 
Police themselves. 

At the time that the second “complaint” 
was filed this investigation was practically 
complete and I see no reason to doubt 
that it was the knowledge that the original 
complaint had been exposed as false, and 
that the complainant was in danger of proe 
secution under s. 182, I.P. O, that “led to 
its ‘being filed in this way. As the investis 
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gation was practically complete, I consider 
that the learned District Magistrate took a 
very proper course in asking the Superin- 
tendent of Police to report, in other words 
tosend upthe result of the investigation 
before deciding whether to hold an enquiry 
bimself under s, 202, Oriminal P. C. The 
learned District Magistrate on perusing 
the papers cameto the conclusion that 
there was no. case and dismissed the come 
plaint. It would probably have been more 
satisfactory if he had dealt with the specific 
prayer that be should hold an inquiry 
himself, and have distinctly rejected this 
prayer instead of merely dismissing the 
complaint as a whole, but I cannot hold 
that his failure todo 20 is even an irregu 
larity, as the rejection of the specific prayer 
must be held to be implied in the dismissal 
of the complaint. | | 

The only point that remainsis whether 
the learned District Magistrate was 
Justified on the merits in holding that there 
.was`no case. The learned Sessions Judge 
has pointed cut that the main investigation 
was carried out by the A. S. P. (A.S. I?) 
and the D. S. P. and that the complainant 
had nothing to say against either of these 
officers. Nor had Counsel for the petitioner 
anything to say-against them -before me, 
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CALCUTTA HIGH COURT 
Oriminal Revision No. 894 of 1939 
February 15, 1940 á 
HRNDHRSIN ANO MOHAMAD Akram, JJ. 
SREERAM SAKSENA—Acoussp— 
PRTITIONER l 
versus l 
EMPEROR—OProsıTe Party 
Penal ` Code (Act XLV of 1860), a. 292—Picture of 
nude woman when can be regarded as obscene under 
8. 292, 7 
A picture of a woman in the nude is not per se 
obscene, when there is nothing in it which would 
shock or offend the taste of any ordinary or decent- 
minded person. Unless the pictures of nude females 
are an incentive to sensuality and excite impure 
thoughts in the minds of ordinary persons of nore 
mal temperament who may happen to look at 
them, they cannot be regarded as obscene within 
the meaning of s. 292, I. P.O. For the purpose of 
deciding whether a picture ig obscene or not one 
has to consider toa great extent the surrounding 
circumstances, the pose, the posture, the suggestive 
element in the picture, the person into whose hands 
it is likely to fall, ete. No hard and fast rule can, 
therefore, be. laid down for the determination of the 
matter. The Oueen v. Hicklin (1), relied on, 


Mr. Amiya Prosad Maitra, for the Peti». 
tioner. l 
Mr. Lalit Mohan Sanyal, for.the Orown. 


‘Henderson, J.—This is a fule calling” 
upon the Ohief Presidency Magistrate; Oal- 


except some. sort of vague general; ob- 
jection that they are Police Officers. The 
suggestion ` appeared to.be, though Uoun- 
sel fought shy of actually asserting -go, 
that because they are Police Officers it 
must be presumed that they would connive 
at any dishonest action of another member 
of their department, -I can see no real 
: grounds for such a. presumption. ~The 
earned ‘Sessions Judge has also . pointed 


‘cutta,; to show cause why - the: conviction of 
— the petitioner under s. 292, I. P. O., should 
not be set aside. The prosecution waa 
instituted in connection with certain photos 
graphs which were reproduzed .by. the 
petitioner by some mechanical process and 
then issued for sale in“ the streets. The 
learned Magistrate was right when.he-said- 
that the: only ‘question for his ‘determina: 
tion was whether these- postcards : are 


out that it was not denied before him that 
‘all the available evidence preduced by the 
complainant was not taken by the Police, 
Before me Counsel was only able to suggest 
- very vaguely thai there might have been 
some more evidence which the Police 
did not take. The learned Sessions Judge 
‘has also pointed out that it was also not 
denied beforehim that due consideration 
vas paid lo the injuries alleged to have 
been sustained by the complainani’s sons 
in the alleged dacoity, 

In conclusion the learned Sessions Judge 
. after ccnsidering the report of the Police 
investigation considered that it would be a 
waste of public time toorder any furtber 


-joquirv. Ihave also considered his report . 


. and I agree with him. | 
miss this petition, o 
Be Petition dismissed. 


accordingly diss 


‘Sun Bathers’ and 


obscene. They are all postcards of women 
in the nude. Blocks were prepared from 
photographic reproductions published in 
booklets entitled ‘Perfect Womanhood’, 
‘Eve in the Sunlight.’ 
These books were purchased by the peti- 
tioner from well-known book-sellers of 
repute in Oaleutta. The conviction cannot 
be upheld. unless we are prepared to Bay 
that a picture of a woman in the nude is 
perse obscene. If the postcard reproduc- 
tions are obscene, the originals are equally 
so and the book-sellers are as guilty as the 
petitioner. It appears from his judgment 
that the learned Magistrate was not Dre- 
pared to go so far as to hold that ‘the 
originals are obscene,. He was also 
influenced by a suggestion of the prose» 
cution, which is not supported by any evi- 
dence, that the photographs are of lowe-clasg . 
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shameless foreign prostitutes. He was 
also influénced by the motive which he 


attributed to the petitioner and to the 
fact that these reproductions were sold in 
the stree's. Instead-of being influenced 


by these matters the learned Magistrate . 


should -have merely considered whether 
there is anything obscene in the postcards 
themselves. In dealing with matters of this 
kind reliance is always placed upon the 
observations cf Ocekburn, C. J. in the case 
. in The Queen v. Hiclin (1). The learned 
Chief Justice said this : 

“I think the test of obscenity is this, whether the 
tendency of the matter charged as obscenity is.to 
deprave and corrupt those whose minds are open to 
such immoral influences and into whose hands a 
publication of this sort may fall.” 


_It was not disputed by the Orown that 
- there is ncthing in these postcards which 
would shock cr offend the taste of any 
ordinary or decent-minded person. It was 
equally not disputed by the defence. that 
they might have an undesirable effect upon 
a perscn of depraved cr prurient mind. In 
my judgment, the former test should be 


applied. If the latter test is applied, itis 


not possible to attach any real meaning to 


the words tised by Cockburn, C. J, No queg.. 
tion of depraving or corrupting the minds ' 
of persons‘into whose hands they might fall .- 


could possibly arise, When there is nothing 

.in them to offend an 
person it seems to me to be impossible to 
say that they are obscene, The Rule is 
accordingly made absolute. The convic- 
tion. and sentence are set aside and the 
fine, if paid, will be refunded. 

Mohamad Akram, J.—In this case, 
the petitioner and one Kishan Lal Varma 
were put upon trial under s. 292; ICP: C. 
on a charge of printing and selliog certain 
obscene pictures. The accused admitted 
the priniing and the sale of the pictures 
-but denied that they were obscene or 
tenaed to corrupt the morals of the public, 
The traying Magistrate convicted the 
accused and on the applicaticn of one of 
them the present rule was issued. The 
-pictures which are all of nude female forms 
-have been reproduced from some of the 
photograghs.contained in the picture bcoks 
named ‘‘Sun Bathers,’ “Eve in the Sun- 
light,” “Perfect Womanhood,” “Health 
and Efficiency,” which are being sold in 
‘the market. The only question to be con- 
sidered is whether or not these pictures can 
be characterized as obscene within the 
meaning of s. 292,1.P.0. As to what is 


- (1) (1868) 3 Q B 360;37L J MO 89; 18 L T 395 
16 W R 801; 11 ÓoxO O 19, 
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ordinary decent. 


-would reasonably be regarded 
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obscene, Cockburn, ©. J. in The Queen v, 
Hicklin (1), at p. 371* expressed his opinion 
as follows : 

“I think the test of obscenity is this, whether the 
tendency of the matter charged as obscenity is to 
deprave and corrupt those whose minds are open to 
such immoral influences and into whose hands & 
publication of this sort may fall." 

Unless therefore the pictures are an in- 
centive’ to sensuality and excite impure 


‘thoughisin the minds of ordinary persons 
‘of normal temperament who may happen 
“ta look at them, they cannot be regarded 


as obscene within the meaning of s. 292, 
I, P.C. For the purpose of deciding whe- 


' ther a picture is obscene or not one has to 
. Consider toa great extent the surrounding 
: circumstances, the pose, the posture, the 


suggestive element in the picture, the 


. person into whose hands it is likely to fall, 


ete. No hard and fast rule can therefore 
be laid down for the determination of the 
matter. Considering everything [ am 
unable to say that the pictures in the case 
before us fall within the purview of s. 292, 
I. P.C. I therefore ugree that this Rule 
should be made absolute and the conviction 
of the petitioner and the sentence passed 
upon him should he set aside. 


8. ; Rule made absolute. 
*Page of (1868) 3 Q B. [Ed] _ 
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ALLAHABAD HIGH COURT 
- Special Bench. 
Miscellaneous Oase No. 524 of 1939 
` February 5, 1940 : 
Tuo{, C. J., RAOHHPAL SINGH AND 
. MOHAMNAD ISMalL, JJ. 

In re PREM NARAIN, Apvocats, AGRA 

Legal practitioner—Misconduct, meaning of— 
Negligence, if professional misconduct~Counsel held 
not guilty of misconduct. 

‘Professional misconduct’, means conduct which 
as disgraceful or 
dishonourable by solicitors of good repute and com- 
petency: Mere negligence, even of a serious charac- 
ter, will not suffice. 

Held, on facts that the Counsel though undoubtedly 
guilty of negligence had not beer guilty of conduch 
which would be regarded as ‘disgraceful or dis- 
honourable’ by solicitors of good repute and com- 
petency. Myera v. Elman (3) and In re a Solicitor ; 
Ex parie Law Society (4), relied on, 96 Ind. Oas. 
685 (1) and 1:8 Ind, Oas. 917 (2), referred to. 


Mr. N. P. Asthana, 
for the Crown. 

Mr. Gopi Nath Kunzru, for the Opposite 
Party. j 


Thom, C. J.—On April 23, 1937 one 
Mazhar Alim filed a complaint against 


Advocate-General, 
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‘Babu Prem Narain, a legal practitioner 
practising in the Oivil Courts of Agra, 
His complaint was referred to the Bar 
v Qouncil which framed the following charge 
against Babu Prem Narain : 
\- “That you Babu Prem Narain being the Counsel 
“for the complainant Mr. Mazhar Alim in Oivil'Suits 
Nos. 217 and 218 of 1929. in the Court of the ‘Munsif 
of Agra-and appeals therefrom, and having determin- 
ed to be Counsel after the decision of the appeals, 
realized out of Court costs from the respondents 
awarded to the complainant, without his consent, 


knowledge and instructions and failed to account for 


the same to the said complainant or to certify it in 
Court and thereby committed an act of professional 
misconduct.” i 
It will be observed that although one 
charge only was framed against Babu Prem 
Narain that charge really comprises two : 
firstly a charge of having realized money 
due under a decree in favour of his client 
“and. having failed to account for the 
amount realized to his client; and secondly 
of having failed to certify the realization 
in Court, The tribunal of the Bar Council 
which héard the case has held the first 
charge not proved, but has recorded a 
finding of unprofessional conduct on the 
second, Briefly the facts are as follows : 
Mr. Mazhar Alim was the defendant in the 
. twosuits (Nos, 217 and 218 of 1929). These 
Suits ‘were decreed in the 
Court. On appeal, however, the District 
Judge recalled the order of the Munsif and 
dismissed the suits -with. costs. The costs 
due to Mr. Mazbar*Alim amounted to 
Rs. 88-14-0 in all, Babu Prem Narain who 
had represented Mr, Mazhar Alim, the com- 
plainant, was not paid his fee in connection 
with the appeals in the Oourt of the District 
Judge. The feeto be paid to him had been 
agreed at Rs. 20 in respect of each appeal. 
The position -was therefore that when the 
appeals: were allowed. and thesuits against 
Babu Prem Narain” 'wére’dismissed’ the sum 
of at least Re. 105 was dué‘by, Mr. Mazhar 
Alim to. Babu Prem Narain. Babu Prem 
Narain-had-not been ‘paid his fees'and: he 
‘had ‘paid the costs in ‘connection with -the 
-appeals out of his own .pocket dnder an 
eagreement between him and his client. In 
these circumstances Babu Prem -Narain 
realized the amount due under the decree 
and thereaftér according to his own'state- 
ment.asked Mr, Mazhar Alim to meet him 
With a°view tosettling his account. Whe- 
ther Mr. Mazhar Alim -‘was invited by 
Babu Prem Narain to settle the account or 
not is uncertain ; the. evidence upon the 
“ point is not conclusive, Be that as it may 
Mr. Mazhar Alim was due Babu. Prem 
Narain the sum of Rs. 105 in respect. of 
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1930, 


Munsif’s 


sought to execute. l 
had been taken by the. plaintiffs. in Suits ` 
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his fees and the costs of the two appeals 
in the Court of the District Judge. Babu 
Prem Narain had realized under the decree 
for costs the sum of Rs, 88-14-0 only. This 
left a balance still due to him. In appro» 
priating the Rs. &&-14-0 as he undoubtedly 
did to the payment of his account the Bar 
Council have held, and we think rightly in 
the circumstances, that Babu Prem Narain 
was not guilty of professional misconduct, 

The charge of failure to certify however 
stand in an entirely different position The 
amount due under the decrees namely 
Rs, 83-14-0 was realizsd from ‘the two judg- 
ment*debtors on March 31, 18380. When the 
money was paid to him Babu Prem Narain 
granted two receipts and both these receipts 
certify that the realization of the decretal 
amounts had been certified in ‘Court. 
a matter of admission that at the time 
when the realization was made there had 
been no such certification but it was under- 
stood by the judgment-debtors that Babu 
Prem Narain would immediately certify the 
payments. In fact. Babu Prem Narain did 


Mr. 
employed .another lawyer filed an applica- 
tion for the execution of his decrees for 
costs. This application -was-dismissed on 


“May 16, 1930, because the applicant had 


failed to file along with the application 
certified. copies of the decrees which he 
Meanwhile an appeal 


Nos. 217 and 218 of.1929 to.the High Oourt. 
These appeals’ were eventually dismissed 


on December 12, 1934. . After the:dismissal 


of the appeals in the High Court Mr, Mazhar 
Alim. filed another. application for :the 
execution of his decrees for costs. The 
judgment-debtors appeared and protested 
that they had paid to Babu Prem Narain 
the full amount due under the. decrees 
against them as in fact they had, It further 
appears that Babu Prem Narain deposed in 
the execution proceedings that he. had in 
fact received payment. . Inasmuch as, how- 
ever, the payment had not been certified 
the decree-sholder Mr, Mazhar Alim proceed- 
ed with his application for execution and 
on April 4, 1935, he obtained.a warrant of 
arrest against the judgment-debtors. The 
result was that the judgment-debtors were 
again forced to pay the sum of- Rs. 8814-0 
this time to Mr. Mazhar Alim, This sum 
they eventually recovered in 4 suit in which 
they also obtained a decree: for damages 
against Mr. Mazhar Alim. The loss which, 


‘he has sustained, Mr, Mazhar Alim: alleges . 


It is: 


‘= 


WA 


. not certify the payments and on April 17, - 
Mazhar Alim who had- then ` 
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was due to the misconduct of Babu Prem 
Narain. - ` oO B y - 

After a consideration of the evidence 
which was'adduced before the Bar Council 


we find it very difficult .to understand the “Prem Narain though undoubtedly guilty of 


failure of Baba Prem Narain to certify the 
payment'of.the decretal amounts: to him 
. by the .judgment-debtors on March 31, 


1930.. Thé receipts which he granted - 


clearly’ bore that the certitication had: in 
fact been made. It was the imperative duty 
o Babu Prem Narain in these circum: 
Sauces immediately to certify in Court 
that the decretal amounts had. been realized. 
By December 12, 1934, when Mr. Mazhar 
Alim made his final- application for execu- 
tion no ‘such certification had: been made 
by Babu: Prem Narain, .- -We ` cannot 
see what -motive Babu Prem Narain:had in 
delaying thé certification. of ‘the realization 
of the decretal amounts, 
see he had nothing.whatever to gain by 


refusing to.certify. After a consideration . 
of all the facts and circumstances having. 
heard Ovunsel for -Babu-Prem..Narain and -. 


the Advocate-General we*are satisfied that.. 
the failure of Babu Prem Narain to certify: 

the realization-of the decretal amounts was_ 
due either to stupidity or to negligence or 

to both. - If it be negligence, no‘ doubt the: 
negligence was gross negligence; but.there 

was no element, we are satisfied; of moral; 
delinquency in this dereliction: of duty on.. 
t part of Babu Prem ‘Narain, Mere. 
hegugence 1s not sufficient in itself to found, 
a cnarge of, professional. misconduct. in, 
this connection .we refer. to. the decisions 

in the cases in’ B. Munuswami Naidu, In. 
the. matter. of (1) and In re Gondikota 

Satyanarayanamurthy (2, We further. 
refer ‘to-the: case in Myers V. Elman (3) and 
in particular to the observations of Viscount. 
Maugoam, L. O. at p.4c0*. ‘I'he case was; 

one of:a solicitor against whom a charge 

of . professional misconduct had been pres, 

ferred. . In the course of his speech the 

Lord-Uhancellor observes : 

"Apart from the statutory grounds, it is of course, 
true that a solicitor may be struck off the rolis or 
atiapended on the ground of ‘professidnal misconduct,’ 
words: which have been properly defined-as-conduct 


which-would reasonably .be regarded as.disgracetul 
or dishonourable -by--solicitors ot -good- repute and 


(1)’49 M 523;°96 Ind, Oas. 685; A'-IR 1926 Mad. 
568; 50 M LJ 399; (1926) M W N 4lz; 24 Lb) W 100 


(8 B). a TAN E ka 
2) AIR 1938 Mad. 965; 178 Ind, ‘Cas: 917; (1938) 
2 M L3 661; 40 Cr ` L J 60; (1938) M WN 96); 
48 u W 653; LLR M50, .° ¢ 
(3) (1939) 4 Ali B R Aga” 0 0an 
= *Page of (939) 4 ANE, Risa] OT 
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- 874; 568 J 92; 28 T L R 50, 


So far as we can - 


:tion by P that 
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competency ; -In re a Solicltor; Ex parte Law Society - 
(4). Mere negligence, even of'a serious character, will 
not suffice,” 


We are unable to hold after a review of 
the facts in the present’ case that Babu 


negligence has been guilty of conduct 
which would be regarded as “disgraceful or 
dishonourable’ by solicitors of good repute 
and competency. Upon the whole matter 
we are satisfied that the Bar Oouncil Trie 
bunal’s finding that Babu Prem Narain 
has been guilty of professional misconduct 
zannot be sustained. In the result the Rule 

is discharged, 
Rule discharged. 


D. 
(4) (1912) 1'K B 302; 81 L JK B 245,105 L T 





LAHORE HIGH COURT 
-Oivil Revision No. 965 of 1938 
February 10, 1939 
BaAIDE, J. 
PREM OHAND—DEORES-HOLDARæ> 
- PETITIONER 
$ VETSUS | 
: MULKH RAJ—OBJBOTOR AND OTHERS 
J UDGMENT-DEBTORS—RESPONDENTS ` 
‘Civil Procedure Code (Act V of’ 1908), gas. 47, 151, 
0.. KAI; rr. 58, 61 — Property of K attached by P 


in execution of. higdecree—Same property subsequent- 


4 


ly purchased by M.in execution sale of another decree 
` —M objecting unter. 0, 


I, r. 58 that property 

could not be solditnexecuston of P's. decree—Conten- : 
second decree was coliustye—Such, 
objection held could not be . entertained in executton. 
proceedings—Uourt held could enquire into titie of M 

under a.lolerentf a. 47 did not.apply — Hzecution 

sale—Title; passing of—Property attached: by two: 
Gourts of same grade—Sale heid by Court which, 
Gttached property jirst, passes valid titie to purchaser as 

against purchaser at second sale, 


` Iù execution of a decree held by P against K, a 


“ house belonging to K was attached. Thereafter, M 


raised anobjection to the sale of thea property on the 
ground that he had purchased the house at an auction 
sale in another decree against K subsequent to 
attachment by P and thatthe sale had been duly 
confirmed:in his favour. The application of & purport- 
ed to be mads under O. XXI, r. 58, Civil b. U. The 
Qourt upheld the objecion and the property was 
directed to be released from attachment, it was 
urged by PF -that the decree obtained by M was 
collusive: , 

_- Held, that the objection of P onthe ground that the 
decree obtained by M was collusive could not be 
entertained by the executing Oourt. The proper 
course-for P was to institute a suit for tne purpose an i 
get the: decree set aside. 


Held, further that-although the application of M was 
wrongly put in under ©, XX1, r. 52, the real objection of 


_M was that the property was no, longer liable to sale, 
“owing td the valid title acquired by him bya prior 


sale in execution in his favour, and the matter having 


. been brought to the notice ofthe executing Court, the 


executing Oourt was justified in taking notice of it, 


r 


epix” 
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Even ife, 47, did not apply, no special provision was 
needed for the entertainment of 'a'claim of this kind. 
The claim could at least be entertained in the exercise 
of inherent powers under s. 1515-0jvil.P, O. 9 Ind. 
Cas. 194 (1), held dissented from in 84 Ind. , Cas. 265 
(3). 153 Ind.Oas 777 (2) and 155 Ind. Oas. 225 (4), 
referredto, 1523 Ind. Cas. 902 (6), relied on. i 

Where same property is attached in execution of 
two different decrees by two different Courts of the 
same grade, the sale held by the Court which attached 
the property first, passes a prima facte valid title to 
the purchacer as against the purchaser at subsequent 
in execution of second ‘decree. Moti Lal v. Karrabul- 
din (5) and 152 Ind. Oas. 902 (6), relied on. 


O. R. from an order of the Senior Sube- 


Judge, Lahore, dated July 15, 1938, 


Mr. P. L. Bahl, for the Petitioner. 

.Messrsi Nandlal Bhalla and Shiv Par- 
kash Mehra, for Respondent’ Ncs. 1 and 2 
respectively. 


Order.— In execution of a decree held 


by the petitioner Prem Ohand against Umar 
Din and Karam Chand, a House belonging 
to the judgment-debtor Karam Chand was 
attached on December 1%, 1987. Thereafter, 
the respondent Mulkh Raj raised an objec- 
ticn to the sale of the property on the 
ground that he had purchased the house 
at an auction sale in anothér’ decree against 
Karam Chand. on February 5; 1938 and that 
the sale had been duly contirmed in his 
favour. The application of Mulkh Raj pur-. 
ported to- be made under Or, XXI, r.° 58, 
Uivil P, O. The. petitioner. Prem Onand 


. contended that the application‘ tas. not en- 


tertainable, but his . objection was over: 
ruled’ by ‘the learned Subordinate’ Judge 
and the property wae directed to be releas- 
ed--from attachment. 
therefore applied for revision of the order. 
The learned Counsel for the petitioner con- 
tended before me that the learned’ Subor- 
dinate Judge had gone beyond. the-scope 
of the inquiry permissible under.O. XXI,. 
r. 58, Civil P. O., that all that- the Odurt 
could inquire into under that rule was the 


| question of possession at the-date of attach- 


ment and that as- the respondent Mulkh 
Raj ‘was admittedly “not in “possession at 


ethe date of attachment and acquired” bis 


title later on, the application under O. XXI, 
r..58,- Civil; P. O. was not maintainable. 
The learned Counsel for the -respondent 
conceded that the application could not be 
properly entertained under O. XXI,r. 58, 


‘Oivil P.O, but contended that the ques- 


-tion of respondent’s--title could be. consi-e 
‘dered by the executing Oourt and was pro- 
- perly: considered in view of the- provisions 
: of.:8, 63 and O. XXI, r. 64, Civil P.O. It 
. was: argued that-the property could not be 
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sold under ‘O. XXI, r, 64, Civil P. O.,'un 
less the property- continued’ to be: ‘ liable 
to sale’ within the meaning of that rale 
and in the prêfibnt instance; the property 
ceased to be so liable, owing to the prior exes = 
cution sale in favour of the respondent. It . 
was further contended that although the pro- 


perty had been attached by two Courts, in 


the present instance both the Courts were . 
of: the same grade (Subordinate Judges of . 
the First Olass) and under. s. 63, Oivil - 
P.O., the propérly was duly sold in res. 
pondent’s favour by the Oourt which had 


attached the property first. «= 


In my opinion, the contentions put. for- | 
ward by the learned Counsel-for the rese.. 


. pondent are sound. The learned’ Counsel . 


for the ‘petitioner relied chiefly on Mahadeo 
Lal v. Dinker Pershad,9 Ind, Oas. 194 (1). 
and Madhu Sudah Shaha v. Ram Prasad 
Chiman Lal (2); (in which the former ruling 
was followed). : But Mahadeo Lal v, Dinker . 
Pershad, 9 Ind, Gas». 194 (1), bas been dis» 
sented from by the Madras High Oourt in 
Sreenivasa Chadriar vy. Appavoo Reddy, 84 
Ind. Cas. 265 (djs: 4Although the application 
of the respondent wés.wrongly put in under - 
O. XXI, r. 58, Civil P.O., itis clear from 
the facts recited therein that the real‘obe 
jection of Mulkh Raj was that the. property 
was:no longer liable to sale, owing to the. 
valid title acquired by him by a- prior. 
sale in execution in his favour. The mise: 
description .of the law applicable is in the 
circumstances of no consequence (ef. 
Kabutri v. Ram -Parshad Sahu (4)), As ree 
gards the title of the respondent, the 
learned Oounsel for the petitioner was ‘not 
able to.show any good reason. why -the 
titleon the. basis of. the prior sale in fese. 
pondent’s favour~should not be considered 
to'be valid; or should not be recognized 
by the executing Oourt. It was urged that 
the decree obtained by the respondent was 
collusive ; but this :is not a matter which 
could be enquired into by the executing 
Court. The proper course for the petitioner 
would : be to ‘institute a suit for the purpose 
and get the decree set aside if he can. ~ The 
petitioner. had attached the property before 
the.sale in respondent's favour; but the 
attachment only served toprevent a private 
transfer of the property (vides. 64, Civil 
P.O.) and could not invalidate a judicial 

(1) 9 Ind, Cas. 194; 15 O W N 542, K 

(2) A I R1934‘ Oal. 637; 153 Ind. Oas. 777; 61.0 1068; 


‘600 LJ 7; 380 W N 983;7 RC 399 


; 92. 
(3) 84.Ind. Cas, 26:5 A I R1924 Mad. 889; 47\M LJ 
720; (1994) M W N 551; 90\L W 864. ` - ; 
(4) A IR 1934 Pat, 683; 155 Ind. Oae, 225; 15 PLT 
839; 7 R P 568. n : 
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Sale in execution proceedings.. The res- 
pondent having acquired a prima facie 
Valid title .by the prior judicial sale. and 
the matter having - been brought to the 
notice of the executing Couri, the executing 
Court wasir my.opinion, justified in taking 
notice. of it, For, as the judgment-debtor 
bad- no longer any saleable interest in the 
‘property, the property was not ‘liable to 
sale’ under O. XXI, r. 64, Civil. P.O. and 
therefore could not be sold again (cf; Moti 
Lal v. Karrabulain (5), Muknram Pandey 
V. Arjun.Missir (6)). Wih 
"It was urged that the executing Court 
Could. not take notice of the respcndent’s 
title, because there is no specific provision 
“in the Oivil P. C. for the entertainment of an 
application of this-kind, in respect of a 


+ = 


title acquired by a third 


ye se ee 


Qe’ failed to do so, As matters stand at 
Preseut, I do not think tne petitioner has 


ON; -24 I A 130; 1 OWNG39;76ar. 222 
; 2., 7 < Par j = 

‘(O) ATR 198: Pat, 511 (514); 152 “Ind, Oss: 902; 13 
Pat, 76937 RPH TK a TaT 
| *Page of Al R193 Pateda] —- 
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any right to get the property sold again 
in execution of lis decree, in spite of the 
prima facie valid title acquired by the rese 
pondent. In my opinion, the learned Sub- 
ordinate Judge had jurisdiction to pass the 
order that he did and the order was a 
proper one in the circumstances. I dismiss 
the petition, but in view of all the circum- 
stances [ leave the parties to bear their 
costs. . 


S. Petition dismissed. 


— 


BOMBAY HIGH COURT 
Second Appeal No. 738 of 1937 
- October 13, 1939 
DivaATIA, J, 
. M.S. BHOPSHET LL—PLAINTIpF 

7 0 7. —APPELLANT 

; - versus 

B: V. BHAT—Deranpant—RaesPonpgnt, 
"Bombay Municipal Boroughs Act (XVIII of 1995), 
as. 110, 111 —Beneh of Magistrates passing order 
under s. 110 or in revision under 8. 1il—Jurisdic- 
tion of Civil Court, if barred—Order, if should be 
set aside in regular sutt before relief inconsistent 
with it can be” obtained—Limitation Act (IX of 
198), Art.14, if appires—Order whether judicial or 

executive , 

Article 14, Lim; Act applies only to those orders which 
‘Teqaire to be eet aside in'a regular suit before any 
relief - inconsistent with the ordér could be obtained. 
But the order of the Bench Magistrate under s, 110, 
Bom. Municipal Boroughs Act or s. Lll being not 
such an order, Art. li can have no application to 
a suit for a declaration that the order is null and 
Void,- The order passed by the Bench Magistrates 
-in appeal,. though subject to revision, is a summary 
order which does not prevent a suit being filed 
‘even without preferring an appeal to the Magis- 
trates dgainst the notice of demand. Article 14 does 
‘not apply to such an order. 169 Ind. Oas. 209 (1) 
.ond 124 ind. Cas, 239 (2), relied on. 

Moreover, the order of the Bench Magistrates is 


' a judicial and not a quasi-judicial or an executive 


order. It can by revised by the Sessions Uourt and 
‘the order of the Sessions Uourt in revision is again 
open to revision by the High Oourt. A judicial 
Order does not. fall under Art. 14, 175 Ind. vas. 
891 (3), 180 Ind. Uas. 519 (4) and Govinda v. Ganu 
(5), followed. ` 


Messrs; W. B. Pradhan 
Pradhan, for the Appeliant. 
Messre. P, V. Kane and M,N. Oak, for 


‘and M. W. 


“the Réspondent. 


- Judgment.— nis, appeal has been pre- 
ferred by toe Oity Municipality of Doula 
‘against. the decree.of the District Judge in 
appeal dismissing the suit on the ground of 
limitation.. The defendant is the nonorary 
‘secretary of an institution called Rajwade 
Sanshodhan - Mandal at Dhulia which owned 
‘two buildings in Dhulia City. According. 10 
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the plaintiff Municipality those buildings 
were liable to the Municipal house-tax and 
bills were sent for the two years 1931-32 
and 1932-33. The defendants’ case was 
‘that they were not liable as they belonged 
to a public institution. He, therefore, aps 
pealed to the Bench Magistrates under 
s. 110, Bom. Municipal Boroughts Act. 
The Magistrates held on April 29, 1933 that 
the buildings were not liable to house-tax 
and directed a refund of the amount. There- 
upon the present suit was filed by the 
Municipality on November 27, 1934, for a 
declaration that the decision of the Magis- 
trates’ Court was null and void and that 
the property was liable to housetax and 
for other consequential reliefs, 

“The defendant contended that the Muni- 
clpality was not entitled to levy the tax 
Inasmuch as the defendant body was a 
public institution and was therefore exempt 
from Municipal taxation. It was furthar 
contended that the Civil Court had no juris: 
diction to. hear the suit as the decision of 
the Bench Magistrates that they were not 
liable to taxation was final. He also pleaded 
the bar of limitation on the ground that the 
suit ought. to have: been filed within. one 
year from the date of the Magistrate's deci» 
sion.’ The trial.Court found on all the points 
in the plaintiff's favour. -It held that tle 
general public had no right to use the build- 
ings as a- public institution under the Muni- 
cipal rules, that they are, therefore, liable 
to be assessed and not exempt from the 
housertax, that the decision of the Magis- 
trates was not final so-as to bar the jurisdic: 
tion of the ‘Court, that there was no bar of 
limitation and tkat the plaintiff Munici-« 
plity was, therefore, entitled to levy the 
house-tax on the defendant's property. 

The defendant’ appealed, and the ‘two 
points before the learned Digtrict Judge 
were whether the suit was barred by limi.a- 
tion and whether an exemption from taxa- 
tion could be claimed onthe ground that 
the general public had a right to use the 
buildings. On the second point the learned 
‘Judge confirmed the finding -of the trial 
Oourt ard held that the general public had 
no right to use this property and that there- 
fore it was not exempt from Municipal 
taxation. But on the point of: limitation ‘the 
learned Judge was of the opinion that the 
suit- was barred under Art, 14, Lim. Act, 
because it was filed more than one year 
after the decision of thé Bench Magistrates, 
That- decision was given on April 29, 1933, 
and the suit was filed on November 27, 1934. 
The appeal having been allowed on that 
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ground, the suit was dismissed and the 
present appeal has been filed against the 
dismissal of the suit on that ground. 


Tce appellant's case is that the suit is 


not governed by Art. 14 inasmuch as the 
order of the Bench Magistrates was not an 
order of an officer of Govt, falling under 
Art. 14, ‘The view of the learned Judge was 
that the order of the Bench Magistrates 
‘was an order of an Officer of Govt. in his 
official capacity and that it must be: set 
aside before the Oivil Court can declare 
that the buildings were liable to Municipal 
taxation. Section 110, Bom; Municipal 
Boroughs Act, provides that appeals against 


‘any notice of-demand issued under sub-s. (3) 


of s. 101 may be made to any Magistrate 
or Bench of Magistrates by whom under the 
directions of the District Magistrate such 
class of cases is to be tried. The next 
Section, 8. 111, provides among cther things 
that the decision of the Magistrate or 
Bench of Magistrates upon any appeal 
snall, at the instance of either party, be 
subject ta revision by the Court to which - 
appeals against his or their decision ordi- 
narily lie, and that effect shall be given by 
the Chief Officer toevery decision of the 
said Magistrate or Bench of Magistrates on. 
any appeal or any decision in revision on 
such appeal against any such tax, 

The question: is whether under these two 
sections the order passed by the Bench 
Magistrates is to be regarded 4s final in the 
sense that unless it Was set aside by a regu- 
lar suit no Oivil Court can grant a declare 
tion inconsistent with that order. It ‘is 
conceded befcre me that the jurisdiction of 
the Civil Court is not barred because of the 
order passed by the Bench Magistrates and 
that a- civil suit- does lie. It has recently 
been held by our Oourt in Kanhardas 
Jankidas Bairagi v. Keshav Govind 
Bargandt (l) thatthe words in, 1il of this 
Act that the-decision passed on appeal by 
the Magistrate was, at the instance of ‘either 
party, subject to revision by the Court to 
‘which appeals would ordinarily lie, are not 
mandatory in the sense that it was incume 
bent on either party to adopt the remedy 
provided in the section, and that the Oivil 
Court had jurisdiction ‘to entertain a regular 
suit, A previous decision of our High 
Court in Hart Govind Kalkundri v, 
City Municipality of Belgaun (2) ‘is 
qucted in the judgment in this case, and 

(1) 37 Bom. L R 235; 159 Ind, Oas. 203; A I R 1935 


Bom, 321;8R B 179, 
(2) 31 Bom. L R 1249; 124 Ind. Cas. 239; AI K 


.1930 Bom, 68; 54 B 14; Ind. Rul, (1930) Bom. 271. 


» 
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it was held there that there was nothin g to 
prevent a suit being filed by an assessee 
even though he might not have followed in 
its entirety the procedure for appealing to 
the Magistrate laid down in s. 110 of the 
Act. It is further held in Kanhardas 
Jankidas Bairagi v. Keshav Govind 
Bargandi (1) that quite apart from the 
Municipal Act the Oivil Court has jurisdic- 
tion to deal with a civil right such as 
liability to taxation. 

- The effect of this decision is that not 
only has the Givil Court jurisdiction to 
entertain a suit with regard to any liability 
to Municipal taxation but also that such a. 
suit is an independent suit and is not to be 
filed after exhausting the other remedies 
provided in se. 110 and 111, Bom. 
Municipal Boroughs Act. Section 111 does 
not say that the decision of the Magistrate 
or any other order passed in revision of that 
decision is: final till it is, set aside in a 
regular suit, and that result in my opinion 
follows as a corollary from the decision 
in Hari Govind Kelkundri v. City 
Municipality of Belgaun (2, that 
there was nothing to prevent a suit being 
filed even though an assessee might not 
have followed in its entirety the procedure 
for appealing to the Magistrate. Article 14 
would apply only to those orders which 
require to be set aside ina regular suit 
‘before any relief inconsistent with the order 
could be obtained. But the order of the 
Bench Magistrate being not such an order, 
Art. 14 in my opinion can have no applica 
tion to the facts of the present case. The 


order passed by the Bench Magistrates in ` 


appeal, though subject to revision, seems 
to me to bea summary order which did 
not prevent a suit being filed even without 
preferring an appeal to the Magistrates 
against the notice of demand. There are 
authorities to show that Art. 14 does not 
apply to such an order. In my opinion 
therefore the present suit is not governed 
by Art. 14, and is therefore not time» 
barred. Moreover, the order of the Bench 
“Magistrates was a judicial and not a quasi- 
“Judicial or an executive order. It can be 
revised by the Sessions Court and it has 
been recently held that the order of the 
Sessions Oourt in revision is again open to 
revision by the High Court: Surat Munici- 
pality v. Hamiduddin (3) and Lokmanya 
Mills Lid. v, Municipal Borough, Barsi (4), 


(3) 40 Bom. LR 387, 175 Ind. Cas. 891; A I R 1938 
Bom. 301; 11 R B6. i 


(4) 41 Bom. L R 937; 185 Ind. Oes. 519; A I B 1939 


Bom, 477; I-L R. (1939).Bom. 571;12.R B. 247. 
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A judicial order does not fall under Art, 14: 
Govinda v. Ganu (5). For this reason also, 
the present suit does not fall under Art. 14. 

The finding on the ground issue in the 
Appellate Court that the defendant's prce» 
perty is liable to Municipal taxation as the 
general public had no right to use it has 
not been assailed before me. In the result 
therefore the appeal is allowed with costs 
of this Court, the decree of the lower Appels 
late Court is set aside and that of the trial 
Oourt is restored. 


D. Appeal allowed. 
(5).10 Bom. L R 749, 


LAHORE HIGH COURT 
Execution First Appeal No. 54 
of 1939 
Jane 5, 1939 
SKEMP, J. 

Guru JASWANT SINGH, UNDER 
MANAGEMENT OF COURT oe WARDS— 
APPELLANT 

_ versus 
Diwan SOMER NATH— RESPONDENT 

Punjab Court of Wards Act (II of 1903), 8. 31 
(2)—Memorandum signed by Deputy „Commissioner 
informing claimant that his claim t3 admitted to 
certain amount, held amounted to certificate, 

If the Deputy Commissioner informs the claimant 
that his claim has been admitted for a certain 
amount it implies of necessity that the Deputy 
Commissioner has been notified of the claim as re- 


quired by s. 26 of the Punjab Court of Wards 
ct. | 
ii Consequently a memorandum signed by Deputy 


Commissioner informing the claimant that his 
claim has been. admitted for a certain amount, 
amounts to a certificate under s.31 (2). 163 Ind. Cas, 
961 (1), relied on, 4 Ind. Oas. 949 (2) and 106 Ind. 
Cas, 141 (3), distinguished. 


Ex. F, A. from the order of the Senior 
Jub-Judge, Lahore, dated December 2, 
1938, 


Mr. J N. Aggarwal, for the Appellant, 


Messrs. M, C. Mahajan and Shib Dayal, 
for the Respondent. 


o 

Judgment.—This is a first appeal 
arising from execution proceedings. On 
1929 Mangat Rai and others 
obtained a mortgageedecree for over 
Rs, 49,600, bearing interest at 1 pet cent, 
per mensem against Guru Jaswant Singh, 
After the decree-holder had realized about 
Rs. 25,000, he transferred the decree to 
Dewan Somer Nath, the present respondent. 
On June 1, 1934, the estate of Guru 
Jaswant Singh was taken over by the 
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Court of: Wards... The Deputy -Commis- 


‘gioner then published: a notification under 


s. 26 of the Act calling upon persons having 
claims against the property to notify them; 


. and he ‘entered into a compromise with 


Dewan Somer Nath. The terms of tbis 
compromise are stated as follows in 48 
memo., No, 9036-dated September 3, 1935, 
signed by the Deputy Commissioner in 
-person: > `> = 
“By virtue of a. compromise your claim .of 
Re. 56,747-8-0 against the Guruharsahi Court of Wards 
estate has been admitted to the extent of Rs, 36,500 
with interest at the rate of 6 percent. per annum-to 
be charged from July 1, 1935, The estate land 
in village Jandwala, Tahsil. Chunian, District 
Lahore, „will remain under collateral mortgage with 
youfor the aforesaid amount Ra. 36,500 and interest 
at 6 per cent." 
Dewan Somer Nath on August 15, 1938 
applied for execution of his decree. The 
Deputy OCommissioner’s successor ‘took an 
objection that without the certificate provid- 
ed by s. 31, Court of Wards Act, the execu- 


' tion could not proceed. ` Relying on a ruling 


of Jai Lal,’ J, reported in Davindar Singh V. 
Court of Wards of the Estate of Lachhmi 
‘Devi (1), the learned Senior Subordinate 
Judge ejected the objection. The 


‘Députy Commissioner: has come here | in 


‘appeal through Mr. Jagan Nath Aggarwal. 


“The only point. is whether .the. memoran- 


dum quoted ‘above amounts. to a certi- 
ficate’ under s. 31 (2), Court of- Wards 
Act. Séction 31 (2), Court of Wards Act 
provides: ° >` ` Re. T 

‘' On the publication of-a notice under-.s. 26 all 
suits- and all proceedings in execution of any 


. decree. against a ward or as affecting any property 


under. the superinténdence of the Court of Wards 
then pending in sany Civil ‘Oourt shall be stayed 


until : the. plaintiff- or the’'decree-holder files a _.- 
_ certificate: :that the claim: has. been notified in . 


accordance with s. 26." ©. =- ....), : 

_.In Davindar Singh v. Court of Wards of 
the Estate of Lachhmi Devi (1), the Deputy 
Oommissioner had written to the Senier Sub» 
ordinate Judge notifying that he had admit- 
ted.the claim of the appellant for ‘a ‘certain 
figure, but.the Sénior Subordinate Judge 
held that a formal certificate was required 
to continue the execution proceedings. 


° Jai Lal, J., said: . l 


_“The law does not provide for any form of a 
Certificate and the mere intimation by the Deputy 
“Commissioner given to the Court in .which -the 


_ -execution proceedings are pending, is a sufficient 


. complfiuce. with the provisions of s. 31, sub-s.«2).” 
Mr. Mehr Chand Mahajan, who appears 

for the respondent, has drawn my atien- 

tion io the fact that this case went up 


_-in Letters Patent Appeal No. 4 of 1937, 
YA I R-1987 Lah, 736; 169 Ind, Oas: 961; 39-P L - 


R 923; 10 R LA. 


BUDHIRAJU SEETAAYAMMA v. VULLIPALEM ‘MADR.) 


18810 


and the Letters Patent Bench; Ooldstream 
and Monroe, JT., on July 8, 1937,-:held 
that ‘the certificate required by s.° 3l, 
Court. of Wards Act, was furnished bythe 
‘Deputy Oommissioner. under his’ own 
signature direct to the Court. Mr, Jagan. 


Nath Aggarwal relied on Kanda Ram V. 


Muhammad Nawaz (2). That case can; be 
distinguished onthe ground that there was 
no settlement between the claimant andthe 
Deputy Commissioner and that the Deputy 
Commissioner had refused to give a certi» 
feate. He a'so relied on Court of Wards V» 
Devi Das (3). In that case the Depnty 
Commissioner was- never approached after 
the property came under the ‘Court..of 
Wards.: Trere was no settlement -and ‘no 
certificate. This case can’ also be distine 
guished In my opinion, the learned Judge 


of the Court below was right in following _ 


Davindar Singh v. Court of Wards of the 
Estate of Lachhmi Devi (1). The principle 
may be stated as follows that if the . Deputy 
Commissioner informs the claimant’ that 
his claim has been admitted for a. certain 
amount it implies of necessity that. the 
Deputy. Commissioner has been notified of 
the claim as required by s. 26 of the Act. 
I reject this appeal with costs, Bhk 
D. Appeal dismissed. 

PR 1 10; 4 Ind. Oas. 949; 160 P LR 1910. . 
(3) 8 L 351; 106 Ind. Oas.141; A- I R1927- Lah. 
P LR 692, a -> 


nganiaya 


MADRAS HIGH COURT - ~* 
Appeal No. 13 of 1937 cani 


and ree N 
Letters Patent Appeal No. 5 of 1938-7 
March 21, 1939 Poe 
VEeNKATABAMANA Rao AND Nawsam, JJ... 
-BUDHIRAJU SEETHAYAMMA - 

AND OTHERS—APPELLANTS `` + 

versus ` KH 

_ VULLIPALEM AND CTHERS— RESPONDENTS 
Transfer of Property Act (IV of 1882), s- S— 
Vestéd remainder—Whether immovable property— 


Deed—Construction—Sale-deed selling specific land 


without-spectfying extent of interest—All tnterest 
including vested remainder passes. Soin Guiness 

“A vested remainder is property and itis immove 
able property being an interest in land. 
be ‘alienated by the holder. thereof or any body 
authorised: by him to sell his immovable property. 


When a certain property is conveyed, it must be 
in favour 
“ of the’ grantee and all the ‘interest which the grantor 
- possessed in the property sold should be deemed to 
have: passed. ‘Therefore, when ina sale-deed certain 
specific lands were described ‘as “being conveyed 


taken strongly against the grantor and 


It . can 
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without specifying the extent of the interest possess- 
ed by the vendor it must be taken that all the 
interest which he possessed including the vested 
interest, would pass under the deed. 


-/Avand L, P. A. against the ‘decree of the 


Sub-Judge, Chicacole, in ©. S. No, 17 of 
1936 ‘and order of Lakshmana Rao, J., in 
O. M. P.No. 5166 of 1937, dated December 
8, 1937 respectively. a 


The Advocaté-General and Mr. C. Same 
basiva Rao, for the Appellants.” 


> 


Messrs. B. V. Subramaniyam, P. Soma- 
sundaram and:S. Ramamurti, for the Res- 
Pondents. 1 


~- Venkataramana Rao, J.—The quese 
tion for determination im this, appeal is 
whether a vested remainder which was 
Vested in one Lakshminarayana Rao was 
conveyed by his wife Bhramaramba (defene 
dant No. 7) under a sale deed, Ex. O in 
favour of defendant No. 1. The learned 
Subordinate Judge answered it in the 
negative and against: this decision of the 
Subordinate Judge the plaintiff has prefer- 
red this appeal. 

. ` The relevant facts are not in dispute. 
One Kanchamma was the, last owner of 
the suit property, She madé a will in 1899, 
in and by which she bequeathed all the 
properties she was possessed of, including 
the suit property, to the said Lakshmie 
narayana Rao who was her brother's son and 
to one Lakshmi Narasmma, her widowed 
daughter. By her will she directed Lakshmie 
narayana Rao todivide the movable and 
immovable property which she was possessed 
of into two shares and to. enjoy one-half 
share, the othér half-share“to be enjoyed 
during her lifetime by Lakshmi Naras- 
amma. The said Kanchamma further direct- 
ed -that after the death of Lakshmi 
Narasamma Lakshminarayana Rao should 
take possession of the property in which 
Lakshmi Narasamma had ʻa life interest. 
As we construe this will, the entire pro- 
perty was given over to Lakshminarayana 
. Rao subject to the life-interést in favour of 
Lakshmi Narasamma, the wicowed daughter 
- of the testatrix. It is immaterial whether 
his interest in the half-share which was 
being enjoyed. by Lakshmi’ Narasamma 
during her lifetime is coasidered as a 
vested remainder or nct. There can be no 
doubt that Lakshminarayana: Ran possessed 
a vested interest in the said share which 


was capable of being alienated by him or-- 


by anybody purporting to act under his 
power, In 1903, Lakshminarayana Rao 
.. became heavily. involved and. in order to 


ja 
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discharge his deb}s he executed a power-of- 
attorney in favour of his wife Bhramaramba,. 
It is dated August 14, 1908. By it 
Lakshminarayana Rao authorized his wife to 
sell his movable“and immovable property. 
Tha question is: Is the vested interest 
which Lakshminarayana Rao possessed in 
the half-share of-the property which was 
being enjoyed by Lakshmi Narasamma 
during her lifetime also included in the 
expression ‘immovable property’ which 
Bhramaramba was. authorized to convey ? 
The learaed Subordinate Judge seems to 
be of the opinion that she was not autho- 
rized to convey ‘the vested remainder on 
the ground that it would not be ‘immov- 
able property’ wifhin the meaning of the 
expression as used in the power-of-attorney. 
It seems to us that the view of the Sube 
ordinate Judge is totally unsound, A vested 
remainder is property and it is immovable 
property being an interest in land. There 
can be no doubt therefore that Bhramac 
ramba was authorized to sell all that intere 
est which Lakshminarayana Rao possessed 
in the suit property on the date of tho 
power-of-attorney:* Acting under this power 
on October 23, 1908, she sold the suit 
property to defendant No. 1 for valuable 
consideration. Tae question is, as we have 
said, whether thé vested interest which 
Lakshminarayana Rao possessed in the halfe 
share which Lakshmi Narasamma enjoyed 
during her lifetime passed under the sale 
deed, If we come to the conclusion that 
it passed, the plaintiff has no locus stand to 
maintain the: suit and his suit is liable to 
be dismissed. What was conveyed under 
the sale deed was three vrittis of land 
enclosed within particular boundaries. The 
suit land was sold with all rights, Ono a 
proper construction of the sale deed, it 
seems to us that Bhramaramba purported 
to convey the entire ‘interest in theland ag 
if it belonged to her husband. In fact on 
the date of the sale deed she could only 
convey the property minus Lakshmi N wage 
amma’s life-interest init. It was contended 
in the lower Court successfully and the 
contention was repeated before us that there 
was no specific conveyance of the vested 
remainder possessed by Lakshminarayana 
Rao as such and therefore it did not pass, 
We think the learned Judge has misread 
the deed and. the contention is fallacious. 
When a certain property is conveyed, if 
must he taken strongly against the grantor 
and in favour of. the grantee and all the 
interest which the grantor possessed in the 
property - sold should be deemed to havo 


4 
`~ 


536, 


passed, Therefore when in this case 
cértain specific lands were described as 
being conveyed without specifying the 
extent of tbe interest possessed by 


i Lakshminarayan Rao, it must be taken that 


all the interest which Lakshminarayana 
Rao possessed, and which defendant No. 7 
was authorized to convey, and which she 
could convey under the power-of-attorney 


| AH 


executed by her husband in.. her favour, 
would pass under the deed, Ex. O.: Prima 
ey therefore, . all that interest which 


akshminarayana Rao possessed, including 


“the vested interest in the half-share in the 


enjoyment of Lakshmi.Narasamma, passed 
under the said deed, | 
_A point was” urged by. the learned 
Counsel’ for” the plaintiff-respondent that 
Bhramaramba purported to deliver posses- 
aion of the- land which she was conveying, 
that she could not obviouely have delivered 
Possession of ‘the | 
Lakshmi Narasamma was entitled and that 
this. shows that what was sold was only 
the half-share of Lakshminarayana Rao. 
jut the sale deed makes it clear that she 
purported to convey not only the entirety of 
the interest possessed by Lakshminarayana 
Rao but also to deliver possession of the 
entirety of the interest... Whether she was 
‘Tight in law in doing so is not -the question. 
What was her intention in conveying the 
property? There is no doubt that she 
intended. to convey all the interest which 
her husband possessed on .the date of the 


Bale deed. In this view, the plaintiff has ` 


nod locus standi to maintain the suit. The 
appeal is therefore allowed snd the suit is 
dismissed, with costs throughout against 
respondent No, 1. The plaintiff will pay 
the necessary court-efee on the plaint to 
the Govt, Letters ;Patent Appeal No, 5 of 


r t 


1938 is dismissed but without costs, 
ND. Order accordingly. 





,.. . . NAGPUR HIGH COURT ) 

Civil Revision Application No. 831 of 1938 

o December 22, 1939 ; 

| _. GRruURR, J. oa 

’ BENGAL NAGPUR RAILWAY 
Co., LTD.—DEFENDANT—APPLICANT 

' versus o 

MOHOMMAD ISHAQ—PLAINTIPF 


—OPPOSITE PARTY l 
_ Ralway—Risk note—'Misconduct'—Failure to 
give delivery of fruit consignment to consignee in 
time, due: to. dislocation of station working owing to 
labour strike—Fruits deteriorated—Suit for damages 


` AT ba? 


There wag held negligence but not ‘misconduct’.on to have, been given in- bringing it from. 


BENGAL NAGPUR, RAILWAY v, MOHOMMAD IsHag-(NAG.) 


half-share to which. 


18810 


part of railway servants: within -meaning of risk 
note—Suit for.damages -keld did not lie due to signing 


. of risk note. - ; < A WA 
Misconduct, is something opposed to’ accident, or, 


negligence: it is the intentional doing of something 
which the doer knows-to be wrong and which he 
does recklessly not caring what the. result may be. 

The baskets of oranges were loaded at Nagpur 
on December 15, 1936, and arrived at their destina- 
tion, Kharagpur, on December 21,1938. Owing- to 
dislocation of the station working due to a labour. 
strike delivery, was not offered tothe consignee 
until” December 31, 1936, when the fruit had 
deteriorated. The plaintiff consignor “brought á 
suit for damages against the Railway Company. 
The risk note signed by the consignor exonerated 
the railway for any loss “except upon proof : that 


such loss arose from misconduct on the part of. the 


railway administration’s servants :” 


Held, that there was negligence on thè- part -of 


the Railway Company but not positive misconduct: 


The railway staff had no motive. for causing .. losg 
maliciously. The fault. was not in the doing, of 
anything--but in the failure to doit: it was a fault 


of omission, not of commission. Hence by sighing 


the risk note the consignor deprived himself ‘of-the. 
remedy for damages he otherwise would have had... 


147 Ind. Oae 752 (1), 160 Ind, Oas 728 (2), 159 Ind, 
Oas. 907 (8) and 124 Ind, Oas., 229 (4); referred 
to, iF , i 5 = > = ae 


_C_R,App. of the decree of the Court of 


Nagpur, dated September 30, 1933. ` 
“Mr. P.N. Rudra, for the Applicant. - 


r. Ty J. P. Chetty, for. the Opposite 
Party.. | ee ee 
-Order.—This was. a suit -agaiast- the 
Beng. Nag. Railway Oo. for Rs, 200 
damages sustained by the plaintiff because 
of the deterioration of a consignment of 
oranges, delivery of which was -delayed. 
The baskets of oranges were loaded: at 


the Judge, Additional Small. Cause Court, . 


Nagpur on. December 15, 1936, and arrive . 


Kharagpur, - on. 
Owing to dislocation 


ed at their destination, 
December 24, 1936. 


of the station, working due to a labour - 
to the - 


strike delivery was not offered 
consignee until December 31, 1936, when 
the fruit had deteriorated, — | 

. The question is whether the. railway: is 
protected under :the risk-note signed-.by 
the consignor- which exonerates it for, any 
loss “eacept upon proof that such lgsg 
arosé from misconduct on the part of ‘the 


, yailway administration's servants.” 


_ The- facts in my opinion -show that 
there. was negligence on the part of. the 
Company. The work of delivery - was 
hampered by the strike, but work ..was 
still going on as other coolies had been, 


_engaged.. The staff had ample means of 


knowing . that perishable goods were in 
this waggon and therefore preference ought 


» 


against him. 
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the siding- to the goods shed for unloade 
ing.: The lower. Court: thinks ‘that the 
Company has ‘been guilty of wilful neg- 
lect amounting . to -misconduct and ‘that 


the ruling .quoted by defendant—The~ 
Madras and Southern Marhatta Railway. 
Co. Ltd: v. Sundarjee Kalidas (1). goes © 
If the ruling be carefully ` 


: looked.to it will be seen thatthatis not 


„ current form.. Misconduct, 


- wise would have had. 


so. -Wilful neglect in fact is distinguished 
from misconduct. It was pointed out that 
the phrase “wilful neglect’? used to appear 


in old risk nctes.forms B and- H, but has 


now been replaced by ‘miscondct’ in the 
it is said, is 
something opposed to accident or negli» 
gence; it isthe intentional doing of some- 
thing which .tLe doer knows to be wrong. 


and which Le dces recklessly not caring. 


what the result may be. In the present 
case there is no reason for thinking that 
there was even wilful negligence. The 
railway staff had no -motive for causing 
loss to ihe defendant’ maliciously;: It was 


simple neglect due to disorganization and. 


failure. to tackle tte work of -unloading 
in the proper order, which the: nature- of 
‘the goods required. The fault was not in 
the doing of- anything but in -the failure 
to do it: it wasa fault of omission, not 
of. commission, It was therefore neglis 
gence, but nct positive misconduct, Mise. 
conduct is similarly distinguished from 
culpable negligence under risk note H in 
Banwari Lal Jagannath v. 
Baroda & Central India -Railway Co. (2), 
see also Madras & Southern Maharatta 
Railway Co. Ltd. v. Ravi Shing Deepsing 
& Co, (3) and The Bombay Baroda and 
Central India Railway Company Ltd. v. 
The. Rajnagar Spinning, ‘Weaving and 
Manufacturing Co. Ltd. (4). Learned 
Counsel for the non-applicant -has not 
cited any authority in opposition’ to this, 


. It must be held therefore that by signing 


the risk note the consignor deprived hime 
self of the remedy for damages.he othere 


The application succeeds. Plaintifi’s 
suit will be dismissed with eosts and he 
must also bear the cosis of this application. 
OCounsel’s fee Rs. 15. oy 
B. : Application allowed, 

- (1) 60 O 996; 147 Ind. Cas. 752; A I R1933 Cal, 
742; 57 OL J 281; 6 R U 356. ` 

(2) 61 O L J 526; 160 Ind. Oes. 728; AIR 1936 
Oal. 24;-8 R O 448. ` ae cae 
5 AI R 1935 Cal. 811;-159 Ind, Cas, 907; 8 RO 


` (4) 54 B 105; 124 Ind, Cas. 229; 31Bom. L R 
1426; AT R 1930 Bom. 129; Ind, Rul. (1930) Bom, 


~ 


BURENDRA NATS SARKAR v. KALI PADA Das (OAL,) 


, 88. 196 and 198, Oriminal P. O., by 


Bombay . 


. complaint. 
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CALCUTTA HIGH COURT 
Oriminal Revisions Nos. 823 and 825 
of 1939 
February 15, 1940 
HENDERSON AND Akram, JJ, 
SURENDRA NATH SARK AR AND oruges — 
; ` AoOUSED— PBTITNIONERS ` 
versus 
KALI PADA DAS—CompLatnant— 
7"  OPpostITE Party 
Companies Act (VII of 1913), 39. 141-A, 137 (6}— 
Prosecution by private individuals, if barred~S. 137 
(6), scope of — Insurance Act (IV of 1938), s. 107— 


Interpretation — Prosecution for offence under Ack 
—Sanction of Adrocate-General, whether neces- 


sary. 

‘There is nothing inthe actual terms of s. 141-A, 
Companies Act, to justify an inference that the inten- 
tion' of the Legislature was that prosecutions by 
private persons should not be allowed. That section 
casts a duty upon the Advocate-General or the Public 
Prosecutor to cause proceedings to be instituted in 
certain circumstances. It also casts a duty upon the 
officers of the company to render assistance in con- 
nection with any such prosecution. The terms of the 
eection are quite different from those, for example, of 
which & bar is 
placed upon the juriadiction of Criminal Courts, 
It is impossible to read into sub-s. (6) o0fs, 137 any 
prohibition of private prosecutions. It is not merely 
that there are no words containing any such pro- 
hibition, The subject-matter of s. 137 isan investi- 
gation rather than a prosecution. 

The intention of the s. 137 is to facilitate the in- 
vestigation of the affairs of a company and it has 
no reference to actual proceedings in Court. 

The words “who is liable........8. 41" in g, 107, 
Insurance Act, qualify the words “any person ". 
Otherwise, the words “no proceedings under this 
Act” would have no rea] meaning. Therefore if the 
complainant wishes to prosecute for an offence under 
the ‘Insurance Act, he mast obtain the sanction of 


or + 


the Advovate-General. 


Messrs.. Santosh Kumar Basu and Ajoy 
Kumar Basu, for the Petitioners. 


Messrs, Probodh Chandra Chatterjee and 
Bireswar Chatterjee, for the Orown. 


Henderson, J.—These are two Rules 
calling upon the District Magistrate of 
Birbhum to show cause why certain pros 
ceedings taken against the petitioners for 
alleged offences against.certain provisions 
of the Indian Oompanies Act and of the 
I. P. O., should not be quashed. The 


. complainant is a policy-holder of a company ° 
. known as Nabasakti Insurance Company 


which has been incorporated both under 
Act VITof 1913 and Act V of 1912, Tne 
petitioner Surendra Nath Sarkar cis the 
manager of tbe company. The ground 
upon which the rule was issued is that the 
Magistrate has no jurisdiction to take 
proceedings in these matters-on a private 
nt. Mr, 8. K. Basu appeared in 
support of the rule.. E may note thet in 


_ 
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Oase No. 823 the allegation is one of a 
falsification of accountsand in Oase No, 825 
Various Offences are alleged to have been 
committed against the provisions of the 
Indian Companies Act. Mr. Basu contended 
that the new Indian Companies Act has 
made elaborate. provisions for the investiga- 
tion of offences in connexion with com panies 
and for- prosacution by .the Advocaté- 
General or the Public Prosecutor, He asked 
us to say: that. in view of these elaborate 
provisions the intention of the Legislature 
was. that prosecutions by private persons 
should not be allowed. .The relevant.sections 
are s. 148 A, Companies Act. and s. 107; 
Insurance Act. 


There is nothing in the soe terms. of 
3. l41-A to justify any such inference, 
That section casts a duty upon the Advocate- 
General or the Public Prosecutor.to cause 
proceedings to be instituted in certain cir- 
cumstances, It also casts a duty upon the 
officers of the company to render assistante 


in connexion with any such prosecution. 


Tho: terms of the section are quite differefit 
from tose, for example, of ss. 196 -and 198, 
Oriminal P, 0., by. which a bar is placed 
upon the “jurisdiction of Oriminal Courts, 
Mr; Basu, however based his argument. not 
so much upon-the terms of the section as 
upon thé,.fact that theré is no section 
containing provisions similar to those of 
s. 368, English Companies Act of 1929. | : That 
section- 18 in these terms: 

-“Nothing in this Act relating tothe institution 
of criminal proceedings by the Director of Public 
Prosecutions shall be taken t6 preclude any person 
from instituting or carrying on any such pro- 
ceedings.” 

It is thus clear that even apart from that 
section it! does not follow that a private 
prosecution would be barred under the 
English Act. The section was merely in- 
serted to put the matter beyond doubt. 
In this connexion Mr. Chatterjee on behalf 
of the Crown drew our attention to certain 
decisions in connexion with the Fishery 
Acts: Quéen v. Cubitt (1), Anderson v. Hamlin 
(2). It was there held that private pto- 
esecutions ‘under these Acts were barred. It 
is true that those decisions were based 
- upon the actual words used in the relevant 
statutes. ‘But it may well be that s. 368 
was inserted in the English Act to place 
the matter beyond doubt. At any Tate in 
the absence of any specific provision in the 


(1) (1889) 33 Q B D 622; 58 L-J M O 13% 60° L'T 
638; 37 W R 492; 16 Cox. O O 618; 53 J P 470. 

(2) (1890) 25 Q BD 221; 59 L J M © 151; 63 L T 168; 
17 Gox. O O 199; 54J P 157. 
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Act itself, we cannot infer from. the mere. 
omission of a similar provision in‘ the Indian 
‘Act that the intention of the Legislature 
was to bar private prosecutions.' There was 
‘no doubt at all that; such prosecutions were 
permitted by the old Act. 

In the second place, s. 141-A only comes 
into force after a report has been made 
under. s. 138. There is, at any. Tate up to 
the present, no such. report in this case. 
In this connexion, it is necessary to consider 
the effect of s. 137. Under subss. (6) a 
representation may be made by any cone 
tributory or creditor to the Registrar; 


. then if the Registrar makes a report to the 
' Local Govt. an investigation may: be ordered 


under s, 138. Of course, as a rebult of such 
an investigation proceedings might be taken 
under s. 141-A, 

We find it impossible to read into this 
gub-section any prohibition of private pro- 
secutions. It is not merely that there are 
úo words containing any such prohibition. 
The subject matter of s. 137 is an investiga- 
tion ratherthan a prosecution. | Sub-s. (6) - 
is confined to cases in which there are 
allegations of fraud and many prosecutions 
under the Act would be entirely outside ‘it. 
In matters however involving ; allegations 
Of fraud a private prosecutor ‘would -be 
almost helpless, as without an investigation 
it would be very difficult-to establish the 
existence of fraud: The Registrar iş howe 
ever given powers of investigation. Officers 
and execfficers of. the company are bound to 
supply him with information and explana» 
tions. On his application the “Court. can 
compel the production of documents. On his 
report the Local Govt. may order an In- 
spector to investigate. - We are quite 
satisfied that the. intention of the section 
is to facilitate -the investigation of the 
-affairs of a company and it has no reference 
to actual proceedings in Osurt. Section 107 
Insurance Act, requires the sanction of 
the Advocate- General before <a -private 
prosecution could be started. Oñ behalf of 
the Crown Mr:- Chatterjee. contênded that 
that section relates only to a ‘prosecution - 
under sub-s. (2) of 41. Secticn ` 107 is in 
these terms : 

“Except where Sees are are instituted by the 
Superintendent of Insurance, no proceedings under 
this Act against an insurer or any director, mana- 
fer or other officer of an insurer orany person who 
is. liable under sub-s. (2) of s. 41 shall be instituted 
by any person unless he has previous thereto ob- 
tained the sanction of the Advocate-General.” 

Section 41 deals with prohibition of 
rebates. Policy-holders are forbidden to 
accept. any rebate unless it is allowed in. 
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accordance with the published prospectus 
of the insurer. In my judgment the words 
“who is liable,.....6. 41” qualify the words 
“any ‘person.’ Otherwise, the words “no 
proceedings under this Act” would have 
no real meaning. We “are therefore’ of 
Opinion that if the- complainant wishes ‘to 
prosecute for an ‘offence under the Insurance 
Act, he must obtain the sanction of the 
AdvVocate-General. We have not examined 
the allegations’ in detail nor have they 
been put“ before us in the course of the 
argument. It may be that some of them 
amount to offences under both the Acts. 
In such circumstances, it would be trifling 
with “the ‘law to prosecute under thé 
©ompanies Act instead ‘of under the ‘In= 
surance Act. We are therefore of ‘opinicn 
that in Case No. 825 the prosecution should 
be confined to matters -which are offences 
under the Companies Act only, unless in 
the meantime the complainant obtains 
thë sanction of the Advocate>General. 
With these obseryations, the Rules are 
‘discharged. - i f 
`- Akram, J.—I agree that these Rules 
Nos. 823 and 825 of 1939 should be 
discharged. In Rule No 0625 _ of 
1939; I desire to say a few words in 
connexion with the argument advanced 
by tbe learned Advocate for the petitioner 
that having regard to the provisions of 
68. 137 and 141-A, the Companies Act, 
contemplated only a Crown prosecution and 
pot a prosecution by a ‘private individual. 
Looking into the Companies ‘Act, I find 
‘that s. ‘13? deals with “investigation -by 
‘the Registrar’ in certain’ circumstances, 
“There may, however be a complaint by a 
sontributory or a creditor for failure to 
comply with the requirements of the Act, 
without alleging any fraud mentioned in 
‘gs. 137 (6); in such a case, apparently, no 
investigation” under s. 137 and no report 
under g.°138 will be made; consequently 
“sg. 141-A will not come into operation as 
abar to the proceeding, Iam ‘therefore 
“of opinion that the learned Sub- Divisional 
Magistrate should proceed with the trial 


‘on the lines indicated in the judgment 
that. has been delivered by my learned 
brother. a a | 


B. : Rules discharged. 
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l RANGOON HIGH COURT. 

Orimina! Revision Application No. 330 B 
: of 1939 

September 27, 1939 
l MosEBLy, J. 
MAUNGE MAUNG—Apptioant 
TETSUS 
Tas KING—Opposite PARTY 

Crimidal Procedure Code(Act V of 1898), s. 423— 
Powers of Appellate Court under—Limitation. 

The power given to an Appellate Court under 
s. 423, Criminal P. I., is not an unlimited power, 
but is to be taken as giving the Appellate Oourt 
power to do only that which the lower Oourt could 
and should have done. The Appellate Court has 
no power either to come toa finding which vas 
not within the competency of the trial Court, or to 
pass a sentence which was beyond the jurisdictlon 
given to the trial Court by s. 32, Criminal P, 
Muthiah Chetty v. Emperor (2), Queen-Empress v 
Pershad (3), King-Emperor v, Po Yin (4), Jatu Sing 
v. Mahabir Sing (5), In re Ramasamt Chetty (6) 
and 11 Ind. Oas. 788 (7), relied on, 


Cr. R. App. from the order of the Sessions 
Judge, Bassein, dated July 23, 1939. 

Mr. E Maung (1), for the Applicant. 

Mr, Paget, for the Crown. 


Order.—The applicant in revision, 
Maung E Maung, a paddy broker. was 
convicted by a First Class Magistrate on 
two charges under s. 420, I. P. C., in respect 
of two sums of Rs. 6,000 and Rs. 1,500, and 
was sentenced to two years’ rigorous ime 
prisonment on the first charge and to one 
year's rigorous imprisonment on the second 
charge, the sentences to run concurrently. 
On appeal the learned Sessions Judge beld 
that the obtaining of the two sums was 
part of the same transaction, and that a 
single charge might have been framed. 
The sentence was altered to a single one 
of six months’ rigorous imprisonment and 
a fine of Rs. 3,000 or in default three monthe’ 
rigorous imprisonment. It was remarked 
that the sentence passed did not amount to 
an ephancement as the aggregate sentence 
of imprisonment, (including that in default 
of payment of fine) imposed by the Appel- 


‘late Court was less than the period of the 


original sentence. Bhakthavastalu Naidu 
v. Emperor (1). was: cited in this connection. 
(Other authorities may be seen quoted ig 


‘Note 73, p. 907, Sohoni’s Criminal Proces 


dure Code, 13th edition). This application in 
revision was admitted because the sentence 


‘as altered by the Appellate Court was one 


which the trying Magistrate, whọ was a 
Magistrate of the First Class only without 
special powers, was incompetent to pass. 
Section 423 ib) (3), Criminal P, O. allows the 


Appellate Court, with or without altering 


(1) 30 M 103; 5 Cr, LJ 36; 16 M L.J 580(F B) 
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the finding, to alter the nature of the sen- 
fence, but subject to the provisions. of 
8.106 (3) not so as .to enhance the same, 
But the Appellate Court has no power either 
to come to a finding which was not within 
the competency of the trial Court, or to 
Pass a sentence which was beyond the 
jurisdiction given to the trial Court by 
8.32, Oriminal P. O, | 

I have heard the learned Advocate for the 
applicant on the merits of the case also As 
to this T think there is nothing to be 
said.. The learned Segsions Judge discussed 
the facts ‘at great length and with much 
precision, and'I cannot but agree with his 
conclusions. The case of the prosecution 
was that the accused first, entered into three 
contracts, Nos, 18, 19 and 20, to supply 
paddy which ho had already purchased 
from places including the same places, as 
those in tbe contract now the sub ject of the 
present charge. Then on February 16, 
19338 the accused entered into the contract 
No. 21 (Ex. B), which was to the effect that 
the accused had purchased 10,000 baskets 
of“ paddy lying at Changwin and Hline- 
bone, and’ that he now sold this paddy to 
the complainant, Messrs. Steel Brothers, at 
the price of Rs. 90 per 100 baskets, A 
sum of Rs, 1,000 was then given to him as 
advance. On the 17th a further advance of 
Rs 6,000 was given to him, and.on the 19th 
a third advance of Rs. 1,500, both advances 
being given because the accused said that 
the owners of the paddy were asking for 
their money. The charge was clearly that 
this representation was false as the accused 
had not bought the 10,000 baskets of paddy 
in question at the places mentioned. By 
“paddy” was of course clearly Meant new 
paddy, that isto say paddy in addition to 
that already bought to implement the 
three previous contracts, and this must have 
been fully understood when the charge 
was framed. The learned Judge found 
that 9,628 baskets were supplied between 
February 18 and 28, which were _appros 
priated tothe previous contracts which had 
not yet been completed. This again was a 
mecessary feature of all the contracts and 
must have been fully understood by the 

ies to them. 

Oe have be2n addressed on the evidence 
of six witnesses, four called by the prose- 
cution and two by the Court, to show that 
the accused had paddy available at these 


places, in-addition to that supplied towards. 


the previous contracts. These witnesses 
ae Magne Kin Maung (P. W. No. 3), Wan 
Tin (P.. W..No,4), Han Kyi (P. W, No. 5), Po 
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Chit (0. P. W. No. 3), Thein Maung (O. P. 


W. No. 4) and In Taik (O. P. W. No. 6. I > 


do nct propose to discuss the evidence of 
these witnesses which dces.not bear out the 
learned Advocate’s ccntention. I must Say. 
however that the 2,500 baskets which the 
accused “borowed” . from In Taik and 
first delivered towards the contract in 
question could not be counted towards it. 
In Taik got that appropriation cancelled ` 
as he had not been paid for it by the 
accused. As for the paddy said to have 
been bought by the accused from Maung 
Ngwe (0, P. W. No. 5)I agree with the 
learned Judge and the Magistrate that his 
let-hmat had been tampered with; and he 
could stow no receipt for the money said 
to have been paid to him by the accused; 
and ihe quantity sold by him appears to 
have been 1,500 baskets and not 7,500 base - 
kets. As forthe evidence for the defence, 
if is clear that the paddy that was sold 
by the defence witnesses to the accused 
was paddy which was supplied towards the 
previous contracts, and not towards this 
contract No. 21. The learned. Sessions. 
Judge rightly rejected the defence that the 
accused had bought fresh paddy from 
these people but could not complete the deal 
because of his illness. ` 


As regards the sentence passed by the 
Appellate Oourtits powers are limited by 
the restriction which I have ‘ mentioned 
abcve, Section 423, Criminal P. ©., does 
not, like s. 2, Supreme Court of Jndicature, 
(Jurisdiction) Act, 1894, (57 & 58 Victoria, 
c. 16), or like O. XLJ, r. 33, Civil P. O., 
invest an Appellate Court with authority 
“to .make any order which ought to have 
been given or made” by the Oourt below, 
On the other hand, it is evident that the 
Appella'e Court cannot make any order 
which cculd not have been-made by the 
trial Court. The same principle ás regards 
sentence has been expressly laid down in 
cases of revision : ride s. 439 (3), Criminal 
P.O. As. was said in Muthia Chetty v. 
Emperor (2), the power given to an Àp- 
pellate Court under s. 423, Criminal P. G. 
is not an unlimited power, but is to be 
taken as giving the Appellate Court power 
todo only tbat which the lower Court 
could and should have done. The Court of 
Appeal is not competent to alter the find- 
ing of a Magistrate so as to convict an 
accused person of an offence which the Court 
whose order is under appeal was not 


(2) 29°M 190; 3Or, L J461, 


] 
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competent totry. Queen-Empress v. Pershad 
(3), at p. 420, King-Emperor v. Po Yin (4), 
and Jatu Sing v. Mahabir Sing (5), are 
analogous cases (though there it was held 
that the Appellate Court was incompetent 
to convict the appellant on a charge of 
which he had not been charged in the 
trial Court, because the trsing Magistrate 
would have been equally incompetent-to 
do so), “As regards sentence, it was res 
marked as too elementary for discussion 
in In re Ramaswamt Chetty (6) that the 
Appellate Oourt cannot pass on appeal a 
sentence which the original Magistrate 
was not competent by law to pass. The 
same question is exhaustively déalt within 
Sita Ram v. Emperor, 12 Or. L. J. 444 (7). 
It was .said there: i 

“There is no restricting proviso to be found in 
s, 423 such as we read in s, 439, sub-s, (3), Neverthe- 
less, it is a-rule underlying the whole fabric of appel- 
late jurisdiction that the ._power of an Appellate 
Court is measured by the power of the Court from 
whose judgment or order the appeal before it has been 
made. It is a fundamental principle that every 
Court of Appeal exists for the purpose, where neces- 
sary, of doing, or causing to be done, that which each 
Oourt subordinate to its appellate jurisdiction should 
have done. The jurisdiction in appeal is therefore 


necessrily limited in each case to the same extent“ 
particular case 


as the juriediction from which that 
comes.” 


With there remarks I would respectfully 
concur. Thé sentence passed in appeal 
will be altered to one under s. 420, I. P.O. of 
six months’ rigorous imprisonment and a 
fine of Rs. 1,000, or three mosths’ rigorous 
imprisonment in default. The fine, if paid; 
to be given tothe cowplainant as compen- 
sation. - 


8. l Sentence altered. 
(3) 7 A 414, (420); A W N 1885, 105. 

(4) (1905) 3 L B R 232. 

(5) 27 O 660, 

(6) 2.Weir 487. 

(7) 7N L R 109511 Ind. Cas. 788; 12 Or, LJ 444, 





NAGPUR HIGH COURT 
Miscellaneous Uivil Case No. 114 of 1938 
December 22, 1939 
NIYOGI AND POLLOOK, JJ. 
SUMATIBAIT DEO— APPLICANT 

VETSUS : 
Tus MUNICIPAL COMMITTEE, 
NAGPUR—Opp.siTs PARTY 

C, P. Municipalities Act (IL of 1922), 3, 66 (D— 
Land held by person, under lease—Assessment of 

conservancy cess and water rate under 3, 66 (1). 
The gross annual letting value of land held by a 
person under a lease should be taken into considera- 


tion in assessing conservancy cess and water. rate 
under s. 66 (1) of the O. P, Municipalities Act. . 


BUMATIBAL DEO v. MUNIOIPAL ComMMItfan, NAGPUR (NAG.) 
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Misc. O. Oase reference under 5. 83 (2) of 
the C. P. Municipalities Act, by Deputy 
Commissioner, Nagpur. 


Messrs. P. P. Deo and N. T. Mangalmurti, 
for the Applicant. 

Dr. W. S. Barlingay, for the Opposite 
Party. 

Order.—Tbis is a reference under 
s. 0312) of the O. P. Municipalities Act. 
In November 1935 the Municipal Come 
mittee of Nagpur leased out a vacant site 
to Mrs. Sumatibai Deo for a premium of 
Rs. 2,800 and an annual ground rent of 
Ks. 20-3 for a period of 30 years with 
an option of renewal. The land has not 
yet been built on., Tne lessee has been 
called upon to pay the general consere 
vancy tax under cl, (j) of s. 66 (l) and 
the general water rate under cl. (k) of 
that subsection. The rules of the Con- 
mittee under cl.(j) provide: 

“There shall be imposed on every building or 
land without a private latrine a tax for the main- 


tenance of public latrines according to the follow- 
ing scale on ite grozs annual letting value.” 

Similarly under Gl. (k)” the rules pro- 
vides 

“There shall be imposed on every building or 
lend which hasno private supply from the muni- 
cipal water works and which is situated within 
200. yards from a publics main pipe a tax 
according to the following scale on its grosa 
annual rental value.” 
= Neither the Act nor the rules state who 
shall pay the tax, though the rules for 
collection state that the tax shall’ be re- 
covered from the owner or ‘agent if ne 
resides within municipal limits and othere 
wise- from the occupier; In our judgment 
in Miscellaneous Civil Oase No. 45 of 1938 
we held thata tax of this nature is in 
reality a payment made for services 
rendered to the occupier and that it ig 
the occupier whois really liable, although 
the Committee has power to recover it 
from the owner, 

The point referred to us is : 

“Should the gross annual letting value of land 
held by a person under a lease be taken into con- 


sideration in assessing conservancy cess and water 
rate under s. 66 (1) of the O. P. Municipalities Act ?" 


The rales meke it clear that every 
building or land, falling within the dese 
cription given above, must be assessed, 
and the question then is merely how it 
should be assessed. Rule 3 (1) of the 
rules dealing with the assessment of cone 
Servancy cess and x, 2(1) dealing with 
the assessment of water rate provide as 
follows :— 


“The annual letting value of a building or land 
occupied bythe owner himself shall be deemed to 


- 
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be 5 per cent. on the aggregate sum resulting 
from the addition of (a) the estimated present cost 
of erecting the building after deductionof a 
reasonable amount on account of depreciation, if 
any, and (b) the estimated present value of the 
land valued with the buildings as’ part of the 
same premises. Provided that.in the determi- 
nation of the annual value no account shall be 
taken of any machinery. Provided further, that in 
determining | 
which the building fetches or is likely to fetch 
shall be taken into consideration, Ifthe house or 
land be occupied by the tenant the same will be 
assessed according tothe actualrent paid by the 
tenant.” l 7 

‘The rule is curiously drafted and it is 
difficult to see how, if the building or 
land is occupied by the owner himself, 
the rental which the building fetches can 
be taken into consideration. The rule howe 
ever, seems Clear on the point that if the 
house or land is occupied by the tenant 
it will be assessed according to: the 
actual rent paid by the tenant,- even 
though the rent paid be ‘a concession rent 
and not:the annual letting value, Mrs. Deo 
is the tenant of the land and the: Municipal 
Committee is the owner. In our’ opinion 


= 


therefore the land in this case must be 


assessed according+to the actual rent paid, 
and in calculating the rent the actual 
premium paid will have to be taken. into 
consideration: see Halsbury'’s: Laws. of 
' England, 2nd Edition, Vol. 2/, para 821. `- 
-4 [f Mrs, Sumatibai Deo erects’ a building 


on theland she will-be the owner of that 


building. and she will. occupy the land 
as owner of the building. The land 
will be -ancillary to the building. The 
assessment will therefore be made (a) on 


the estimated present cost of the building: 
after deduction of a reasoaable amount on 
account of depreciation, if-any, and (b) on- 


‘the. estimated present value of the land 
valued with the building as part of the 
same premises. In either case, therefore, 
whether there is a building or not, the 
value of the land will have to be taken 
into consideration in estimating the tax. 
Our answer. therefore to the question 
referred tous is that the gross annual 


*letting value cf the land must. be. taken 


into consideration in estimating the” tax, 
The costs will be borne as incurred. 


k Order accordingly. 


OHHADAMI V. EMPRROB, (ALL)... 
"ALLAHABAD: HIGH.COURT isi: = 


the value of the land, the rental | 
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Criminal Appeal No. 368 of 1939 4:4 
November 29, 1939 ag 


CoLLISTER AND BRAUND, JJ. 2. + ~-2 
OHHADAMI— APPELLANT 
VITSUS . = wg 
EMPEROR—Oppositg Party 
Penal Code (Act XLV of 18€0), e. 
house trespass—Accused must 
means to conceal his presence. 
It cannot be said that the mere fact that a house 
trespass was committed by night makes the offence 
one of lurking house trespass. In order to con- 
stitute lurking house traspass the offender must take 
some active means to conceal his presence.-: - <” 
Held, on facts that the accused could- not: be 
convicted under s. 437 but only uader's; - 451, 
I. P.O. 35 Ind, Oas. 176 (1), relied on.. a 


Or. A. from an order of the. Sessions 
Judge, Mainpuri, dated April 6, 1939.-:.°-_:. 
The. Deputy: Govt. -Advocate, for: ‘the 
Crown.. © -t = So. dime. HEY ete 


ar 
have takén active 


Coliister, J.—Obhadami has been .con- 
victed ‘under s. 457, I. P,U.,on a Gharge 
of having “stolen a pair. of -shoes from the 
verandah of a house. Having regard., to 
his previous: convictions and the fact that 
he was a registered member of the erimi: 
nal tribes, under s. 10-B, Oriminal’ Tribes 
Act, he,has been sentenced. to transportas 
tion for life. He appealed from jail fo this 
Court and his appeal was admitted. . The 
facts as alleged by the. ‘prosecution. are as 
follows: On. the night between Decem- 
ber 25 -and:-26,. 1958, one Sheo Singh was 
sleeping on a.verandah or covered chabutra. 
Heis tne--chaukidar of a man named Lala. 
Badri Narain, a resident-of Etawah; aid 
tbis chabutra or Verandah . apparently forms 
part of his house, Sneo Singh says that he 
was--roused from sleep by a slight’ noise 
and he jumped up in‘time to see “d” man 
running away with his ' shoes which -had 
been underneath the charpov. On his 
shouting that a thief was runniag off with 
his shoes, Bisal singh and Gopi Nath 
came up. Tne three men then gave chase 
and in the meanwhile the: head constable 
who was on patrol duty with a couple ‘of 


constables, came from the opposite direction 


and caugot the appeliant -and searched 
his person and recovered Sheo Singh’s 
shoes, which: were - wrapped: up in ‘a-piece 
of cloth, Sneo Singh lodged a report as 
the Police Station at 330 a.'M.:. The eyi- 
dencé of Shéo Singh is corroborated by 
Gopi Nath- and Bisal-Singh. Tne former 
18 a sonar and the latter a thakur 
_ The appellant’s defence ‘before the Magis- 
trate was that he had been -falsely im- 
plicated’ because “he”! was an ex-convict. 


(a a 
I DIM 
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“ Before the Judge hè said that. Sheo Singh house trespass was not establishéd. Thé 
owed him Rg. 5 and when he demanded learned Judges observed: eee: 
payment Bheo Singh raised a hue and cry ` , ae i He ee it can be aga, ta mere 
: ~ fact that a. house trespass was committe ight 
ane said Noe the appellant had stolen his makes the offence one of lurking house eae 
es. No quesilons were put in Cross-' In order to constitute lurking house trespass we 
examivation to any of the witnesses for the . aré, of opinion that the offender must take some 
prosecution and no witnesses were called in ` S¢tive means to conceal his presence....... 
defence. It'is perhaps somewhat odd that.. The conviction was accordingly altered 
the appellant should not have thrown away - to one under s, 451, L P. 0., We are 
the incriminating shces in the darkness. 10° agreement with the view which was 
when he saw that his capture was inevit- expressed in that case and since there is 
able and it may seem a somewhat curious. nothing on the record of the case out of 
coincidence that this Police patrol bappen- which the present appeal arises to indi- 
edto be coming along at that particular Cate that the appellant took any steps 
moment; but there is no actual impossibility ` of any kind whatsoever to conceal the 
in either of these two circumstances and. fact of his presence, his conviction under 
we can find no grounds for disbelieving the ® 457, 1. P. O., cannot stand. We 
testimony of Gopi Nath and Bisal Singh accordingly substitute a conviction under 
who are prima facie independent persons. Be: 491, I. .P. C. There remaios the 
and appear; in the absence of any cross-. question of sentence. Section 491 is not one 
examination, to be witnesses of truth, Hav- Of the sections in Sch. I, Oriminal Tribes 
ing regard to the state of the evidence, we. Act, and therefore s. 23 of the Act is not 
have no option but to hold that the appellant applicable. The appellant is an old man 
did in fact steal this pair of shoes. There of about sixty and the property which he 
remains the;question as to whether or not. stoje consisted of à pair of old shdes worth 
he has been rightly convicted under s.. 457, 2, few annas. Haviog regard to these 
I. P. ©. The charge against him was Circumstances. we are of opinion that a 
that he committed lurking house trespass. Sentence of one year’s rigorous imprison 
by night witha view to commit theft, but~:.ment will meet the ends of justice. [no 
we are not satisfied ihat his conduct, as it „bhe result we alter the conviction to 8 cone 
appears from’ th evidence, amounts to’. wicticn under s. 401, L P. O. and we 
lurking house trespass. Section 443, I, P, Teduce the sentence to one year's rigorous 
C., provides: i —~ l imprisonment, In other respects this appeal 
Abe page jtrespeee shaving Kaka is dismissed. me CD 
precautions to conc such “house trespass from : | : 
some person who has a right to exclude or eject, D. 7 . Sentence reduced, 
the trespasser from the building, -tent or vessel 
which is the subject of the trespass, is said to 
commit lurking house trespass.” > 





, ) : : ‘NAGPUR HIGH COURT | | 
In the present case there is nothing ivil Revision Application No. 466 of 1938 


+ 


whatsoever on the record to show that the September 21, 1939 
appellant took any precautions to conceal GRUER, J. 

his act of house trespass from Sheo Singh. Syed ABDUL HADI—Aprptiroant 
For aught we know to the contrary, the versus 

appellant may have been coming along ABDUL LATIF AND ANOTSEgR— 
that night, saw the chaukidar asleep on OpposITE PARTY 


the verandan, seized his opportunity and Mussalman Wagf Act (XLII of 1983), as, 3 (e), 10, 3 


snatched the pair of shoes fr rthe — District Judge, whether has jurisdiction to enquire 
bed and then al pall sarin eee ee and decide aa to whether wadi falls under 3. 2 (0). 
’ ng the Unt: The Court of the District Judge has jurisdiction, 


dar in the process. There‘is nothing tO under Mussalman Waqf Act to take proceedings 
indicate that he took any active steps to under that Act when the alleged wagy is not admitted 


or is denied by the alleged mutawalit. No doubt the 
conceal his presence. In Budha v. Emperor oust is not obliged to enter into an enquiry where 
(1), a man had entered the courtyard ofa ¢ wagf- is denied, and fuse to’ 

: ee qf- is denied, and may refuse to enter into any 
havelt through the deorhi, which had no inquiry on the ground that the allegations of the 
door attached to it, and he was caught in parties disclose a controversy fit to be. determined 
the courtyard, his intention apparently be- in a reguisr suit. But where the existence of a 


> . w is not denied but its nature is disputed 
ing to commit theft of cattle. A Bench of waaf the District Judge finds it convenient and 


the Punjab Chief Oourt held that lurking desirable to determine on the material before 

< him ai to wun UL wan ree uf ere s. 2 is) a i 
* (1) 21 P R 1616 Or; 35 Ind, Cas. 176; A-IR 1916 Act he is wit in his jurisdiction in doing so. d. 
Lah. 425; 123P L R 1916; 17 Or. L J 304. Oas. 725 (5), relied on. 157 Ind. Oas. 1088 (1) snd 
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101 Ind. ‘Cas. ` 207 (2), dissented from. 118 Ind, 
Cas. 717 (3) and 136 Ind. Oas, 812 (4), referred to. 


CO. R. App. of the order of the Oourt of 
the District Judge, Jubbulpore, dated ` 
April 30, 1938. i 


Mr. A. Razak, for the Applicant. 
Mr, M. Y. Sharif, for the Opposite Party. 


Order.—The applicant has been fined 
Rs. b by the District Judge, Jubbulpore, 
under s. 10 of the Mussalman Wakf Act 
(XLII of 1923). Among other things the 
applicant had pleaded that the wagf was 
not one which fell within the definition 
given in 8. 2 (e) of the Act, and _ 80 the 
Act did not apply. The waqf it is said 
was: one to which s. 3 of the Mussale 
man Wakf Validating Act. of 1913 was 
applicable. The learned District Judge. 
after examination of the wag? deed itself 
decided against this contention. - 


It is now urged in revision that the 
Judge had no jurisdiction to make this 
enquiry, and once the plea was taken that 
the Act was inapplicable the parties should 
have been referred to a régular suit or 
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that ‘the learned Judge may inquire as to'i = 
whether the waqf is one -to which the Act is 
applicable” Nasrullah Khanv. Wajid Alis, 
(3) at p. 168* and again’ in Nasrullah v. . 
Wajid Ali (4) at p. 4167 it is said that ; 
“the Judge felt that he had to decide the ques- 
tion which was leftundecided by this Court, namely : 
whether the wagf was~a wagf covered by Act: ~ 
XLII of 1923, before passing an order of fine, In *- 
my opinion, he was bound to decide this ques-. 
tion. His jurisdiction depended on the fact that 
the wagf was one under Act XLII of 1923; and . 


until he decided that question he could impose no ‘ 
‘fine under the - Act.” i ee 


So again at p, 480T: - a 

“Whether the charter of the property as wagf > 
and his own position as mutwalii are admitted S 
or are established by evidence if denied, s. 10 
is equally applicable if a mutwallé has failed to ` 
comply with s. 3," TE Ra f 
-In Muhammad Baqar: v. Muhammad: ~ 
Qasim (5), which was a -Full Bench case,. 
-two Judges out of three held. that the.: 
Court of the District Judge: has jurisdiction : 
under this Act to take proceedings under. 
the same Act when.the alleged .waqf ~is- 
not admitted or is denied by. the alleged - 
mutawallt, Thereasoning in support - of: 
this view .appears -to me with all respect 
to ; oo pi convincing; and I cannot: 
) proceedings under other Acts such ag: Subscribe. to the opposite view given in. .- 
tha Osa pie and Religious Trusts ..Act,-- Wahid, Hassan v. Abdul Rahman:(1) ‘and in: 
or the Religious Endowments Act; ‘Twesithe-unreported Patua. case, No -doubt the: 
applicant relies on Wahid Hassan v. Court.is-not -obliged ‘ tov enter into an. 
Abdul: Rahman (1) and Ali Muhammad v. enquiry where a wakf ‘is denied, and as: -: 
Collector of Bhagolpur (2). The first case, . Temarked by ‘Basan, U. J., at p. öli of. 
which is a pronouncement by a Single Lucknow Tuling i TA 


"r 


Pad 


x 


-Rahman ‘\1). were 
*earlier caséa the mutawallt had: actually. 


Judge. holds that. the Mussalman Wakf 
Actis applicable only to those cases in 
which the existence of the wagf is admits 
ted, In the present case, as _ pointed . out 
by the lower Court, the existence of:a wagf 
is not denied but its nature _is.disputed. 
This latest Allababad decision does not 
seem to tally, with the ' previous . cases 
Nasrullah Khan v. Wajid Ali (3) and 
Nasrullah v. Wajid Ali (4) and it seems 
that the latter of these. two cases was 
not brought to the notice of the Judge 
who decided Wahid Hassan v..Abdul 
It is. true -that in these 


filed accounts, and so’ admitted the exist» 
ence of a-wagf, but the Judges were clear 


`- (I) BteA 154; 157 Ind, Oas, 1088; A I R 1935 All. 254; 


A'L J307: 19354 L R914:8R A261. ° : 
OO AIR 1927 Pat. 189; 101 Ind. Oas. 207;8P LT 


wi A 167 (168); 118-Ind. Cas, 717; Ind. Rul. (1929) 
All, 925; A 1R1930 All. Bl; 11930) A- L-J 233.- - 
” (4) 54 A 475 (476); 136 Ind. Cas, 812; (1932) A LJ. 


262; Ind. Rul. (1932)- All, 244; A I R 1932 “AH, 
faa. ‘4° 4 


v4 - ined | S j 


' “the Ooürt'may` refuse'to êntêr into -any inquiry: . 


oñ .the;.grdlind- that the allegations bf -tné paries 


disclose’ a controversy fit to-be. determined: 11 8 l 
tegular suit, and -thıs, in my judgment, explains’ . 
the absence ofany special tule of -procedure."*":"” ~~ 
_. in the case before us the District Judge 


found it convenient and desirable to" detere. 
mine the matter on the material before. 
him, and he was correct and within his’ 
Jurisdiction in doing so, l 

The application is dismissed with costs.“ 
Counsel's fee Rs, 23.. - m 


a, Application dismissed. 


_ (5) 7 Luck 601; 138 Ind. Cas, 725; 9 Ò . WN 538; 
AI R 1932 Oudh 210; Ind Rul. (1932) Oudh “321 
J ? 
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BOMBAY HIGH COURT. 
First Appeal No. 31 of-1937 © 
_, vuly 11, 1939 
N. J, WADIA AND INDABNABAYEN, JJ. 
HARIDAS KISANDAS GUJARATI— 
APPELLANTS 


= i VETEUS 
“ NARAYANDAS JAGMOHANDAS 
| GUJARATI—RESPONDANTS 

Hindu Law—Adoption—Vaishyas —Ceremony— 
Datta homam, necessity of —When can be performed 
—Joint family—Member cannot make .wili—Family 
arrangement — Essentials —Adoption — Bombay — 
Widow—Authority, 

Though no adoption ceremonies are necessary in 
the case of Shudras there must be a giving and 
taking of the boy in adoption as a oondition pres 
cedent to the completion and the validity of the 
adoption, [p. 5°2, col. 1.) , 
_ [Case-law relied on.] l 


“A member of a joint family has no power to dis- 
P the joint family property by a will. Lp. 550, 
co . . || 
. It is one of the necessary requirements of a 
family arrangement that it must be concluded with 
the object of settling some bona fide disputes arising 
out of conflicting claims to property either existing 
eh ane to arise. 138 Ind. Oas. 882 (7), relied on. 

3 4 ; 

A Hindu widow can, according to the law pre- 
valent inthe Mahratha country of the Bombay Pre- 
sidency, validly adopt a son to her deceased hus- 
band even without the consent or permission of 
his surviving co-parceners or the express authority 
of her husband, Of course this power could only 
be exercised by the widow if there was no ‘express 
prohibition by the husband against an adoption. 
141 Ind, Oas. 9 (9) and 141 Ind. Oas. 520 (11), relied 
on. [p. 551, cols. 1 & 2.] ee 

In ths case of the three regenerate classes -of 

Hindus, including Vaishyas, there must be’ in ad- 
dition to the giving and taking the religious cere- 
mony of adoption, including the datta homam, ex- 
cept perhaps in the Punjab where the _Oustomary 
Law prevails. . The giving and taking of the boy 
and the datta-homam need: not be simultaneous, 
but that after the giving and taking. has been com- 
pleted the datta homam may well follow later on with- 
out-any limit of time as to the interval—even after 

the ‘death of the natural or adoptive father. Of 
course in a case where the datta homam has not 
been performed it would be open to the natural 
parents’ of the boy to revoke the gift, Butif and 

when the datta homam ceremony has been per- 
formed, the adoption is not only complete but re- 
lates back to the date and time of ‘the giving and 
taking. When once the adoption is thus complete 
it relates back to the death of the adoptive father, 
the ‘fiction being that the son is considered to have 
been conceived at or before the time of the death 
of the adoptive father and to have been boro to 
him at the time of the adoption and he, therefore, 
becomes entitled-to all the rights of a co-parcener, 
including the right as sich tothe family property. lf, 
however, before the adoption the surviving Co- 
parcener ofthe person to whom the boy is adopted 
by the widow divests himself of the family estate 
by gift or by will the adoption subssquently made 
does not affect the validity. and legality of such 
gift with the necessary result that though the 
adoption may be thereafter valid and complete the 
adopted boy would be entitled to noshare in the 
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property 80 gifted but only to a ghare in what may 
i {p. 552, cols. 


remain of the family property, if any, 
1 & 2.) < 


Messrs. G. N. Thakor, D. A. Tulzapurkar 
and S. Y. Abhyankar, forthe Appellants, 


Messis. H.C. Coyajee, P. B. Gajendra- 


gadkar and S. G: Chitale, for the Respons 


dents, 
N. J. Wadia, J.—The litigation out of 


which this appeal arises has been caused 
by the adoption of plaintiff No. 1, 
Narayandas by plaintif No. 2 Parwatibai, 
widow -of one Jugmchandas Kisandas 
Gujarati. Jugmohandas died at the age 
of about fifty on January 1, 1419, He had 
at the time of hisdeath an elder brother 
Madhavdas, and a younger brother Haris 
das, who was defendant No. 1 in the trial 
Gourt and who is appellant No. 1 in this 
Gourt. Defendants Nos. 2 and 3, Govind- 
das and Goverdhandas, are the sons of 
Bhikoobai, the only daughter of Madhavdas. 
At the time when Jugmohandas died, the 
three brothers were joint, and the family 
continued to be joint till the date of the 
suit. None of the taree brothers had any 
son. Madhavdas had an only daughter 
Bnikoobai ;. Jugmohandas and Haridas 
had no children. Madhavdas died at tne 
age of about seventy on May 24, 1931. 
The plaintiffs allege that plaintiff No. 2 
Parwatibai adopted Narayandas as a. son 
to her deceased husband J ugmohandas on 
November 17, 1932, On that day, the far- 
mal” giving and taking was done, and the 
actual adoption ceremoniés. took place on 
the following day, Novem ber 18,, Narayan- 
dasis the son of- Parwatibai's brother 
Tikamdas. On the same day, November 18, 
Haridas, who. at the time was the only surviv- 
ing co-parcener in the joint family, passed 
two gift-deeds, bxs. 393 and 411, by which 
he gifted away, tne woole of the joint family 
property to Govinddas and Goverdbhandas 
tne grandsons of his elder brother Madnav- 
das, and afew weeks later, on December 
93, 1932, he took defendant No. 3, Gover- 
dhandas,in adoption as his own son. The 
plaintifis filed the suit fur a declaratlou 
that plaintif No. l, Narayandas had been 
duly adopted by plaintif No. 2 as 8 Son 
toner deceased husband Jugaiohandas 
and that he was therefore a co-pamcgner 
with defendant No, 1, Haridas in the joint 
family, and as such owner of the julot fami- 
ly property. They further prayed fora 
declaration that the two gift deeds passed 
by defendant No, 1 in favour of defendants 
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Nos. 2'and3on November 18, 1932, were 
unenforceable, bogus -and not binding on 
them, and that they could not affect the 
legal rights of plaintiff No. 1 and could not 
convey any title to defendants Nos; 2 and 
3. Plaintiff No.1 asked for joint -possess 
eicn . with defendant No.1 of the dwelling 
house of the family, house No. 451, 
situate in Raviwar Petb, Poona. TLey 
prayed for an injunction that the defendants 
should be enjoined not to obstruct them in 
the joint possession and management of the 
rest of the family properties mentioned 
in the plaint. They further prayed that if 
the Court thought it in the interests of the 
minor plaintiff No..1 to partition the pro- 
perty, the estate should be divided equite 
ab)y into two equal ‘shares and plaintiff 
No. 1 should be given separate possession 
of his half share in thé movable and im: 
movable properties of the family and 
mesne profits. | ; 
The defendants denied the plaintiffs’ 
claim. They alleged that plaintiff No. 2 
Parwatibai had been expressly prohibited 


‘by her husband J ugmohandas from making 


an adoption, that she was aware of the 
provibition and was not therefore entitled 
to make an adoption, and further that 
Madhavdas and Haridas had already dis- 
posed of the family property ‘by a docu- 
ment purpcrting to be a will, Ex. 348, 
executed: by Madhavdis-on April 21, 1931, 
which had been consented: to..by Haridas; 
that there had been no giving and taking 
of Narayandas onthe 17th as alleged in 
the plaint, and that the adoption on the 
18th was later than the execution of the 
gift-deeds by defendant No. 1 in favour of 
defendants Nos, Zand 3. It was therefore 


‘contended that the adoption of plaintiff 


No. 1, even if valid, could not affect tbe prce 
perty -which had . already been disposed 
of by Haridas, the sole. surviving co-par- 
cener, prior to the adoption. According to 
the defendants no giving and taking had 
taken place on November 17, 1932, and 
even ifit had taken place, their case was 
that as. the parties were Vaishyas, a 
mere giving and taking was not sufficient 
to constitute a valid adoption, The 
performance of religious, ceremonies, 
especially the datta homam was necessary, 
and as this ceremony did- not. take place 
till-tfle' following day, the 18th, there 
could be no valid -adoption on the 17th. 
With regard to the will of Madhavdas by 
which, it is alleged, the property had been 
left to defendants Nos,2 and 3 in equal 
portions after the - death of Haridas, the 
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defendants’ case was that the will operated 
as afamily settlement and was as such 
binding on the members of the family ine. 
cluding Parwatibai. Onthis ground also, 
even apartfrom the gift deeds executed 
on November 18, 1932, the property had 
already passed out of the joint family 
before the alleged adoption on the 18th, 
and the adoption could not therefore affect 
the property. The learned trial Judge has 
delivered a very lengthy judgment in which 
he has examined the evidence at great. 
length. He has come to the conclusion that 
the parties in this case, who are Vadnagari 
Wanis of Poona, are not pure Vaishyas, 
that they donot perform. the upanayanan. 
and -cannot ‘therefcre be regarded as _ 
Vaishyas, that they are -Vratyas and, as - 
he says, “almost Shudras,’’ and that there- 

fore all that, . was necessary to constitute © 
a valid adoption among them was the, 
ceremony of: actual giving and taking, 

and as this, according. to the evidence 

ofthe plaintiffs which he has believed, took’ ` 
Place on November 17, 1932, the adoption - 
of plaintiff.No. 1 had been completed a 
day previous ‘tothe passing of the -gift 
deeds in favour of defendants’ Nos, 2 and 
3. He held that the alleged prohibition to 
Parwatibai to adopt a son had.n-t been 
proved. He further held that the will of 
Madhavdas had not been proved to ‘be a 
genuine will, He therefore held that 
plaintiff No. 1's adopiion had. been proved | 
and that he was entitled to a half share ` 
in the property. Against that decree -the 

defendants have appealed. re we 

The first question that arises for consie. 

deration is, what is the caste to which. 
the parties belong? In my opinion, there’: 
can be no doubt on this point. The 
plaintiffs never alleged in the plaint that ' 
the parties were Shudras or ‘that they:’ 
were something ower than Vaishyas, and’ 
that therefore a mere giving and taking’ 
was sufficient in their caste to- constitute 
a valid’ adoption and no religious cere». 
money was necessary. Although ons-of the: 
plaintiff's witnesses,‘ Tikamdas, | has” in” 
his evidence attempted to make out some, 
sort of- a case--to support the contention: , 
that the parties: are not Vaishyas and- no’ 
religious ceremony is necessary ‘to 
constitute. a -valid adoption among them. 
that evidence is emphatically negatived- by: 
the evidence of plaintiff No. 2 herself and. 
of the other witnesses on her side, ‘especie 
ally-of the priest Shevagaonkar, who actually 
performed the adoption ceremony. Sham-; 
das, Ex. 274, who belongs to the plaintiffs": 
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caste and who is one of their principal wit- 


* nesses, says on the question of the caste to 


wai 


_formed the adoption ceremony and 
the family priest of the plaintiffs, is equally - 


han 


a 


which the parties belong, that they are 
Vadnagaris, who originally came from 
Broach, that they wear the sacred thread, 
that they do noteat fish or flesh, that they 
do not perform re-marriages and that they 
are Vaishyas. He is emphatic.that all the 
families of his community are Vaishyas 
and that none of them is a Shudra, that 
they belong to the Vadnagari sect, and that 
there are gotrasin their caste. Tikamdas, 
the brother of plaintiff No. 2 and the natu- 
ral father of plaintiff No. 1, who ie undoubte 
edly keenly interested in the result of the 
litigation and who must have bean the 
prime mover in bringing about the adop- 
tion, has to admit that the parties are 
Vaishyas. He says that his son-in-law 
Babushet is a Gujarati Vaishnava Vani and 
not a Shudra, that he himself and his 
father-in-law Vithaldas are also Gujarati 
Vaishnava Vanis and that they are not 
Shudras. Shevagaonkar, the priest who per- 


emphaticon the point. He says that the 
men inthe family of the parties wear the 
sacred thread at their option, but admits 
that they observe sovle as Brahmins ob- 
serve it, that reemarriage of women is not 
practised amongst them, that they do not 
eat fish or flesh and that the families "have 
gotras, He says definitely that he knew 
that the families of Tikamdas and Haridas 
were Vaishyas, that Vaishyas come among 
the first three or regenerate castes, and 
that Vedic rites have to be observed. for 
Vaishyas. l en ie 

This evidence leaves no room for doubt 
that the parties are, and regard themselves 
as, Vaishyas and not Shudras, and that they 
observe most, if not all, of the customs and 
ceremonies peculiar to the three twice-born 
on. regenerate castes. J.am unable therefore 
to agree with the view taken by the learned 
Judge that they are not quite Vaishyas and, 
as he puts it, “almost Shudras.” There 
is no authority for the view which the 
learned Judge has taken that because the 
ceremony of upanayanan is, according to 
Some wiinesses, not performed in this com- 
munity, therefore they must be: regarded 
as Vratyas and not Vaishyas. There is 
ample authority for the view that for adup- 
tions among the twice-born or regenerate 
castes the ceremony of datta homam is 
necessary and that there can be no valid 
adoption without this ceremony. The physi- 
cal act: of giving and taking, which is 
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absolutely necessary for an adoption, is not 
among these castes by itself sufficient to con- 
stitute a valid adoption. The question came 
before their Lordships of the Privy Council 
in Mahashoya Shoshinath Ghose v. Srimats 
Krishna Soondari Dasi (l) as early as 
1880. Tha parties in that case ware Shudras, 
and the question was whether a mere exe- 
cution of a deed of adoption without actual 
giving and taking would be sufficient to 
constitute a valid adoption, After dealing 
With this question, their Lordships said 
(pp. 255, 256*) : 

“The mode of giving and takinga child in adop- 
tion continues to stand on Hindu Law and on 
Hindu usage, and itis perfectly clear that amongst 
the twice-born classes there could be no such adop- 
tion by deed, because certain religious ceremonies, 
the datta homam in particular, are in their case re- 
quisite.” 

Sir Dinshah Mulla in his Oommentary on 
Hindu Law (Edn. 8) at p. 542, para, 490, 
says that datta homam ‘is not essential in 
the case of an adoption in the twiceeborn 
classes when the adopted son belongs te 
the same gotra as the adoptive father. With 
regard to other cases of adoption among the 
twice: born classes, he says that it had been 
decided in a Madras case, Singamma V. 
Vinjamurt Venkatacharlu (2), that neither 
datta homam nor any other religious cere- 
mony was necessary even among the 
Brahmins; but that decision was not fol- 
lowed even by the Madras High Oourt in 
a later case, and in Bombay it has been 
definitely held that datta komam is neces» 
sary, In Govindprasad v. Bindabai (3). 
which was a case of an adoption amongst 
Brahmins in which datta homam had not 
been performed, it was held that the cere- 
mony of datta homam was essential to vali- 
date an adoption amongst Brahmins une 
less the adoptive father and son belonged 
to the same gotra. After referring to the 
authorities, Macleod, C. J. observed (p. 9207): 

“The rule, therefore, may be stated in this form. 
The ceremony of. datta homam is essential to 
validate an adoption amongst Brahmins unless 
the adoptive father and son belong to the same 
gotra. Apart fromall the considerations there is. 
this justification for it, that when it is sought to 
introduce a stranger into a family it is desirable 
that all the religious ceremonies should be per- 
formed so.as.to ensure the requisite publicity for the 
adoption. It may be said that there is a tendency in 
these duys towards dispensing with religious cere- 
monies, but that is no reason why we should seek 
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in this case to depart from what must be recognized 
as an established rule of Hindu Law.” 

, This case dealt, as I have pointed ont, 
with an adoption amongst Brahmins, but the 
authorities make no distinction iù this 
respect between the: three regenerate 
classes—Brahmins, Kshatriyas and Vaish- 
yas. [tis only in the case of Shudras that 
it has been held that-a: mere giving and 
taking without the religious ceremony of 
datta homam is sufficient to constitute a 
valid adoption. In the case before .us, 

therefore, the religious ceremonies .were 
necessary to constitute a valid adoption. 
‘After~ discussing oral evidence as to the 
factum of adoption the judgment proceed 
ed.) The plaintiffs have proved satisfactorily 
` that.the-boy was actually given in adoption 
by his parents and taken by Parwatibai 
onthe 17th. The-questién is, what is the 
legal: effect of such giving and taking 
Without religious cerémonjes ? 

“In dealing with the question of adoption 
among Vaishyas, the class to which the 
Parties in suit’ belong. “I have'referred to 
the authorities which show that among the 
twice-born or regenerate castes the cere- 
mony of datta homam is..essential and that 
there can“be no valid adoption without such 
ceremony. ‘But it-is not necessary that the 
teligious ceremony should ‘take place simul- 
taneously with the- giving. and taking. It 
is: sufficient if the religious -ceremony is 
performed:éven after -a Gdnsiderable inter- 
val,*-and in euch cases the -subsequent 
religious ceremony, when if is performed, 
‘relates back tothe prior giving and taking. 
Sarkar in- his “Hindu Law of Adoption,” 
Tagore Law Lectures, Edn, 2, p. 369, says : 
* | essee gift,- acceptance and the homa or burnt- 
‘sacrifice appear to be the three essential ceremonies 
in the adoption of a son; of these, the gift and 
acceptance must precede the homa, and may be made 
in the ordinary way without the Sanskrit formula, 
the ‘burnt-sacritice being performed afterwards. But 
the general practice appears to be that all these 
ceremonies-are performed according to the prescribed 
ritual; the secular gift and acceptance however 
must always -take -place first, and in some cases 
there may -be-reasons for postponing the ceremonial 
adoption, such as, impurity of the giver or adopter, 
or the jnauspiciousness of the-season, which..may 
render the ceremonial giftand acceptance impossible, 
though there:cannot' be any impediment to the subse- 
quent performance of the homa or burnt-sacrifice,”” 


>In :Venkata Vv. Subhadra: (4), - the. facts 
Weke péculiar.: In that case cne' Subhadra- 


charyulu, who -was the respondent in the 


&ppeal, was given to the appellant Venkata- 
charyulu by his fatler-in 1875. Venkata” 
charyulu had desired to ‘adopt the réspon» 
dent, He brought away - the, respondent 

(4) 7M 548, E a 
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from his father's house and kept him under 
his (wan protection, A year later, in 1876, 
the respondent's father died, but the res- 
pondent continued to live in the appellant's 
house and under his protection. ‘In 1880, 
five years after the appellant had taken 
the boy, the -appellant executed a will and 
mentioned in it his intention to adopt the - 
respondént and to perform the upanayanan 
on an auspicious day. Soon after this the 
appellant performed the homam ceremony 
prescribed fof adoption and adopted the 
respondent and invested him with the 
Bacred thread. Both lived together as 
father and son until January 1881, when 
the appellant's will was registered. In. 
July 1881, the appellant brought a suit to 
obtain a declaration that the adoption was 


“bad in law and alleged that at the datta 


homam it was the respondent's bro her who 
had given thé respondent in adoption and 


‘that one brother was not competent to give 


away another in adoption. Oertaio other 
objections were also raised to the adoption, 
The main cotitention was that, until the ~ 


‘datta homam.was performed in 18:0, there 


was no actual adoption, though there was - 
an intention to adopt from 18/5, and that 
as the natural father of the respondent had 
died in 1876, there was no valid gift at 
the time of the adoption, the brother not 
being competent to give him in adoption, 
It was held by the High Court that the 
ceremony of datta homam was essential 
among Brahmins. With regard to the effect 
of the religious ceremonies and the time 
when the adoption could be regarded as 
having been completed; they said (p. 501* k, 
“Viewing adoption barely as a cıvil transaction, 
gift and acceptance from and by persons competent - 
to give and take would make it complete, -if the 
adopted boy were transferred from one family to the 
In the view that datta homam is essential 
among Brahmins, the civil transaction is not perfect 
unless it is invested with the character of a religious 
rite. But from the very nature of the thing, the 
agreement to give and to take must precede the 
religious rite, and the interval of time between the 
two is immaterial, We do not see therefore why 
a prior gift and acceptance should not be per- — 
fected by a valid religicus rite performed on & `“ 
subsequent occasion, lt may be that the gift might 
be validly revoked during the interval, but when 
it remains unrevoked, the subsequent rite, - when 
performed, relates back to the prior agreement. 
In this case, the respondent was actually deli- 
vered by his father to the appellant, and the 
nature of the transaction was an actual gift and 
acceptance subject to & condition subsequent. Un- 
less the presence of the natural father during 
datta homam is indispensable’ or his previous 
authorization to give ig inoperative, there is no 
reason for saying that the datta homam is in- | 
efficacious,” oe 


~*zage of 7 M —[Ed.] 


1940 


monies would validate a giving and taking 
which has already taken place was again 
taken by the Madras High Court in a later 
case in Subbarayar v. Subbammal (5) in 
which the previous decision in Venkata v. 
Subhadhra, (4) was referred to and followed. 
In Seetharamamma v. Suryanarayana (6) the 
same view was egain taken, that giving 
and taking of the boy is of the. essence of 
the adoption, and if it took place in the 
lifetime of the adoptive father, the religious 
part, such as datta homam, where neces- 
sary, can be deferred to a subsequent period 
and can be performed after his death, The 
decisions in Venkata v. Subhadhra (4) and 
Subbarayar v. Subbammal (5) were ree 
ferred to and followed. It was next argued 
that even if there was a giving and taking 
of the boy on the 17th that was not 
with any intention of effecting a valid 
adoption but merely a formal act intended 
to convince Parwatihai that the boy’s 
‘parents-would not subsequently go back on 
their promise to give the boy in adoption. 
(His Lordship then discussed evidence and 
proceeded). In my opinion therefore there 
was & giving and taking of the boy in 
adoption on the 17th as alleged by the 
plaintifs and their witnesses, and this 
giving and tsking was by itself sufficient 
to constitute a valid adoption on that day, 
the religious ceremonies which were neces» 
sary having been duly performed on the 
following day. j 

The next question is as to the time 
at which the religious ceremonies on the 
18th were completed. The learned Judge 
. ‘has held -that the ceremonies on the 18th 
were completed some time between 4 
and 4-15 P. Įm, (After discussing evidence 
his Lordship proceeded.) There js ne 
reason to doubt the definite statement of 
. 8hevagaonkar that the auspicious hour was 
between 4 and 5 P. m., and if that is go, I 
see no reason fcr doubting the evidence of 
the witnesses, who are all consistent on 
the point, that the essential ceremonies took 
Place very scon after 4 P. m. The next ques- 
tion is, at what time the gift deeds execut- 
ed by Haridas were completed? (His 
Lordship then discussed the evidence on 
this point and proceeded). I agree with tke 
conclusion which the learned Judge, who exe 
amined the evidence on this point with 
great care, -has come to, that the first deed, 
Ex. 393, must have been executed some time 

(5) 21 M 497. 
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between 4-30 and 5 P. m.. and the second 
deed, Ex, 411, after 5 r. m. Thə deeds 
‘were executed subsequent to the comple 
{ion of the adoption ceremonies on the 
18th, and therefore even if it were held 
that plaintif No, l's adoption was not 
complete till after the religious ceremonies 
which. took place on the 18th, the adoption 
would still be prior to the gift deeds. On 
the law as it now stands, it is clear that 
Patwatibai, even though she was a widow. 
in a joint family, was entitled to adopt, 
and plaintiff No, l.would be entitled to a 
half share in the joint family property as 
it stood at the time of his adoption. The 
subsequent gift deeds could not deprive him 
of his share in the property. o, 

It was argued for the plaintiffs that 
the presentation of one of the gift deeds, 
Ex’ 393, for registration was not proper, 
as it did not comply with the requirements 
of s, 32, Regis. Act, That section requires 
that the deed should be presented for regis- 
tration by some person executing or claiming 
under it, Exhibit 393 was presented for 
registration by defendant No. 1 Haridas, who 
had executed the deed, The endorsement 
on the deed however is that it was presente 
ed by “Haridas Kisandas, guardian of 
the minor- Govinddas Samaldas.” In the 
body of the deed “Govinddas Samaldas, 
minor by his guardian grand-uncle 
(mother's uncle) Haridas Kisandas’ mene 
tioned as the party in whose favour the 
document was passed. It is contended that 
as Samaldas was the father and natural 
guardian of the boy Haridas could not act 
as guardian. In this case there is no ae 
tion that the person presenting the docu. 
ment for registration, namely, Haridas, was 
the person who had executed the document, 
and as such he was entitled to present it 
for registration, The only defect is that he 
ig described not as the executant of the 
document ‘but as the guardian of the minor 
Govinddas in whose favour the deed was 
executed.. Ihe description of Haridas as 
the guardian of the minor would not make 
him any the less the executant of the deed, 
and, in my opinion, the deed was properly 
presented. . 

The defendants contended. that even if 
the adoption is treated as valid and as 
having taken place previous to the passing 
of the gift deeds, the adopted boy would 
get no, share. inthe prcperty, since that 
property, had been already disposed of by 
a document purporting to be a will exe- 
cuted by Madhavdas on April ‘21, 1931. 
‘The document is Ex. 348. Madhavdas died 
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“on May 24, 1931, a little over a month. after 
thedate ofthe will. Admittedly the family 
was joint at the time of his death, and 
Madhavdas could not dispose of his property 
by the will. In the will itself the testator 
mentions that he and his brother Haridas, 
defendant No, 1, were joint -and that the 
property had been jointly acquired by the 
brothers. The will saysthat he and Haridas 
should enjoy the property ti)l their deaths; 
that if he died, then Haridas should look 
after the management as he liked, and 
after his death- the estate should be dealt 
with as provided in the will. Haridas howe 
ever was not to sell or mortgage the property, 
and after the death of Haridas the whole 
estate was to be of the full ownership of his 
two grandsons, Govinddas, snd Goviardhan- 
das, the sons of his daughter Bhikoobai, 
who were defendants Nos. 2 and 3:in the 
suit. He appointed Haridas and his gone 
in-law Samaldas as the executors. Below 
the attestaticns-there is an endorsement of 
Haridas and Samaldas that they approved of 
and accepted the contents of -the will and 
were willing to.act as executors. The will. 
clearly cannot be treated as a will, since 
a member of a joint family would have 
no power to dispose of the joint family 
property by a will, It is however argued 
that it can be regarded as a family arrange- 
ment and enforced as such. It is one of 
the necessary requirements of a family 
arrangement that it must be concluded with 
the object of settling some bona fide disputes 
arising out of conflicting claims to property 
either existing or likely to arise. As -was 
pointing out in Basantakumar Basu v. Rame 
shankar Ray (7), in which the authorities 
dealing with the question of family setile- 
menis were examined at considerable length 

a family arrangement 3 
' “muet be one concluded wi j 

ing bona fide a dispute HA e E a 
claims to property, which was either existing at the 
time or was likely to arise in future. Bona fide is the 
essence ofits validity, and from this it follows that 
there must be either a dispute or at least an appre- 
hension of a dispute, a situation of contest, which 
is avoided by a policy of giving and taking; or else 


all transfers or surrenders will 
of a family arrangement.” pass under the oloak 


In Vithal v. Yamutai (8), it wa 

l : was 
set Court that | AED 
“Eten though it may not be strict] 

that a family arrangement should reneged 


c l claims or doub i 
it is necessary that a family. Nada end 
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comprise some arrangement which is brought 


about to preserve the peace and the property of the 
family.” 


In the present case there is nothing 
to show that at the time when -this will 
was made there was any dispute between 
the members of the family. Admittedly 
there was no dispute between the 
testator and his brother Haridas. The only 
other member of the family was Parwatibai 
herself, who, it is admitted, was living 
with Madhavdas and Haridas on perfectly 
friendly terms. There was neither any 
existing dispute nor any doubtful right, 


nor apy apprehension of disputes arising . 


between these three. Samaldas's sons were 


not members of the joint family. - The will ` 


therefore could not be.regarded as a family 
arrangement either. It was not intended 
to come into operation from the date of 
its execution but only from the date of 
Madhavdas’s death, There is also another 
ground on which the document cannot be 
admitted as proving afamily settlement. 
By the document the absolute interest 
which both Madhavdas and Haridas had 
in the property was Converted into a 
life interest. The document therefore 


. required registration and cannot be admit- 


tedin the absence of registration. (His 
Lordship discussed evidence about the 
alleged will of Madhavdas and concluded.) 
In these circumstances, I agree with the 


vlew which the learned trial Judge has taken - 


that the will is an extremely suspicious 
document and that its execution has not 
been satisfactorily proved. I have already 
shown that even if the document - were 
treated as genuine; it cannot operate as a 
will, nor can it be admitted as evidencing a 
family arrangement. 


The plaintiffs have succeeded in showing 


that piaintiff No. 1 was validly adopted’ 


by plaintiff No. 2, Parwatibai, before the 
execution of the gift deeds by Haridas 
in favour of defendants Nos, 2 and 3, 
Parwatibal was entitled to make an adop- 
ticn. Tre subsequent execution of the 
gift deeds by Haridas in favour of defen- 
dants Nos, 2 and 3 would not affect the 
share which plaintiff No. 1 had acquired 
in the joint family property’ from the 
moment cf his adoption. It has not been 
proved that the property. had been disposed 
of by the will of Madhavdas prior to the 
adoption. Plaintiff No. 1 was entitled to 
succeed. The decree made by the learned 
Judge must, therefore, be confirmed and 
the appeal dismissed,- In the order made 
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at p. 1 of the paper book, the learned Judge 
has directed that the Receiver should pay to 
the plaintiffs Rs. 150 per mensem from the 
date of the suit from out of defendant No. 1's 
share of the Rs. 23,000 deposited in Court. 
The amount of the maintenance should 
first be paid out of the Rs. 23,000 and the 
balance should be divided between plaintiff 
No, l and defendant No, 1, The appeal is 
dismissed with costs. The cross-objections 
filed by the respondents have not been 
pressed and are dismissed with costs. 


Indarnarayen, J.—This appeal from the 
decision of the First Olass Subordinate 
Judge of Poona.involves a question as to 


whether plaintiff No. 1 was validly adopted . 


by Parwatibi, plaintiff No. 2, and on what 
date and at what time, and whether in 
consequence the adoption prevails against 
the two deeds of gift executed by defen- 
dant No. 1 in favour of defendants Nos, 2 
and 3 on November 18,1932. My learned 
brother has dealt with the evidence and the 
case-law in detail and henee it is not neces» 
sary for me to cover the same ground at 
any length. The genealogical table below 
shows the relationship of the parties : 


KISANDAS 
| 
| 
Madhavadas Jugmohandas Heridas 
died on died on (deft. No. 1.) 
May 24, January 1, 
1931 ; 
| widow Parwatibai 
Daughter (plf. No. 2.) 
Bhikoobai adopted Narayandas 
(pif. No, 1.) 
Govinddas Samal- 
das (deft. No. 2) ; 
Goverdhandas 
Samaldas 
(deft, No. 3.) 


The Privy Councl] decision in Bhimabat 
v. Gurunathgoula Khandappagouda (9) ape 
pears to have been published in the Times 
of India on November 1], 1932—a week 
after it was delivered—and hence became 
common knowledge. It entirely changed 
the law of adoption by a widow under the 
Hindu Law, as it was therein held against 
the course of prior decisions that a Hindu 
widow can, according to the law prevalent 
in the Mahratha country of the Bombay 
Presidency, validly adopt ason to her de- 
ceased husband even witLout the consent 


(9) 60 I A 25;-14] Ind. Cas. 9; AI R1933PO 1}; 
57 B 157; Ind. Rul. (1933) PO 1; 64 M LJ 34; 
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by the learned Judge on December 22 1936, 


or permission of his surviving Co parcenerTs 
or the express authority of her husband. 
Of course this power could only be exer 
cised by the widow if there was No express 
prohibition by the husband against an ade 
option: Bayabai v. Venkatesh Ramakant (10), 
Jagannath Rao Dani V. Rambharosa (11). 
It is obvious that this information must 
have interested and reached practising law 
yers before anyone else. Defendant No. l 
Haridas, the sole surviving coparcener of 
Parwatibai’s deceased husband, (his other 
brother, Madhavdas, having also predeceas> 
ed him), appears to have learnt of this 
apparently from his general legal adviser, 
Mr, Karandikar, and appears to have been 
naturally perturbed as to what might 
happen in case Parwatibai, his deceased 
brother Jugmohandas'’s widow, thought of 
adopting a son to her deceased husband, 
and he appears to have therefore discussed 
matters as to the best way out of the 
possible difficulty with Karandikar. It is 
in evidence that Haridas put a question to 
his sister-in-law, Parwatibai, in the presence 
of Karandikar on or about November 14, 
1932, asking her as to whether she had 
any intention to adopt 2 son. Haridas has 
denied this, but I do not think the allega- 
tion at all improbable as the learned trial 
Judge seems to have thought, because 
acting on Karandikar's advice and in bis 
own interests Haridas must have, been 
anxjous to make sure of the intentions of 
Parwatibai, It is further stated by defen- 
dants’ witnesses that Parwatibal did not 
leave the family house, wherein she was all 
along staying, till November 17, 1932. I 
will refer hereafter to the allegation of the 
respective parties with respect tothe time 
of her departure, But for the present suffice 
it to say that Parwatibai left the house on 
November 17, and it was tne plaintiff B case 
that she asked her brother Tikamdas and 
his wife Gopikabai to give her their son 
in adoption to her husband, It is stated 
that as the mother of the boy, Gopikabal, 
showed some hesitation Patwatibal was 
anxious that metters should be definitelyo 
and finally settled, and . that ultimately 
Gopikabai consented to giv the we in 
adoption on November 17, On Parwatibdais 
insistence she and Tikamadas placgd the 
boy on the lap of Parwatibal on Novem aa 
The priest of the family, Shvivagaonker, 
oH 7 BHO RApp.l. 
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was. called and. asked to fnd out an 
auspicious day for the performance of the 
adoption ceremony and fixed the next day, 
November 18, for the same. 
I:confess I find little warrant on the 
record . for the, conclusion of the learned 
trial ‘Judge that the parties were “almost 
Shudras.” The evidence seems all one way 
on both sides leading to the irresistible con- 
clusion that the parties are “Vaishyas” and 
belong thus to one of the three regenerate 
classes, l 
It may be useful even at. this stage to 
summarize briefly the law on the subject, 
because I think it will be of considerable 
help in appreciating the evidence and 
attempting to ascertain where the truth lies, 
Though no ‘adoption ceremonies are neces- 
sary in the case of Shudras there must be a 
giving and taking of the boy in adoption ag 
a condition precedent to the completion and 
the validity of the adoption. An adoption 
by a mere deed was held to be insufficient 
even in the case of Shudras, cf. Mahashoya 
Shosinath Ghose v, Srimaté Krishna 
Soondari Dasi (1). In the case of the three 


regenerate classes of Hindus, ‘including 


Vaishyas, there must be in-addition to the 
giving end taking the religious ceremony 
of adoption, including the datta homam, 


except perhaps in the Punjab where the. 


Customary Law prevails: Govindprasad v. 


Rindabaz (3), It has howeveer been held- 


in more than one case that the giving and 
taking of the boy and the datta homam 
need “not be simultaneous, but that afer the 
giving and taking has been completed the 
datta homam may well follow later on with- 
out any limit oftime as to the interval— 
even after the death of the natural or ad- 
optive father: Subbaraya v. Subbammal (5) 
and Seetharamammav, Suryanarayana (6). 
Of course in a case where tke datta homam 
has not been performed it would be open 
to the natural parents of the boy to revoke 
the gift. But if and when the datta bcmam 
ceremony has been performed, the adoption 
is not only complete but relates back to 
the date and time of the giving and taking. 
When once the adoption is thus complete 
it has been held that it relates back to the 
death of the adoptive father, the fiction 
being that the son is considered to have 
been ‘conceived at or before the time of the 
death of the adoptive father and to have 
been born to him at the time of the adop- 
tion ‘and he therefore becomes entitled to 
all the rights-of a co-parcener,-including the’ 
right as such’ to the family property, If 
however before the adoption the surviving 
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co-parcener of the person to whom the voy: 
is adopted. by the widow divests himself of 
the family estate by gift or by will the 
adoption subsequently made does not affect 
the validity and legality of such gift with 
the necessary result that though the adop- 
tion may be thereafter valid and complete 


“the adopted boy would be ‘entitled to no 


share in the property so gifted-but only to 
a share in what may remain of the family 
property, if any : ‘Kamalabat v. Pandurang 


In the very interesting facts of this case 
it is remarkable that every element of the 
law stated above has a place—whether by 
design or by coincidence is the question 
that arises for consideration before us. 
(After dealing with questions of fact. at 
length the judgment concluded). I there- 
fore agree with the finding of the learned 
trial Judge that the giving and taking of 
plaintiff No, 1 by plaintiff No. 2 in adoption 
was in fact completed on November 17, and 
that the performance of the datta homam 


ceremony—necessary among Vaishyas—on’ 


November 18, in any event relates back 


to the giving and taking on the prior day.’ 


The alleged deeds of gift which admittedly 
came into existence only on the 1&th could 
therefore in no way déprive plaintiff No. 1 
of his rights as-an-adopted son to Jugmohan- 
das and as a co-parcener coming to the 
joint family. I agree with the trial Judge's 
finding that the. datta. homam was come 
pleted. well before the deeds of gift, Exs, 393 
and 411, were executed on November 18. 
There is. no satisfactoty proof of any prohi- 
bition against adoption .conveyed by Jug- 
mohandas to Parwatibai and the so-called 
“will” of Madhavdas has not been satisfac- 
torily proved by the defendants who put it 
forward though it is not necessary to find 
that it is in fact proved to bea forgery. 
Even if it were genuine it can only be 
treated as a family arrangement which 
required registration and for the want of it 
it is ineffective in law. The learned trial 
Judge had the benefit of seeing at least 
some of the witnesses examined in the cage, 
and though we may not agree with some 
of the minor conclusions of , the learned 
Judge on the numerous points considered 
in his long and able judgment it is impos- 
sible to say that the findings of the trial 
Judge on the main points involved were in 
any way wrong in law or based on any mise 
appreciation of the evidence. I would there- 
gore dismiss the appeal with costs and:ugree 
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with..the order proposed by my learned 
brother. 
D. . Appeal dismissed, 


SIND JUDICIAL COMMIS- 
SIONER’S COURT | 
Civil Revision Application No. 46 of 1937 
July 18, 1939 
Loso, J, O. anv O'SULLIVAN, J, 
HEMIBAI w/o KISHINCHAND— 
APPLIOANT 


versus 
KISHNIBAI w/o NIHALOHAND— 


OPPONENT . 


Provincial Small Cause Courts Act IK of 1887), 
s. 17 (1) Proviso as amended in 1935—Terms of 
«proviso are mandatory—Deposit of decretal amount 
or furnishing of security, tf condition precedent 
for entertaining application under O. IX, r. 13, Civil 
Procedure Code (Act V of 1908), 

The terms of the proviso to s. 17 (1), Prov. Small 
Cause Courts Act are mandatory and the deposit of 
the decretal amount or the furnishing of security 
is a condition precedent to the entertaining of an 
application under O, IX, r. 13, Oivil P.O. It is, 
therefore, essential that 
security should be lodged at the time of the pre- 
senting of the application under O, IX, r, 13, and 
unless this is done the application must be dis- 
missed. There is, however, nothing to prevent 
withdrawal of an application which fails to comply 
with the proviso and the filing of a fresh applica- 
tion accompanied by the necessary deposit or secu- 
rity provided it is filed within the prescribed time, 
135 Ind, Cas. 465 (1), referred to, 


“OR. App. to revise an order of the Joint 


Sub-Judge, Hyderabad, dated February 4, 


1937, 


Mr, Dipchand Chandumal, for the Appli- 
cant. 


“Mr. Fatehchand Assudamal, for the Oppo 
nent, ; 

O'Sullivan, J.—Thisis an application by 
one Hemibai, wife of Kishinchand, under 
e. 25, Prov. Small Cause Oourts Act (IX of 
1887), to revise the order of the Joint Sub- 
ordinate Judge, Hyderabad, dismissing her 
application under O. IX, r. 13, Civil P, O., 
to set aside an ex parte decree passed against 
her on September 24, 1936, in . Suit No, 1227 
of 1936 in the Court of Small Causes at 
Hyderabad. It appears that the first hear- 
ing of the suit was fixed for September 3, 
1936. The applicant engaged an Advocate 
Mr. Valiram Ailmal who on her behalf 
filed his vakalatnama on August 20, 1936 
and undertook to accept service of the 
eummons. The summons was accordingly 
served on him on September 1, 1936. On 
September 3, 1936, the ‘hearing of the ‘sult 


the necessary deposit or: 


| 
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was adjourned to September 24, 1935. On 
September 24, the applicant failed to put 
in an appearance and an application was 
filed by her Advocate for an adjournment 
on the ground that she was unwell. The 
application was rejected bythe then Sub- 
ordinate Judge Mr. Gehimal, whereupon ths 
applicant's Advocate withdrew from the pro» 
ceedings stating that he had no instructions. 
A decree was passed against the applicant 
on .the same date, On October 21, 1936, 
an application was filed on behalf of the 
applicant under O. [X,r, 13, Civil P. O, 
supported by the affidavit of her father 
Nathirmal, the certificate of a ductor and 
a copy of the muster roll of September 24, 
1936 of a school in which the applicant was 
engaged as a mistress. The copy of the 
muster roll had been certified us correct by 
the applicant herself. Subsequently the 
affidavit of herself and the doctor was filed. 
The applicant relied on these documents as 
establishing that she was unable by reason 
of illness to attend the Court on September 
24. The doctor's certificate, which was 
dated October 21, the same date as the 
application states that the applicant had 
becn suffering from fever and dysentery, 
and had been under the treatment of the 
doctor from September 23 to September 27, 
1936 and that she had been advised not 
to leave her bed for twodays. The certi- 
ficate did not specify on which two days 
the applicant was not to leave her bed. 
Having heard the parties the learned Joint 
Sub-Judge dismissed’ the application under 
O. IX, r. 13, Civil P. O., by an order passed 
on February 4, 1937, 

In this Vourt the applicant is represeated 
by Mr. Dipchand who has advanced a num» 
ber of grounds on which he invites us to 
revise the order of the learned Subordinate 
Judge. He contends that the applicant had 
a good defence and having actually engaged 
a Pleader before service of the summons, 
she clearly intended to cuntest the suit, but 
because of illness this intention could not 
be carried cut. He urged that the affidavits 
in the case make cut good cause on medicalo 
grounds for the applicant’s absence from 
Court at the hearing of the suit. With 
regard to the first contention it is not for 
us to go into merits of the suit, or to 
consider the-applicant’s reasons for having 
elected to engage a Pleader to accept service 
of the summons on her behalf. The bare 
question for consideration is as to whether or 
not the applicant has made out sufficient 
cause for not attending on September 24, 
1936; on which date the suit was fixed for 
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hearing. The learned Subordinate Judge 


has given a number: f reasons for rejecting 
the application. He points out that on 


September 24,1236, no medical certificate ` 


or affidavit was produced on behalf of the 
applicant. The application was made on 
October 21, 1936, supported by the. affidavit 
of Nathirmal applicant's father, with whom 
she was not living. Neither the applica- 
tion nor Natbirmal’s affidavit stated the 


nature of the applicant's indisposition. The- 


applicant did not file her own affidavit till 
December 1], 1936 and that of her doctor 
until January 13,1937. The learned Judge 
was not satisfied from the material placed 
before him that the applicant was unable 
to attend the Court on September 24, by 
reason of illness. The medical certificate 
reads as follows : 

“This is tocertify that Sh. Hemibai, widow of 
Kishinchand was suffering from fever and dysentery 
and she was under my treatment from September 
23, up to September 27, 1936 and she was advised 
not to leave the bed for two days. 

Sd. Kishinchand K, M, B.A. L. M, 8." 


The same doctor who issued this certi- 
ficate filed an affidavit on which he was 
cross-examined. He states that on each of 
the occasions when he attended the appli- 
cant he did so at his dispensary. The 
learned Judge points out that this is not 
compatible with the doctor's advice that 
applicant should rem in in bed for two days. 
Moreover, the doctor admits that the appli- 
cant never informed him at the time of 


treatment that she had to attead the Court, - 


nor did she ask for a medical certificate. 
The learned J udge has also drawn attention 
to the fact that the applicant never sume 
moned any evidence f:r September 24 and 
that this circumstance is hardly indicative 
of an intention to contest the suit an .Sep= 
tember 24. We think that the learned 
Judge was fully justified in rejecting Hemi- 
bai’s application and we do not consider 
that any grounds have been made out for 
our interference with the learned Judge's 
order. In this Court another ground has been 
brought to our nctice upon which the learne 
ed Judge should have rejected the appli- 
cation. The provisoto s, 17 (1), Prov. Small 
Cause Oourts Act, 187, as amended, reads 
as follows : 

. “Provided that an applicant for an order to ast 
aside a decree passed ex parte or for a review of 
judgment shall, at the time of presenting his appli- 
cation, either deposit in the Court the amount due 
from him under the decree or in pursuance of the 
judgment, or give such security forthe performance 
of the decree orcompliance withthe judgment as the 


Court may, on @previous application made by him 
in this behalf have directed,” Es 
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There was an amendment by Act XI of 


1935, to the proviso whereby toe present 
words ‘such security for the performance 
of the decree or compliance with the judg: 


‘Meat as the Court may, ou a previous appli- 


cation made by him in this behalf, have 
directed” were substituted for the words 
“security to the satisfaction of the Court 
for the performance of the decree or come 
pliance with the judgment as the Oourt 
may direct.” The words as they previously 
Stood gave riseto confusion, it being argu- 
able that the necessity of obtaining direc- 


‘tiom from the Court rendered impracticable 


a strict compliance with the condition as to 
the time of lodging the necessary deposit or 
security. It wassaid that inevitably there 
must be some lapse of time between pre 


ing of directions from the Court as to secus 
rity. 
(1), 


the Bombay High Ojurt went, 


` sentation of the application and the obtaine - 


= 


In Haji Ahmad v. Abdul Hussein ` 
ab. 


some length, into the meaning and con- ' 


struction of the proviso as it previously stood. 
After cdnéidering certain reported cases 


bearing on the matter, it same tothe con». 


clusion -ihat the necessary deposit or secu-: 


rity could be lodged subsequent to the date 


of the application provided it was lodged. 


within the thirty days allowed under the 
Lim. Act for an application to set aside an 


ex parte decree,- In the course of his judg- 


ment Patkar, Ag. 0. J: said : 

“It appears however that if the proviso is strictly 
construed, it will be impossible to give effect to it, 
for directions of the Court will be necessary before 
he does either of the two things required by the 
proviso. If the application is made within time 
and the security is also furnished within time, it 
would be manifestly unjust to the applicant if he 
is punished for being diligent in making an appli- 
cation soon after he comes to know of the ez: parte 


a” 


3 -~ 


decree and subsequently furnishes the security with- - 


in the prescribed time. Further, if the previous 
application is withdrawn by him, and he’ makes an 
application together with the deposit subsequently 
within time, there would be a sufficient compliance 
with the terme of the proviso even if it is strictly 
construed,”” 


Since the smendment to the proviso no 


difficulty arises about construing it. As it 


stands, it contemplates the filing of a pre- 
vious application to the Court for directions 
as to security and there is therefore now no 
impossibility of strict compliance with the 
clear aud unambiguous condition that the 
deposit or security shall be lodged at the 
time of presenting the application to set 
aside the ex parte decree or for review of 
judgment. The terms of the proviso are 
mandatory and the depcsit of the decretal 


(1) 55 B 779; 135 Ind. Cas. 465; A IR 1932 Bom, 
40; 38 Bom. L-R 1433; Ind, Rul; (1932) Bom, 81, 
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amount or the .furnishing of security is a 
condition Sprecedent to the entertaining of 
an application under O. TX, r. 13, Civil P. O. 

In our view therefore it is essential that 
the necessary deposit or security should be 
lodged at the time of the presenting of the 
application under O, IX, r. 13, Civil P. O. 
and unless this is done the application must 
be dismissed. There would appear however 
to be nothing to prevent withdrawal of an 
application which fails to comply with the 
proviso and the filing of a fresh application 
accompanied by the necessary deposit or 
security provided it is fled within the pres- 
cribed time. In this case the application for 
setting aside the ex parte decree was filed 
on October 21, 1936, but neither the decre- 
tal amount nor any security was deposited 
in Court on tkat date, and no previous 
- application appears to have been made for 
- directions as regards security. On October 


28, 1936, the learned Judge made an order 


as follows: “After the applicant furnishes 
security, further orders will be passed.” No 
Cirections were given as to the security. 
On October 30, 1936, security was furnished. 
The application of October 21, should clear 
ly have been dismissed for failure todepo- 
sit the decretal amount or furnish security 
on the same date. There was incidentally 
no compliance with the terms of-the proviso 
- at any subsequent time within the period 
of limitation, . The present revision .appli- 
cation cannot stand and we dismiss it with 
costs. 

B. Application dismissed. 





PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT. | 
Miscellaneous Civil Appeal No. 115/41 
of 1938 ` 
February 26, 1940 
ALMOND, J, O. AND MIR AHMAD, J. 
ABDUL JABBAR KHAN—APPRLLANT 
i versus” 
MOHAMMAD DAUD KHAN AND OTHERS 

; _—REsPONDENTS ` 
` Guardians and Wards Act (VIII of 1890), s. 39 
‘(h)—Discretion of Court to appoint or not person 
ee outside jurisdiction of Court, as guar- 
-dtan. g 
It is within the discretion of the Court to ap- 
"point as guardian aman who does not reside with- 
in local limits of its jurisdiction or not. There is 
no provision inthe Guardians and Wards Act, pro- 
hibiting the appointment of a personas a guardian 
who dogs not reside within the local limits of the 
jurisdiction ofthe Court. A plain reading of s. 39, 
Guardians and Wards Act shows that the Court has 
been given the power to remove a.guardian who 
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has ceased to reside within its local limits. The 
word “may” has been used and not “shall.” 
But the converse proposition is not true. 24 Ind. 
Oas. 59 (1), held obiter and not approved, 107 Ind, 
Oas. 608 (2) and 126 Ind. Oas 707 (3), explained, 132 
Ind. Oas. 320 (4), distinguished. 
[Case-law relied on } 

i Sheikh Mohammad Shafi, for the Appel- 
ant. . < 
“Mr, A. Re Nishtar, Pandit Mool Chand 
Lala Charanjit Lal and Nand Ram (Agent) 
for Respondents Nos. 1, ?, 3 and 5 res- 
pectively. . 


Mir Ahmad, J.—K, S, Haji Dost Moham- 
mad Khan of Serai Saleh (Hazara District) 
died on May 25, 1937. He left one son and 
two.- daughters .by the junior wife who is 
alive, The junior wife, Mst., Safia Begum, 
comes from- village Shamshabad in the 
Attock district arid is the sister of K. 5, 
Malik Sher Mohammad Khan a retired 
E. A. O. of the Punjab. On May 21, 1938 
Mst. Safia Begum, the junior wife of 
K.S. Haji Dost Mohammad Khan, presented 
an application to the Senior Sub-Judge, 
Hazara, for the appointment of a guardian 
forthe property and person of her son and 
daughters who are minors, She suggested 
that somereliable person should be selected 
through official agency and made res- 
ponsible for the management of the pro- 
perty belonging to her children. She im- 
pleadad the following relations of the minors: 
(1) Mohammad Daud Khan, the son of 
K.S. Haji Dost Mohammad Khan by the 
first wife, who is a Sub-Judge, (2) Fazal 
Khan, the brother of Haji Dost Mohammad, 
Khan. In his reply Mohammad Daud 
Khan suggested that the Oollector of the 
district should be appointed guardian of 
the minors’ property and the mother should 
be made the guardian of their persons. 


` On June 27, 1938, L. Ram Parkash, the 


Counsel for Mst. Safia Begum, gave a 
statement that K.S. Malik Sher Mohammad 
Khan, the brother of the lady, should be 
appointed the guardian of the property of 
the minors. On July 11, 1938, Abdul 
Jabbar, the son of Fazal Khan, appliet 
that he should be made &a guardian 
of the property cf the minors. The sugges- 
tion of the Counsel of Mst, Safia that her 


- brother should be appointed was .gpposed 


by all the paternal relations of the minors 
including Mohammad Daud Khan. As a 
countermove they supported the application 
of Abdul Jabbar and raised the objection 
that K.S. Malik Sher Mohammad Khan was 
unfit to be a guardian because he did not 
reside “in the district in ‘which the minors . 
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lived and their property was situated. A. 


large number of witnesses. were eramined. 


on bcth sides. As man to man it was-agreed 
that Abdul J abbar and Sher Mohammad 
Khan were both gentlemen. The following 
disqualifications . however were mentioned 
with regard to each of them: Abdul J abbar 
Khan : 

“(1) He is a cousin of the minors and is joint with 
them in property in one village, He is therefore 
likely to have quarrels. and disputes over property. 

(2) The real sister of Mohammad Daud Khan and 
the step-sister of the minors is marriedtohim. He 
would therefore be likely to side with the step 
relations of the minors. 

_ K. 8. Malik Sher Mohammad Khan: 

“(1) He lives at Shamasabad village in Attock 
district and sometimes in Amritsar where his wife 
and children admittedly reside. 

(2) He has claimed that his Biter, the mother’ of 
the minors, was entitled to a dower of Rs. 20,000 for 
which she holds no document. Be would there- 
fore try, to get this money out-of the estate of the 
minors.’ 


The learned trial ‘Judge found that K. 
S, Malik Sher Mohammad Khan would 
prove a better guardian than Abdul Jabbar 
Khan. He therefore ordered that he should 
be appointed the guardian of the property 
of the minors. He made the mother the 
guardian of the perron of the minors. Two 
appeals have been . preferred to this, Court, 
one by Abdul Jabbar Khan and another by 
his - father:.Fazal Khao. Abdul Jabbar 
Khan has asked that he should ‘be appoint- 
ed the guardian of’ the property of the 
minors.’ His father has asked in his appeal 
that the ‘Collector of Hazara District should 
be “appointed ‘ ‘the guardian ‘of the minors’ 


property or in the alternative. .his son should 


be ‘chosen for the purpose. 


In arguments Counsel for Abdul J abbar 
Khan has also emphasized the legal objection 
that Malik Sher Mohammad Khan could 
not be selected a guardian because he re» 
sided outside Hazara District. We will 
first take up the legal question. Reliance 
was placed by the learned Counsel on s. 39, 
Guardians and Wards Act. This section 
lays down the cases-in which the guardidn 


may- be removed by the Court, Clause (h) runs 


thus: ‘For ceasing to reside within, the 
. locallimits of the jurisdiction of the Court.” 


Counsel argued ‘that the provision that a 


guardiaf! could be removed for his ceasing 
toreside within the local limits of the juris- 
diction of the Court, implied that he should 
not be appointed at the very beginning if 
he does not belong to the Place, He quoted 


the following authorities in support of. this. 


Asghar 


interpretation ; Amina, 


Ali ‘x. 
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Begam (1°, Lachhmi v. Nanak Chand: (9), 
Asalata Roy v. Sociesy for the-Protecti6n 
of Children in India (3) and Subbarathnam- 
mal v. Seshachala Naidu (4). 

- Counsel for the respondents urged that. 
it was in the discretion of the Courts to ape’ 
point.or not to appoint a person who-resides 
outside the local limits of its jurisdiction. 
and cited the following rulings to support 
the propositions ; Amar v. Bahadur Mal (5), 
Ahilya Bai v. Vithabai (6), Bent Prasad vi 
Parwati'7\, Chiman Lal Ganpatv. Rajaram: 
Maganchand, 168, Ind.§ Oas.. 846 (8) and’ 
Nazir Begam v. Ghulam Qadir Khan (9). ` 

We will first discuss the judgments re-’ 
ferred to by Counsel for the appellante.’ 
Asghar Ali v.. Amina Begam (1) does not: 
directly deal with the question, The’ 
opinion whicb is of' course in favour of the 
appellants amounts to an obiter dictum. 
Even this opinion has not been approved 
ofin Beni Prasad v. Parvati (7), Lachhmi-v. 
Nanak Chand (2) makes only a referance to 
Asghar Ali v, Amina Begam‘1) but does not 
decide - the point whether a person residing 
outside the local limits of the jurisdiction of 


the Court should be appointed a guardian or 


not. The case was. remanded for evidence 
to be recorded. In Asalata Roy Y. Society 
for the Protection of Children i in India. {3} 
the words used were: 

“In view of s. 39 it is perhaps intended by the 
Legislature that a Oourt will not appoint as guna 
dian any one who resides outside its jurisdiction”.: `. 

This is obviously indecisive. Subbarathe. 
nammal v. Seshachala Naidu (4) refers to.a, 
case of a person who : resides outside British 
India and is therefore: not on ‘all fours 
with the present case. On the other hand 


- the authorities cited by the learned Oounsel 


for the respondents directly lay down that 
it is within the discretion of ‘the Court to 
appoint a man ‘who does not reside within 


‘the local limits of its: jurisdiction ‘or not, 


There is rio provision in the Guardians and 
Wards Act, prohibiting the appointment of 
a person as a guardian who does not „reside 


(1) 36 A 280; 24 Ind. Cas, 59; A Ï R 1914 Ail 
541; 12 A L J 392. ae 
(2) AIR 1928 Lah. 716; 107 Ind. Oas. 606. .. 
43) AT R 1930.01, 397; 126 Ind. Oas. 707; 51,0.L 
J°272; 58 O15; Ind. Rul. (1930) ‘Oal. 755, ; 
4) AIR 1931 Mad. 478; 182 Ind. Gas. 320; 54 M 
res 60 M'LJ 615; 33 L W 619; Ind. Rul. 931) ™ Mad: 


6) 65 PR 1896. 

(6): A I'R'1925 Nag. 224; 75 Ind. Oas. 595, 

(7) A 'IR 1933 All. 780s 147 Ind. Cas. 217; 56 A- 20; 
(1933). AL J 1333; BRA 439, 

(8) .168 Ind. Cas. 846; A IR 1937 Bom. 158; I L Ķķ 
(1937) Bom: 348; 39 Bom. LR 103; 9 R B 408 

(9) A 1'R'1937‘Lah. 797; 175 ‘Ind. -Cas. 318; IL R 
(1987) ‘Lah. 426; 39 PL 'R 640; 10 R L 102, : 


é 


“the money ‘of 
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within the local limits of the jurisdiction of 
the Court. The prohibition is sought -to 
be inferred from cl. (h) of s. 39 A 


plain reading of s. 39 shows that the Couft - 


has been given the power to remove a 
guardian who has ceased to reside within 
its local limits, The word “may” has been 
used and not “shall”. We can visualise 
the care of a guardian who has suddenly 
decided to go and live in Americaor the 
Persian Gulf or has been forced to do so 
by circumstances. But for this provision, 
the Court would. have been faced with a 
difficult situaton. But we do not agree that 
the. converse propositicn, put forward by 
Counsel] for appellants is true. In this 
respect we find ourselves in agreement 
with rulings cited by the Counsel fòr 
respondents. 3 
We will now turn to the qualifications of 
the two rival candidates and the alternative 
suggestion that tte Oollector should be ape 
pointed as-the guardian of the minors’ pro- 
perty. We think-the appointment of the 
Collector may be ruled out at the very oute 
set, The Collector has perforce to manage 
the property through the agency of a 
Moharrir.. A whole time Revenue Officer 
cannot be appointed because the income of 


the estate is nòt- enough to bear the burden,- 


of his pay, A maternal or paternal relation 
is bound to prové more sympathetic than a 
mere paid Moharrir: 

Now, admittedly the paternal family is 
not in sympathy with the junior wife of 
K. 8. Haji Dost Mohammad Khan because 
she is a stranger to the family. The 
presence of the. children of ‘the first wife, 
who most probably belonged to the family, 


is another factor, ın particular when one of 


those children is married to Abdul Jabbar 
Khan thé likely candidate, Then Abdul 
Jabbar Khan is joint with minors in the pro- 
perty and there is a great force in the argu- 
ment that this jointness might lead to dise 
putes. On the other hand, K, S. Malik Sher 
Mohammad Khan has no personal interest in 
Serai Saleh. His sympathy would be 
entirely with the minors and their mother. 
It is said that he would try to get for his 
Sister the sum of Rs. 20,000 which she 
claims as dower, He cannot get it unless 
it is a true claim for’ his activities 
would be subject to the control of the Ccurt. 
He is ‘a’ retired ‘official of good repute and 
has property of his own. .There is ne 
likelihood therefore of his misappropriating 
his nephew and-- nieces, 
Consequently, we ‘do not find any. ground 
for disagreeing with the Senior Sub-d udge; 
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Hazara in his choice of the guardian for 
the property of the minor children of K, S, 
Haji Dost Mohammad Khan by his junicr 
‘wife. We dismiss both the appeals with 
costs. Pleader's fee Rs. 32. 


8. Appeal dismissed, 


4 
eee 


MADRAS HIGH COURT 
Ga Full Bench | 
Appeal No. 109 and Civil Revision 
Petition No. 1188 of 1937 
i February 7, 1910 
Leaon, O J., KING anp KRISHNASWAMI 
= 7 AYYANGAR, ‘J J. 
~ MUTHUVENKATAPATHY REDDY 
- —APPELLANT 


Eee versus 

KUPPU REDDI AND ofargs—Responpants 
_ Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 89, 92—Payment by judgment-dedtor, if muat be 
in cash—Assignment of mortgage to decree holder in 
part satisfaction of decree and balance paid in 

ourt-in cash — Whether sufficient compliance wih 
r. 89— Period of 39 days under r. 99 expiring when 
‘Court is closed—Balance paidin Court on re-opening 
day is within time —Period fizedhy r. 92 does noi 
apply to something done outside Court equivalent to 
depostt in Court. 

, Ín order to comply with the provisions of O. XXI, 
1:69, Oivil P. O., the payment by the judgment- 
debtors to the decree-holder need not be in cash. 
‘Any payment or adjustment made by the judgment- 
debtor which satisfies the -decree-holder is a payment 
within the :meaning of the rule, [p. 560, col, 1,] 

Where judgment-debtors assign to the decree. 
holder a mortgage which has been executed in their 
favour in-part satisfaction of the amount due under 
the decree-and the judgment-debtors pay into the 
Court the differenca between the amount stated in 
the gale proclamation and the value of the mortgage 
assigned to the decree-holder, there is sufficient com- 
‘pliance with O, XXI,'r 89. 159 Ind. Oas. 294 (1), 14 
Ind. -Cag, 326 (9) and 18 Ind, Oas. 579 (10), approved. 
130 Ind, Oas. 686 (2) and 149 Ind. Oas. 877 \8) ex- 
plained. [ibid] 

Where in the above case the difference between the 
amount stated in the sale proclamation and the value 
of the mortgage assigned to the decree-holder could 
not be deposited into Oourt within 30 days of the 
date of the sale as prescribed by O. XXI, r, 92 because 
the Oourt was closed, but is deposited onthe re-open- 
ing day and an application for setting aside the sale 
is-made on the same day, the payment must ba regagd- 
əd as made .in time by virtue of s. 10, Genera] 
Clauses Act. 

Per Krishnaswami Ayyangar, J.—Rule 92, O. XXI, 
Civil P. O., fixes a period of 30 days not for the doing 
of something outside Court equivalentto a deposit 
into Court, but for the making ofa depgitas such 
into Court. The former method of payment is not 
governed by the rule, and the period of 3U days fixed 
by it. does not therefore apply to it. [p. 564, col. 

J 


A. and O. R, P. against the appellate 
decree of the District Court, South Arcot, 
dated April 20, 1937, 


© 


_Bs. 
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Order of Reference 


Wadsworth, J.—This appeal raises a 
question of scme importance on which 
there is a conflict of authority and in my 
opinion it is desirable that it should be 
plazed before a Bench, The question is 
whether a judgment-debtor complies with 
the provisions of O. XXI, r. 89, Oivil P. O., 
when the amount which he deposits for 
payment tothe decree-holder.is the amount 
due after giving credit to an adjustment 
which is not in fact a cash payment to the 
decree-holder. There is also a further ques- 
tion arising from the fact that the adjust- 
ment in question was made after the 
period of 30 days from the date of the 
sale but before the date on which the ap- 
plication toset aside the sale was made 


with reference to the provisions. of s. 10, 


General Clauses Act. 


“The sale was held cn- December 2, 1935 
and item No. 2 was purchased ~ by the 
present appellant whois a stranger. The 
amount of the decree as. specified in-the 
proclamation was Rs. 3,600 odd. On January 
1, 1936 when the 30. days period expired 
the Courts were closed and on the re-open: 
ing day, January 3, 1936, the judgment- 
debtor preferred - an -.application under 
0O.. XXI, r. 89 depositing Rs. 247-14-0 ‘to 
cover the poundage and the 5 per cènt. 
. solatium to the purchaser and a Bumi of 
10 as the balance: payable to -the 
-decree-holder, after taking- credit ‘for an 
amount adjusted by an arrangement bet: 
ween him and the decree-holder under 
which’ on January~2,- 1936 he. mortgaged 
property to.the decree-bolder.. It is contend- 
ed- firstly: that, assuming thatthe adjust- 
ment in ‘question is a valid receipt for the 
purpose ofr. 89 of O. XXI, it. cannot be 
taken into consideration because it was 
‘made more than 30 days after the sale. 
With reference to this contention, it. seems 
to me that the matter is concluded by 
the words of. r, 89 which are “less any 
amount which may, since -the date of 
such proclamation of sale, have been 
réceived by the décree-holder.” The receipt 
must be after the proclamation and 
before the applications The application 
ordinarily is to be made within 30 days 
but whea by the operation of s. 10, General 
Clauses Act,.it can be made at some 
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Cg 


later date it appears to me’ that any paye - 


ment made after -the proclamation and 
before the application would be a receipt to 
be taken into consideration under the 
terms of r. 89, . 


r 
J. 


-David (3), and by 
““view may be ‘deduced’ from 
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The more difficult question is whether an 
adjustment by a private arrangement be- 
tween the judgment-debtor and the decree- 
holder whereby credit is given to a parti-. 
culer amount can bs deemed to be a receipt 
of that amount for which credit can be 
taken in making deposits under r. 89. 
On this question there is a decision of 
Beasley, O. J. reported in Chatturvadula 
Subbayya v. Sinha Venkata Subba 
keddi, (1), which is against the con» 
tention of the appellant. The learned 
Chief Justice held that a mortgage 
by the judgment-debtor to the decree-. 
holder in satisfaction of the decree may 
be a sufficient receipt by the decree-holder 
for the purpose of r. 89 and that it is not 
necessary for the judgment-debtor to show 
that the amount for which he takes 
credit in making his deposit has been 
received by the decree-holder in cash, 
This decision follows a series of Bench 
decisions of this Oourt all of which are 
anterior to the decision of the Privy 
Ooancil in Nanehlal v;:Umrao Singh (2) to 
which I shall refer later. The decision of 
the learned Ohief Justice has been fol- 
lowed by the Calcutta High Oourt in 
National Insurance Co. Ltd. v. Ezekiel Aaron 
implication a similar 
a Bench 
decision ` in Jyotish Chandra Ghose v. 
Bireswar Haldar (4), though the question 
of the effect of an adjustment as compared 
with‘ an actual payment was not expressly 
considered’ by the Bench. It is however 
argued.that these decisions cannot be res . 
eonciled with the decision’ of the Privy 
Council in'-Nanhelal v. Umrao: Singh. (2); . 
which must be taken to have destroyed- 
the basis of the decisions upon which the 
learned Ohief Justice relied, Their . 
Lordships of the Privy Council decided 
that on the rejection of an application 
under r. 90 the Court is hound under 
r. 92 to confirm the sale and that the 
remedy of the judgment- -debtor under r. 89 
is available only on the deposit being 
made within the time allowed. They 
observe that any adjustment between the 
decreesholder and the judgment-debtor is 


no ground for setting aside the sale after 

(1) (1935) M W N 937; 159 Ind. Cas. 224; AIR 1935 
Mad. 1050; 42 L W 692; 8 RM 471. 

(2) 58 I A 50; 13) Ind, Cas. 686; 14 N L J 28; 530L J 
187; AIR 1931 PO 33; 35 0 WN 381; 80M L J 423; 
33 L W 449; (1931) A L J 257; (1931) M W N 281; 
80 WN 585; Ind. Rul. 1931) P 0 94; 33 Bom. LR 150; 
27 N L R95 P OX 

(3) TL R (1937) 2 Oal 606; 41 O WN 998. 
Torr J 313; 164 Ind. Oas. 210; 390W N 829; 


1940. . 


a third party purchaser has acquired an 
interest, In the course of their judgment 
their Lordships expressly disapprove of the 
decision reported in Nilkantv. Yeshwant 
(0). This, decision was to the effect that 
when, by an extra-judicial arrangement 
between the decree-holder and the judg- 
ment-debtor, the decree-holder reports that 
the decree has been satisfied there ceases to 
be a decree capable of execution and a 
sale held before this adjustment cannot be 
confirmed. Their Lordships of the Privy 
Council do not approve of this decision 
and hold that under the Code notwith- 
standing a private arrabgement between 
the “decree-holder and the judgment-debtor 
for the satisfaction of the decree, the sale 
which has been. held must be confirmed 
unless it is set aside by the procedure laid 
down inr. 89 and the following rules. It 
i8 argued that from this decision it fole 
lows that a report of- satisfaction under 
O. XXI, r. 2, Civii P. O, made after a sale 
has ‘been held cannot affect the sale which 
can only be set aside under the provisions 
; of rr.89 to 92 and that when the interest 
of a third party has been created by the 
sale no adjustment between the decree- 
. holder and the judgment-debtor can operate 
tothe detriment of the third party. 

There isa decision of Madhavan Nair, J. 
in Sorimuthu Pillai v. Muthu Krishnan 
Pillai 6), following the Privy-.Council in 
_which the learned Judge held that the 
Oourt is bouna to confirm the sale if no 
application under r. 89 has been made, 
even if the decree has ceased to subsist by 
reason of a decision in appeal passed 
subsequent tothe sale, My attention has 
also been drawn to an obiter dictum of tne 
Privy Council in Oudh Commercial Bank 
Ltd., Fyzabad v. Bind Basni Koer (1), 
at p.658 to the etect that the only pro» 
vision for the recording of an adjustment 
under the Oode is that contained in O. XXI, 
r. 2 from which it is argued that O. XXI, 
r. 89 does not contemplate adjustments. 


And there is an obiter dictum of Sulaiman, - 


O. J.in Janki Pershad v, Lekhraj (8) to the 
Te I R 1922 Nag. 248; 65 Ind, Oas, 331; 18 NLR 
i à 


(6) 56 M 808; 143 Ind. Oas. 854; A IR 1933 Mad. 598; 
65 M L J 253; Ind, Rul. (1933) Mad. 339; 38 L W 138; 
(1933) M W N 10x1. 

(7) (iv39) i M L J 652 (658); 180 Ind. Oas. 378; 
1939 O L R 187; 11 R P U 17ö; 1939 O W N 313; ALR 
1939 P O 80;5 5 R 470;43 O W N 501; 1939 R D 208: 
69 O L J 317; 14 Luck 192; 41 Bom. L R 708; 50L W 
39; (4939) A L J 48h; (1939) M W N 692; 66 IA 84; 
(1939) Kar. (P O) 136 Sup. (PO). 

(8) 0d A 697; 149 Ind. Uas. 877; A I R1933 All. 510; 
(1933) A L J: 1003; 6 R A 999. c a 
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effect that there must be an actual payment 
to the decree-holder to satisfy the require- 
ments of r. 89 and that a mere com prce 
mise or an admission of receipt by the 
decree-holder would not suffice to make the 
deposit of the balance only by the judg- 
ment-debtor a sufficient deposit for the 
purpose of that rule. 

The contention of the appellant on these 
authorities may briefly be summarized. It 
is this. The only way in which the Court 
Gan recognize an adjustmeat between the 
decree-kolder and the judgment debtor is 
by following the procedure laid down in 
O. XXI, r.2. This rule has no application 
when a sale has been held and a stranger 
has become interested in the property by 
purchasing that property subject to cone 
firmation. After the sale the confrmation 
does not depend on the continued subsise 
tence of the decree. It follows automatice 
ally; unless the procedure prescribed in 
r. 89 is strictly. followed by the judgmente 
debtor and the sale is set aside. Just as 
the disappearance of the decree by an 
appellate decision is not a ground for gettin g 
aside asaléso an adjustment of the decree 
cannot be a ground for setting aside the 
sale. There must be a strict compliance 
with the requirements of r. 89 and r. 89 
requires the Judgment debtor to deposit the 


‘full amount of the decree less any amount 


which may have been received by the 
decree-holder before the application is 


made. 


It seems to me that this is acontention 
which has considerable substance and on 
which it seems desirable that there should 
be an authoritative decision. I have not 
yet heard the respondent and I do not 
think it desirable to express any definite 
opinion on themerits of the contention on 
which I have only heard one side. The 
matter is however to my mind one on 
which a decision of a Bench is desirable. 
The appeal will therefore be placed before 
a Bench. 


Messrs. Srinivasaraghavan and Thayaga- 
rajan, for the Appellant. A 

Messrs. T. R, Srinivasa Aiyangar and 
N. T. Raghunathan, for the Respondents, 


Judgment of the Full Bench 


Leach, ©. J.—Irn 1935 respondertNo. 3 
in this appeal obtained a decree jor 
Rs. 3,575 against respondents Nos. 1 and 
2 in the Oourt of the District Munsif of 
Villupuram. In execution of the decree 


- 


respondent No. 3 attached and brought 


-* p P 
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to sale 14 items of immovable properties 
belonging to the judgment-debtors. One 
item of property was 
Court auction by. the appellant for the 
sum of Rs. 264, Thetotal amount realized 
for the 14 properties was Rs, 2,217. 
The sale took place on December 2, 
1935. On January 2, 1936 the judgment- 
debtors assigned to the decree-holder 
a mortgage which had been executed 
in their favour. The sssignment was. in 
part satisfaction of the amount due under 
the decree. Itis admitted that the value 
of the mortgage assigned was Rs, 2,207 
leaving á. balance due under the decree of 
Rs. 105: The Court closed for the Ohrist- 
mas. vacation some days before. December 


_*95 and did not re-open until January 43, 


1936. Onthat date the judgment-debtors 
paid into Court Rs. 10, the difference bet: 
ween the amounts stated in the sale pro- 
clamation and the value of the mortgage 
assigned to the decree-holder, They also 
paidinto Court Rs. 110-12-0- being 5 per 
cent. of the purchase consideration and 
Rs. 137-20, the amount required for 
poundage. These payments into Oourt 
were accompanied by an application for 
an order setting aside the sale under . the 
provisions of O. XXI, r. 89, Civil P.-C. 
It was contended by the appellant that 
this application did not lie. In the.. first 
place it was said that the full amount 
ought to have been deposited in Court-witbs 
in 30 days of the sale and the. non-fulfil- 


 .é ment of this condition vitiated the appli- 


^ Seation.+-In the second place it.was said 


-“thatin order to comply with the provisions 
of O. XXI, r. 89 the payment. by the judg: 
mentedebtors to the decree-holder must 
be in cash and therefore the assigament 


of the mortgage did not amount to a pay- 
< ‘ment. to the decree-holder within the meane 


ing of the rule. The District. Munsif 
. decided against the appellant and on appeal 
his decision was upheld by the District 
Judge of South Arcot, The | present 
appeal is frem thedecree of: the District 
e Judge, a ° 7 Er 
Order XXI, r. 89, Civil P. O., permits a 
judgment-debtcr to apply to the Oourt.to 
have a sale of immovable property in 
execution set‘aside provided certain con- 
ditiéms are - fulfilled, He must deposit in 
‘Court for payment to the purchaser a sum 
equal to 5 per cent. of the purchase money 
and in addition must deposit for payment 
to the decree-holder- the amount ‘specified 


-in the proclamation of sale as. that . for the ` 
recovery of which the sale was ordered, 
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purchased at the- 


sideration, but apart from an obiter dictum’ 


less: any amount which may; since the 
date of such proclamation of “sale have 
been received by the decree-holder. Rule 
92 requires these deposits to be made 
within 30 days from the date of sale. - If 
the deposits are made within the required 
period the Court is bound of set aside the 
sale. Under the provisions of Art. 166.. 
Lim. Act, the application for setting aside 
must be filed within 30 d:ys of the sale. 
Section 10, Genera] Olauses Act, states 
that. where by any Central Act or regula- 
tion made after the commencement of 
the Act, an act or proceeding is directed 
or allowed to be done or taken ina Court 
or.office on a certain day or within a 
prescribed period, then if the Court or 
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office is closed on that -day or the last day . 


-af a 


or office is open, The deposit contemplata, 


` 


14 jrs 


ed by O. XXI, r. 89 could notin the pres < 


anaa 


sent case be made withia 30 days of the- 


date of the sale because the Court, was. 


closed, but it was made on the re-opening., 
in time by a Virtue of: 


day and was 
this provision. of the General Olauses, Act. ; 
The, second question calls for more con- 


+ 
4 


e 
R 


f 


‘ 
` Lb Arr 
` 


a al 
ve 
r 


in an Allahabad, decision all the reported~-__ 


cases . dealing with this 


against the appellant, As I have indicated,*- 


he would. - have it that the - judgments, 
debtor Gannot make payment to the decrees 
holder within the meaning of cl. b) of 
r.89 unless he_ tenders cash. In other 
words, the delivery by the judgment-debtor 
to the decree-holder of money’s worth would 
not relieve him from the necessity of pays 
ing into Court the whole of the decretal 
amount to entitle him to an order setting 
aside the sale. This question has been 
considered by this Court on three occasions. 
It arose for the first time in Lakshminara- 
simha Charyulu y. Lakshmiammil,. (9) 
which was decided by a Bench c mpossd of 
Abdur Rahim and Sundara Ayyar, JJ. It 
‘was there held thit an agreement wits the 
decree-holder's widow to treat a. portion 
.of the decree .debt as discharged: in, ‘consi: 


deration of services rendered by` the.-judg: , 
_ment-debtor to her husband was é valid į 


` 


discharge and the actual -receipt iof cash ~ 


was not necessary. Jn 


(9) (1912)-M: W N 756; 14 Ind. Oas. 326, [2 -- 5 
(10) 24 M L J 205; 18Ind: Oas: 579; 13 M LT kê; 
(1913) MWN 101. ar sa 


d 
7 


Anantha . Lakshmi’ 


. Ammal v. Sankaran Nair.(10) Benson ang 
- ; nS. ts A s 


question areg? 
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Sundara-Ayyar, JJ. held that a decree- 
holder was entitled to waive a portion.of 
the amount due to him and that the waiver 
operated as payment under r. 89. The 
decision in Lakshminarasimha Charyilu v. 
Lakshmiammal (9), was approved of. The 
question was fully discussed by Beasley, 
O. J, in Chathurvadula Subbayya v. Sinha 
Venkata Subba Reddi (1) a case where 
the facts wére similar to the facts in the 
present case. There a judgment-debtor put 
-in an application under O, XXI, 1.59 and 
deposited the- required 5 per cent. of the 
purchases money for payment tothe auction- 
purchaser, bat he made no deposit for pay» 
ment to the decree-holder because the 
latter had agreed to accept a mortgage from 
the judgment-debtor in satisfaction of the 
amount owing to him under the decree. As 
in the present case, the auctions»purchaser 
objected and contended that the -judgment- 
debtor was required to deposit the amount 
in cash. This objection was overruled, The 
learned Chief Justice considered that the 
granting of thé mortgage was a payment to 
the decree-holder within the meaning of 
the rule and expressed the opinton that a 
decree-holder could if he chose waive the 
whole of the decretal amount, in which case 
the judgment-debtor would not be required 
to make any deposit in Court. The Oaicutta 
High Jouri shares the opinion-of this Oourt 
‘on this-question : see Jyotish Chandra-Ghose 
v. Bireswa Haldar (4) and National Insure 
ance Co. Ltd. v. Ezekiel Asran David (3). 
In the judgment in the latter decision- re- 
ference was made to the decision in Chate 
‘turvadula Subbayya V. Sinha Venkata 
Subba Reddi (1). ee 
Sulaiman, O. J., expressed:an opinion to 
-the contrary in Janki Pershad V. Lekhraj 
(8}, but we have been given to under- 
stand that tuere are no reported cases which 
support it and the opinion was certainly 
obiter as cash had been paid ia that case, 
After observing that the question whether 
the amount had been actually received by 
the decree-hoider was one of fact, -the 
‘learnéd Ohief Justice said that a mere come 
‘promise or ‘admission of “tke decree-nolder 
“would not be. surticient. . It. would be incum- 
bent on the judgment-debtor to satisfy tne 
‘Court that the amount not deposited in 
Oourt had been actually received by the 
devree-holder -within the time fixed. Tais 
case was? also cunsidered by Beasley, O. J. 
in Chataurvadula Subbayya v. Sinha 
“Venkata Subha Reddi (1), and I agree that 
the opinion expressed in Lakshminarasimha 
Charyulu.v. Lakshmiammal (9) and Anantha 
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Lakshmi Am mal v. Sankaran Nair (10), is 
preferable. The learned Advocate for the 
appellant has placed great reliance on the 
decision of the Privy Oouncil in Nanhelal 
v. Umrao Singh (2:, but when the judg nent 
is examined itis quite clear that it has no 
The facts 
in that case were these. . The sale in execu- 
tion took place on December 15, 1923, On 
May 10, 1924, the decree-holders accepted. a 
mortgage in satisfaction of the decretal 
amount. On June 25, 1924, some nine 
months after the sale had taken place, an 
application was filed by the judgments 
debtors to the Court for an order regarding 
the adjustment. The Judicial Committee 
beld that after a sale in execution had taken 
place no adjustment under the provisions 
of O. XXI,r.2 couli take place because 
that rale clearly contemplates a stage in the 
execution proceedings when the matter lies 
only between the judgment-debtor and the 
decree-holder, and when no other interests 
have come into being. Their Lordships did 
not consider the question whether O. XXI, 
r, 89 requires a payment by the Judgments 
debtor to the decree-holder to- be in cash, 
That question did not arise and the ques- 
tions which did arise are not questions which 
arise in this case. i 

In my judgment any payment or adjust- 
ment made by the judgment-debtor waich 
satisies the decree-nolder is a payment 
within the meaning of the rule, In this case 
the -decressholder was paid most of tne 
amount due to him and the balance, Rs. 19, 
was deposited into Oourt by the judgmens: 
debtors when they made tne application for 
setting aside the sale. I hold tnat the appli- 
cation and the payment into Oourt were in 


time and it follows that in my opinion the 


decision of the District Judge is correct. I 
would dismiss the appeal with costs of 
respondents Nos, 1 and 2. 


King, J.—I agree. 


Krishnaswaml Ayyangar, J.—I cancar 
and have little to add except on one aspect 
of the argument as presented to us by the 
learned «Advocate for the petitioner. His? 
main Contention was that payment in cash 
and in cash only was contemplated by 
O. KAI, r. 89 of the Code. Such 8 strict 
construction is not only not warranted by 
the words used in the rule but is opposed to 
the view, consistently taken by tuis Oourt 
for a loag number of years, as pointed out 
by my Lord. Nor is there any substance in 
the contention that the decisiou of the Privy 
Oouncil in Nanhelal v. Umrao Singh 
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(2), has rendered that view no longer 
tenable, 


It was urged that whatever the form, the- 


payment or what was its equivalent must 
have been made or done on or before the 
30th day after the sale, and in no event 
later. The fact that the Court was closed 
on the last day on the period should, it was 
said, make no difference as it provides an 
excuse only when the thing to be done has 
` to be done.in Court as for instance when a 
petition or other proceeding has to be pre- 
sented or where a deposit in cash has to be 
made in Oourt. But where an applicant 
chooses a form of payment, as the assign- 
ment of the-mortgage in the present ‘case, 
which can or may be done outside Oourt 
-he must in order to qualify himself under 
the rule, complete the payment in the 
‘chosen form before the expiry of the 30 days 
-a8 he should not be permitted to plead s. 4, 
Lim, Act, in respect of an act for the doing 
‘of which, it made no difference whether the 
Court was closed or open. On this argu- 
ment, though the application under O. XXI, 
‘YT, 89, would bein time if filed on the day 
the Court re-opened, it must necessarily fail 
as the condition - precedent, namely the 
deposit, had not been- made in -time. Two 
reasons were adduced in support of the argu- 
ment. First it was said.that the period with- 
‘in which the deposit is to. be made, namely 
‘30 days is a period fixed not by the Lim, 
‘Act ‘which contains the ameliorative provi- 
‘sion referred to above, but by r. 92 which 
cannot-be affected by the Lim. Act in the 
absence of anything in the Oode itself to 


the contrary. Secondly, it was urged that 


“6. 10, General Clauses Act, which contains a 
provision parallel to s 4, Lim. Act, is 
equally ineffective in a -case of this kind, 
-The first contention ignores the fact, that 
T. 92 fixes a period of 30 days not for the 
doing of something outside Court equivalent 
to a deposit into Court, but for the making 
of a deposit as such’into Court. The former 
method of payment is not governed by. the 
rule, and the period of 30 days fixed by it 
does not therefore apply to it. The argument 
*-would result in the anomaly that there would 
-be two different periods, one fixed by 
Art. 166 for the application, and the other 
by r. 92 for the deposit, which may not in 
all gages synchronize. Such a result could 
never have been iniended by the Legislature. 
The second argument based on s. 10, Gene- 
ral Olauses Aci, is open to the same objec 
tions. Further this section- is by force of 
the proviso expressly made inapplicable to 
any act or proceeding to which the Lim. 
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plainly and 


trary °’ within the meaning of s. 


“Makes a statement to a-Police 


. Oriminal P, ©. 180 Ind, Oas. 1 


Overruled. 
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Act applies. It appears to me that the 
true View to take of O. XXI, r. 89, Civil P. O. 
is that what-is done by consent of Parties 
as a substitute for the deposit, is to be 
regarded as its equivalent in every respect 
and judged by the same principles as those 
applicable to a deposit. By that consent, 
what was not in fact a payment in cach is 
turned into a deposit within the meaning of 
tke rule, to be acted upon by the Court in 


all reepects as if it were a payment in cash. 


PB Appeal dismissed., 
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ALLAHABAD HIGH COURT 
Full Bench .. 
Oriminal Appeal No. 563 of 1939 

| February 23, 1940 
UOLLISTER, ALLSOP AND Braunp, JJ. 
BALDEO AND OTHERBS—-APPELLANTS 


VETSUS 
EMPEROR—OpPosrrs Parry 

Oriminal Procedure Code (Act V of 1898), ss. 162, 
1 (2)—S. 162, if affects s, 27, Evidence Act (I of 
1872;—“ Specific provision to the contrary "an a. l 
(2), meaning of. 

Section 162, Oriminal P, O., contains 
directly, 
affecting s. 27, Evi, 


provisions 
and, therefore, specifically, 
Act, quoad statements made 


‘under that section by an accused person toa ‘Police 
.Officer in the course. of an investigation, -In other 


words, there is a ‘specific provision to. the con- 
r 1 (2), Oriminal .P, 
O., and affects s. 27, Evi, Act.’ Where an accused 
Officer to the effect 
that the knife with which he and the other co- 
accused had killed the deceased was at his houge 
under heap of pyal, the statsment is inadmissible 
in evidence under 5. 27, Evi. Act by reason of s, 163, 
(D), relied on, 112 
Ind. Oas. 682 (3), 13? Ind, Cas, 9 (4), 181 Ind, Cas, 
1001 (5), 183 Ind, Oas. 311 (6) and 184 , Cas, 
593 (7), dissented from, 144 Ind. Cas. 1021 (2), 
[p. 586, cols. 1 & 2.) 
Per Braund, J,—The words ‘specific provision’ in 
8. 1 (2) really mean that the particular provision 
of the Uriminal P,O. must, -in order to “affect ” 
the “special ...... ...law,” clearly indicate, in 
itself and not merely by implication to be drawn 


from the statute generally, that the '“ special law ” 


in question is to be affected without necessarily 
referring to that “ special law” or the effect on it 
intended to be produced in express terms. Thomas 
Challoner v. Henry W. F. Bolikow (9), 102 Ind, Oas. 
832 (9) and- Henderson v. Bank of Australasia (10), 
referred to, |p. 508, col. 2; p. 569, col, 1.) 


Or. A. trom’ an order of the Sessions 
Judge, Budaun, dated August 18, 1939. ` 


Mr, Shiv Charan Lal, for the Appellants. 
The Govt. Advocate, for the Orown. 


Collister, J—This is a reference arising 
cut of Criminal Appeal No. 563 of 1939. 
There are three appellants and they have 


- appealed from their conviction under s. 302, 


1940 
I. P.O. -Their names are Baldeo, Lakhan 
and Tirmal. Evidence was admitted at tho 
‘trial to the effect that Tirmal, while in 


‘custody of the Police, stated to the second 
‘Officer that the knife with which he and the 


other two appellants had murdered the 


‘deceased was at his house and that he could 
give it to the Police Officer if he were taken 
‘to the house. It isin evidence that Tirmal 
was thereafter escorted to his house and he 
unearthed a kuife from under a heap of rice 
straw. The knife had stains of blood on 
ib which was subsequently found to be of 
‘human origin. The following question has 
-been referred to this Full Bench : 
: “What portion, if any, of the statement to the effect 
that.‘the knife with which he and Baldeo and Lakhan, 
“had murdered Maharaj Singh was at his house under 
-a heap of pyal' alleged to have been made by the 
Bppellaat Tirmal, to the Sub-Inspector of Police, 


‘Rafiq: Ahmad, is admissible in evidence under s. 27, 
Evi. Act 


The order of reference gives some indica» 
tion of the conflict of- authority in respect 
to the: scope, object and interpretation of 
6. 27, Evi. Act; but it is unnecessary to 
discuss those. authorities because I am of 
opinion, for reasons which will appear, that 
~ if the relevant sections of the Oriminal P. O. 
‘and. the Evi.-Act, are reviewed in the light 
of a receats decision of their Lordships of 
the Privy Council, it must be held that no 
¿part of the aforesaid statement is admissible 
in evidence. The case in question is 
Pakala Narayana Swami v. Emperor (1). 
A person who was subsequently accused: of 
“the offence under investigation had made a 
statemeat to. the Police- which contained a 
‘damagiag admission, and one of the quese 
tions before the Board was whether that 
‘Statement was admissible. Their 
ships held that the- words “any person” in 
s. 162, Oriminal-.P. O., in their ordinary 
meaning would include a person who might 
subsequently be accused of the offence 
which was being investigated. It was 
argued before their Lordships that to give 
8. 162, Oriminal P. O,, this construction 
would be to repeal s. 27, Evi, Act. In this 
connection it was observed that the words 
of s. 162, 


 weeooeeehay therefore pro tanto repeal the pro» 
visions of the section which would otherwise apply. 
If they do not, presumably it would be on the 
ground that s. 27, ae Act, is a ‘special law’ within 
the meaning of 8.1 (2), ‘Oriminal P. O, and that 
a, 162 is not’ a specific provision to-the contrary. 
p (1939)- A oe 298; 180 Ind. Gas, l; = IR 1939 
47; 66 I A 66; I L R (1939) Kar. P0123; 
i i8 Pat, "O34: 939) D L R138; (1939) M WN 185; 
40 Or, L J 384; 11 RPO 168; qe) O W N 232: 
20 P L T-2653 49L W 349; 43 N 473; 41 
Bom, L R428; 41 P L R 272; 69 OL 273; (1939) 
LMLJ 796 (P O} ioo 
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Their Lordships express no opinion on the topic, 
„for whatever be the right view, it is necessary to 


give tos. 162, the full meaning indicated," 


Thus, is has now been authoritatively 
laid down that 8,162, Oriminal P. O., exe 
cludes from evidence a statement made by 
@ person who is subsequently put on his 
trial; and this will apply equally to a 
Person who at the time is actually in custody 
of the Police. It seems to me that this 
pronouncement of their Lordships creates 
a new situation in respect tos. 27, Evi, Act, 


at least so far as this High Gourt is Gon- 


cerned. In the light of that decision we 
have to determine the question which their 
Lordships mentioned but did not decide, 
namely whether s. 27, Evi. Act, is or is not 
saved from the application of s. 162, Ori- 
minal P, C., by a. l (2) of the Code, which 
enacts that: 

“It (the Oode) saute to the whole of British 
India; but in the absence of any specific provision 
to the contrary nothing herein contained shall affect 
any spacial or local law now inforce........." 

What we have to s99, therefore, is whee 
ther & “special provision to the contrary" 
is oris not contained ins, 162. That sece 
tion reads as follows: 

_ “(1) No statement made by any person toa Police 
Officer in the course of an investigation under this 
Ohapter shall, if reduced into writing, be signed by 
the person making it, nor shall any such statement 
or any record thereof, whether in a Polioa-diary or 
otherwise, or any part of such statement or record, 
be used for any purpose (save as hereinafter pro- 
vided) at any ‘inquiry or trial in respact of any 
offence under investigation at the time when such 
statement was made : 

- Provided that when any witness is called for the 
prosecution in such inquiry or trial whose statemont 
has been reduced into writing as aforesaid, ths Oourt 
shall on the request of the accused, refer to such 
writing and direct that the accused be furnished 
With a copy thereof, in order that any pàrt of such 
statement, if duly proved, may be usad to contradict 
such witness in the manner provided by s 145, 
Evi. Act, 1372. When any part of such statement 
ig 80 used, any part thereof muy also be used in the 
re-examination of such witness, but for the purpose 
only of explaining any matter referred to in his 
cross-examination ; 

Provided further that, if the Oourtis of opinion 
that any partof any such statement is not relevant 
to the subject-matter of the inqury or trial or that its 
disclosure to the accused is not essential in th 
interests of justice and is inexpendient in the public 
interests, it shall record such opinion (but not the 
reasons therefor) aod shall exclude such part from 
the copy of the statement furnished to tha accused. 

(2) Nothing in this section shall be deemed to 
apply to any statement falling within the piewidiong 
of s. 32, cl. (1), Evi, Act, 1872.” 


It is obvious that there is no express 
provision Ta s. 27, Evi, Act, But the 
word used „is “specilic,” not “express,” 
Having in aoe the pronouncement of their 
Lordships of the Privy Oouncil to the effect 
that s. 162, Criminal P. O., includes in its 
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operation a statement made by an accused 
person, the question which falls to be con- 
sidered is whether or not such a statement: 


as would otherwise be admissible under’ 


8. 27, Evi, Act, is also shut out; or in other 
words, whether s. 162, Criminal P. O., 
contains a “specific provision to the cone 
trary“ witain the meaning of s. 1 (2), The 
provisions of s. 27, Evi. Act, before being 
embodied in the Act, found place ins, 150, 
Oriminal P. O., of 1861. In the Oriminal 
P. O., of 1882 (X of 1882) it was enacted in 
8, 162 that : 

“No statement other than a dying declaration made 
by any person tə a Police Officer in the course of an 
investigation under this Chapter shall, if reduced 
to writing, be signed by the person making it or be 
used as evidence against the accused. 

Nothing in this section shall be deemed to affect 
the provisions of s. 27, Evi. Act, 1872." 


‘Thus, under that section the provisions 
of 8. 27; Evi, Act, were expressly saved, In 
the later Act of 1698 (V of 1898), before it 
was amended by the Act of 1923, there was 
no such saving provisio in s. 102, the reason 
obviously being that that section was only 
concerned with statements which had been 
taken down in writing, Section 102 of 
the amended Act, however, relates both to 
written and to, oral statements; but it, is 
significant. that the proviso saving s. 2/, 
Evi. Act; was not re-introduced. In‘s. -l 
of ‘the Act of 1882 it was enacted that 
nothing in the Act should affect any special 
law in the absence of a ‘specific provision to 
the contrary (which is identical with the 
provision to be found ins. 1 (2) of the Act 
now in force); -but notwithstanding this 
the Legislature .deemed it. necessary to 
except s.-27, Evi. Act, in express terms in 
8. 162, Criminal P. O., of that year and this 
suggests that, if there had been no such 
express proviso, a statement made by an 
accused person to a Police Officer under 
8. 27, Evi, Act, would have been . barred 
_ by s. 162, In the amended Act now in force 
this saving proviso in respect tos, 27 has, 
as I have already said, been omitted and I 
must assume that it has’ been intentionally 
omitted. In this Act, that is, the Act now 
fn force there are two references to the 
Kivi. Act. In 8.162 it is provided (1) that 
the statement of a witness taken and 
reduced to writing. under this section may 
be used to contradict a: witness for the pro- 
secution in the manner provided in s. 145, 
Evi. Act, and (2) that : 

“Nothing in this section shall be deemed to apply to 


any statement falling within the provisions of 8. 32 (1), 
Evi, Act, 1872." ze c 


Presumably, the Legislaturê-thought it 
necessary to insert these two provisos in 
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order to save s. 145, Evi, Act, quoad state- 
ments made by prosecution witnesses.to a 


* Police Officer in the course of an in- 


vestigation: and in order to save 94,32 (1), 


Evi, Act, -in respect to a statement made’ 
by a person to a Police Officer in the course . 


of investigation as regards the cause of 
such person's death. If it was necessary.to 
have special. provisos in s. 162, Oriminal 
P.C., in order to praserve 5. 145 and s. 32, 
Te it is difficult to understand why, 
if the 


Evi. Act, should remain unaffected,- a 


special proviso was not enacted in respect: 


thereto, particularly when we find that-such 
a proviso found place in s. 162 of the-Act 
of 1¢82, which was concerned - with. both: 
oral and written statements, as is the case: 
in the ‘present’ Act. Then there is 5. 197, 
Kivi, Act. to be considered. Tnat section 
provides ; a Oe 

“In order to corroborate the testimony of a wit- 
ness, any former statement made by’ such witness 
relating to the. same fact at or about the timé 
when the fact took place, or before any authority 
legally competent to investigate the fact may be 
proved.”  .: v 


This section of the Evi. Act has not 
been expressly affected by s. 162, Criminal. 
P. O., but it will not be disputed that s, 162 
operates as a bar tothe admissibility of a 
Statement made by a witness to-a Police 
Officer in the course of investigation for the 
purpose of corroborating such witness in 


Oourt. At this stage I propose to mention - 


some authorities upon this subject. The 
first three are anterior to the Privy Council 
decision in Pakala Narayana Swami v: 
Emperor (1) but they are nevertheless 
relevant to the question before us. In 
Faujdar v. Emperor (2) it was held by a 
Benen of this Court that s. 162, Criminal 
P. O., a8 amended by Act XVIII of 1923 does 
not alter the provisions of 27, Hvi. Act, 
in regard to statements made by accused 
persons. This view was based on. three 
grounds, Tne first was thats. 162, Crimi- 
nal P. O, was not intended to include 
Statements by. accused persons; but in the 
light of the recent decision of their Lord- 
ships of the Privy Council that view can 
no longer prevail, Tne -second ground was 
concerned wiih the intention of the Legis* 


lature. . Àt p. 1521* the learned Judge says: 

“We consider that if the Legislature had intended 
to alter the provisions, of 8.27, Evi. Act, the Legis- 
lature would have repealed that section or: amended it. 
We do not think it at all probable that the Legis- 


(2) (1933) A L J 1518; 144 Ind, Oas..i021; AIR 
1933 All, 440; (1938) Or. Oas, 746; 55 A 463; LR 
14 A 153 Or; 6R A 43534 Or. LJ 875, 7 


“Page of (1933) A. L. J,—[ Hd] 


Legislature intended that 8. 27, . 
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lature would have proceeded to enact provisions in 
8, 162, Oriminal P, O., which would be contrary to 
what was laid down in s: 27, Evi, Act.” 


Further on they say: 
“We note that in s. 182 there is a reference to two 


seotions of the Evi. Act, ss. 145 and 32, cl. (1). There-. 


fore in enacting s. 162, Criminal P. O., the Legislature 
had in mind the provisions ofthe Evi. Act.” | 

_ The third ground was that the Evi, Act 
is a special Act and that ins, 162, Orimi- 
nal P. O., there is no ‘specific provision to 
the contrary” within the meaning of 6. 1 
(2), Oriminal P. O. At the end of their 
judgment the learned Judges say : 

“If therefore the Legislature had intended to 
modify or alter the provisions of s. 27, Evi. Act, 
by anything provided ins. 162, Oriminal P. O., the 
Legislature would have made a specific provision 
to that effect. There is no such specific provision 
to that effect, and therefore the conclusion is that 
the Legislature- did not intend to modify s. 27, Evi. 
Act, by anything provided in s. 162, Criminal P. 0.” 

In Chinna Thimmappa v. Talukunta 
Thimmappa (3) (which was a Full Bench 
Teference as to whether the werds “any 
such statement” in para. 1 of cl. (1) of 
s. 162, Criminal P,O, cover only written 
statements or oral statements as well) 
Ramesam, J. deals at p. 973* with the effect 
of s. 162, Oriminal P..C., on s. 27, Evi, Act, 
and says: 

“It seems to me that s. 162 relates generally to the 
admissibility of statements and it it saye that 
statements described in that section are inadmissible, 
Section 27 relates toa more particular matter. It 
creates an exception to the general inadmissibility 
of statements made toa Police Officer, namely where 
the statement consists of information received from 
the accused in custody in consequence of which a 
certain fact ‘is discovered, On the principle that a 
general rule is affected by a special rule and not the 
special by the general rule, I am of opinion that 
5. 27 is not affected’by s. 162, Oriminal P. O., but 
A ti (Criminal FP, O.) is affected by s. 27, Evi. 

ct.” 

In Syamo Maha Patro v. Emperor (4), 
the question before the Court was whether 
the expression “statement made by any 
person” in s. 162, Criminal P. C., includes 
a statement made by a person accused of 
the offence under investigation andit was 
held: that it did- a view which has now 
been confirmed by the Judicial Committee. 
At p. 912f Reilly, J. while considering s. 27, 
Evi. Act, observes : 

‘sse tho argument from s 27 is easily answered 
by the application -of the principle that general 
provisions do not derogate from special provisions.” 

3) 51 M $67; 112 Ind, Cas. 682; A IR 1928 Mad. 
1028; 29 Or. LJ 1098; 55 M LJ 351; 28 L W 314 


B). 
Oa) 55 M 903; 137 Ind. Cas, 9;-AIR 1932 Mad. 
391; (1932) Cr. Oas, 355; 33 Cr. L J 418; (1932) M 
W N 305; Ind. Rul. (1932) Mad. 338; 35 L W 705; 62 
M L J 742 (F B), 


“*Page of 51 M.—|&d.] 
. TPage of 55 M.—{[Ed.] 
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The next three authorities which we shall 
refer to are subsequent to the Privy Council 
They are: Emperor v. Mayadhar 
Pothal (5), In re Kapa Morranna (6) and 
In re Subbiah Tevar (T). In all these cases 
reference is made to the decision of their 
Lordships of the Privy Council and in each 
of them it was held that s. 162, Oriminal 
P.G., is no bar to the admissibility of a 
statement made by an accused person to a 
Police Officer in the course of investigation 
when it is made in the special circume 
stances provided f-rin s. 27, Evi. Act. In 
Emperor. v. Mayadhar Pothal (5) the 
learned Judges cited with appproval Chinne 
Thimmappa v. Talukunta Thimmappa (3) 
and Syamo Maha Patro v. Emperor (4) 
which I have already mentioned ; and at 
p. 454* Rowland, J. observes : 

“Undoubtedly it has long been an unquestioned 
practice in all the High Courts that statements 
made to a Police Officer in the circumstances pro- 
vided for in s.27, Evi. Act, have been treated as 
admissible in evidence, notwithstanding that they 
may have been made to an investigating officer 
during the progress of an investigation.” 

In Inre Kapa Morranna (6) at p. 841 
the learned Judges say: 

“Tt has been the opinion of several learned Judges 
of this Court that the provisions of s, 27 have not 
been repealed by s. 162, Criminal P, O., see the case 
in Ohinna Thimmappa v. Talukunta Themmappa 
(3) and the case in Syamo Maha Patro v. Emperor 
(4). The ground on which the opinion has been 
based is that s. 27 embodies the special rule while 
s. 162, Criminal P.O., is the general rule and the 
latter, according to the principle referred to by the 
Judicial Committee, does not derograte from the 
former. We do not think that the aforesaid judg- 
ment in Privy Oouncil Appeal No, 81 of 1938 Pakala 
Narayana Swami v. Emperor (l) prevents us 
fom following the decisions and precedents of this 

ourt.” 

The last case which I shall mention is 
In re Subbiah Tevar (7), At p. 951 we find 
the following observation : 

“This section (7.6. s. 162, Criminal P. O.) is 
clearly wide enough to include statements made to 
a Police Officer which would be admissible under 
s. 27 as constituting information in consequence of 
which some fact has been discovered, But it has 
been beld by this High Court and by other High 
Courts in a long series of decisions that s. 162 
does not shut out statements which are admissible 
under s, 27, Evi. Act. That must now be regarded 

0 


(5) 18 Pat. 450; 181 Ind. Cas. 1001; A IR 1939 

Pak aS 40 Or. LJ 625; 20 PL T 420; 5 B R7068; Il 
53. 

(6) A IR 1939 Mad. 810 (841,; 188 Ind. Oas 3U; 
(1939) 2 ML J 635; (1939) MWN 877; 50dnW 423; 
13 RM 16. 

(7) I LR (1939) Mad. 947, (951): 184 Tnd. Oas. 
593; AIR 1939 Mad. 856; 41 Gr. L J 41; (1939) 2 
7 Ti 50L W 318; (1939) M W N 1000; 12 R 
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as settled law. Learned Oounsel contends however 
that this settled law has been abrogated by a 
recent decision of the Judicial Oommittee of the 
Privy Council.in Pakala Narayana Swami v. Emperor 
(1). We have examined that decision very carefully 
and we do not think that it disturbs the course of 
-decisions of this and other Courts.” 

‘Further on the learned Judges say : 

“We may observe that it has been recently held 


specifically by learned Judges of this Court that | 


though s. 162, Criminal P. O, applies to statements 
made by accused persons, nevertheless s, 27, Evi, Act 
is a ‘special law’ which is not derogated from by the 
general rule enacted ins. 162," 

They then refer to Chinna Thimmappa 
v. Talukunta Thimmappa (3) and Syamo 
Maha Patro v, Emperor (4). It will be 
observed thatin ‘none of the cases which I 
have referred to above—except to some 
extent in the Allahabad case—has there been 
any mention or discussion of the points 
which have been exercising our minds and 
which constrain me to take a different view 
as regards the effect of s. 162, Criminal 
P.O; ons. 27, Evi. Act. The decision in 
the three cases which are subsequent to the 
pronouncement of their Lordships of the 
Privy Council proceeds mainly on the prine 
ciple generalia specialibus non derogant and: 
also on the principle of stare decisis, . In 
Maxwell's Interpretation of Statutes, Edn. 7, 
p. 157 the learned Author, after referring 
to a number of. cases, says : 

“In all these cases, the general Act seemed intend- 
ed to apply to general cases only and there was 
nothing to rebut that presumption. But if there be 
in the Act or in its history something showing that 
the attention of the Legislature had been turned 
to.the earlier special Act and that it intended to 
include the special cases within the general Act, or 
something in the nature of either Act to render it 
unlikely that any exception was intended in favour 
of the -specia) Act, the maxim under consideration 
ceases to be applicable,” 

It seems to me that if (as I have attempt- 
ed to do) we carefully examine the language 
of s. 162, Criminal P. O., if we consider the 
express reference to s. 145 and s. 32 (1), 


Evi. Act; and the analogy of s. 157 of- 


that Act, to whose provisions there is no 


reference in s. 162, Oriminal P. C., and if 


we attach due significance to the omission 
of the Legislature to re-introduce in the 
present Act the saving proviso in respect to 
s. 27, Evi. Act, the logically inescapable 
conclusion is that s. 162, Oriminal P.O., 
contains provisions plainly and directly, 
and thevefore specifically, affecting s. 27, 
Evi. Act, quoad statements made under that 
section by an accused person to a Police 
Officer in the-course of an investigation. In 
other words, there is a “specific provision 
to the contrary” within the meaning of s.1 
(2), Oriminal P.O, In Ohitaley’s Criminal 
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. Act. 
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commentators say :. 


“It is therefore submitted that if this section be 


construed as applying to accused persons, it will 


clearly have the effect of superseding s. 27, Evi. 


Act : p 
I agree with their conclusion, though. I 
do not find the grovnds on which it is based 


altogether convincing. It is not for “the . 


Court to speculate as to whether or not it 
was the intention of the Legislature in 1923 
that s. 162, Oriminal P. ©., should apply 


to statements made by witnesses only. Upon . 


the language of that section, to which its - 
ordinary meaning must be given, the Judi» . 
cial Committee has held that it must include : 


statements made by any person at all, 


whether a witness or an accused; and I.. 
must assume that- that was the intention . 
For the reasons which... 
I have given therefore I find myself logically - 
. forced to the view that no portion of the ` 


of the Leglslature. 


statement referred to us, having been 


made to Polico Officer in the course of: 
an investigation, is admissible in evidence : 


under s. 27, Evi. Act. Iexpress no opinion. 
as to what portion of the statement would 


be admissible under s. 27, Evi. Act, if the . 


whole statement were not excluded under 


a. 162, Criminal P. O. 


Allsop, J.—I. agree with my brother.. 


- Collister that the whole statement referred. 


to tbis Bench is excluded from evidence 
162, Oriminal 
P. O. After the decision of their Lordships. 
of tne Privy Council in Pakala Narayana 
Swami v. Emperor (1) the only question 


~ 


pm nt 


which is open is whether s. 162 contains - 


specific provisions within the meaning ‘of 
s. 1 (2), Oriminal P. O. affecting the 


~ 
1 


special law dealing with the subject of the | 


admissibility of evidence namely the Evi, 


that s. 162, if it means anything at all, 


It seems to me to be quite clear , 


must mean that statements which would be . 


admissible as evidence under the Evi. 
Act must be excluded if made to a Police 
Officer in the course of an investigation, 
The exceptions mentioned show that the 
Legislature. had the provisions of the Evi. 
Act in mind. Onceit has been ‘held that 
the provisicns of s. 162 apply to statements 
made by persons wko are afterwards accused 
of an offence, there is no logical reason that 
I can see for distinguishing the provisions 
of s. 27, Evi. Act, from the provisions of 
any ‘other section of ‘the Act All the 
sections are part of the same special law. 
By the Oriminal P. O., of. 1882, state- 


ments made to a Police Officer in the course . 
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of an investigation were excluded, but an 
exception was expressly made of statements 
relevant under s. 27, Evi, Act., There 
was a provision in that Act identical with 
that now contained in s, 1 (2}. The Legis» 
lature clearly thought that statements 
admissible under s, 27, Evi. Act, would 
be excluded if an express exception was 
not made in their favour. By the Criminal 
P. O., of 1898, no statements made to a 
Police Officer were excluded. . It was only 


the writing, if they were reduced to writing, | 


which could not be used, It was there- 
fore unnecessary to make any exception in 
favour of statements admissible under s. 27, 
Evi. Act, When statements were again 
excluded in 1923, no exception was made 
in favour of those admissible under s. 27. 
The proposition. to be derived from the 
maxim generalia specialibus non derogant 
is in my judgment the same as that set 
forth in es 1 (2), Criminal P.O. 

If it had not been for the provisions 
of s. 162, Criminal P. ©., I should have 
considered thatthe whole statement referred 
to us was admissible, The condition 
precedent for the admissibility of a states 
ment or information given by a person 
accused is thatit should lead to the dis- 
covery of a fact. Once that condition is 
satisfied, so much of the statement or in- 
formation is admissible as relates to the 


fact, A fact by definition includes a thing, - 


ora state of thingsor a relation of things 
capable of being perceived by the senses. 
One ofthe facts discovered in consequence 
of the information contained in the state- 
ment referred to us was the relation be- 
tween the knife and the house and the 
heap of pyal, but another was the thing 
itself, that is, the knife. All information 
given about the knife would therefore be 
admissible and one piece of information 
about it was that it had been used by 
Tirmal, Baldeo and Lakhan to murder 
Maharaj Singh. 

In view however of the provisions of 
s. 162, Criminal P. O., I agree that no part 
of the statement is admissible, 

Braund, J.—The question referred to 
this Full Bench was, at the time of its 
reference, intended to cover only the point 
of how much of the information given by 
the appellant, Tirmal, to the Police which 
led to the discovery of the knife in his 
kothrt could be proved. In view however 
of the observations of the Judicial Committee 
of the Privy Council in Pakala Narayana 
Swami v. Emperor (1) upon the possible 


effect of s. 162 (1), Oriminal P, Os on. 
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s. 27,- Evi. Act, the question has emerged 
whether, in the circumstances in which it 
was given, any part al allof that state- 
ment can now be proved. Their Lordships 
of the Judicial Committee expressly left 
this point open. But it is impossible to 
ignore the doubt which, in view of their 
Lordships’ observations must inevitably 
exist as to whether, in a case in which 
information given by. an accused person to a 
Police Officer in the course of an investigas 
tion leads to the discovery of a ‘fact,’ any 
part of that information is any longer 
open to proof under s, 27, Evi. Act. The 
actual terms of the question set out in the 
reference itself are fortunately large enough 
to cover this. 

It will be convenient first to see, from 
the history of the present s. 162 (1), 
Criminal P. O., how the question has arisen. 
The provisions which are now to be found 
in s. 27, Evi. Act, originally formed, with 
very slight differences, part of the Oriminal 
P. O, itself (8, 150, Criminal P. O , 1861). 
Upon the passing of the Evi. Act in 1872, 
however, they took their place, and have 
since remained, in that Act in the form 
of the present s. 27 and were removed 
from the Oriminal P. ©. Section 162, 
Oriminal P. O., of 1882 was much shorter 
than the present section. 
that : 


“No statement, other than a dying declaration, 
made by any person toa Police Officer in the coursa 
of an investigation under this chapter shall, if 
reduced to writing, be signed by the person making 
it, or be used as évidence against the accused. 


It had reference therefore both to states 
ments made to Police Officers which were 
reduced to writing and to statements made 
to Polica Officers which were not reduced to 
writing. The language of the prohibition 
of the section is worth noticing in view of 
the much wider words used in the present 
section. It was that such statements should 
not “be used as evidence against the 
accused.” ‘The most significant part of the 
section however for the present purpose 
is the express saving of s. 27, Evi. Act, 
1872, which immediately followed. When 
the Oriminal P, C., of 1888 was enacted 
s, 162 was altered, It ran, so far as ie matee 
dae made by any person to a Police 
Officer in the course of an investigation undgr this 
chapter shall, if taken down in writing, be signed 
by the person making it, nor shall such writing be 


vidence ... 
a “ig apparent that this effected an altera- 


tion of .the law, because only statements 
in writing were thenceforth to be shut out 
from use.assevidence, Apparently, an oral 


a 


It provided - 


o 


568 


statement to a Police Officer might be used 
as evidence. For this reason, no doubt, it 
was no longer considered necessary express- 
ly: to save 8. 27, Evi. Act, because, so 
far as s. 162, Criminal P. O, then went, 
there was nothing in it to prevent oral in- 
formation given to a Police Officer being 
used as evidence, 


The next step was the re-introduction by 
the Amending Act of 1923 into the Oriminal 
P. C., of 1898 of the prohibition against 
the use of any statement made to a Police 
Officer during an investigation whether it 
had been reduced to writing or not, In 
other words, there was a reversion in this 
respect to the position under the Act of 
1&82, But the sigtificant thing was that 
the express ‘saving’ of s. 27, Evi. Act, 
was not at the same time re-introduced 
by the Amending Act of 1923. The next 
point to be observed about both the Act 
of 1882 and the present Act is that the 
section [s. 1 (2)] relating to the ‘extent’ 
of the Acts is the same in both. It pro- 
vides: 

Mt staveceesee = - osesse cess cee 3 DUE in the absence of 
any specific provision to the contrary nothing 
herein contained shall affect any special or local 
law now in force......... i l , 


‘It appears to me therefore to follow that, 
when the Act of 1882 cut out both written 
and ora] statements made by any person 
to'a Police Officer from that class of things 
that might be “used as evidence against 
the accused," it was considered then 
either that s. 27, Evi, Act, was not’ a 
“special law” or, if it was, that the pro- 
visions of s. 162, as it then stood, did 
constitute a “specific provision to the cone 
trary” within the meaning of s. 1 (2). For 
otherwise, there could have been no object 
In expressly savings. 27, Evi. Act, again 
by a proviso to s. 162, itself. It would 
not have stood in any need cf salvation, 
having already been saved by s.l] (2), I 
think therefore that in dealing with tke 
question now before this Bench I am entitled 
to bear in mind both that s. 162 of the 
Act of 1882 was regarded as a “specific 
provision to the contrary” within the mean- 
ing of s, 1 (2) of that Act and also that, 
when the position as it had been under 
the 1882 Act was restored by the Amending 
Act ef 1923, the saving of s. 27, Evi. Act, 
was not re-introduced with it. I do not 
overlook that what we are dealing with is 
the construction of s. 1 (2) of the Act of 
1698 .as it now stands and not with the 
Act of -1882. But, if an- ambiguity exists 
in the Act of 1898, I feel entitled to look 
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for assistance tothe earlier Act and to ask 
myself whether,if the Legislature. on the 
face of the 18°2 Act treated the then prce 
Visions of s. 162 as “a specific provision to 
thé contrary,’ it has not also intended to 
doso by the still more definite provisions 
of the present amended s, 162 of the present 
Criminal P, O. as 

The question before us.has been sup- 
plied by the Judicial Committee of the 
Privy Council itself. It is whether s. 27, 
Evi, Act, has been saved from the opera- 
tion of s. 162, Criminal P. O., bys. 1 (2) 
of the latter Act. If s. 1*2 of the present 
Criminal P. ©. is a “specific provision” 
that s.- 27 is to be “affected” by it, then, 
obviously, s. 27, Evi. Act, can no longer 
operate -to the extent, at any rate, by 
which it is “affected” by s. 162. If it is 
not such a “specific provision,” then s. 27, 
Evi. Act, remains “unaffected” by it. 
There is I think, no doubt that s. 27, 
Evi. Act is a “special law.” 

I have, I confess, entertained some doubt 
as to what exactly the words ‘“‘specific pro» 
Vision” mean. I think, first, that they 
must denote something different from the 
words “express provision” Fora provision 
of a statute to be an “express” provision . 
affecting another statute or part of it, it 
would have, I think, to refer in so many 
words to the other statute or to the relevant 
portion of it and also to the effect intended 
to be produced on it, Failing tbis, it 
could hardly be said to be ‘express,’ If 
that was what had been required in this 
case, I should have been unable to find 
anything in 8. 162, Oriminal P. O., amount- 
ing to an ‘express provision’ affecting any 
part of the Evi, Act. But the word 
“specific” denotes, to my mind, someth- 
ing less exacting than the word “ex- 
press.” It means, I think, a provision 
which “specifies” that some “special 
law" is to be “affected” by that particular 
provision. A dictionary meaning of the 
verb ‘to specify’ as given in Murray’s New 
English Dictionary, is “to mention, speak 
of or name (something) definitely or expli- 
citly; to set down or state categorically or 
Particularly . . » "anda meaning of 
the adjective ‘specific? in the same dic- 
tionary is “precise... . definite, explicit. 
. + « , exactly named or indicated, 
or capable of being so, precise, parti- 
cular.” What I think the words ‘specific 
provision’ really mean therefore is that the 
particular provision of the Criminal P. 
©. must, in order to “affect” the “special . , 
. .« law,” clearly indicate, in itself and- 


« 
= 
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not merely by implication to be drawn 
from the statute generally, that the “special 
law” in question is to be affected without 
necessarily referring to that “special law” 
or the effect on it intended’ to be produced 
in express terms. Lord Hatherley in Thomas 
Challoner v. Henry W. F, Bolikow (8) at 
p. 938 has defined the word “specific” in 
common parlance of language as. meaning 
“distinct from general.” In Khaw Sim 
Tek‘v: Chuab Hoot Quoh Nooh (9) at p. 126 
the Privy Council referring to. the words 
“specific purpose” in a statute used this 
language : : 

“A specific purpose, within the meaning of s. 10, 
must, in their Lordships’ opinion, be a purpose 
that is either actually and specifically defined in 
the-terms of the will or the settlement itself or a 


purpose which, from the specified terms, can be 
certainly affirmed. . .”? 


In Henderson v. Bank of Australasia (10) 
at p. 057 in dealing with a deed of settle- 
- ment ofa company which required notice 
of a general meeting of the share-holders to 
“specify” the objects for bolding the meete 
ing. Mr. Justice Ohitty referred to “specific 
notice” as requiring a notice “which specifies 
the business to be done, or the objects of 
the meeting” and which is 
“a fair notice, intelligible to the minds of ordinary 


men, the class of men who are share-holders in the 
Oompany and to whom it is addressed." 


It would, no doubt, be possible to multip- 
ly illustrations of analogous uses of the 
words “specify” and “specific.” But this 
is I ‘think sufficient to show that, while 
. requiring something less than what is 
“express, they nevertheless require some- 
thing which is plain, certain and intelligi- 
ble and not merely a matter of inference or 
implication to be drawn from the statute 
generally. That, to my mind, is what is 
meant by the word “specific” in s. 1 (2), 
Criminal P. ©. And it remains to see 
whether, using it in this sense, there is any 
‘epecific provision’ in s. 162, Oriminal P. 
O., which ‘affects’ s. 27, Evi. Act. 

Nothing, I think, could be more plain, 
certain and intelligible and, indeed, more 
“specific” than a provision that a particular 
statement or class of statements, is not 
to be used ‘for any purpose.” It is -as 
plain, certain and intelligible a prohibi- 
tion as any prohibition could be. It is 
true that an exception is provided by the 
gecticn itself. But that, if anything, makes 

(8) (1878) 3 A O 933, (9839, ` 

(9) (1922) 1 A O 120, (126); 102 Ind. Oas. 832; AIR 


1922 PO 212; 49I A 37; 91L J PO3 126 L T 
203; 25 Bom. L R 121; 30 MLT 160; 260 W N1495 


(P O).. 
a (1890) 45 Oh, D 330, (337); 59 L J Ob, 794; 2 Meg. 
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the prohibition more certain still. Though 
I have been most reluctant to take a view 
which conflicts with a decision of other 
Judges of this Court and also with the 
views of some Judges of other Courts in 
India, I cannot bring myself to think that 
s. 162, Criminal P. O., is anything less than 
a ‘specific provision” which “affects” s. 27, 
Evi. Act. It is, as I have endeavoured to 
show, a “specific provision” and it does in 
fact “affect” s. 27, Evi. Act. There is, I 
think, no more to be said about it, except 
that the history of the section which has 
been set out earlier in this judgment, if it 
is permissible to use it for the purpose, 
serves to confirm this view. And, if any 
further confirmation were needed, it is, 
I think, to be found in the express saving 
of es. 145 and 32 (1), Evi. Act, which 
(unlike s. 27) s, 162, Criminal P. O. has 
thought fit expressly to preserve. Had 
these sections remained unaffected by 6. 162, 
I have difficulty in seeing why it should 
have been necessary still further to proe 
tect them, 


This view of the matter is in direct cone 
flict with a two Judge decision of this 
Courtin Faujdar v. Emperor (2) with two 
recent cases of the Madras. High Oourt in 
In re Kapa Morranna (6) and In re Subbiah 
Tevar (7) and with a recent decision of the 
Patna High Court in Emperorv. Mayadhar 
Pothal (5). If the view I have expressed is 
the right one, I regret that I am compelled 
respectfully to disagree with In re Kava 
Marranna (6), In re Subbiah Tevar (7) and 
Emperor v. Mayadhar Pothal (5) and to 
think that the case in this Court, so far as 
it deals with this point, ought no longer 
to be taken to represent the law in these 
provinces, It is right to say that I do not 
think that the point was ever exhaustively 
considered in any of these cases. 


I bave only to add that I regret the 
more being compelled tə take this view of 
the matter as it deprives this Bench of the 
opportunity of considering the interesting 
question of what was the “fact discovered”, 
and to what extent the information in quese 
tion related distinctly to it. Upon the view 
we have taken, this question does nct arise 
and I particularly desire not to be taken 
to express or imply any opinion uporit. I 
think that this reference ought to be 
answered by saying that no part of the 
information given by the appellant, Tirmal, 
to the Sub-Inspector of Police, Rafiq Ahmad, 
is, admissible in evidence under 8. 27, Evi. 
Act. e 
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By the. Court.—Our answer to the 
reference is that no portion of the state- 
ment of Tirmal in question before us is 
admissible in evidence under s. 27, Evi, 
Act. 

D, Reference answered, 


_ ee aeng 


LAHORE HIGH COURT 
Second Appeal No. 717 of 1939 
January 12, 1940 
BHIDE, J. 
WASU RAM AND ANOTHER—DEFENDANTS— 
Å PFELLANTS 
VETSUS | 
MOHAMMAD RAMZAN AND OTHRRS— 
PLAINTIFFS AND OTHERS— DHREENDANTS— 
RgePoNDENTS z 
Transfer of Property Act (IV of 18821, as. 63 and 
63-A—Mortgage with possession—Absence of condition 
in deed for giving credit to mortgagor for rents and 
profits—Improvements made by mortgagee yielding 


rents and profits—Mortgagee's right for costs of im-: 
provement with .interest—Mortgagor’s right for credit ` 


being given for rents received by mortgagee. 

Although no condition isinserted in a deed of 
mortgage with possession about giving credit tothe 
mortgagor for rents and profits received by the 
mortgagee, such a condition is always implied owing 
tothe relationship of mortgagor and mortgagee 
between the parties. The property is mortgaged only 
asa security for the mortgage debt and . whatever 
rents and profits are received, must obviously be 
applied towards the mortgage debt. If the mortgagee 
has incurred the costs of the improvements which 
have yielded the rents and profits, he is of course 
entitled to claim the costs with interest. The mort- 
gagor however, should be given credit for the rents 
received by the mortgagee. 

S. A. from the preliminary decree of the 
District Judge, Multan, dated March 17, 


1939, 


Nr, Achhru Ram, for the Appellants, 
Mr. Shabir Ahmad, for the Respondents. 


Judgment—tThis is a second appeal 
arising Out of a suit for redemption of cer- 
tain urban immovable property which was 
mortgaged with possession by one Kaura in 
favour of one Remal Das on March 1, 1889, 
for a sum of Rs. 130. This sum was payable 
“with interèst at the rate of Re. 1-4-0 per 
cent. per mensem aiter deducting four annas 
per mensem as rent for the mortgaged pro- 
perty. The mortgaged property apparently 
consiated of an open site with four walls sur- 
rounding it. By ibe terms of the mortgage 
deed, the mortgagee was authorized to con- 
struct a building on the land and in the 
event of such construction he was also 
entitled to claim interest at Re. 1-4-0 per 
cent. per Mensem on the amount spent by 
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him. Defendants Nos. 1 and 2-in the case 
were descendants of Remal Das, the origi- 
nal mortgagee. They had mortgaged their 
mortgagee rights to defendants Nos. 3 to 5 
by .a mortgage deed dated September 5, 
1927. These latter defendants had only paid 
Rs. 200 as part: of the consideration and had 
executed a mortgage deed forthe balanee - 


- in favour of defendants Nos. 1 and 2. 


Various issues were framed on the pleas 
raised by the defendants. The trial Court 
passed a preliminary decree for redemption 
under O. XXXIV, r. 7, Civil P. O., declaring 
that the amount due on the mortgage on 
the date of the suit was Rs. 1,889-3-0 and 
directing the plaintiffs to pay that amount 
with future interest by a certain date. On ` 
appeal the learned District Judge has held . 
that the amount due to the mortgagee . 
worked out as follows: 
» Rupees 130 principal. 
Rupeee 749 interest at the rate of Re. 1 per 
cent, per mensem, 

3. Rupees 13&-3-9 cost of improvements effected 

by the mortgagee, 

4, Rupees 806 interest on the cost of improve- 

ments, 

The learned District Judge reduced the 
rate of interest from Re. 1-4-0 to Re.1 per 
cent. per mensem on account of the provi» 
sions of the Punjab Relief of Indebtedness 
Act. The learned Judge farther found that 
the mortgagee had realized Rs, 1,728 by 
way of rent of the building constructed by 
him, He therefore held that the interest 
and the rent may be taken to counter 
balance each other. Leaving aside the inter- 
est and the rent he passed a decree for 
redemption on payment of Rs. 2683-9. 
From this decision the present appeal has 
been preferred. The learned Counsel for the 
appellants has not challenged the reduction 
in the rate of interest under the Punjab 
Relief of Indebtedness Act. He.has how- 
ever contended that the mortgagee was. 
entitled to claim interest on the cost of 
improvements according to the terms of the 
mortgage deed and there was no provision 
in the mortgage deed for any reduction on- 
account of rent realized by the mortgagee. 
He further contended that in any case the 
rent realized by the mortgagee could only 
be set off as against the interest due on 


wore 


.the cost of improvements on the principle 


embodied in ss. 63 and 63-A, T. P. Act. 
There was no justification for not allowing 
the interest on the principal morigage 
amount. In the alternative he said that his- 
client would even be prepared to forgo the 
amount due on the cost of improvements 


_ and the interest thereon, because the amount 


par 


> 
> 
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due to him would still be more than the 
amount decreed by the learned District 
Judge, if the rent is left out of considera» 
tion. E . 

After carefully considering the principles 
embodied in ss. 63 and}63-A, T. P. Act, 
and the facts of the case, I do not see any 
gocd reason why the plaintiff should not 


- be given credit forthe rents received by 


the mortgagee. According to the principle 
of s. 76, cls, (g; and (h), T. P. Act, ib. was 
incumbent on the mortgagee to keep clear 
accounts of all sums spent and received by 
him as a mortgagee and to credit the receipts 
towards the discharge of the mortgage debt. 
The mortgagee did not care to keep or pro» 
duce any accounts and in the circumstances 
Ido not see any good reason to interfere 
with the estimate of the rent received by 
the mortgagee made by the learned District 
Judge on the basis of such evidence as was 
available. Itis true that the mortgage deed 
allowed the mortgagee to construct a build- 
ing and charge the mortgagor with the 
cost thereof with interest. But although no 
condition was inserted in the deed about 
crediting rents and profits to the mortgagor, 
this condition is always implied owing to 
the relationship of mortgagor and mortgagee 
between the parties. The property is mort- 
gaged only as a security for the mortgage 
debt and whatever rents and profits are 
received, must obviously be applied towards 
the mortgage debt. If the mortgagee has 
incurred the costs of the improvements 
which have yielded the rents and profits, 
he is of course entitled to claim the cost 
with interest. But he bas been allowed 
these items and he has therefore no griev- 
ance in the matter. 

It was urged by the learned Counsel for 
the appellant mortgagee that his client was 
prepared to give up the costs of improve- 
ment and the interest thereon. But I do 
not see why he should be allowed to do so. 
As stated above, the mortgaged property 
was in his possession only by way of secu- 
rity and not as an investment and there 


~seems to be no justifisation for allowing the 


a 


mortgagee to retain anything more out of 
the profits made by him, over and above 
his outlay on the improvements and inter- 
est thereon. I therefore see no good reason 
to interfere with the decree of the learned 
District Judge and dismiss the appeal with 
costs. 


S Appeal dismissed. - 
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MADRAS HIGH COURT 
Seccnd Appeal No. 666 of 1930 
March 25, 1938 
Mapuavan NAIR, J. 
MACHINGAL POCTE VEETTU alias 
THAKKE VEETTIL SEETHA 
NEITHYAR AMMA AND oTHeRs— 
APPELLANTS 

~ Versus 
MACHINGAL POTTE VEETTU altas 
PATINHARA VEETTIL KARNAVAN 
KELU MENON AND 0THERg— 
RESPONDENTS 

Malabar Law— Adoption—Adoption by taking into 
Jamily—Resemblance with kritrima form — Adopted 
person, if loses right of inheritance in natural family 
—Maintenance—Father acquiring property after 
giving child in adoption and granting them to wife 
as puthravakasam property — Right of child and 4ts 
children to matntenance out of such property — 
Adverse possession—Peraon given in adoption—Hio 
dealing with properites of natural family for over 
12 years claiming right in them—Right of prescription, 
if acquired. 

When the text writers say that the form of adop- 
tion under Malabar Law viz., adoption by taking into 
the family, resembles the kritrima form under the 
Hindu Law what they purport to emphasise mainly 
is, that the adoption is based purely on secular motives 
and that it has no religious significance, and nothing 
more, Thereforeit does not follow merely because 
the adoption is compared to kritrima form, thatthe 
adopted persons do not lose their rights of inheritance 
in their natural family. The applicable in sucha 
case being essentially a customary law, the question 
can be decided only by having recourse to evidence 
as tocustom in the absence of texts or express deci- 
sions of the Court. [p. 576, col. 1.) 

[Case-law discussed. 

Where a person after givinghis child in adoption 
acquires certain properties with the intention that hia 
wifeand children should be benefited by them and 
grante them to his wife as puthravakasam properties 
the affiliation of the child to another family does not 
take away the child's or its children’s right to claim 


‘maintenance from the puthravakasam properties, 


[p. 577, col. 1.] | 

If itis proved that the adopted person after hia 
adoption, has for over 12 years dealt with the pro- 
perties in his natural family claiming the right in 
them, then a right by prescription can be declared 
in favour of the adopted person. Whether such a 
right has been established is a question of fact, which 
should be judged on the evidence in the case, fp. 576, 
col. 1.] 

S. A, against the decree of the Bub- 
Judge, South Malabar at Oalicut, in A. S. 


No. 139 of 1928. 


Mr. D, A. Krishna Variar, for the Appel- 
jants. 


ff Messrs, K. Kutttkrishna Menon wad 
T. S. Anantharama Iyer, for the Respon- 
dents. | 

Judgment.—Plaintiffs Nos. 1 to 4 and 
defendants Nos. 28 to 43 are the appel- 
lants. The second appeal arises out of a 
suit instituted by the plaintiffs to recovor 
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arrears of maintenance. Seetha and Pattu 
were two members of a Tarward called the 
Machingal Pottai Veettu Tarward, Defen- 
dant No. 2is the son of Pattu. In 1866-67 
Valia Parvathi and Kunju Menon (a female 
and a male), two children of Seetha, were 
adopted by-Pangi Menon Kandi Achan who 
was the sole remaining member in his 
Tarwad known as Tekkai Veettu Tarwad. 
The plaintiffs in the present suit are the 
descendants of. Valia Parvathi through her 
daughter Seetha (see the geneological tree 
given in para. 9 of the Mansif’s judgment). 
The: suit properties cover 20 items. Of 
these Items Nos, 1to12 are puthrevakasam 
properties granted to. Seetha, the mother of 
Valia Parvathi, by her husband Chatu 
Achan who ultimately became the Palghat 
Raja, Items Nos, 14 to 20 belong to the 
Pottai Veettu Tarwad. Admittedly, the 
plaintiffs are members of the Tekkai Veettu 
Tarward. They however claim mainten- 
ance from the defendants, who are members 
of the Pottai Veettu Tarward on the ground 


that Valia Parvathi, their ancestor, though. 


given in adoption to the Tekkai Veettu 
Tarwad, continued to retain her original 
status as'a member of the Pottai Veettu 
Tarwad, They contended that in spite of 
the adoption the adoptees still remained 
members of their original family. They 
also contended that the adoptees and their 
descendants acquired, apart from status, 
right to the properties of Pottal Veettu 
Tarwad on pleas such as estoppel and 
prescription. This latter contention was 
raised in Issues Nos. 11 and: 13 which are 


as follows: ~- - 
“11, Have the adoptees or their descendants:acquir- 


ed apart-from status any right tothe properties of- 


Pottai Veettu ? 
13. Can a right tomaintenance be acquired by 
prescription and have the adoptees and their 


descendants acquired such a right to the properties: 


of Pottai Veettu ?’” : 


They also raised various other contentions 
which need not be considered for the pur- 
poses of this second appeal. On the first 
contention which was the subject-matter of 
Issue No. 9, “What was the result of the 
adoption on the status of the adoptees with 
regard to the membership in Pottai Veettu ?"” 
the District Munsif found that the adoptees 
lost their status as members in Pottai Veettu 
Targad as a result of their adoption. On 
Issue No. 11 the learned District Munsif 
recorded the following finding: | 

“I therefore held that the defendants are now 
éstopped from denying that plaintifis have all the 
rights which the members of Pottai Veettu have 
over the properties thereof. As Valia Parvathi had 
for-over the statutory period dealt with the proper- 
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ties of Pottai Veettu as amember would have done,. 
she and her descendants through her have acquired by 
prescription all the right which they would have:- 
had if they had (not?) been adopted. -Both ‘by 
prescription and by estoppel the rights of: plaintiffs - 
have been perfected.” May ies ig aes UE 

In view of the findings on Issues Nos. 11 © 
and 12 no separate finding was recorded. 
on Issue No; 13. As a result* of the 
findings on -Issues Nos. 11, 12 and 13a 
decree for maintenance was - passed - in. 
favour of the plaintiffs. The finding. on 
Issue No. 11 was based on a consideration 
of the evidence which related, amongst other 
things, mainly to the dealings cf the pro- 
perties of the Pottai Veettu Tarwad by Valia- 
Parvathi after the adoption. Ia appeal the 
learned Subordinate Judge agreed with the 
District Munsif in his view that Valia’ 
Parvathi and Kunju Menon, the adoptees,- 
lost their status as members of the Pottai 
Veettu Tarwad as a result of their.adoption 
by the Tekkai Veettu Tarwad. On the: 
second point, that is the point covered 
mainly by Issues Nos, 11 and 13, he. 
differed from the District Munsif and in the: 
result the Munsif’s decision was set aside 
and the plaintiff's suit was dismissed. But, 
it must be mentioned that with regard to 
Items Nos, 1 to 12 the learned ~Subordi- 
nate Judge held that the plaintifs have: a 
joint right with soms of the defendants’ but 
that that right cannot be enforced in this: 
suit. ii 

In second appeal, Mr. Variar's first 
argument on behalf of the appellants is 
that in spite of the adoption of Valia 
Parvathi and Kunju Menon by the Tekkal 
Veettu’ Tarwad, they -still retained their 
status as members in-their natural family. 
On this point the main argument is-that: 
adoption underthe Malabar Law amongst 
the Nairs, to which community the parties 
belong, is in the kritrima form, and as 
according to this form of adoption the 
adoptee does not lose his rights of inherite. 
ance in his natural farmily, Valia Parvathi 
and her descendants are still members'of 
the Pottai Veettu Tarwad. According to 
Moore’s Malabar Law, there are said to: 
be three kinds of adoption in use in’ 
Malabar: (1) adoption by ten hands. Thia 
form of adoption is very rarely used except. 
in Brahmin families. It is probably almost 
identical withthe Hindu form of adoption; 
(2; adoption by Ohammata, that is, by 
burning a pan of sacred ‘grass: and (3) 
adoption by taking into the family. The 
last is the form commonly adopted. by 
Brahmin widows and Sudras for the purpose 
of perpetuating the family when itis in 
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danger of becoming extinguished. The 
learned author says: 

“Whatever religious motive may be attached to 
the first two modes of adoption, the third mode 
appears to be based on entirely secular motives 
and to be closely akin to the kritrima form of 
adoption which is still in force in the Mithila 
country.” 


‘To the same effect is the law stated 
iw his ‘Manual of Malabar Law by Mr, 
Ramachandra Iyer. Arguments have proe» 
ceeded. on the assumption that the adop- 
tion inthe present case was of the third 
type. Both these writers say that this 
kind of adoption is akin to the kritima 
form of adoption, but they do not say 
that, in consequence, as in the kritrima 
form of adoption recognized in the 
Mithila ‘country, the atoptee in Malabar 
does not lose her rights in the natural family. 
It is argued that this conclusion should be 
accepted by analogy, When thuy say that 
this form of adoption is akin.to the kritrima 
form of adoption the two text-writers 
refers to Mayne’s Hindu Law. Mr, Rama- 
chandra. Iyer -refers toss. 182 to 187 and 
Mr, Moore refers : to ss. 184 to 190 in 
Edn. 5, In the latest edition of Mayne, 
Edn. 9, pp. 279 to 281 we find the following 
statement in 5, 208: l 

“The ystems of adoption in force in Malabar vary 


according as the adoptive family is governed by the 
Marumakkathayam or by the Makkathayam rule of 


inheritance.” += ; 
In a. 209 it ia stated that a 
“among familities which-trace descent by gong, three 
systems. of . adoption. prevail, The first strongly 


` 


resembled the kritrima. 

-The statement of the law contained in 
Mayne in the latest edition does not appar- 
ently support the statement of the above 
mentioned two texi-writers that the third 
form of adoption is akin ‘to kritrima 
form, What the statement of Mayne was 
in his Edn. 5I was not able to gather as 
that edition is not available for reference. 
In the well-known ‘case in Vasudevan v. 
Secretary of State (1), the learned Judges 
commenting on the evidence of the wit- 
nesses examined in that case point out 
that the appointment of an heir to an 
illom by a Nambudri widow is called 
kritrina adoption in contradistinction to 
pattu kayal dattu which is the regular 
and religious adoption prevelent among 
the Nambudris (see p. 177*), At p. 174* 
they state that the kritrima form of adop- 
tion does not sever the adoptee from his 
natural family and that “this is precisely 
the affect of appointing a person as heir.” 

(1) 11 M 157. 


*Pages of ll M,—[Hd,] —~ 
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When it is said thatthe kritrima form: of 


adoption prevails amongst the Naira, does 
it necessarily mean that the incident that 


the adoptee does not lose his rights ofin- 


heritance in his natural family, which is the 
consequence of that form of adoption in 
the. Mithila country, should also be the 
consequence of the adop:ion in Malabar 
where the customary law of Marumakkatha- 
yam prevails? Their Lordships of the 
Privy Council observed in Raman Menon v. 
Raman Menon (2) at p. 80 that : 

“there isno sacred book or other writing having 
legal authority, and there is no series of decisions 
which can be appealed to in order to determine 
the circumstances under which and the consents, 
if any, subject to which the Karnavan for the time 
being can adopt strangers tothe family and there- 
by makethem and their descendants heirs to its 


property.” 
In the same judgment their Lordships 
in South Malabar 


observed generally that : 

“litigation between Nairs 
hasto be decided according to the laws and usages 
of these persons, These laws and usages are very 
peculiar; some of them are so well-established ag 
to be judicially noticed without proof. But othera 
of them are stillin that stags in which proof of 
themis required before they can be judicially 
recognized and enforced.” 

Malabar Law is essentially a customary 
law. In Parakutti v. Kelapan Nair, (3), it 
was observed by Sankarao Nair, J. that : 
“in deciding questions as to customary law (in that 
ease the question related to partition under Malabar 
Taw) if there are texts or series of decisions we 
should follow them; otherwise such a question has 
to be decided upon evidences”. 

It is admitted that there are no texts 
explaining the rights of adoptees under the 
Malabar Law. -The same is the case with 
regard to decisions also. As mentioned in 
Sundara Aiyar, J.s book at p. 31: l 
“as to whether asa rule the persons adopted loss 
their rights in their natural family or only gain 
rightsin the family into which they are adopted 
without losing any of those rights, has not yet been 
finally decided,” | 

Then the learned author gives the follows 
ing summary of the decisions of this Court 
having a bearing on the point : 

“In Andale v. Secretary of State (4), a caso relating 
to Pisharo dies, it was contended that the latter wao 
the effect, but their Lordships held that such a 
custom was not made out. In S.A. No. 1555 of 
1894 the District Judge of South Kanara sent down 
an issue tobe tried by the Court of first instance 
whether according to the rule of law and custom in 
Allyasanthana families if a woman is adopted she 
retains her old rights or loses them, The Sub- 
Judge, Mr. Chandu Menon, found that the evitf€nce 
adduced by the plaintiff to show that women of the 
caste of the parties adopted into other families did 


(2) 24 M 73 (£0); 271 A 231; 10 M LJ 245; 7 Sar. 755 
O). l l 
(3) 31 M L J 879; 34 Ind. Cas, 818; A I R 1917 Mad, 
45. 
(4) 3 M L J 242. ' 
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notlose their rights in their natural families, was 
good so far as it went but was insufficient to 
establish a custom. He found however that the 
conduct of the parties and the documentary evidence 
showed that in that particular case the adoption did 
not sever the status, and that as understood by 
all the parties from the beginning the adoption 
conferred on her a status in the new family in 
addition tothat which shehad at the time and 
not in supersession of it. In second appeal in 
giving effectto this conclusion their Lordships 
repeat the argument of the appellants so far ag it 
rested of the analogy ofthe Hindu Law by referring 
to Chandu v. Subba (5), and observing that even 
under. that law there ie the kritrima form of 
adoption in which the adopter retains his 
original status to which they liken the adoption 
in question”. 

Having regard tothe facts of the case, 
the decision of the Travancore High Court 
in Velayudam Eswaran v. V. Ramasamt 
Iyer (6) cannot, I think, be extended to 
cases of adoption arising in Malabar; at 
any rate the learned Judges do not purport 
to base the decision on considerations ap- 
‘plicable generally to Malabar asa whole, 
In the absence of decisions or texts bear- 
ing on the point, itis not save to decide 


on the mere ground thatthe adoption in. 


question has been compared to the 
kritrima form, that the adopted persons 
do not lose their rigotsof inheritance in 
their natural family. When the text 
writers say.that the form of adoption resem- 
bles the kritrima form I think what théy 
“purport to emphasise mainly is this, that the 
‘adoption is based purely on secular motives 
andthat it has no religious significance, 
and nothing more. As 1 have said, the 
law applicable: to the case being essens 
tially acutomary law, the question can be 
decided only by having recourse to evi- 
-dence as to custom inthe absence of texts 
-or express decisions of this Oourt. In 
‘neither of the lower Oourts was the 
‘question raised as to whether according to 
the customary law of Malabar persones 
adopted lose their rights in the natural 
family. ‘lhe point was raised in the vee 

e 


evidence, such asit is, says the respon- 


‘dents’ learned Counsel, does not support the 
` plaintiffs’ case. 


However as the question 
is an important one, and as the learoed 
Oounsel for the appellants. says that 
are prepared to give 
evidence onthe point, I think this second 
appeal cannot be satisfactorily decided 
without calling for a finding from the lower 
Oourt on the question whether, according 
to the form of adoption prevailing amongst 


‘the Nair community in Malabar the per- 


5) 13 M 209, 
te) 7Tr.OR 66. 
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sons adopted lost their rights in the natural 


family, It is opén to both parties to adduce 
fresh evidence on this point. ` ` 4 
The next point raised relates to the 
dealings of the properties by the adoptees, 
which it is alleged, will show that they 
haye acquired what may shortly be dege 
cribed as presciptive title to these proper» 
ties, even though as a result of the adoption 
they may have served their connexion with 
their natural family; and reliance is placed 
on Vasudevan Padhi v. Maguni Devan (7). 


deni 


d 


Thisis the question raised in Issues Nos, 11 - 


and 13 on which the learned District Munsif 
after a detailed and careful examination of 


the documents gave his finding in para, 50 ~ 


of his judgment whichI have already quoted. 
The learned Subordinate Jndge has dealt 
With the point in para. 8 of his judgment 
somewhat summarily; ‘he says, after refere 
ring to the points of attack against the 
District Munsit’s finding : 


“with regard to properties belonging to Pottai Veettu, 
ali that the documents show ıs that an attempt was 


made to combine the two Tarwads so that while _ 


Valia Parvathi would retain her exclusive right to 
the Tekkai Veettu properties she might also claim 
to have an interest in the Pottai- Veettu properties, 
I fail to see how any estoppel can arise.” 


He does not deal with tae question of 
prescriptive rights considered by the Dis- 
trict Munsif. Tnis part of the plaintiff's 
case was Considered in considerable detail 
by the learned District Munsif, That the 
plea is not..an. unusual or an. unimportant 
one is clear -from. the fact that in: S, “A. 
No. 10929 of 1894 Mr. Cnandu ‘Menon though 
he found that there was no evidence: to 
support the custom that the adoptees did 
now lose their riguts in their natural family 
yet held that ‘the conduct of the parties 
and the documentary evidenee showed that 
in that particular case the adoption did 
not sever the status’ and the High Court 
accepted the findings Tne Subordioate 
Judge has set aside the finding of the 
District Munsif on what appears tome a 
Very mearge consideration of the question. 
I would therefore ask the lower Oourt to 
submit a fresh finding on the question raised 
in Issues Nos. 11 and 13 after discussing 
the evidence already on record. Mr, Anan- 
tharamier on behalf of the respondente says 
that even if the Subordinate Judge comes 
to the same finding as has been arrived at 
by the District Munsif, still the plaixtiffs 
cannot in law claim right to the Poitai 
Veeitu properties on account of any such 
ground as estoppel or prescription. This 
question may be argued after the receipt 


(7) 24 M 387; 28 IA 81; 7Sar’ 819(P Oy 
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of the finding, As all the evidence on 
this point has been already adduced, I 
allow no fresh evidence, In case the lower 
Appellate Oourt finds that the plaintifis ‘are 
entitled to claim maintenance, the learned 
Subordidate Judge will record a finding as 
to the rate and amount of maintenance that 
may be claimed by them from all the suit 
properties. The learned District Munsif 
has given his finding on this question but 
the Subordinate Judge has not considered 
it. To avoid any further remand the 
lower Appellate Court will also record a 
separate finding as to what amount of 
maintenance the plaintiffs may claim from 
Items Nos. 1 to 12 alone. Whether the 
plainitffs can in this suit claim maintenance 
at-least from the admittedly puthravakasam 
properties Items Nos. 1 to 12 in any event, 
will be considered if necessary after the 
receipt of the findings. Findings will be 
submitted within a month after the re- 
opening of the High Oourt afterthe midsum- 
mer recess. Time for objection ten days. 
(The case coming on for final hearing 
after the. finding, the Court made the fol- 
lewing order.) ree 
_ Order.—The facts necessary for appre» 
ciating thé point for decision have been 


‘already’ stated in my order calling fora 


finding. -The findings called for have been 
Submitted and now the second appeal has 
to be disposed of on the findings, The first 
point relates to the question waetber the 
Plaintiffs’ who are the descendants of Valia 
‘Parvathi who was adopted into the Tekkai 
Veettu Tarwad, have any rights to the 
‘Pottai Veettu Tarward from which family 
"Valia Parvathi was taken in adoption. ` The 
evidence witb regard to custom, in support 
of the contention of the ‘appellants and 
against their contention, has been given, 
and the learned Subordinate Judge has 
submitted a finding that the plaintiffs have 
failed to show that according to the custom 
of adoption prevailing among the Nair 
community, a person adopted still retains 
his or her rights to the property of the 
family-to which he or she belonged before 
adoption. The finding of the District Mun- 
sif and of the Subordinate Judge was to 
the same effect. It is argued by Mr, Variar 
appearing for the appellant that the evie 
dence shows that though a person is adopte 
ed into another family, that person still 
retains the right to the properties of the 
original family. I have been taken through 
the evidence in the case. After giving my 
best consideration to it, I must hold that 
the evidence is very inconclusive to show 
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that after adoption the adopted person 
retains the right to the properties of the 
family from which his adoption was made. 
I confine my remarks only to the facts of 
the present case and this decision on the 
question of custom should not be taken as 
a general decision which will cover all 
cases of adoption in Malabar. Each case 
will have to be decided on the evidence 
which the parties put before the Oourt in 
that case. I must say that there is a cere 
tain amount of evidence in support of the 
plaintiffs’ case but that evidence, as I have 
said, is not conclusive enough to establish 
the custom set up. 

The next point relates to the question of 
prescription, It was alternately contended 
by the plaintiffs that if it is found that 
they did not retain their rights after adope 
tion, they are still entitled to claim the 
properties, because for over twelve years 
the properties of the original family were 
dealt with by Valia Parvathi as if ahe had 
a right to those properties and therefore by 
prescription she has acquired rights to 
them. On this point, the District Munsif 
found -originally in favour of the plaintiffs 
and the Appellate Court did not accspt that 
finding. The learned Judge now records a 
Now that 
finding has been attacked by the Oounsel 
for the appellants.. The question, having 
regard io the evidence, is one of some diffie 
From 1867: to 1880, it is 
clear that the two Tarwads after adoption 
Separated from each other. Then we have 
a set of documents to show that Valia Pare 
vathi dealt with the original Tarwad pro- 
perties, When I say ‘original’ I mean the 
properties of the family from which she was 
adopted ; along with one or other of the 
members of that family as if the properties 
belonged to her. Among the documents 


‘referred to on the plaintiffs’ side, there ig 


af least one document which shows that 
with respect. to a portion of one of the 


‘items, no right was exercised by Parvathi, 


ise the Paramba portion of Item No, 20. 
But itis argued that the evidence with res- 


‘pect to the rest of the dealings is sufficient 


to show that Parvathi exercised rights with 
respect to the other Tarwed Items Nos. 14 to 
20 which will snow that her prescrigtive 
Tight is established to those properties and 
so the plaintiffs can claim a right in them, 
Mr. Kuttikrishna Menon has drawn my 


-attention to a series of documents, which 


he says, would show that with respect to 


o 


the properties, dealt with in those docue' 


‘ments, members of the original family care 
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ried on transactions without any reference 
to Valia Parvathi at all. Some of those 
documents have not been printed. The 
lower Court has not considered those docu 
ments but relying on the documents of the 
plaintifis themselves. it has come to the 
conclusion that the right claimed has not 
been established. As I said, of course, if 
the dealings for over twelve years of toe 
character described that is, claiming right 
to the properties and dealing with them 
have been established, then, a right by 
prescription can be declared in favour of 
the plaintiffs. Whether such a right has 
been established appears to me to be a 
question of fact, which should be judged on 
the evidence in the case, Now, the Judge 
‘has considered this matter very carefully 
and in second appeal, I must treat tne 


finding as a finding of fact. Tne inferences. 


drawn from documents on which the fiad- 
ing has been based are questions of fact 
which cannot be upset in second appeal. I 
would therefore accept as a question of 
fact the finding arrived at by the learned 
Judge on this point. 

The third point relates to the question 
as to -whether the plaintiffs are entitled to 
maintenance from what are called the 
puthravakasam properties with regard to 
Items Nos. 1 to 12. ‘There is no dispute that 
they are puthravakasam properties with 
respect to which the plaintiffs claim rights 
of maintenance. The plaintiffs also claim 
that they are entitled to claim money rights 
maintenance represented by fxs, A and B, 
Itis alleged by the appellants that Exs. A 
and B are assignments of usufructuary 
mortgages over Items Nos. 14 to 19 of the 
suit properties. The respondents state that 
xs, A and B cover only portions of Items 
Nos, 17 and 18 and that Ex, A‘is not an 
assignment at all. The Subordinate Judge 
who heard the appeal refers to these pro- 
perties in three places in his judgment. In 
para. 5 he says, “the money rignt which 
Exs. A and B represent must be taken to 
have been acquired by Ohathu Achan for 
the benetit of all his children.” In para. 8 
again he says, “the properties which 
Ohaihu Achan acquired for the children 
(Items Nos, to 12 and the money rights as 
per Exs., A and B) were acquired in the 
names of all his children including Valia 
ParvalLi.” ‘hen in para. 10 he says, 
“with regard to Items Nos. l to 12 and the 
money riguts repesented by Ezs. A and B, 
they are what may be described puthraca- 
- kasam properties in which Valia rarvathi 
and her descendants, the plaintifis, . are 
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jointly interested with the other descenants 
of Sitha senior and Ohathu’ Achan.” There 
can be no question that Items Nos. 1 to 12 
and the money rights represented by Hxs. 
A and B are puthravakasam properties 
from which the plaintiffs are entitled to. 
claim maintenance. As regards Items Nos. 
1 to 12 there in no dispute at all. But 
as the parties cannot agree as regards the 
items which are covered by Exs. A and B, 
one side saying that Hxs. A and B cover 
Items Nos. 14 to 19 and the other side say- 
ing only portions of Items Nos. 1/ to 18, a 
finding has got to be called for from the 
lower Court as to the maintenance which the 
plaintiffs are entitled from the puthrava- 
kasam rights represented by Exs, A and B; 
and what rate of maintenance the plaintiffs 
are entitled to out of those properties, As 
regards Items Nos. i tolz, the lower Court 
has stated that the plaintiffs are entitled 
to Rs. 60 per annum and the minor plaintifis 
to half that rate, I accept that finding. 
Now, Í shall deal with tne question raised 
by the respondents as to whether the 
plaintiffs. are entitled to claim maintenance 
at all from the puthravakasam properties, 
The argument advanced is this. ‘lhese 
properties were acquired after the adop- 
tion, 7. e. after Valia rarvataoi lost her rights 


‘by adoption in the original family. Tnere- 


fore, itis argued that the present plaintiffs 
should be treated as only co-tenants of these 
properties and tue right toat they can claim 
is only. for’ partition and not for man- 
tenance. It appears to me that toese pro- 
perties were acquired by Ohathu Acnan 
with the intention tnathis wife.and children 
should be benefited by-them and though 
Valia Parvabthi was adopted into another 
family, it does not make her anytheless 
entitled to the benetits out of the proper- 


‘ties acquired by'Chathu Achan and gifted 


by him toms wife and caildren of whom 
The relationship waich is natu- 
ral andthe right waich is personal and 
individual as distinguisoed from tne right 
to the properties of the Tarwad cannot be 
disrupted by the adoption. In any event, 
it cannot be disputed that they are entitled » 
to claim mesne protits on the properties, tne 
oniy argument being that in this suit such 
a reliei cannot be claimed, but as I have 
said I do not think the atËliation of this 
Parvathi to another family can take away 
her and her children’s rigat to claim maine 
tenance from the puthravakasam properties. 
I must therefore overrule this argmenié. 
The only point now remaining for decision 


„after the finding will be what rate of 
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maintenance the plaintiffs will be entitled to 
from the puthra.akasam rights which they 
Claim under Exs, A and B. The finding 
will be submitted within four weeks 
after the receipt of this order and ten days 
for objections. 


N.-S. Order accordingly. 





LAHORE HIGH COURT 
Civil Revision No. 147 of 1939 
December 14, 1939 
! Tek OHAND, J. 

RUP CHAND AND OTHERS—PERTITIONERS 

versus 

KANHAYA AND OTAERS— RRSPONDENTG. 

Decree—Execution—Partition suit — Final decree 
directing plaintiffs to be put in possession of their 
shares but not allotting shares to defendants—A ppli- 
‘cation by defendants for preparation of decree-sheet 
—Competency. 

It is true that ina partition suit every party, whe- 
ther arrayed asa plaintiff oras a defendant, is 
substantially a plaintiff in the suit and is entitled to 
& decree, and that he can move the Court, on payment 
of the proper stamp duty, to take steps to put him in 
posssssion of the share allotted to him. It is also 
true that the preparation of decree-sheetsin such 
cases is merely a ministerial act to which the pro- 
Visions of Art. 181, Lim. Act, do not apply. But 
where the final decree passed by the Court did not 
allot shares to the defendants in the land in dispute but 
has merely passed a decree in favour of the plaintiffs 


and directed thatthe plaintifs be put in possession . 


of their shares. An application by the defendants 
for the preparation. of a. decree-sheet is incompe- 
tent. 


C. R.-of the order of the Sub-Judge, First 


‘Class, Rohtak. ' 
Mr, F. C. Mital, for the Petitioners. 


Mr. Parkash Chandra Jain, for Mr. 
Shamair Chand forthe Respondents. > 


Order.—This .is a petition for revision 
of the order of: the Subordinate. Judge, 
Firat Claes, Rohtak, dismissing the deien- 
dant-petitioners’ application for preparation 
of a decree-sheet ina suit. for partition of 
certain abadi land. The facts briefly are 
that on December 23, 1929, Kanhaya and 
Bakhtawar instituted a suit for possession 
. by partition of their share in abaci land 
measuring 7,073 square yards, To. this suit 
57 persons were impleaded as defendants. 
Subsequently, by an order under O.'J, r. 8, 
Civil P. U., four persons, namely, Bhaga, 
Har Lal, Rup ©hand and Molar, were 
appointed to represent the -defendants. By 
consent of parties a preliminary decree, 
defining the shares of the various pariies, 
was passed on July 29,1930. On October 
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6, 1930, the plaintifs applied that a final 
decree be passed. The Court accordingly 
appointed a Local Commissioner to suggest 
the mode of partition of the land in dig- 
pute, While these proceedings were 
pending, several of the defendants, inelud- 
ing the present applicants Rup Chand, 
-Harnath, Sher Singh and Rattan Singh, 
who were defendants Nos. 1 to 4 in the 
suit, applied that their shares also be 
Separated. The Court granted this applic 
cation and directed the Local Commissioner 
to suggest the shares which should be 
allotted to these defendants, The Commies- 
sioner submitted his report in which 
certain plots were allotted to the plaintiffs, 
and Khasra Nos. 10 and 12 to defendants 
Nos. 1 to 4. This report was considered 
by the Subordinate Judge on August 17, 
1931, when he passed an order granting 
the plaintiffs a final decree for possession 
of the plots allotted to them by the Oom- 
-missioner in the plan attached to his report. 
He further ordered that a decree-sheet be 
prepared “strictly in accordance with the 
law on the point.” It will be noted, that 
the final decree did nos order that pose 
session of the plots allotted to defendants 
Nos. 1 to4 was also to be given. The 
plaintiffs took out execution of this decrees 
butthe proceedings were not followed up 
and the execution was consigned to the 
record room. - 

On October 6, 1936, the present appli- 
cation was made by Rup Chand, Harnath, 
Sher Singh and Rattan Singh, defendants 
Nos. 1 to 4 in the original suit, praying 
that a decree-sheet be prepared and on pay- 
ment ofthe requisite stamp duty they may 
be put in possession of the shares allotted 
to them. ‘lhe application was resisted by 
the plaintiffs and some of the other dec 
fendants in the suit on three grounds: 


(1) that the application was barred by 


time; (2) that the applicants, other than 
Rup Ohand, had no locus standi to move 


_the Couri ; and (3) that subsequent to the 


passing of the final decree on August i7, 
1931, anew compromise had baen effected 
between the parties by which the arrange- 
ment for the allotment of shares made by 
the Local Commissioner during the proceed- 
ings in the previous suit had been supersed- 
ed, that piots had been allotted ta the 
co sharers efresh and that the 
various co-shsrers, including the applicants, 
were in possession of the plots allotted 
to them in this new arrangement. The 
trial Ocurt held that the application was 


barred’ by time’ under Art. 181, Lim. Act, 
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that Rup Chand alone wasa party to the 
previous suit and therefore of all the 
applicants he alone was entitled to maintain 
the present application and further that 
the alleged compromise had not been 
proved, On these findings he dismissed 
the application. 

On revision, it is contended by the 
learned Counsel for the petitiouers that the 
view of the lower Court that Art. 181 
bars the present application is erroneous 
inasmuch as in a partition suit every party, 
whether arrayed as a plaintiff or as a 
defendant, is substantially a plaintiff in the 
suit and is entitled to a decrees, and that 
he can move the Court, on payment of the 
proper stamp duty, to take steps to put 
him in possession of the share allotted to 
him: Maqbul Ahmad v. Afzululnisa (1). It 
is further argued that the preparation 
of decreessheets in such cases is merely a 
ministerial act to which the provisions of 
Art. 181, Lim. Act, do not apply: 
Abdul Wahid v. Rahmat Ullah (2), These 
contentions are correct s>far as they go, 
put. in this case the final decree passed 
by the Court on August 17, 1931 did not 
allot shares to the present applicants in 
the land in dispute in accordance with 
the report “of the Local Oommissioner, It 
merely passed a decree in favour of the 
plaintifis and directed that the plaintiffs 


be put in possession of ‘their shares. - 


What the applicants therefore now really 
‘want isan amendment of the decree. For 
this however they have not made any 
prayer in the application. Once the 
decree is amended so as to direct that 
the applicants also be put in possession 
of their shares according to the report of the 
Local Commissioner, it will be open to these 
applicants to have a decree-sheet prepared 
on- payment of the requisite stamp duty, 
and then they can seek the assistance of 
the Oourt for being put in possession of 
the plots allotied to them. Admittedly, 
this- has not been done. The present ap- 
plicaticn is therefcre incompetent. 

Mr. Fakir Chand Mita) asked for per- 
mission to amend the application so as to 
include a prayer for the amendment of the 
decree in the manner mentioned above. 
But 1 am unableto allow amendment at 
thie stage ofthe case. The plaintiffs and 
the other defendants have had no opportu- 


nity of meeting this new case and | cannot 


(1) 16 L 901; 160 Ind. Cas. 206; AI R 1936 Lah. 1; 
37 PL R 878; 8 R L 508. 
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possibly adjudicaté upon it on the mate- 
rials on the record, I must ‘therefore’ 
dismiss the present application, leaving 
it open tothe petitioners, if so advised, to 
apply to the lowar Oourt for amendment of 
the dectee. Before concluding, I think it 
necessary to observe that the decision of the 
learned Judge on issue No, 2 is erroneous, 
In the suit Rup Chand was one of the 


persons who had been appointed under 


O. I, r.8 to represent the other defend- 
ants, Therefore, all the persons, whom he 
represented are entitled to the benefit of 
the decree and they can either in their 
own name or through Rup Ohand, take 
such further-steps as may be necessary in 
the suit. In view of my decision that the 
present application is incompetent, I do not 
think it necessary to consider the third 
point, that is, whether the parties had, by 
a legal and binding arrangement, supersed- 
ed the final decree by mutual agreement. 


-The petition for revision fails snd is dis- 


Missed, but in the circumstances, the 
parties are left to bear their own costs. | 
8, 2 4 Petition dismissed, 


—_——S See 


RANGOON HIGH COURT 
Criminal Appeal No, 460 of 1939 
July 11, 1939 
Ropsets, O. J. AND SPARGO, J. 
PO MYE— APPELLANT 
VET8US 

Tus KING—Oppositg PARTY 
Penal Code (Act XLV of 1860), as. 300, Bxceptions 1 
and 2, 52—"Good faith”, meaning of —Accused seeing 
hia brother struck by deceased with cart prop, stab- 
bing deceased and killing him-—Case held fell under 


Exceptions 1 and 2 to 8. 300. 


What is due care and attention depends on the 
position in which a man finds himself, and varies in 
different cases, The question here must be whether 
the offender acted honestly, or whether he used the 
opportunity to pursue 4 private grudge and to inflict 
injuries which he intended to be inflicted regardless 
of his rights. Section 300, I. P. O., punishes a criminal 
act in excess of the right of private defence, and it 
is impossible to regard “due care and attention” in 
the sense which is usually ascribed to it as an element 
in such criminality. (p. 582, col. 1.) a 
. The aceused seeing his brother struck on the head 
by the deceased with a bamboo implement, described 
as a cart prop, and felled to the ground, stabbed the 
deceased which resulted in his death ; 

Held, that the accused was so provoked as to be 
deprived of the power of self-control and there was no 
reason to suppose that the accused was actuated by 
any impulse but that of exercising the right of private 
defénce of the body. The Exceptions 1 and 2 tos, 300, 
I, P. O., therefore applied. [p. 582, col. 2; p. 583, col, 1.) 

Or, A, from an order of the Additional 


Sessions Judge, Bassein, in Sessions Trial — 


No. 12 0f 1938. 


at 


1940 
Mr. B, C. Paul, for the Appellant, 


Mr. Myint Thein, Govt. Advocate, for the 
Crown, 


‘Roberts, C, J.—The appellant Nga~ Po 
Mye was convicted by the learned Addi- 
tional Sessions Judge at Bassein of the 
_ murder of Tun Sein at Ywathitkan village 
on February 2, last. and was sentenced to 
death under ss, 300/302, I. P. O,; we have 
quashed the conviction and set aside the 
death sentence; but we have substituted 
therefor a conviction for culpable homicide 
nct amounting to murder under s. 304, 

Part I, and a sentence of ten years’ rigorous 

imprisonment. Having passed these orders, 

we have taken time to consider judgment 
giving our reasons. The appellant is the 
brother of Po Myit, and on the evening of 

February 2, Po Myit called at the house of 

the desceased at about 8 p.m, and went 

away with him: -according to Tun Sein’s 
widow, they were apparently on friendly 
terms, but at about nine o'clock they were 
-seen in the village by aman named Tin 

Gyi. PoMyit and Tin Gyi -give different 

versions of what then occurred. Tin Gyi 

says Po Myit was drunk, but he does not 
know if deceased was drunk. Po Myit 
asked “Who are you ?” and Tin Gyi replied 

“It is I and Po Myit chased him with a 

knife. Tin Gyi ran away but pulled a 

yoke-pin from a cart nearby with which 

to defend himself and he turned and struck 

Po Myit, and then turned again and ran up 

the steps on to the front verandah (or panae 

chut) of the house of a neighbour Tun Myat. 

Po Myit pursued him again, and behind Po 

Myit was Tun Sein, pursuing Po Myit 

Tin Gyi climbed up to the house. As he 

got to the kitchen he looked round, and 

Tun Sein, the deceased, struck Po Myit 

with a cart prop from behind. Then the 

appellant rushed up and stabbed deceased. 

Deceased’s wife intervened saying “You 

will make a mistake: It is Tun Sein.” The 

appeliant retorted “Have you not seen 
_beating ?" and stabbed deceased again. 

Thus, in. this version Tin Gyi was being 

chased by appellant's brother Po Myit, and 

the latter in his turn was being chased 
by Tun Sein, the deceased. When the 
deceased struck down Po Myit the appel- 
lant stabbed the deceased and killed him. 

Po Myit’s version is that he called at 

Tun Sein’s house and found him having a 

dispute with Po Hlaing Gyi, who was asking 
-for stone fees in connection with a wedding. 

Tun Sein was indignant, and after throw- 
ing Po Hlaing Gyi a rupee, which was not 
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picked up, he followed Po Hlaing Gyi with 
aclasp knife. Po Myit asked Tun Sein 
not to do this. Then they met Tin Gyi 
and Tun Sein asked him “Who are you ?” 
and he said “It is I." Then Po Myit says 
he pushed Tun Sein and Tin Gyi struck the 
witness on the head and ran away. Po Myit 
then says he chased Tin Gyi, and Tun Sein 
in his turn chased the witness Po Myit. He 
agrees that Tin Gyi ranup the stairs into 
this house and he says that as he reached 
the house he was struck again, he thinks 
by Tin Gyi, who was on the stairs He fell 
into a sitting position and Tun Ssin struck 
him from behind with a stick. Then he 
became unc scious. He admits he was 
drunk on that night, and says Tun Sein was 
also drunk. Po Myit has not been entirely 
consistent in his statements and the learned 
Judge observed that he showed much hesi- 
tation in giving his evidence. Now, in the 
front room of Tun Myst’s house just behind 
the middle door was Daw Kin Gywe, the 
sister-in-law of Tun Myat. She heard a 
noise and Tin Gyi came rushing up the 
‘steps shouting thut he was chased with 
dahs. She saw Po Myit at the foot of the 
stairs : she did not see anything in his hand. 
Tun Sein was ten or twelve feet behind him 
and he had a cart prop and he struck Po 
_Myit twice on the back of the head with 
force and using both hands. Po Myit 
dropped to the ground. Tun Sein’s wife was 
just behind. She is named Ma Mya Yun, 
and Daw Hin Gywe says she pulled her 
husband away and appellant came up and 
pulled too; Daw Hin Gywe then says she 
did not see appellant: strike deceased, but 
she says she heard deceased’s wife say to 
appallant ‘This is Ko Tun Sein,’ You will 
make a mistake.” 

Next the evidence of deceased’s wife 
must be considered. She denies Po Myit’s 
evidence about Po Hlaing Gyi and the stone 
fees and her husband having followed Po 
Hlaing Gyi with a clasp knife. She says Po 
Myit merely called for. her husband and 
they walked off together. Then she says she 
heard Po Myit ask Tin Gyi who he was, 


_and they talked and Po Myit pushed Tun 


Sein aside and followed Tin Gyi, She cor- 
roborates Tin Gyithat Tin Gyi struck Po 
Myit with a stick, but she says there were 
two blows. Po Myit then chased Tin Gyi. 
The witness did not see if Po Myit had 
any weapon. She says she pulled her hus- 
band back because she did not wish him to 
help either of them. Then she saya; "Iran 
after my husband Tun Sein,” But her story 
is that when they reached the house Po 
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Myit was lying on the ground, She does not - 
know why, and then she says appellant 
rushed up and stabbed Tun Sein on the 
forearm. She says “I told Po Mye, ‘You 
will make a mistake. This is Ko Tun Sein.” 
He retorted, “How can I make a mistake ? 
Don't you see the man here who has been 
beaten ?" So saying hestabbed deceased 
twice in thé chest. In cross-examination 
the witness said that immediately she saw 
the appellant he stabbed Tun Sein. She 
persists that she did not see her husband 
do anything to Po Myit. 

Tun Myat'’s wife, Ma Shwe Hte, gave 
evidence, which was of little assistance for 
when sbe heard footsteps she ran to the 
inside of the house and saw nothing of what 
occurred outside. All ehe heard was the cry 
of Ma Mya Yin that appellant bad stabbed 
deceased, Po Hlaing Gyi entirely denies 
Po Myit’s story that he was at Tun Sein’s 
house at al), much less that there was a 
dispute ‘about stone fees, Now these are the 
material witnesses from whose evidence the 
nature of the quarrel must be ascertained.’ 
The defence was a denialand an ilibi, The 
accused in his examination said he was not 
‘at the place where Tun Sein was killed but 
he heard shouting that Po Myit and Tun 
Sein-were dead and then: went to the scene 
and attended to his brother. He is sup- 
ported in ‘this story. by Maung Hla Din, 
Maung Hla Din says: “On hearing the shouts 
myself, Maung Thein, and accused Po Mye 
went there.” But Maung Thein was called 
as a defénce witness. He says: “Myself, 
Hla Din and Po The heard the shouts.” 
He repeats Po The’s name and does not 


include appellant in the party. Now, this - 


Po The had called earlier in the evening at 
_ the house of Po Kun who says: 

“At about 7-30 r. m, Maung Thein, Hla Din, Po 
The and the accused, Po Mye, came to my house 
for a visit, whilst Tin Gyi was there. They left 
together, leaving Tin Gyi behind.” 

This Po The is another witness for the 
defence. Hesayshe was not with Maung 


Thein or Hla Din or the appellant ; he went- 


to another house alone to enquire for a sick 
child. When he came out he saw the meet- 
ing between the deceased, Po Myit, and 
Tin Gyi and he saw the chase, Tin Gyi 
being chased by Po Myit followed by the 
deceased, Then he heard shouts that Po 
Myit and Tun Sein were dead ; andit was 
after this that he saw the appellant and 
Hla Din bringing Po Myit away. As the 
learned trial Judge observed, none of these 
persons went and told the deceased's widow 
or anyone that the appéllant was all the 
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time with them and was not Tun Sein’s y 
assailant. ‘The appellants name was being 
shouted all over the village as being the 
assailant. The evidence that he did stab 
Tun Sein is quite conclusive. Numbers of 
villagers who gave evidence heard Ma Mya 
Yin's cry denouncing the appellant by name 
the moment he did the deed and he was . 
plainly recognized by Tin Gyi and Daw Ein 
Gywe as well as by Ma Mya Yin. Not only 
wasthere bright moonlight but there was 
a“stormeking” lamp buroing over Tun 
Myat’s middle front-door. 

When Maung Po Saing, the ten-house- 
gaung, and U Sain Byaung, the headman, 
came, Tun Sein, who wasnot yet dead and 
was taken to the front of his house, became 
sufficiently conscious to complain of cold 
and ask fora blanket, The ten-house-gaung 
says he spoke ‘well and said -three times 
that he was stabbed by Po Mye. The head- 
man also said (in ecrcas-examination): “I 
asked him who stabbed him and he ans- 
wered three times that Le was stabbed by 
Po Mye.” . There can be no doubt whatever ~ 
as to the identity of the appellant with the 
person responsible for the death of Tun 
Sein, Tun Sein was taken to Kyaunggon 
to the Police Station in a cart. He died 
on the way at about 8 a. m. The party 
reached Kyaunggon shortly before ‘nocn. 
The widow made a first information report 
to the Police. Her version then was that 
the deceased tried to pacify Po Myit and 
Tin Gyi and Po Mye thought the deceased 
came not to pacify but to take part in the 
quarrel, and thus stabbed the deceased. 

The injuries suffered by the deceased 
were: First, a stab wound 13 below the 
right nipple penetrating the abdominal 
éavity, piercing the liver with a rent 
measuring l} and also piercing the right 
auricle of the heart. This wound was 
necessarily fatal. The doctor added that 
it was possible that Tun Sein could speak 
after receiving his injuries, Secondly, the 
deceased was Stabbed in the lower part 
of the right armpit and this stab penetrate. 
ed the chest and the surface of the right 
lung near the ribs: this injury was sufficient 
in the ordinary course of nature to cause 
death. There was also a minor wound on 
the forearm. Since everyone is to be pre- 
sumed to intend the natural and reason- 
able consequences of his acts, these injuries 
made the cflence one of murder unless 
the appellant could raise in the mind of the 
Court a reasonable doubt as to whether he 
should not have the benefit of some one 
crother of the other exceptions to s. 300, 


1940 


I, P.C., which reduces a prima facie case 
of murder to one of culpable homicide not 
amounting to murder. 

Notwithstanding the failure of his alibi, 
the appellant is entitled to raise other 
defences at this stage. And we are indebte 
ed to his Advocate, Mr. Paul, for the 
ability with which they were raised on his 
behalf. This advantage which we have had 
was not afforded tothe learned Additional 


Sessions Judge. Even in the grounds of 


appeal, which the appellant has submitted, 
he persists in his alibiand adopts no other 
contentions; but we have to consider what 
in fact happened and the appellant must 
not be prejudiced by his failure to pat 
forward at an ealier stage his best and, as 
we think, his trus line of defence. The 
line of defence, now, is twofold. It is said, 
in effect, that here was a chase and first 
of all Tin Gyi was being chased, and he 
had reached the top of the steps and 
perhaps even the interior of Tun Myat’s 
house, and it was the appellant’s own 
brother, Po Myit, who was chasing him. 
But it is urged there is no evidence that 
when the appellant arrived on the scene 
Tin Gyi was appearing to be chased any 
longer; it looked as though Po Myit was 
being chased by Tun Sein and being 
chased for no Jawful reason. And Tun 
Sein struck Po Myit down with the stick or 
cart prop he had in his hand. Daw Ein 
Gy we's evidence in this connection, say the 
defence, is of great importance. 

The appellant would see what Daw Hin 
Gywe ssys took place at the foot of the 
stairs: and he would see no more, nor would 
he relate what happened there to any 
quarrel between his brother and Tin Gyi. 
Although the deceased's wife, Ma Mya 
Yin, did intervene, what does that matter, 
saye the defence? Accused was certain 
there was no wistake. His retort is in 
evidence; “How can I make a mistake ? 
Don’t you see the man here who has been 
beaten ? He Lad seen Po Myit felled to 
the ground with his own eyes, and the 
intervention of Tun Sein’s wife on her 
husband’s behalf could. not explain away 
the spectacle he had witnessed. Seeing 
his own brother struck down in this way, 
the defence contends that the right of Po 
Mye, the appellant, fell within s. 97, I. P. 
O., which says: 

“Every person has a right, subject to the restric- 
tions contained in s. 99, to defend his own body 


and the body of any other person against any 
offence affecting the human body.” 


Section 99 says: 
“The right of private defence in no case extends 
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to the inflicting of more harm than it is necessary 
to inflict for the purpose of defence." 

Well, it is frankly and wisely admitted 
that far more hurt than was in fact neces- 
sary was inflicted here. The injuries show 
an intention to cause death, or at least 
such bodily injury that death must in all 
probability result. In the circumstances 
the appellant was obviously not justified in 
killing the deceased. The defence there- 
fore urges that, though the right of private 
defence was grossly exceeded, nevertheless 
it existed, and they cite the second excep- 
tion to s. 390, which runs as follows: 

“Oulpable homicide is not murder if the offender, 
in the exercise in good faith of the right of private 
defence of person or property, exceeds the power 
given to him by law and causes the death of the 
person against whom he is exersising such right of 
defence without premeditation and without the 
intention of doing more harm than is necessary for 
the purpose of such defence,” 

Now, what is the power given to such 
a person by law? s. 100, I. P. O., says 
that the right extends to the voluntarily 
causing of death if the offence which 
occasions the exercise of the right is 
such an assault as may reasonably cause 
the apprehension of death or grievous 
hurt. That is to say, if the appellant 
reasonably apprehended that Po Myit might 
suffer such an assault, he could kill his 
brother’s assailant providing he was doing 
no more harm than it was in fact neces- 
sary (not in accordance with his mere 
belief necessary) to inflict for the purpose. 
If he did so, he would be exercising his 
undoubted right as a citizen and would be 
committing no crime at all. 

Then what does this exception mean 
by describing what is done by an offender 
as culpable homicide ? The answer must 
lie in the words “without the intention 
of doing more harm than is nscessary for 
the purpose of such defence,” Ifa perscn, 
who possesses this right of private defence, 
in fact does not more than exercise it, 
he commits no offence; but if hs exceads 
the right—if, in other words, it was in 
fact unnecessary to kill—it is still a lesser 
offence than murder if his intention was 
to do no more’ harm than he believed 
necessary in the exercise of his right. 
The exception deals, in the concluding 
words, not with fact but with intention, 
and refers to circumstances in which” a 
person does not take advantage of the 
right of private defences to kill with 
a vengeful motive, but exceeds that 
right by inflicting fatal injuries where their 
infliction was in fact unnecessary, and where 
there was a reckless criminality though the 
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-right of private defence was the only impulse 
' Operatinginthe mind. Those circumstances 
I think, exist here. | 
.. We have been referred tothe words in 
the exception which state that the offender, 
to benefit by it, must act “in good faith,” 
and then to s. 52 which says “nothing 
is said to be done in good faith which 
is done without due care and attention.” 
What is due care and attention depends 
on the position in which-a man finds 
. himself, and varies in different cases. The 
question here must be whether the offender 
acted honestly, or whether he used the 
Opportunity to pursue a private grudge 
and to inflict injuries which he intended 
to. be inflicted -regardless of his rights, 
The section punishes a criminal act in 
excess of the right of private defence, and 
sense which is usually 
ascribed to it as an element in such crimi- 
nality. The prosecution say, in reply to this 
defence, that there was no right of private 
defence at all; Section 97, it is pointed out, 
_ extends to a right to defend the body of any 
= other person, against any offence affecting 

the human body. It is contended that Tun 
Sein was committing no “offence” against 
the human body. True, he was hitting 
Po Myit upon the head, but he was justified 
inso doing because he had the right of pri- 
vate defence in respect of a threatened 
assault by Po Myit against Tin Gyi which 
was altogether unjustifiable, 


In my opinion, the prosecution have 
not ehown this : the weight of the evidence 
. seems against the contention that Po Myit 

was armed. Only Tin Gyi says he had 


‘a knife, and no one else saw him with © 


‘any weapon Tun Sein’s action in felling 
him to the ground could not be a lawful 
one: if was more than was necessary in 
: the circumstances. Tin Gyi had taken 
refuge and was himself armed with a 
stick; and therefore the contention of the 
- prosecution on this point must fail. We 
‘also think however that possessing tbat right 
and acting under the impulse to exercise it, 
the appellant far exceeded that which any 
reasonable person would do, There is no 
evidence that Tun Sein had any weapon 
except a cart prop and he could have been 
overpowered from behind. At any rate it 
was in nO way necessary to inflict these 
terrible stab wounds upon him, Now the 
second line of defence was based upon 
‘Exception | to 8. 300. Exception 1 says: 
' “Culpable homicide is not murder ifthe offender 
-whilat deprived of the power of self-control by grave 
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and sudden provocation causes the death of the person 
who gave the provocation.” | 


(These are the material words for our 
present purpose.) The defence contended 
that for the appellant to see his brother 
struck down in this way would cause 
him provocation which was both grave 


and sudden and would make him lose . 


his self-control, And Tun Sein, they say 
gave this provocation. Of ćourse he gave 
it to Po Myit, but they say he gave it to 
the appellant also. What is grave and 
sudden provocation is a question of fact. in 
each case. It is urged that when a man 
sees his brother felled tothe ground for no 
apparent reason, he may lose his self-control, 
being provoked thereby. I do not think that 
in every case he would be bound to do go, 
but in this case I think he might have 
done so and did do so, I think these 
terrible injuries were due to the lack of 
self-contrcl apparent in the appellant when 
he saw his brother struck down suddenly, 
and that to the appellant in the circumstances 
the provocation was graveas well as sudden, 
But tben the prosecution gay there is the 
third proviso to tne exception. The exception 
is subject to this proviso, amongst others: 
“that the provocaticn is not given by any- 
thing done in the lawful exercise of the 
right of private defence.” And it is urged 
that Tun Sein was doing something 
the lawful exercise of the right of private 
defence, that is of defence of Tin Gyi, 
when he gave that provocation to the 
appellant, 

As I have already indicated, 1 cannot 
accept that argument, In my _ opinion, 
Tun Sein was committing an unlawful act. 
Holding, as I do, that the appellant , has 
brought his case under each of -the 
exceptions mentioned to 8, 300 he is guilty 
of culpable homicide. Since he was so 
provoked as to be deprived of the power 
of self-ccntrol the infliction of two wounds 
dees not add tothe heinousness of his offence, 
Accordingly, whilst the conviction for murder 
has been quashed and the sentence of death 
set aside, the conviction substituted . there- 
for under Part I of s. 304; I. P. O., for 
culpable homicide not amounting to murder 
must be follwed by a sentence of ten years’ 
rigorous imprisonment. - 


Spargo, J.—I agree with my Lord the 
Chief Justice that the appellant bad the 
right of private defence of the body. 
He had seen his brother struck on the 
head with a bamboo implement, describ- 
ed as acart prop, and felled to the ground. 
It was suggested that the person who.did 


in , 
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this was himself acting in good faith in 
the exercise of the right of private defence 
of the body but there is a reasonable 
doubt whether the appellant saw anything 
which would suggest to his mind that 
this was so, Tin Gyi, whom the appellant's 
brother was said to be pursuing, had reach- 
ed the inside of the house outside which the 
encounter between Tun Sein and vo Myit 
occurred and all that the appellant can be 
proved to have seen was Tun Sein’s blows 
upon Po Myit. I agree that there is no 
reason to suppose that the appellant was 
actuated by any impulse but that of 
execising the right of private defence of 
the body and that Exception 2 tos. 300, 
I, P. C, applied. He is therefore guilty 
of culpable homicide because he exceeded 
the right of private defence and I agree 
to the sentence of rigorous imprisonment 
for ten years. 


S. Order accordingly. 


MADRAS HIGH COURT 
Application No. 2875 of 1938 
in O, P. No. 158 of 1938 
April 21, 1939 
VENKATARAMANA Rao, J. 
NAYARfMODERN BANK, Lto., PALGHAT 
— APPLIOANT 
; versus 
OFFICIAL LIQUIDATOR, TRVANCORH, 
NATIONAL ano QUILON BANK, LTp, — 


RESPONDENT 

Banker and customer—Preferential claim—Deposit 
made with Bank for opening overdraft account 
Relation between Bank and depositor — Trust, if 
created—Depositor, if entitled to preferential claim 
over other creditors of Bank, in-respect of his 
deposits. 

A transaction between a depositor and a Bank cou- 
stitutes only a relation of debtor and creditor where 
money is deposited in fixed deposit accouat for pur- 
poses of opening an overdraft account. In thecase of 
the fixed deposit account the Bank is the debtor and 
the depositor is the creditor: while in the case cf the 
overdraft account the position is reversed, the 
depositor being the debtor and the Bank being the 
creditor. No question of trust arises in such a case ; 
nor canitbe pretended that the amount which was 
paid by the depositor to the Bank by way of fixed 
deposit is money placed with the Bank for any specific 
purpose so as to clothe it with the relationship of a 
trustee. The depositor is not therefore entitled to a 
preferential claim in respect of the deposit, over other 
creditors of the Bank. 183 Ind. Oas. 203 (1), distin- 
guished. 
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Order.—This is an application by the 
Nayar Modern Bank Ltd., for payment of 
a sum of Rs, 23,950-3-4in full and in pre- 
ference to the ordinary creditors of the 
Travancore National and Quilon Bank Ltd. 
It is alleged in the affidavit filed in support 
of the application that under agreements 
with the Travancore National and Quilon 
Bank Ltd., the Nayar Modern Bank made 
fixed deposits at the various branches of 
the Travancore National and Quilon Bank 
at different times for the purpose of enabl- 
ing the Nayar Modern Bank to open overe 
draft accounts on the security of such fixed 
deposits, that there were five such fixed 
deposits on the date when the Travancore 
National and Quilon Bank suspended pay- 
ment and that after giving credit to the 
amounts drawn by it on overdraft account 
there remained a balance of Rs, 23,950-3-4 
which is now -claimed. A statement of ace 
count is given in para. 4 of the affidavit and 
its accuracy is not traversed by the Official 
Liquidators. The ground on which the 
claim for preferential payment is made is 
thus stated in para. 2 of the affidavit: 

“The fixed deposits were made and the overdraft 
accounts were opened at the same time and the 
deposits were made only for the specific purposs of 


obtaining accommodation by opening overdraft 
accounts,’ 
this 


The Official Liquidators traverse 
allegation and state that the several depo- 
sits were made by the Nayar Modern Bank 
in the ordinary course of business, that an 
overdraft account was opened as per the 
terms of the agreement dated November 
11, 1437, and that the amounts deposited 
by the applicant Bank were t> be a security 
for the due payment of the amounts that 
were from time to time paid to the applicant 
Bank in the overdraft account and that that 
was nothing more than a usual and ordinary 
banking transaction of loan. The question 
therefore is what is the nature of the trans- 
action between the Nayar Modern Bank and 
the Travancore National and Quilon Bank? 
The agreement above referred to is marked 
as Ex. A. It contains the terms on which 
the Nayar Modern Bank were gven accom 
modation by way of overdrafts by the 
Bank. 
Paragraphs 2, 3 and 6 of the agreement are 
as follows: 

“2 That the accommodation will be ag desifed by 


the obligors an account current in their name wit 
ae tooverdraw same to the extent of Rs, 13,000 
i : 


y. 

3. That the said accommodation will be operated 
upon by the obligors by the issue of ohegues, 

6. That the Bank will charge interest at 54 pər 
cent. per annum on the daily overdrawn balanco of 


‘the said account.” 


h 
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“ Paragraph 10 provides that the Nayar 


Mcdern Bank should pledge the deposit 
receipt in favour cf the Travancore National 


‘Bank and Quilon Bank as security for the 


due repayment of any moneys that the 
Nayar Mcdern Bank may overdraw in the 
said account and that it shall always be 
open to the Travancore National -and Quilon 
Bank to appropriate the same out of the 
amount of the said deposit without any 
reference to the Nayar Modern Bank. The 
Nayar Modern Bank originally commenced 
its dealings with the Quilon Bank and 
continued them after its amalgamation with 
the Travancore National and Quilon Bank. 
To understand the nature of the arrange- 
ment entered into at the inception of the 
dealings between the Nayar Modern Bank 
and the Quilon Bank, it may be necessary 
to refer to one or two letters that passed 
between them. On May 24, 1933 the 
Managing Director of the Nayar Modern 
Bank wrote to the Quilon Bank a letter, 
which runs as under: 

“In furtherance of our letter of the 5th instant, to 
you and your reply No. 1393 of 1933 dated &th instant, 
we are herewith sending you two cheques on the 
Bank of Hindustan Ltd., each of Rs. 4,000 in ‘your 
favour on their Madras and Calicut branches. The 
proceeds may be placed with you as a fixed deposit 
for one year in our favour and we request you to 
allow us an overdraft account on the security of this 
deposit at your earliest convenience. Your fixed 
deposit form and the specimen signature form are 
also herewith enclosed duly filled up. Our certificate 
of incorporation is also herewith enclosed for reference 
and return.” > 

In reply thereto the Quilon Bank wrote 
the following letter on May 29, 1933: 

“The two cheques received with your letter of the 
24th instant amounting to Re. 8,000 have been realized 
to-day and the amount placed in fixed deposit for B 
period of one year at 5} per cent. per annum. As 
desired, we shall be pleased to open an overdraft 
account for you and earmark the same for an over- 
draft of Rs. 7,6(0 onthe security of the fixed deposit 
receipt. Interest will be charged quarterly on the 
daily balance of this account’ at'74 per cent. per 
annum. Kindly return us the enclosed fixed deposit 
receipt duly discharged together with the other forme 
completed and-the power-of-attorney, if any, granted 
to the officers, who will operate on the account for 
registration in our books.” 


e- No doubt these letters relate to a period 


befcre tbe amalgamation of the Quilon 
Bank with the Travancore Nationa] Bank 
but there has been no change in the nature 
of dealings had after the amalgamation. 
That it is so is clear from a letter dated 
November 1], 1937, by the Travancore 
National and Quilon Bank to the Nayar 
Modern Bank, Ltd., which runs as follows : 
“As per sanction obtained from our central office, 


-we have the pleasure to inform you that we shall asa 
special case, reduce, the rate of interest on the over- 


_ draft from 23 tol over the deposit rate, that is to 
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say, a rate of 54 will be charged ou the overdraft 
account on the security of the fixed deposits. We 
mav in this connection remind you that your deposit 
with us for Rs, 15,000 which you withdrew on the 4th 
instant has also to be re-deposited with usin terms 
of your agreement,” 


The five deposits referred to in the affi- 
davit filed in this matter were placed in 
fixed deposit account for a period of one.or 
two years carrying certain rates of interest. 
Prima facie such deposits are governed by 
the ordinary law which regulates a banker 
and a customer, that is, they are loans made 
to the Travancore National and Quilon 
Bank by the Nayar Modern Bank and once 
the said amounts were received by the 
former Bank they became its property to 
be dealt with by it in the course of. its 
business without reference to the Nayar 
Modern Bank. The amounts advanced to 
the Nayar Modern Bank by way of overdraft 


_in the cverdraft accounts are nothing more 


than loans advanced by the Travancore 
National and Quilon Bank to the Nayar 
Modern Bank. An cverdraft is prima facie 
a loan (vide Hart on Banking, Vol. IT, 
p. 697), and there is nothing in Ex. Aor 
in the correspondence that bas been filed 
before me to take the transactions in ques- 
tion out of the category of an ordinary 
overdraft as understood in the law of. 
banking. The substance of ths arrangement 
is tat the Travancore National and 
Quilen Bank should from time to time lend 
moneys to the Nayar Modern Bank and as 
security for the due repayment of the said 
sums the Nayar Modern Bank should deposit 
sums of money with the Travancore National 
and Quilon Bank according to the ordinary 
course of business and pledge the deposit 
receipts to secure the amounts payable 
under the overdraft account. In effect the 
Nayar Mcdern Bank will be creating a first 
charge on the amounts owed by the Trae 
vancore National and Quilon Bank to it 
in tte fixed deposit account so that this 
amount may be available to the Travancore 
National and Quilon Bank in preference to 
the other creditors of the Nayar Modern 
Bank. The transactions therefore between 


‘the Nayar Modern Bank and the Travan- 


core National and Quilon Bank did not 
constitute anything more than a relation of 
a debtor and creditor. In the case of the 
fixed deposit account the ‘Travancore 
Nationa! and Quilon Bank is the debtor 
and the Nayar Bank is the creditor: while 
in the case of the overdraft account the 
position is reversed, the Nayar Modern 
Bank being the debtor and the Travan- 
core National and Quilon Bank being the 
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creditor, I am therefore unable to see how 
any question of trust arises in the case ; nor 
can it be pretended that the amount which 
was paid by the Nayar Modern Bank to 
the Travancore Naticnal and Quilon Bank 
by way of fixed deposit is money placed 
with the latter” Bank for any specific pur- 
pose so as to clothe it with tke relaticuship 
of a trustee. It will be seen that what was 
given assecurity is not the specific amount 
that was deposited but the debt as evie 
denced by the deposit receipt issued by 
the Travancore National and Quilon Bank. 
Mr. Kuttikrishna Menon relied upon my 
decision reported in Gopalakrishnan v, 
Oficial Liquidator, Travancore, National 
and Quilon Bank Ltd. (1), but that was 
quite a different ‘case because there the 
money was entrusted for a specific purpose 
that is, for the fulfilment of certain obliga- 
tions of the employees to tke Bank. The 
Bank received and accepted the money for 
that purpose and il was their duty to return 
the said money clothed with the said trust 
as soon as the purpose js fulfilled. ‘The 
claim of the applicant must therefore be 
disallowed, The application is accordingly 
dismissed with costs. - l 
N.-8, i Application dismissed. 
(1) (1938) M W N 1337; 183 Ind. Cas. 703; A I R 1939 


Mad. 337; (1939) 1 M L J 209;49 L W 181; 12 RM 
254 (2). 


NAGPUR HIGH COURT 
Civil Revision Applicatioa No. 27lof 1939 
December 11,1939 `’ 
POLLOOK, J. 
LAX MAN —PLAINTIPFE—APPBLLANT 
VETSUS 


YADAO —DEFRNDANT—OPPOSITE PARTY 

Limitation Act (IK of 1998), ss. 20 (1), (4)—‘Pre- 
. scribed period’ —S. 4, if affects computation of pre- 
ascribed period or alters its length—Limttation for 
suit on bond expiring on day when Couris were 
closed—Payment made subsequently but before the 
day on which Courts re-opened—Whether gives 
fresh start—Payment relied on held made after ex- 
piration of preacribed period and guit was barred. 
- Section 4, Lim. Act has nothing to do with com- 
puting the prescribed period but merely provides 
that if the prescribed period for a guit expires 
when the Court is closed the suit may be instituted 
on the day when the Court re-opens, so that there 
ig nothing in the section which alters the length 
of the prescribed period. 

The plaintiff sued on January 9, 1939, to recover 
the money due on a bond executed on December 
98, 1932, and repayable on December 17, 1933. To 
save limitation he relied on two payments endorsed 
on the back of the bond the first dated December 
2~, 1933, and the second dated January 1, 1937. On 
December 28, 1936, when the plaintiff could have 
sued, the Oourts were olosed and he could have 
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filed his suit on January 2, 1937, when the Oourts 
re-opened : 

Held, that the suit was barred by limitation as 
the payment made on January I, 1937, was made 
after the expiration of the prescribed period. 155 
Tanod. Cas 205 (12), relied on, 110 Ind. Oas. 76 (1), 
held no longer good law. 

(Case-law referred to.] 


C. R. App. of the decree of the Oourt of 
the Additional Subordinate Judge, 2nd 
Clase, Kelapur, dated February 14, 1939. 


Mr. R. N. Padhye, for the Applicant. 


Mr. V. K. Rajwade, for the Opposite 
Party, 


Order.—The plaintiff sued to recover the 
money due ona bond executed on Decem- 
per 28, 1932 and repayable on December 
17, 1933. The suit was filedcn January 
9, 1939. To save limitation the plaintiff re- 
lies on two payments endorsed onthe back 
cf the bond as stated in the plaint. The 
first is dated December 28, 1933 and the 
second is dated January 1, 1937. The 
question is whether the payment made on 
January 1, 1937, saves limitation under 
s. 20 {1) ofthe Lim, Act, in other words 
whether it was made before the expiration 
of the prescribed period of limitation. 
Prima facie the period of limitation was 
three years ruuning from December 28, 
1933 and the payment made on January 


"1, 1937, was made after the expiration. of 


the prescribed period, The Courts, how- 
ever, were then closed and the plaintiff 
could have filed his suit on January 2, 1937, 

The decision in Jhanaklal v. Gulabchand 
(1), is in the plaintiff's favour, and so are 
the decisions in Visram v. Tabaji (2), 
Abdul Ghani v. Chiranji Lal (3) and 
Kishan Singh v. Sardar Ali (4). Section 3 
of the Lim. Act provides that subject to 
the provisions ccntained in ss, 4 to 235, ine 
clusive, every suit instituted after the pe- 
riod of limitation prescribed therefor by 
first schedule shall be dismissed. Section 4, 
however, provides that where the period 
of limitation prescribed for any suit ex- 
pires on a day when the Court is closed, the 
suit may be instituted on the day when tha 
Court re-opens. Section 20 (1), provides 
that where payment is made before the 
expiration of the prescribed period a fresh 
pericd of limitation shall be computed from 


(1) 24 N LR 83; 110 Ind. Oas. 76; A IR 1928 Nag. 
92 


192. 
(2)15 Bom L R 348; 19 Ind. Cas. 820, 


(3) 49 A 726; 102 Ind. Cas 111; 25A L J 589; A 
I R 1927 All. 577. 

4) A I R 1937 Lah. 162; 164 Ind. Oas. 650;9R L 
148; 38P L R 934. 
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the time when the payment was made, The 
View taken in theabove cases is that the 
period prescribed ins. 20 (1), means not 
the period prescribed by the schedule but 
the period prescribed by the schedule as 
modified by s. 4, The contrary view has 
been taken by Jenkins, ©. J. in Bat Hem- 
kore v. Masamalli (5), which was followed 
in Maganlal Harjibhai v. Amichand 
Gulabji (6); by Rankin, O. J. in Debendra 
Nath Roy v. Kare Prasad Das (7) which 
was followed in Anisuddin Ahmad v. Kali- 
pada Ray Chaudhuri (8) in Shanti Parkash 
v. Harram Das (9:, overruling Kishan 
Singh v.Sarvar Ali (4); and also in Chidam- 
baram Chettiar v. Venkatasubba Naik (10) 
and apparently by Batten, A.- J. O. in 
Nandram v. Ranchhoddas (11) 

The matter appears to have been placed 
beyond doubt by the recent Privy Council 
decision in Maqbul Ahmad v, Pratap Narain 
Singh (12). It is true that their Lordships were 
not there interpreting s. 19 or 20 of the 
Lim, Act but they had to interpret s. 4 
and they pointed out thats. 4, has nothing 
to do with computing the prescribed period 
but merely provides that if the prescribed 
period for a suit expires when the Uourt is 
closed the suit may be instituted on the day 
when the Oourt resopens,so that there is 
nothing in the section which alters the 
length of the prescribed period. In view 
of that decision, the view taken by Findlay, 
J.C. in Jhanaklal v. Gulabchand (1),. can 
no longer be considered good law, and the 
present suit therefore was rightly held to be 
barred by limitation. 

. The application for revision is dismissed 
with costs, Oounsel's fee Ra. 10 


8. Application dismissed. 


(5) 26 B 782, 

(6) 52 B 521; 112 Ind. Oas. 24; 30 Bom. L R733: 
A I R 1922 Bom, 319. l ; 

(7) 55 O 1210; 114 Ind, Cas. 483; AI R 1929 Cal. 
68; Ind. Rul. (1929) Oal. 248, | 

(8) 58 O 1148; 134 Ind. Cas, 1132; 350 W N 370: 
Al R1931 Cal. 785; Ind. Rul, (1932) Oal. 44, , 

(9) I LR (1938) Lah, 193; 174 Ind. Gas. 277; A I 
R 1938 Lah. £31; 10 R L 540; 40 P L R 533 (F B). 

(10) (1937) 1 ML J 262; 169 Ind. Oas, 653; 45 LW 
12 (1937) M W N 108; A I R 1937 Mad. 367: 10 R 

(11) 65 Ind. Oas. 716. 
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(12) 57 A 242; 155 Ind, Oas. 205; 1935 OW N 
527; (1935) M W N 438; 7 R P O 191; 41 L W 629: 
(1935) «A DoJ 578; AT R1935P O 85; 390W N 
49; ; 6 J 267; 37 P LR 395; 
Bom. L R 533 (P 0). 5; 37 
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ALLAHABAD HIGH COURT 
Full Bench 
Second Appeal No. 1248 of 1935 
Mareh 11, 1940 
IQBAL AnMAD, BAJPAI AND MOHAMMAD 
ISMAIL, JJ. 
Mst. ATIQA BEGAM AND ANOTARBR—. 
PLAINTIFFS— APPELLANTS 


Versus 


ABDUL MAGHNI KHAN AND O0OTHRRE— 


DEFENDANTS— RESPONDENTS 

U. P. Regularization of Remissions Act (XIV of 
1938)—Act if offends against s. 292, Government of 
India Act, 1935, (25 & 26 Geo. V, Ch. 42), and ‘if 
void—Act, if repugnant to provisions of 3.9, Civil 
Procedure Code „Act V of 1908)—Act falls within 
Entry No.2 read with Entry No 21 of List No. 2 of 
Government of India Act—Act is enactment re- 
gularizing illegal executive orders and is, therefore, 
mot intra vires—Government of India Act 1935, (25 
& 26 Geo. V, Ch. 42), s3. 299 (3), 109, 107, Sch. VII, 
List No. 2, Entry No. 21—Validity of U. P. Regulart- 
gation of Remissions Act (XIV of 1938), 4f can be 
challenged on ground of want of previous sanction 
to its introduction required bys. 299 (3,—Repug- 
nancy due to overlapping between Provincial Liat 
and Federal and concurrent Lists—S. 107, if applies 
—Eniries in Legislative Lists—Construction —W ke- 
ther impugned Act falls within any of Legislative 
entries—Substance of Act must be ascertatned— 
Power of legislation given by Entry No. 21, scope 
of—Nature of s. 292—Interpretation of Statutes— 
Repeal of parent Act—Effect—Presumption in favour 
of validity of statute. 

U Regularization of Remissions Act does in 
substance repeals. 73, Agra Ten. Act with a re- 
trospective effect, and to this extent, offends 
against the provisions of s. “292, Constitution Act 
and is, therefore, void. [p. 594, col. 1.] 

Section 9, Civil P. C, itself postulates the barring 
of jurisdiction of Oivil Courts by a competent 
Legislature with respect to particular class of suits 
of a civil nature. It is, therefore, open to the 
Provincial Legislature to bar the jurisdiction of 
Oivil Courts with respect to particular class of 
suits, provided in doing so it keeps itself within 
the field of legislation confided to its charge, and 
does not contravene any provision of the Constitu- 
tion Act. It is, therefore, clear that the U.P. Re- 
gularization of Remissions Act, even if it makes 
provision about jurisdiction of Oivil Courts far 
from being repugnant, is in consonance with the 
provisions of s. 9, Civil P. ©. Its validity cannot, 
therefore, be assailed on the ground of repugnancy 
with an existing Indian Law. [p. 591, col, 1.] 

Per Bajpai and Mohammad Ismail, JJ., (Iqbal 
Ahmad, J.; contra.)}—Ths U. P. Regularization of 
Remissions Act, 1838, comes within Entry No. 2, 
read with Entry No. 21 of List No, 2, Sch. VII, Govt, 
of India Act. [p. 594, col. 1.) 

he U. . Regularization of Remissions Act 
though disguised as an enactment regulating proce- 
dure, is in fact and in substance, an enactment re- 
gularizing illegal executive orders. The Act is not, 
therefore, intra vires the U. P. Legislature. jp. 
597, col. 2.] 

The U. P. Regularization of Remissions Act re- 
ceived the assent of His Excellency the Governor 
and its validity cannot, therefore, be called into 
question on the ground that previous sanction to 
its introduction as‘ required by subes. (3) of s. 299, 


1940- 
aii; of India Act was not obtained. [p. 590, col. 


Obiter per Iqbal Ahmad, J.—Section 107, Govt of 
India Act affects the relations between the Federal 
Legislature and the Provincial . Legislature where 
the laws passed by the two Legislatures are among 
the subjects in the Ooncurrent Legislative List and 
are repugnant to each other. It has no application 
to cases of repugnancy due to overlapping found 
between the Provincial List on the-one hand and 
the Federal and the Ooncurrent Lists on the other. 
T Ind. Cas. 379 (3), dissented from [p, 590, col. 


In construing the entries, the scheme of the Govt. 
of India Act is not to be lost sight of, and de- 
parture from the ordinary meaning of the words 
used is permissible to give effect to that scheme, 
[p. 591, col. 2 

In order to decide whether the impugned Act 
falla within any of the Legislative entries one has 
to ascertain the true nature and character of the 
enactment its “ pith and substance,” and itis the 
Tesult of this investigation, not the form alone 
which the statute may have assumed under the 
hand of thedraughtsman, that will determine with- 
in which of thé Legislative Lists the legislation 
falls and for this purpose the legislation must be 
scrutinized in its entirety. A.-G. for Ontario v. 
“i agile Insurers (4), relied on, [p. 592, col. 


In order to avoid overlapping, Entry No. 21. 
Sch VII, I ist No. 2, Govt of India Act must be so 
construed as to exclude from its purview the power 
to legislate about the procedure of thé Criminal, 
Oivil and Revenue Courts, The power of legislation 
given by Entry_No. 2] must, therefore. have refer- 
ence to substantive law with respect to the matters 
in that entry. [p. 593, col. 1.] 

Section 292, Govt. of India Act is more than a 
mere preserving section. Its effect isnot merely to 
declare that the repeal of the Govt. of India Act, 
1915, will not affect the validity of the laws passed 
under that Act. It proceeds further and enjoins 
that all the law in force in British India imme- 
diately before the commencement of Part IH shall 
continue in force until altered or repealed or amend- 
ed, This provision, amounts to a direction that the 
alteration, repeal or amendment of any law inforce 
at the time of the commencement of Part III can- 
it be with a retrospective effect. [p. 594, col. 
When a parent Act is repealed, all the laws pass- 
ed under that Act stand repealed unless there is 
saving provision inthe repealing enactment. (ibid J 

A legislation must be scrutinizedin its entirety 
in order to determine’ its character. 
Nelson etc. Ry. Oo. (8) and Canadian Pacific Ry. 
a Oe rom Bansecoure (7), relied on. [p. 593, 
col, 2. 

There is a presumption in favour ofthe legality 
of a statute and, that a statute should not be 
held to be unconstitutional or ultra vires unless it 
aT repugnant to the constitution. fp. 588, 
col. 2. 


- S.A., from the decision of the District 
saa 6, Shahjahanpur, dated august 8, 
5. 


- Messere. Gopi Nath Kunzru and L. N, 
Gupta, for the Appellante. 


“Mr. M. Waliullah, for the Respondents. 
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Mr. N. P. Aathana, Advocate-General, for 


the Crown. - 
OPINION 

Iqbal Ahmad., .J.—The question refer- 
red to this Full Bench for decision is, 
whether the U. P, Regularization of 
Remissions Act (XIV of 193s)is or is not 
intra vires the Legislature of the United 
Provinces. The reference arises under the 
following circumstances: A suit for arrears 
of theka money with respect to the years 
1339 to 1341 Fasli (1932 to 1934 A. D.) 
was brought by the plaintiffs-appellants 
against the defendants-respondents under 
s. 132, Agra Ten. Act (III of 1926). The 
plaintiffs claimed the arreas at the rate of 
the annual rent reserved by the lease, 
The defendants inter alia pleaded that 
Temissions in rent were allowed by the 
Local Govt. inthe years in suit and that, 
in calculating the amount due to the 
plaintiffs, the remissions should be taken 
into account. The plaintiffs, while admite 
ting that in pursuance of the directions 
issued by the Local Govt, remissions in rent 
were granted to the tenantsin the years 
in question, maintained that the orders as 
to remissions were invalid and contrary to 
law. This contention of the plaintiffs was 
based on 8.73 (|), Ten. Act, whico runs as 
follows; 

“When for any cause the Local Govt., or any 
authority empowered by it inthis behalf, remits or 
suspends for any period the payment of the whole 
or any part of the revenue payable in respect of 
any land, whether such revenue is payable to an 
assignee or to the Govt.,.a Collector, or, if so em- 
powered by the Local Govt.,an Assistant Ccllector 
of the First Class, may order that the rents of the 
tenants holding such land or any portion thereof, 
mediately or immediately from the landlord, shall 
be remitted or suspended for the period of such 
remission or suspension of payment of revenus, to 
an amount which shall bear the same proportion to 
the whole of the rent payable in respect of the 
land as the revenue of which the payment has been 
so remitted or suspended bears to the whole of the 
revenue payable in respect of such land.” 

In accordance with this section the 
remission of revenue is to precede the 
remission of rent, and the proportion of 
the rent remitted must not be in excess 
of the proportion of the revenue remitted, 
It is however admitted in the present 
case that remissions in rent were ordered 
in violation of the provisions of s. 73. No 
order for remission of revenue was passed 
before the orders as to remissions of rent 
were issued, and the proportion of the 
rent remitted was much in excess of the 
proportion of the revenue subsequently 
remitted by the Local Govt. The plain- 
tiffs therefore contended that the action of 
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the Local Govt. in remitting the rent was 
ultra. vires and the defendants were not 
entitled to the benefit of the remissions 
ordered, The Oourts below relying on 
s. 74, Ten. Act, disallowed the contention 
of the plaintiffs and, in calculating the 
arrears of theka money with respect to the 
years in suit, took the remissions into 
account. Section 74 runs as follows: 

“74. (l) An order passed under sub-s. (1) or 
sub-s. (2) of s. 73 shall not be questioned in any 
Oivil or Revenue Court. 

(2) A suit shall not lie for the “recovery of any 
rent of which the payment has been remitted in 
accordance with the provisions of s 73, or during 
the period of suspension of any rent of which the 
payment has been suspended in accordance with the 
provisions of s. 73.” 

The plaintiffs filed a second appeal in 
this Court. One of the poinis raised in 
the appeal was that the remissions in 
rent, being in Violation of the provisions 
of s. 73, were invalid, and must there- 
fore be ignored. During the pendency 
of the appeal the scope and effect of ss, 73 
and 74, Ten. Act, formed the subject of 
consideration in Muhammad Abdul Qaiyum 
v. Secretary of State (1), by a Bench of 
this Oourt of which 1 was a member. 
It was held in that case that s. 73 “pros 
vides that the remission or suspension of 
revenue must precede the remission or 
suspension of rent and the proportion of 
the rent remitted or suspended must not 
be in excess of the proportion of the 
revenue remitted or suspended. It was 
further held in that case that if remis- 
gions in rent are in violation of the provi- 
sions of s. 73 and not in accordance with that 
section,s. 74 (2) of the Act is no. bar to a 
suit in the Revenue Court for recovery of 
the remitted rent, or to asuit in the Civil 
Court for recovery of the excess revenue 
realized. 

At the time of the hearing of the appeal 
filed by the plaintiffs, reliance was placed 
on their behalf on the decision in Muham- 
mad Abdul Qaiyum v. Secretary of State 
(1), and it was argued that, as the remissions 
in rent inthe years in suit were contrary 
te the provisions of s. 73 the remissions 
should be ignored and the plaintifis must 
be granted a decree for tke arrears at the 
rate of rent reserved by the lease. The 
respondents’ Counsel, on the other hand, 
invoked to his aid the U. P. Regulari- 
zation of Remissions Act (XIV of 193) here- 
inafter referred to as the impugned Act. 
This Act was passed after the decision in 

(1) ILR (1938) Al. 114; 174 Ind. Cas, 
505; A I R1938 All, 158; (1937) A L J 1396; 1938 R 
D 374; 1938 A L R 288; 10R A 588, 
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Muhammad Abdul Qaiyum v, Secretary of 
State (1), and received the assent of the 
Governor of the United Provinces on Sep- 
tember 13, 1938, and came into force on 
September °4, 1938. Itis set outin the 
Preamble that: 

“ Whereas it is necessary to regularize the remis- 
sions of rent made before the passing of this Acton 
account of the fall in prices: it is hereby enacted as 
follows :” 

The Act applies to the arrears to which 
the Agra Ten. Act, 1926, and the Oudh 
Rent Act, 1886, appliesd. Section 2 of the 
Act inter alia provides that: 

“ Notwithstanding anything in the Agra Ten, Act, 
1926, or the Oudh Rent Act, 1836, or in any other 
law forthe time beingin force where rent has been 
remitted on account of any fall in the price of 
agricultural produce which took plaze-before the 
commencement of this Act under the order of the 
Prov. Govt. or any authority empowered by it in 
that behalf, such order, whether passed before or 
after the commencement of this Act, shall not be 
called in question jn any Civil or Revenue Oourt.” 

The appellants’ Counsel then contended 
that the impugned Act was ultra vires 
the local Legislature and, having regard 
tothe importance of the question raised, 
the Bench hearing the appeal referred 
the question mentioned at the inception 
of this judgment for decision to a Full 
Bench. The learned Advocate-Genera] had 
notice of this reference and bas appeared 
to support the validity of the impugned 
Act. The answer to the question referred 
depends on the. interpretation of certain 
sections of the Govt. of India Act, 1935, 
and of certain entires in the Legislative 
Lists appended to that Act and, in cone 
struing those sections and entires, the 
fundamental principle, that there is a 
presumption in favour of the legality of 
a statute and, that a statute should not be 
held to be unconstitutional or ulira vires 
unless it is clearly repugnant to the con- 
stitution, must be kept in view. The 
principles governing the construction of the 
Constitution Act have been laid down by the 
Federal Court in In the matter of the Central 
Provinces and Berar Sales of Motor Spirit 
and Lubricants Taxation Act, 1938 (2), and, 
so far as this Court is concerned, those prine 
ciples must govern the decision of the ques- 
tion under consideration, Gwyer, O. d., 
observed that the Court should 
“seek to ascertain the meaning and intention of 
Parliament from the language of the statute itself; 
but with the motives of Parliament it has no con- 
GOL GAE KENANG ANE Ka AN The constitution is not to be 
construed in any narrow and pedanticsense........... ; 


(2) 2 FL J 6:180 Ind. Cas. 161; A IR1939F0 
1; (1939) MW N 25:49 LW 36: 5 BR 405 (2); 11 
F O 1; 20 P LT 197; 1989 OLR 144; 480 W. 
N F O 1; (1939) F O R 18; (1939) Kar, (F 0) 6 (F 0) 
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EOT A broad and liberal spirit should inspire 
those whose duty itis to interpret it; but I donot 
imply by this that they are free to stretch or per- 
vert the language of the enactment in the interests 
of any legal or constitutional theory, or even for 
the purpose of supplying omissions or of correcting 
supposed errors.” : 

The learned Chief Justice further observ- 

ed that though the rules which apply to the 
interpretation of other statutes apply equally 
to the interpretation of a constitutional 
enactmenf, 
“these very principles of interpretation compel us 
to take into account the nature and scope cf the Act 
we are interpreting —to remember that it isa con- 
stitution, a mechanism under which laws are to 
be mede, and not a mere Act which declares what 
the law is to be.” 

Sulaiman, J. quotedthe following three 
principles govening the interpretation of 
Constitution Acts laid down by their Lord- 
sbips cf the Privy Council: 

“1. It will be wise to decide each case which 
arises, Bs best as they can without entering more 
largely upon an interpretation of the statute than js 
necessary for the decision of the particular question 
in hand. 

2, The true test must, as always, bethe actual 
language UBGd.....sccccccecesesees The problems of the 
constitution can only be solved as they emerge by 
giving effect to the language used. 

3. One must “look to?” ‘the pithi and substance’ 
of the Act in order to ascertain its ‘true nature and 
character,’ If onthe true view of the legislation 
it is found that in reality in pith and substance 
the legislation invades civil rights within the 
ae EN HE eae „the legislation will be jin- 
valid.” 


` “Similar principles of construction have 
been set cut by Jayakar, J, in his 
judgment. With these principles of inter- 
pretation as an infallible guide, I approach 
the consideration of the question of the 
validity or otherwise of -the impungned 
Act, Part V of the Constitution Act deals 
with certain matters which are of the essence 
of a Federal Constitution. Chapter E of this 
Part deals with the distribution of legislative 
powers. It is of the essence of a Federal 
Constitution that the powers of the Federal 
Legislature and the Legislatures of the 
units constituting the Federation should be 
specifically enumerated, and it is for this 
reason that a Federal Oonstitution has been 
described to be Constitution of ‘enumerated 
powers.” Section 99 in Chap. I of Part 5 
defines the territorial limits of the Federal 
and the Provincial Legislatures and the 
subject-matter of Federal and Provincial 
laws is then specified in s. 100. The effect 
of gs. 100 is to prescribe the jurisdiction of 
the Federal and the Provincial Legislatures 
with regard to the matters enumerated in 
“Federal Legislative List” (List No. 1), 
“Provincial Legislative List” (List No. 2) and 
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“Ooncurrent Legislative List” (List No, 3) 
of Sch. VII. Sub section (1) of the section 
gives tothe Federal Legislature the exclu 
give jurisdiction to legislate witb reg ird 
to any of the matters enumerated in the 
Federal List and also provides expressly 
that the Provincial Legislature has no 
power to make laws with regard to any one 
of those matters. The jurisdiction vested in 
the Federal Legislature by sub-s, (1 is 
“notwithstanding anything in the two next 
succeeding sub-sections.” By subes, (2) both 
the Federal Legislature and the Provincial 
Legislature are empowered to make Jaws 
with respect to any of the matters enume- 
rated in the Concurrent List. But the power 
given to the Federal Legislature in this 
respect is notwithstanding the power vested 
in the Provincial Legislature by sub-a. (3) 
and the power of the Provincial Legislature 
is subject to the power of the Federal Legis- 
lature to legislate with respect to matters 
specified in the Federal List. Lastly, sub- 
ject tothe provisions of sub-ss, (J) and 12) 
the Provincial Legislature is, by subes.(3), 
given the exclusive jurisdiction to make 
laws for a Province or any part thereof with 
respect to any of the matters enumerated 
in the Provincial List. 

A reference to the three Legislative Lists 
brings into prominence the laborious and 
careful enumeration of legislative subjects, 
and the evident desire to make the Lists as 
exhaustive as possible and thus to reduce 
the final assignment of residuary powers 
to irreducible minimum. It must however, 
have been recognized that the three Legisla- 
tive Lists could not exhaust the entire 
field of legislation and that matters outside 
the scope ofthose Lists may call for legis- 
lation and, accordingly, provision with 
respect to “‘residuary power of legise 
lation” was made by s. 104. It is manifest 
that, within the limits prescribed by s. 100, 
and, subject to the other relevant provisions 
of the Constitution Act, the Provincial Legis- 
lature has unfettered power to make lews 
with respect to matters enumerated in the 
Provincial and Concurrent Legislative 
Lists. It follows that if the impugned A%t 
is with respect toa matter in one of those 
Lisis it must be held to be intra vires the 
Provincial Legislature. The validity of the 
impugned Act in that case can be called into 
question only on the ground that it offends 
im some provision of the Constitution 

Ct. 

The Counsel for the appellants has chal- 

lenged the validity of the impugned Act on 


a Variety of grounds, His argument based 
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on s. 299 (3), Constitution Act, has however 
only to be mentioned to be rejected. He 
contended that the impugned Act extin- 
guished or modified the rights of land-holders 
in land and could not therefore be intro- 


. duced in either Chamber of the Provincial 


Legislature without the previous sanction 
of the Governor. Even if the premise on 
which this contention is based be assumed 
to be.well-founded (which it is not), come 
plete answer tothe contention is furnished 
bys, 109, Constitution Act, which inter alia 
provides that no Act of a Provincial Legis- 
tureshall be invalid by reason only that 
some previous sanction was not given 

“if assent to that Act was given—ia) where the 
previous. sanction or recommendation required was 
that of the Governor, either by the Governor...” 

The impugned Act received the assent of 
His Excellency the Governor and its Valj- 
dity cannot therefore be called into quesiion 
on the ground that previous sanction to its 
introduction a8 required by sub-s. (3) of 
s. 299, was not obtained. To begin with 
the appellants’ Counsel contended that the 
impugned Act is not with respect to any of 
the matters specified in the Provincial or 
Concurrent List and is therefore ultra vires 
the Provincial Legislature. In the alterns- 
tive he urged that it falis within Entry No.4 
of the Concurrent List and, being repugnant 
toan “existing Indian Law,” was void in 
view of the provisions of s. 107, Constitu- 


tion Act, Entry No, 4 in the Concurrent List.. 


is as followe : 

“ Qivil procedure, including the law of limitation 
and al} matters included in the Oivil P, O., at the 
date of the passing of this Act...isesce” 

The Advocate General on the -other hand 


maintained that the impugned Act was with 


- respect to matters specified in Entries Nos. 2 


and 21° of tbe Provincial List. These 
entries are as follows: 
“ Entry No, 2.—Jurisdiction and powers of all 


Courts except the Federal Court, with respect to any 
ofthe matters in this List; procedure in Kentand 


Revenue Courts. 


Entry No 21, Land, that is to say, rightsin or 
over land, land tenures, including the relation of 
landlord and tenant, and the collection of rents 


* Further he argued. that, even ifthe ime 
pugned Act is with respect to matters in 
Entry No. 4 of the Concurrent List, it is not 
repugnant to any Federal or existing Indian 
law and is therefore perfectly valid, The 
appellants’ Counsel controverted the posi- 
tion taken by the Advocate-General and 
urged in the alternative that, even if the 
impugned Act deals with matters set out in 
Entries No. 2 and 21-of the Provincial List, 
it offends against the provisions of subes, (1) 
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of s, 107 and is therefore void. ` Before coni 
sidering the question whether the impugned 
Act falls within any and if so, under which, 
entry of the Provincial or tke Concurrent 
List, it is convenient to deal with. the argu- 
ment of the appellants’ Counsel based on 

-8, 107, Oonstitution Act. Sub-section (1) of 
s. 107; provides that : H 

“ If any provision of a Provincial law is repugnant 
to any provision of a Federal law which the Fede- 
ral Legislature is competent to enact or to any 
provision of an existing Indian law with respect to 
one of the matters enumerated in the Concurrent 
Legislative List, then, subject tothe provisions of 
this section, the Federal law, whether passed be- 
fore or after the Provincial law, or as the case may 
be, the existing Indian law, shall prevail and the 


Provincial law, to the extent of the repugnancy, be 
void.” 


It is contended that the impugned Act is 
‘repugnant to s. 9, Oivil P. O., and is there- 
fure void. In connection with this argument 
reference was made tothe Full Bench de- 
Cision of the Pataa High Court in Sadanand 
Jhav. Aman Khan (3). In that case the 
Oourt overruled the argument thats, 107, 
Constitution Act, refers to repugnancy in 
relation to the Concurrent List alone and 
held that suh-s, (1) of that section was 
applicable even ito cases of repugnany 
between a Provincial Law with respect to 
the matters specified in the Provincial List 
and a -Federallaw with respect: to the 
matters set out in the Federal or the Oon- 
current List. If I had to decide the ques- 
tion that formed the subject of considera- 
‘tion by the Patna High Oourt I would have 
respectfully dissented from that decision. 
Section 107, affects the relations between 
the Federal Legislature and the Provincial 
Legislature where the laws passed by the 
two Legislatures are among the subjects 
in the Concurrent Legislative List and are 
repugnant to each other. It has no appli- 
Cation to cases of repugnancy due to over- 
lapping found between the Provincial List 
on the one hand and the Federal and the 
Concurrent List on the other. If such an 
overlapping exists in any particular case 
the Provincial legislation will be ultra vires 
because of the non obstante clause in sub- 
S. (1) of 8, 100 read with the opening words 
in sub-sg, (2) and (3) of s. 100. In such 
cases the Provincial legislation will fail 
not because of repugnance to Federal law 
but in consequence of being repugnant to 
the constitution itself. In the present case, 
however it is not argued that there is any 
repugnance between a law passed by the 
Federal Legislature (which according to. 


(3)°18 Pat. 13; 179 Ind. Oas. 379; A I R 1939 Pat: 
55; 20 PLT1; 5B R 265; 11 R P 357 (F B),- 
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s. 316, Constitution Act, means the present 
Indian Legislature) and a Provincial law, 
and, assuch, the question decided in the 
Patna case does not arise, I am therefore 
relieved from the necessity of giving my 
reasons at length for the view that the 
repugnance contemplated by sub-s, (1) of 
s. 107, between Federal and Provincial. law 
is only concerning matters in the Concur- 
rent List. 

All that is argued in the present case is 
that the impugned Act is repugnant tos, 9, 
Civil P. O., which is‘an “existing Indian 
law” as defined bys. 311 (1), Oonstitution 
Act, and I now proceed to consider that 
argument. Section 9 provides ; 

“ The Court shall (subject to the provisions herein 
contained) have jurisdiction to try all suits of a 


civil nature excepting suits of which their cogniz- 
ance is either expressly or impliedly barred.” 


It is urged that the effect of the impugn- 
ed Act is to bar the jurisdiction of the Civil 
Oourts from entertaining suits founded on 
a cause of action consequent on the arbit- 
rary orders as to remissions passed by the 
Local Govt, and therefore there is repug- 
nancy between the impugned Act and s. 9, 
Civil P. CO. In my judgment there is no 
substance in this argument. The effect of 
8. 9, is to confer jurisdiction on Civil Courts 
to try such suits of a civil nature the cog- 
nizance of which is not either expressly or 
impliedly barred. It follows that s. 9, itself 
postulates the barring cf jurisdiction of 
Civil Courts by a competent Legislature 
with respect to particular class of suits of a 
civil nature. [t is therefore open to the Pro» 
vincial Legislature ‘to bar the jurisdiction 
to Civil Courts wiih respect’ to particular 
class of suits, provided in doing so it keeps 
itself within the field of legislation confided 
to its charge, and does not contravene any 
provision of the Oonstitution Act, It is there- 
fore clear that the impugned Act, even if it 
makes provision about jurisdiction of Civil 
Oourts (which in my opinion, it does not) far 
from being repugnant, is in consonance 
With the provisions of 8.9, Civil P. ©. Its 
Validity cannot therefore be assailed cn the 
ground of repugnaney with an existing 
Indian law. 

' The question then arises whether the 
impugned Act falls within any of the above 
mentioned entries in the Provincial or the 
Concurrent List. The answer to this ques- 
tion is beset with difficulties of varying ine 
tensity, It is manifest that, in appending 
the three Legislative Lists to the Constitu- 
tion Act the predominant intention of the 
Parliament was to prescribe separate watere 
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tight compartments within which the Fede- 
ral and the Provincial Legislatures could 
‘operate either in exclusion to, or concur- 
rently with, each other. This is clear from 
the exhaustive enumeration andthe elabo- 
rate scheme of distribution of powers be- 
tween the two Legislatures. But the 
wealth of details that characterizes the 
three Lists makes overlapping inevitable, 
if the words in each entry are given their 
ordinary meaning. To doso would be to 
frustrate the very purpcse ofthe enact- 
ment and this course, for obvious reasons 
has to be avoided. The Court must there- 
fore as observed by the learned Ohief 
Justice of the Federal Court in the case 
cited above, 

* construe the Legislative power defined or presrrib- 


ed by one entry or theother in a more restricted 
SONGS thal.ceccesccescsesees it can theoretically possess.” 


In other words in construing the entries, 
the scheme of the Act is not to be lost 
sight of, and departure from the ordinary 
meaning of the words used is permissible 
to give effect to that scheme. This is 
the first difficulty. If the three Lists 
“embraced the entire field of possible 
legislation, the only task confronting the 
Oourts would have been tc so interpret the 
entries as to make the three Lists mutually 
exclusive of each other and thus avoid 
conflict. But the scheme embodied in the 
Act is not so. There is the residual power 
of legislation provided for by s, 104. This 
section demonstrates that there may be 
legislation with respect to matters not 
covered by either of the three Lists, One 
has therefore to approach the question 
under consideration noton the hypothesis 
thatthe impugned Act must be within the 
purview of some entry in one or the other 
List. The possibility of it being outside 
those Lists has also to be kept in view, 
In this connection it must however be 
noted that the argument, that it is outside 
the three Lists aud therefore within the 
residual powers of legislation, is to be 
accepted only asa lastresort, This is also 
because the three -Lists are so exhaustive 
as to leave very little for the residuary 
field. That field nevertheless exists and 
Cannot be ignored. The result is that 
while, on the one hand, the legislative 
power given by the entries in thecthree 
Lists is to be construed in a restricted 
sense with a view to avoid conflict of 
jurisdiction between the Federal and the 
Provincial Legislatures, that power, on 
the other hand, is not to be construed in 
such an extended sense as to entirely 


168 10. / 
passed in future by the executive authori- _' 
ties, This being the substance, of the” 
impugned Act, I find it impossible to hold 


that ıt comes within Hary No, 2 of the Proe. ; 
vincial List so far as that i 
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annihilate the residuary field of legislation. 
This is the second difficulty. 
Now in order to decide whether the im- 
pugped Act falls within any of the entries 
_above referred toand,ifso, under which 
_entry, one has to ascertain the true nature 
and characterofthe enactment its “pith 
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entry defines | 
the power to legislate about “jurisdiction 4 
and powers of all Courts except the Federal 


and substance,” and itis the result of Oourt,.........” In Amritrav Krishna Vv. | 
this. investigation, not the form alone. Balkrishna Ganesh (5). West, J. observed- ~ 
which the statute may have assumed under that: 4 


“# Jurisdiction, according to the exact conception 
of it formed by the Roman lawyers, consists ` in 
taking cognizance of a case involving the deter- 
mination of some jurel relation, in ascertaining the 
essential points of it and in pronouncing -upcn 
them.” | , 

The impugned Act, in my judgment, 


the hand of the draughtsman, that will 
. determine within which of the Legislative 
Lists the legislation falls and for this 
. purpose the legislation must be scrutinized 
in its entirety: vide AG. for Ontario v. 


Reeiprochal Insurers (4) at p. 337. The 
facts stated in the beginning of this judge 
ment give a clue to the genesis of the 
Act. 

- The decision in “Muhammad Abdul 
Qaiyum v.Secretary of State (1) pute it 
beyond doubt that the land-holders in the 
Province of Agra could ignore the illegal 
orders astoremission of rent and could 
sue the tenantsin the Revenue Oourt for 
the recovery thereof.. Further they could 
bring suits in the Civil Courts under s. 183, 
Land Revenue Act, (Local Act ITI of 1901). 
The impugned Act obviously owes its 
origin to a desire to deprive the land-holders 
of the right of suit against the tenant or 
the United Provinces Govt. The object 
of the Act as disclosed by the Preamble 
is “to regularize the remissions of rent 
made before the passing of’ the Act. It is 
clear that onecan regularize or validate 
only such acts as are irregular and invalid, 
The idea underlying the Preamble, there- 
fore, is that the orders as to remission 
were irregular and invalid. It is to be 
noted here that those orders were even 
with respect to period befcre Part III 
of the Constitution Act came into force. 
Section 2 of the impugned Act goes evea 
beyond the Preamble and embraces orders 
as to remissions of rent passed before or 
after the operation of the Act and provides 
that such orders cannot be called in question 
in any Civil or Revenue Court. Here again 
è the substance ofthe Act, apart from its 
fcrm, is to regularize and validate irregu- 
lar and invalid orders as to remissions 
of rent passed bythe Provincial executive. 
Thareis, therefore, no escape from the 
conclusion that by the impugned Act 
validity is given to wholly arbitrary and 
invalid orders already passed or to be 


1924) A O 328, £387); 98 L J PO 137; 1924 W- o~ 


4 
Pa A 97: 130 L T 738; 38 Ll. L Rep, 53; 40T L 
R 313; 68 8 J 383, | 
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‘dismiss the suit on that ground. 


neither creates jurisdiction in ncr denies 
jurisdiction to either Civil or Revenue 
Courts. There is nothing inthe impugned 
Act debarring the Courts from taking co» 
gnizance of suits with respect to remitted 
rent, Ifa suit for recovery of the remitted 
rent was filed in the Revenue Oourt, that 
Court could not, on the basis of the impugned 
Act, hold that it had no jurisdiction to 
entertain the suit. It would, after taking 
cognizance of the suit, while determining 
the jural relation between the parties, no 
doubt debar the plaintiff from impugning < 
tbe validity of the order as to remission and 
In other 
words, the suit will be dismissed, not on 
the ground that the Revenue Court has’ no 
jurisdiction but, on the ground that the 
plaintiff, because of the impugned Act 
cannot question the validity ofthe order 
granting remissions. The decision will be 
a decision on-the merits by a Court -of 
competent jurisdiction. “Jurisdiction” 
means the power to hear and determine 
a cause and the impugned Act does not 
take away - this power either from the Oivil 
or the Revenue Court. Jurisdiction is either 


territorial; personal, pecuniary or depend- 


ing onthe nature of the suit. Further, 
there may be appellate orrevisional juris- 
diction. The impugned Act does not deal 
with any of these matters. The word 
“power” in the two entries last referred to 
though not used necessarily ia contradis- 
tinction to the word “jurisdiction,” is a word 
of wider import than the word “jurisdiction.” 
It embraces the authority to enforce com- 
pliance with processes, to levy execution 
etc. The impugned Act makes no provision 
abcut such matters. I therefore, hold that 


= thè impugned Act is not with respect to 


the jurisdiction and powers of Courts within 


, the meaning of Entry No. 2 of the Provincial 
= (5) U B 488, 


= a 
S a 


. 
- | 
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List. The question, whether provision 


vis made by the impugned Act with respect 
| to “procedure in Kent and Revenue Courts" 


f 


| 


within the meaning of Entry No. 2of the 
Provincial List, will bə considered when 
I deal with the question whether the im- 
pugned Act is with respect to “civil proce- 
dure” within the meaning of Entry No. 4 of 


: the Concurrent List. The impugned Act, in 
“my judgment, is also outside the scope of 


. 


t 


€ 


construed as to exclude from 


„payment of rent in cash 


te" 


the legislative power defined in Entry 
a 21 of the Provincial List. The entry runs 
us: 

“ Land, that is to say, rights inor over land, land 
tenures including the relation of landlord and 
tenant, and the collection ot rents ; transfer, aliena- 
tion and devolution of agricultural land....ccsccssssee”” 

The Advocate-General contended that 
provision Was made by the impugned 
Act about “the collection of rents.’ I am 
unable to accede to this contention. The 
power to legislate about procedure in Rent 
and Revenue Courts is within Entry No. 2 
of the Provincial List. The power to 
legislate about the procedure of Oriminal 
and Civil Oourts falis within Entries Nos, 2 
and 4 of the Uoncurrent List. In order to 
avoid overlapping, Entry No. 21 must be so 
its purview 
‘the power to legislate about the procedure of 
the Uriminal, Oivil and Revenue Ocuris. The 
power - of legislation given by Entry No. 21 
must therefore have reference to-substan- 
tive law with respect to the matters in tnat 
entry. The true nature of the distinction 
‘between substantive law and the law of 
procedure is thus summarized in Salmond 
con -J.urisprudence, Ed. 3, p. 495 : 

“ The law of procedure may be defined .as that 
branch of the law which governs the procéss of 
litigation, It is the law of actions—jus quod ad 
actsones pertinet—using the term action in a wide 
Sense to include all legal proceedings, civil or ceri- 
‘minal, All the residue is substantive law, and 
Telates, not to the process of litigation, but to its 
purposes and subject-matter. Substantive law is 
‘concerned with the ends which the administration 
of ‘justice seeks; procedural law deals with the 


Means and instruments by which those ends are to ` 


be attained, The latter regulates theconduct and 
Telations of Courts and litigants in respect of the 
litigation itself ; “the former determines their con- 
-duct and .relations in respect of the matters litigat- 
ed, Procedural law is concerned with affairs inside 
the Courts of Justice; substantive law deals with 
matters in the world outside.” >. 


-. Now, tested in the light of these observa- 
tions the impugned Act does not’ embody 
‘substantive law with respect to “the.collece 
‘tion of rents.” g 


judgment, authorized to 
or in kind,:to 
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it. to make laws about “the. . collection of- 
rents” ths Provincial Legislature is, in my ‘ 
provide- about... 
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fix the instalments ina which rentis to ‘be 
collected, to make provision about abate- 
ment and enhancement of rent, to pre- 
scribe the conditions under whica the rent 
may be remitted, to regulate the method 
by which rent is to be collected and to 
legislate about kindred matters. The 
impugned Act however is not with respect 
to any such matter, It is therefore outside 
‘scope of Entry No. 21 of the Provincial 

ist. l 

It remains to consider whether the ime 
pugoed Act is with respect to“‘procedure in 
Rent and Revenue Ooarts” and “civil pro 
eedure” and thus falls partly within Entry 
No, 2 of the Provincial and partly within 
Entry No, 4 of the Concurrent List. E confess 
that [ have had some, if no considerable, 
difficulty in deciding this question. Prima 
facie, bythe impugned Act, provision is 
made about the regulation of procedure in 
Revenue and Oivil Oourts in suits for arrears 
of rent or under s, 183, Land Revenue Act, 
(Local Act JIE of 1901), Section 2 of the 
Act debars a litigant from questioning the 
validity of an order as to remission of rent 
either in the Revenue or in the Civil Court. 
In other. words, it “regulates the conduct 
dnd relations of Oourts and litigants in 
respect of the litigation itself.” It muss 
therefore be -conceded that in form the 
‘impugned Act is:within the legislative power 
of the- Provincial Legislature defined by 
Entry No.2 of the Provincial and Entry 
No. 4 of the Concurrent List, But in the 
decision of the question under considera- 


tion it is not the form but “the pith and 


substance” of the enactment that is the 
decisive factor. It follows that the true 
nature and character of the impugned Act is 


to be ascertained irrespective of its form. 


It is well-settled that a legislation must 


‘be scrutinized in its entirety in order to 


determine its character: vide Madden V. 
Nelson, ete. Ry. Co. (6) and Canadian 
Pacific Ry. Co. v. Notre Dame Bonsecours 
(7). Now a scrutiny of the impugned Act 


“asa whole leads tothe irresistible conclu- 


sion that it was designed to, and does in, 


substance, though not in form, validate 
J14 ef ° » 
the invalid orders as to remission passed by 


the Provincial executive. [ts unmistakable 


‘genesis, its declared object as disclosed by 


‘the Preamble, and the provisions of ə. Z, 
all point to the conclusion that its effect 


-and substance is to regularize irregular 


executive orders passed in violation of the 
(6) (1899), A O 626; 68 L J PO 148; 81 LT 276; 

TL R484 > 

(7) (1899) A O 367; 68 LJ P O 54; 80-LT 484, 
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just rights -of the land-holders. In short 
the impugned Act, though disguised as an 
enactment regulating procedure, is in fact 
and in substance, an enactment regulariz- 
ing illegal executive orders. It is a dis- 
guised and colourable legislation intended 
to serve the purpose indicated above, and 
this is not permissible. “What cannot be 
done directly cannot be done indirectly” by 
the Provincial Legislature: vide Great West 
Saddiery Co., Ltd. v. The King (8). By no 
entry either in the Provincial or the Con: 
current List the Provincial Legislature has 
been given the power to make laws for 
validating invalid executive orders ard the 
impugned Act is not therefore intra vires 
the Legislature of the United Provinces. The 
impugned Act is outside the sccpe of the 
three -Legislative Lists and therefore falls 
within the residual powers of legislation 
defined by s. 104, Oonstitution Act. I now 
proceed to consider the appellants’ argu- 
ment that the impugned Act contravenes the 
provisions of s. 292, Oonstitution Act, and 
is therefore veid, In my judgment. the 

argument is well-founded and must prevail. 

Section 292 runs as follows : 

“ Notwithstanding the repeal by this Act of the 

Govt. of India Act, but subject. to the other provi- 
. Bions of this Act, all thelaw in force in British 
India immediately before the commencement of 
‘Part IIl of this Act shall continue in force in 
‘British India until altered or repealed or amended 
by a competent Legislature:. or other competent 
authority,” 

The general principle is that when a 
‘parent Act is repealed, all the laws passed 
under that Act stand repealed unless there 
‘is saving provision in the ‘repealing enact- 
ment. It may therefore be taken for grant- 
ed that some provision had to be made to 
bar the application of this general principle 
tothe laws enacted and in force when the 
present Constitution Act came into force. 

But s. 292, in my opinion is ‘more than a 
Mere preserviog section. Its effect is not 


' merely to declare that the repeal of the. 


' Govt. of India Act, 1915, will not affect the 
‘ validity of the laws passed under that Act, 
It proceeds further and enjoins that all the 
law in forcein British India immediately 
before the commencent of Part III shall 
continue in force until altered or repealed 
or amended. This provision, in my judg- 
‘ment,amounts to a direction that the altera- 
tion, repeal or amendment of any law in 
force at the time of the commencent of 


Part III cannot be with a retrospective 
The provisions of s. 292 are no- 


effect. 


. doubt subject to the provisions of.s. 100 and 
(8) (1921) 2 AO 91; 90 LJ P O 102; 
7TLR436, J 


ATIQA BHGAM V. ABDUL MAĠĞHNT KAAN(ALE.) 


‘The impugned Act is therefore void. 


-in the form of 
-to procedure. 


- question referred is- as follows: 


25 L T 136;..: 
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it is therefore legitimate to argue that the 
Federal and the Provincial Legislatures, 
while exercising the power of legislation 
vested in them, have the power to repeal an 
existing enactment. But the power- to ree 


peal or amend witha retrospective ‘effect: 


is taken away by the mandatory provisions 
of s. 292, This follows from the use oftke 
word “until”. in the last- mentioned section. 
This word puts a time-limit on the power 
of the Federal and the Provincial Legis- 
Jatures to alter, repeat or amend: the law 
referred to in s. 292. A comparison of 
s. 13 ', Govt. of India Act, 1915, withes; 292 
of the“ present , Constitution Act points to 
the conclusion that s, 292 is more than 8 
mere saving section. ~ 

The Provincial Legislature while mak- 
ing law with respect to any of the matters 
specified in the Provincial or the Concurrent 
List has no doubt the power to repeal or 
amend an enactment relating to that matter 
but this can be done only with prospective 
and not with retrospective effect. ‘The 
power given bys, 100 must be so exercised 
as not to contravene.any other provision: of 
the Constitution Act, 
alteration, repeal or amendment of the law 
referred to in s. 292 cannot be done retros¢ 
pectively. Now the impugned Act does in 
substance repeals. 73 witb a retrospective 


-efiect, and to this extent, offends. against 


the provisions of s. 292, Constitution Act. 

In arriving atthis conclusion -I have 
not overlooked the fact that the impugned 
Actisin form an enactment relating to 
procedure and that there is no vested 


‘right in procedure, It may very well be 


that it was with a view to sail ‘clear -of 
s. 292 that the impagned Act was drafted 
an enactment - relating 
But its validity, as already 
stated, has to be judged by reference to 


its substance and not to its form. For the 


reasons given above, my’ answer to the. 


The U. 
P. Regularization-of Remissions’ Act (XIV 


-of 1938) is not intra vires the. Legislature 
_of the United Provinces. 


It follows that the 


“aa 
`i 


“Bajpal, J.—This appeal came for Hear 4 


ing before a Bench of two Judges. “One 
of the questions that wes argued was whe- 
ther the U. P. Regularization of Remissions 
Act Local Act XIV of 1938, was or was not 
intra vires the Legislature of the United 
Provinces. They felt that the question 


-was not free from difficulty and was one of 


.great Importance, The case was therefore 


"directed to. be laid before the Hon’ble the. 


a 
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Ohief Justice for the constitution of a Full 
Bench for tke decision of the said question, 
and that is how the matter has come before 
us, -It was realized that the Provincial 
- Govt. also might be interested in our deci- 
sion and therefore notice was issued to the 
Advocate-General as well. One of the ap- 
Pellants, engaged Mr. Gopi Nath Kunzru 
and both points of view have been placed 
before us with great ability and thorough- 
ness Itisnot necessary for me cto state 
the facts giving rise to the present appeal 
for they donotin any manner have any. 
bearing on the decision of the question 
-before us andthey have been given at 
length in the judgments of my learned 
brethren. 
. Where -an Act is impugned on the 
‘ground that it is ultra vires, it is usual 
to discuss the pith and substance of the 
Act, but before I proceed to dogo I would 
like t> point out the genesis of the Act. On 
May 13, 1937, this Court decided the case in 
Muhammad Abdul Qaiyum v. Secretary of 
‘State (1), The importance of 6s. 73 and 74 
sof the Agra Ten, Act. Lozal Act III of 
-1926, came up for discussion. Section 74 
provides as follows: 
-~ ‘*(1)-An‘ order passed under sub-s. (1) or sub-s. (2) 
of s. 73 shall not be questioned in any Oivil or 
‘Revenue-Oourt. (2) A suit shall not lie for the 
recovery of any rent of which the payment*has been 
remitted in accordance with the -provisions of s. 73, 
or, during the period of suspension of any rent of 
which the payment bas been suspended in accord- 
ance with the provisions ofs. 73.” 
‘Section 73 (1)-provides as follows ; 
. “ When for any cause the ‘Local Govt., or any 
authority empowered by it. in this behalf, remits, or 
. suspends for any period the paymentof the whole 
or any part of the revenue payable in respect of 
any Landeer.scseceecvaee ye COMO CEL sesssssccsesaceces may order 
that the rents of the tenants holding such land or 
any portion thereof.......... A KA shall be remitted or 
- suspended for the period of such remission or sus- 
pension of payment of revenue, to an amount which 
shall bear the same proportion to the whole of the 
rent payable in respect of the land, as the revenue 
of which the payment has been so remitted or sus- 
pended bears tothe whole of the revenue payable in 
respect of such lend.” 
It was held in that case that s. 73, Agra 
Ten, Act, provides that the remission 
= or .suspension of revenue is to precede 
_, the remission or suspension of rent and 
the proportion of the rent remitted or 
. Buspended must not bein excess of the 
proportion of.. the revenue remitted or 
suspended and where remissions in rent 


were in violation. of the provisions of 8. 73. 
‘lord bears some relation to the rent realized 


“of the Act aud notin accordance with that 


section, then in that case. 5, 74 of the Act. 


“Was no bar to a suit. 


The: Provincial Govt. realized—and in 


R 
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fact it is conceded before us by the 
learned Advocate-General—that in certain 
instances the remission of rent has been 
out of proportion to the remission of the 
land revenue and therefore the U. 
P. Regularization of Remissions Act Local 
Act XIV of 1938, was brought upon the 
Statute Book snd it received the assent 
of the Governor of the United Provinces 
on September 16, 1938 and was published 
under s. 75, Govt. of India Act, 1935, on 
September 24, 1938. Thisis what I call 
the genesis of the Act, The impugned 
Act consists of a Preamble and two sections, 
The Preamble says that ; 

“ Whereas it is necessary to regularize the remis- 


sions of rent made before the passing of this Act, on 
account ofthe fall in prices; It is hereby enacted 


utd 


as follows : 


The first section deals with the title, 
extent and commencement of the Act. 
Section 2 of the impugned Act provides 
as follows : 

“ Notwithstanding anything inthe Agra Ten. Act, 
1926, or the Oudh Rent Act, 1886, or in any other 
law for the time being in force where rent has 
been remitted on account of any fall in the price 
of agricultural produce which took place before the 
commencement of this Act, under the order of ths 
Provincial Govt. or any authority empowered by it in 
that behalf, such order, whether passed beforo or 
after the commencement of this Act, shall not be 
called in question in any Civil or Revenue Court." 


There are two provisos and an Explana- 
tion to 8. 2, but they are not of much im- 
portance forthe purposes of the present 
question and the Act has no other section. 
It is clear that the object -of the Act is to 
regularize the remissions of rent made 
before the passing of the Act, and tne effect 
of the Act isthat any order of the Pro- 
vincial Govt. or any authority empowered 
by it in that benalf remitumg rents on 
account of any fall in the price of agricul- 
tural produce which took place before the 
Commencement of the Act, whether such 
order was passed before or after the come 
mencement of the Act, becomes sacrosanct, 
and its validity cannot be questioned in 
any Oivil or Revenue Oourt. The Act 
therefore attempted to do away with the 
ruling of this Court in Muhammad Abaul 
Qaiyum v, Secretary of State (1). 


The rent payable by a tenant to his 
landlord is ordinarily fixed on the basis of 
a contract or according to the provjsions 
of the Agra Ten. Act or the Oudh Rent 
Act and the revenue payable by the land- 


by the landlord. Section 73, Agra Ten. 
Act of: 1926, was intelligible when it 
provided that ifthe landlord had to pay 
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‘a lesser revenue he would: be entitled to 
realize proportienately a lesser amount of 
rent from the-tenantry, but although with 
the wisdom of the Legislature we, as 
Judges, are not concerned, an enactment 
like the:present one, which makes an order 
‘of the Provincial Govt. final ucder what- 
‘ever circumsianceit maybe passed and 
‘however harshly it may affect the landlord, 
‘appears on the first glance a little out of 
the common run of ordinary enactments 
‘even if we:were to suppose thatthe order 
‘would not be passed arbitrarily and even 
fit be conceded that a Legislature is not 
bound to exercise its powers with discretion. 
‘The pith:and ‘substance ofthe impugned 
“Actis‘therefore to ‘regularize “an ‘order ‘of 
‘the’Provinéial Govt- in cohneetion,' with'the 
remission of rents in spite of anything that 
‘Might ‘be contained in the Agra ‘Ten. 
‘Act of 1926 or'the Oudh Rent Act of 13546 
‘or ‘even in any other law ‘for the time’ being 
in force. _ ; 
|. [ave “now'got tobee ‘whether thë'áppel- 
lant is right in his ‘contention thit ‘the Act 
is -ultra :virés or whether the Advocate- 
‘General ‘is‘right‘in-his ccntention that ‘the 
Act is intra wifês, Imay mention. “at {he 
very outset that, although the Act -réceivéd 
the assent ofthe Governor of the United 
Provincés, it didnot receive the ‘sanction 
of 'the ‘Governor-General of India. It 
may also be taken for granted that Courts 
should have ‘a leaning towards -holding 
an enactment inira vires rather than ultra 
vires, ‘The-presumption should ` therefore 
be ‘against the invalidity ofan Att. This 
Has“been held in-a number of cases, but I 
might refér only to'the casein D'Emden v. 
Péeddar (9) atp. 119, where Griffith, O. J. 
remarked : 
~ “Tt is, in our opinion, a sound principle of con- 
struction that Acts of a sovereign Legislature, and 
indeed of subordinate Legislatures, such as a 
Municipal authority, should, if possible, receive such 
an interpretation as will make‘ them operative and 
not inoperative.” 

‘In the*Federal Oourt in In the matter ‘of 
the Central Provinces and Berar Sales of 
Motor Spirit and Lubricants Taxation Act, 
- 2938 (2), Gwyer, C. J., and Sulaiman and 
Jayakar, JJ. “have ‘laid down the “princi- 
ples governing the interpretation of the 
Oonstitution Act, “and bearing all those 
pringiples in view I. propose to discuss the 
present enactment. The Constitution Act 
(the Govt. of India Act, 1935), Part 111; 
deals with the Governors’ 


(9) (1904) 1 O'L R 91,.(119), 
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! Provinces and 
Part V deals with Legislative powers. Becs 
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tion 99 says that 

“ subject to the provisions of this Act, the Federal 
‘Legislature may make laws for the whole or any 
part of British India or for any Federated State, 'and 
a Provincial {-egislature may‘make laws for the 
Province or for any part thereof,” 

Section 100, sub-s, (1) provides that 
aab anas aa ak the Federal Legislature has, anda 
Provincial Legislature has not, power to make laws 
with ‘respect toany ‘of ‘the matters enumerated 
in List I in Sch. VII to this Act (hereinafter called 
the, ‘Federal: Legislative List)” 

It then göes op to say in sub-3, 2 that 
“ notwithstanding anyhing in the next succeeding 
sub-section, the Federal Legislatare, and subject 
to the preceding sub-section, a Provincial Legisla- 
ture also, have power to make laws with respect:to 
any of-the matters enumerated in List III in the 
said Schedule (hereinafter called the ‘Concurrent 
List’).” 

In subss. 3 it provides that 
“subject to the two ‘preceding sub-sections, the Pro- 
vincial Legislature bas, and the Federal Legisla- 
a Province 
or any part thereof with respect to any of the 
matters enumerated in List II in the said Schedule 
(hereinafter called the ‘Provincial Legislative 
List") 

_In Bubtas. 4 it is said that 
“The Federal Legislature has power to make laws 
with respect to matters enumerated in the Provin-. 
cial Legislative List except fora Province or any 
part thereof,” - 
_ It would thus appear that three Lists are 
given in Sch. VII to ‘the Act ‘and ‘wHereas 
List I eduimerates the tatters ‘within ‘the 
competence oi the Federel -Legislature, 
List -II enumerates:the | matters ‘within the 
competence ofthe ‘Provincial Legislature 
and “List IH enumeératés-the matters which 
are within the competence both of the 
Federal -Legislature and.-of-the . Provincial 
Legislature. It is therefore ‘necessary iko 
see “whether thé present ‘enactoient comes 
within List If or within List [I—it is 
conceded that it does not come within 
List: I—and it is further to be ‘seem thatuf 
it eomes-in -List*lII, whether ‘the “prévisions 
of's.'107”of ‘the Act have wot in any Way 
been contravened. 

The contention: ofthe learned Advocate- 
General is that the impugned Acithas refer- 
ence to Entry No. 2 read with Entry No.21 
in ‘Hist If andis not in any -way repugnant 
to any provision of an existing Indian -law. 
The Federal Legislature has not yet begin 
to function. “Existing “Indian'law” means 
according to s.'311 (2), Constitution Act 
“any law, ordinance, order, bye-law, rule or regu- 
lation passed or made before the commencement 
of Part III of this Act by any Legislature, -autho- 
rity or person in any territories for the time being 
comprised in British India, being “sg Legislature, 
authority or person ‘having-power to “make: such ‘a 
law, ordinance, order; bye-law rule or regulation;” 

Part III of the Act came into force on 
April l; 1937 and at that time the Civil P. O 
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of 1908 and the Agra Ten. Act of 1996 were 
in force. 

The contention of Mr, Gopi Nath Kunzru 
ig that the present enactment in a way 
relates to Entry No. 4 in List III which 
is as follows: 

“ Oivil procedure including the law of limitation 
and all matters included in the Civil P, O., at 
the date of the passing ofthis Act; etc. etc, 
and as it is repugnant to the Civil P. O, of 
1908 the existing Indian law, namely, the 
Civil P: O. shall prevail and the Provincial 
law shall to the extent of the repugnancy, 
be. void inasmuch as the conditions laid in 
sub-s. 2 of s, 107 of the Act have not been 
complied with and the Act did not 
receive the assent of the Governor-General, 

It is eaid that as the impugned Act 
Provides that no order for remission of 
rent, whether passed before or. after the 
commencement: of the Act, that is to say 
any- order passed even before April 1, 193 7, 
shall be.calledin question in any Civil or 
Revenue Court, it is:repugnant to-s. 9, Civil 
P.. O., which provides-that the Civil Courts 
shall have jurisdiction to try all suits of a 
civil nature, and a suit asking for. a decla- 


ration that a certain order of the executive | 


Govt, is illegal is a suit of a civil nature, 
But the self-same section makes an excep- 
tion with regard to suits of which the cognize 
ance is either expressly or impliedly barred, 
and s. 4 1); Civil P.C., provides that 
“in the absence. ofany specific provision to the con- 
trary nothing in this Code shall be deemed to limit 
or otherwise affect any special or local law now 
in force or any special jurisdiction or power con- 
ferred: or any special form of procedure prescribed 
by or under any other law for the time being in 
force.” 
The result of s. 4 and the exception cone 
tained in s. 9 is that it is open to a special 
or local law to direct that certain suits of 
a civil natare shall not be tried by Oivil 
Qourts. It is not necessary therefore for 
me to discuss the meaning of the word “ree 
pugnancy” or to discuss the cases where the 
word “repugnancy” has been construed, for 
whatever meaning be given to the word 
“repugoancy” the impugned Act cannot 


be said to be repugnant tos. 9, Civil P, O. 


As Isaid before the impugned Act does 
not come in List I and as I have just 
now discussed the impugned Act is not, in 
any way Tepugnant to civil procedure. 


which is at Entry No.4 in List III, theres 


fore the only question is whether it comes in 
List IT or it does not come in any list at 
all, for s. 104, Constitution Act, deals with 
the authority of the Governor-General -by 
public.. notification . to empower either the 
Federal Legislature or a “Provincial Legis" 
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lature to enact a law with’ respect to any 
matter not enumerated in any of the 
lists in Sch. VII, and this clearly means 
that in spite of the three lists which have 
altempted to exhaust the entire field of 
legislation, it is possible that some matters 
may haye escaped the notice of the framers 
of the Act and an emergency may arise 
when the Governor-General may have to 


ai + t iz 


act under s, 104 of the Act. 


It is.therefore posaible to hold: that. Local 
Act No. XIV. of 1938 does not, come within 
any of the lists in Seh. VII and that it could 
be.enacted only under the residual powers 
of the Legislature as contemplated by 
s.» 104 and not having been so done is ultra 
vires, but in construing an. enactment of 8 
Provincial Legislature. we must assume that 
this legislative body was acquainted with 
its powers and that it did not intend to 
exceed them. I am for the present not 
considering. the argument based on s. 292, 
Constitution Act, on which great reliance 
was Placed by Mr, Gopi Nath Kunzru and 
to which reference will be made in the 
judgment later on, but Iam. at the present 
moment only dealing with the question 
whether l 
“on abroad and liberal construction without per! 
verting the languagé of the enactment and’ simply 
for the purpose of supplying omissions or of ‘cor- 
recting supposed errors,” 
these are the worda of Gwyer, O. J. in 
In the matter of Central Provinces and 
Berar Sales of Motor Spirit and Lubricants 
Taxation’ Aet, 1938 (2), it is possible to hold 
that the impugned Act comes within any of 
the entries in List No, 2, Entry No. 2 in List 
No, 2 has reference to the jurisdiction and 
powers of all Couris except the Federal 
Court, with respect to any of the matters 
in this list and Entry No, 21 has reference 
to land, that is to say, rights’ in or over 
land, land tenures, including the relation 
of landlord and tenant, and the collection 
of ren's. Without therefore being pedane 
tic or hypercritical, is it not possible 
to say that when s, 2 cf the impugned , 
Act was enacted it dealt with the juris- 
diction and powers of Civil and Revenue 
Courts with respect to, the collection of 
rents by the landlord from the tenant and 
hed reference to a matter included incthe 
relationship existing between landlord and 


_ tenant ? [ think it is so possible. I am there- 


fore.of the opinion that the U. P. Regulari- 
zation of Remissions Act, 1938, comes 
within Entry No. 2 read with Entry No. 21 
of List No, 2, sch, VI, Govt, of India Act. 
Ihave so far dealt with the argument 
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based on s. 107, Constitution Act, and with 
the question as to whether the enactment 
in dispute comes within List No. 2, which is 
the Provincial Legislative Liet, or not. It 
was contended that the present legislation 
was of a confiscatory nature and was op- 
‘posed tos. 299, Govt. of India Act, inas- 
much a8 landlords had been deprived to 
a certain extent of their properties without 
the payment of any compensaticn. Even if 
I were to assume that the present enact- 
ment was of such a nature, it is clear that 
although the previous sanction of the Gov- 
ernor was not obtained, as contemplated by 
subss. 3 of s. 299, the legislation would not 
be invalid on this ground alone, because 
the assent to the Act was given by the 
Governor ‘of the United Provinces on 
September 16, 1938, and the defect, if any, 
was cured under subes. 2 of s. 109, Govt, of 
India Act. 

f 


There remains only the discussion o 
b, 292, Govt. of India Act. That section 
provides that 
“ notwithstanding the repeal by 
Govt. of India Act, but subject to the other provi- 
sions of this Act, all tbe law in force in British 
India immediately before the commencement of 
Part III of this Act shall continue in force in 
British India until altered or repealed or amended 
by a competent Legislature or other competent 
authority.” a . 
“The submission of the appellant is that 
the Agra Ten. Act of 1926 was in force be- 
fore April 1, 1937. when Part III cf the 
present Govt. of India Act came “into force, 
and therefore ss. .3 and 74, Agra Ten. 
Act, shall continue in force in ` British 
India until. altered or repealed or amended 
by a competent Legislature or Other come 
petent authority, The result of e. 2 of the 
amended Act is that ss. 73 and 74, Agra 
Ten, Act of 1926, become a dead letter, for 
the Preamble of the Act shows that it was 
necessary to regularize the remissions of 
rent made before the passing of the Act, 
that is prior to September 16, 1938, and 
might well embrace orders passed prior to 
April 1, 1437, but under s. 292, Govt. of 
e India Act, the aforesaid ss. 73 and 74, Agra 
Ten, Act, remained on the Statute Book 
unaltered, unrepealed end unamended, I 
am aware that itis open to a legislation to 
say that it will have a retrospective ope- 
tation and where the intention and the 
words are clear such an operation will 
follow, but ordinarily a statute ought to 
be construed as prospective only, more 
. particularly where it affects an existing 
tight or obligation and does not affect 
merely matters of procedure. The Act 


this Act of the 
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pretends to deal with procedure only, for 
it. attempts to regularize the remissions 
of rent and says that certain orders of 
the Provincial Govt. shall not be called- in 
question in any Civil or Revenue Court, 
but this is only a masquerade and the 
real purport of the Act is to take. away 
the rights of the landlords which were cons 
tained in ss. 73 and 74, Agra Ten. Act, 'aB 
interpreted by this Court in Muhammad 
Abdul Qaiyum v. Secretary of State (1). I 
therefore feel inclined to hold that the 
Act does not deal merely with matters of 
procedure but deals with substantive rights 
as well. 

Apart from that, the words of s. 292 are 
mandatory and provide that although the 
parent Act, namely, the Govt. of India Act 
of 1915, has been repesled, all the law in 
force in British India before the commences 
ment of Part III of the present Oonstitution 
Act sball continue in force in British India 
until altered etc. Some importance has to 
be attached to the words ‘‘continue in force” 
and “until” and giving to these words their 
proper importance it is clear that the ime 
pugned Act has attempted to do something 


,indirectly which it could not do directly; 


and this cannot be countenanced. | 
It might be interesting to mention that 
ss. 73 to 75, Agra Ten. Act, 1926, were res 
pealed by s. 2, U. P. Rent and Revenue 
(Relief) Act, U. P. Act, XVII of- 1938, which 
received the assent of the Governor of the 
United Provinces on December 17, 1938, ‘If 
the last. mentioned Act was passed -by a 
competent Legislature or . other competent 
authority—and no arguments were advance- 
ed before us to the contrary and indeed it 
was not necessary to do so—then ss. 73 to 
75, Agra Ten. Act, were repealed in terms of 
s. 292, Govt. of India Act, only on Decem- 
ber 17, 1938, and until then they continued 
in force. Itis true that s. 292, Govt. of 
India Act, is a saving or a preserving sec- 
tion, but what it saves and what it pre- 
serves has to remain saved and preserved in 
terms of the section and can be destroyed 
only in terms of the section and not in the 
manner adopted by the U. P. Regularizas 
tion of Remissions Act, 1938. 
It was not argued before us that there 
was a valid portion in the impugned en- 
actment, namely, regularizing the orders 
regarding remissions of rent passed after 
the commencement of the Act and there- 
fore this portion should be separated and 
should be declared intra vires, but even if 
such an argument be advanced, I would 
repel it -because to.my. mind the valid and- 
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invalid portions of the Act cannot be sepa- 
rated and the whole Statute is ultra vires. 
In fact the Preamble says and I have indie 
cated when discussing the genesis of the 
Act that the whole object of the enactment 
is to regularize remissions of rent made 
before the passing of the Act, and the Pro- 
vincial Legislature would, I venture to 
think, have not enacted the good portion 
of the statute without the bad. My answer 
tothe question referred to us is that the 
U. P. Regularization of Remissions Act; XIV 
of 1938 is not intra vires the Legislature of 
the United Provinces. 


Mohammad Ismall, J.—The facts that 
have given rise to this reference to the 
Full Bench have been set out in detail by 
my learned brother Iqbal Ahmad, J. I need 
not recapitulate them at length. The suit 
was brought for the recovery of certain sum 
of money, against the defendants who are 
thekadars. The. suit was resisted inter alia 
On the ground that in consequence of the 
remissions of rent granted to tenants by an 
executive order of the Provincial Govt. the 


liability of the thekadars was reduced to the ` 


extent of the remissions. The suit was par- 
tially decreed by the trial Court and the de- 
fendants were given credit for the remis- 
sions of rent allowed to the tenants, The 
decree of the trial Court was affirmed on 
appeal by the learned District Judge. A 
second appeal to this Oourt was preferred. 
During the pendency of the appeal the U.P. 
Regularization of Remissions Act, XIV of 
1938, (hereinafter called the Act) was passed 
by the Provincial Legislature, Section 2 of 
the Act provides : 

‘Notwithstanding anything in the Agra Ten. Act, 
1926, or the Oudh Rent Act, 1886, or in any other 
law forthe time being in force where rent has 
been remitted on account of any fall in price of 
agricultural produce which took place before the 
commencement of this Act, under the order of the 
Provincial Govt. or any authority empowered by it 
in that behalf, such order whether passed before 
or. after the commencement of this Act, shall 
a Tan in question in any Civil or Revenue 

ourt. 


“Ab the hearing of the appeal it was con- 
ténded on behalf of the appellant that the 
Provincial Govt, have no authority to grant 
remission of rents except in accordance with 
the provisions of the Agra Ten, Aci of 1926 
and that the Act was ultra vires the Legise 
lature. The Benchin view of the impor- 
tance of the point raised in appeal referred 
the following question to the Full Bench. 


“ Whether the U. P. Regularization of Remissions 


Act XIV of 1938 is or is not intra vires the Legis- 
lature of the United Provinces ?".. ...2 1.3.1 
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Learned Counsel for the appellent has 
challenged the validity of the Act on seye- 
real grounds; They may be summed up 
as follows: (a) that the impugned Act is 
invalid because it is not with respect to 
any of tha matters enumerated in List 
No. 2 or List No. 3 of Sch. VII, Govt. 
of India Act, 1935. (b) That even if it 
falls within Vist No. 3 it is void as the 
provisions of the Provincial law are 
repugnant to the existing Indiau laws and 
that the Provincia] law has not received the 
assent of the Governor-General or of His 
Majesty as required by s. 107 (2), Govt. of 
India Act. (2) That the Act is Void as 
it offends against ss. 292 and 299, Govt. of 
India Act. 

Before considering the objections a 
reference fo tke relevant portion of s. 100, 
Govt. of India Act, will be helpful. Under 
the above section a distribution of the powers 
to the Provincial and Federal Legislature 
has been made; (1) The Provincial Legisla- 
ture has been given no power over the subject 
enumerated in List No. 1. (2) It enjoys 
concurrent power Over List No. 3 subject 
to the exclusive power of the Federal Leg:s- 
lature over List No. 1. (3) It has got ex- 
clusive power over List No. 2 subject to 
the powers of the Federal Legislature 
over Lists Nos. 1 and 3. If any provi- 
sion of a Provincial Legislature is repuge- 
nant to any provision of a Federal law 
which the Federal Legislature is competent 
to enact or to any provisicn of an existing 
Indian law with respect to any matters 
enumerated in the Ooncurrent Legislative 
List then, subject tothe provisions of this 
section, the Federal law whetner passed 
before or after the Provincial law, or, as 
the case may be, the existing Indian law, 
shall prevail and the Provincial law, to 
the extent of the repugnancy, be void 
[s. 107 (1)]. Sub-section 2 of s. 107 provides 
a procedure in case of repugnancy with 
respect to Ooncurrent Legisilative List. 
It runs thus: 

“ Where a Provincial law with respect to one of 
the matters enumerated in the Concurrent Legisla- 
tive List contains any provision repugnant to theo 
provisions of an earlier Federal law or an exist- 
ing Indian law with respect to that matter, then, 
if the Provincial law, having bsen raserved for the 
consideration of the Governor-General or for the 
signification of His Majesty, the Provincial law 
shall in that province prevail, but nevertheless the 
Federal Legislature may at any fime enact further 
legislation with respect tothe same matter,” 

It would appear therefore that the 
Provincial Legislature enjoys unfettered 
power to legislate within its exclusive list — 
but the power with respect to Concurrent 
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‘List is subject to the restrictions mention- 
ed above, “Ordinarily a tenant is bound 
to pay rent for his holding on the basis 
of recorded rent. A tenant on being 
admitted to the occupation of land isliable 
to pay such rent as may be agreed upon 
between him and his landholder (e. 43, 
Act IIT of 1996), If the ténant fails to pay 
the agréed rent the landholder is entitled: 
to recover the same by suit, or by distraijnt, 
or by notice to the Tahsildar, in accordance 
with the provisions of the Agra Ten. Act (see 
8.132), In special circumstances the rent 
may be-enhanced or abated. This can be 
done only by registered agreement or by 
decree or order of a Revenue Court (s. 50), 
The Court making a decree in a suit for 
arrears of rent may allow remission of rent 


to the tenant when it appears to the Court - 


that area of the holding was decreased by 
diluvion or otherwise or that the produce 
thereof was so diminished by drought, hail, 
deposit of sand or other like calamity during 
the period for which the arrear is claimed. 
Such aremission however will be subject 
to the sanction of the Collector. When 
remission of rent is granted the Revenue 
Authorities shall on the report of the Court 
grant a remission of revenue in proportion. 
to the. rent remitted for the corresponding 
area belonging to the same landlord (s 72), 
- Similarly, when the Local Govt, for any 
cause remits. or suspends for any period 
the payment of the whole or any part of 
the revenue payable in respect of any land 
it may order that the rents of the tenants 
holding such land or any portion thereof 
mediately or immediately from the lande 
lord shall be remitted or suspended for 
the period of such remiseion or suspension 
of payment of revenue to an amount which 
shall bear the same proportion to the 
whole of the rent payable in respect of the 
land as the revenue of which the payment 
has been so remitted or suspended: bears to 
the whole of the revenue payable in respect 
of such land (s. 73). There are some other 
provisions of similar nature which eme 
power Govt. to grant remissions of rént: 
Theré is however no provision in the Act. 
which empowers the. Local Govt.. to inter- 
fere ‘with the: contractual obligation of a 
tenant by an ‘executive order: 
case tbat a tenant is relieved of. his liability 
to the landlord: a corresponding relief is. 
given to.the landlord with respect to land: 
revenue. In the present case it is conceded 
that the remission of rent granted to the 
tenants: during the period in dispute was. 
not authorized by law. 
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of the Govt therefore was manifestly irre- 
gular and could be challenged in a Court 
of Law. To obviate such a pos.tion the Pro- 
Vincial Legislalure enacted Act X1V of 1938. 
By that Act no amendment in the provi- 
sions of Act III of 1926 was made. It is 
argned on behalf of the appellant that the 
right cf the landlord to realize rents from. 
the tenants on th: basis of contractual 
rates remained unaffected. The Act begins 
witb a Preamble which says: 

“ Whereas it is necessary to regularize the remis- 
sions of rent made before the passing of this Aot 
on account of the fall in prices : it is hereby enacted 
us follows,” 

In the body of the Act however no legal 
sanction is given in clear terms to the 
executive order of the Govt. Section 2 
merely bars the aggrieved- party from 
questioning the order of the Provincial 
Govt. or any authority empowered by it in 
that behalf remitting rents, in any Civil 
or Revenue Court. The question that falls 
to be decided is whether it is within the 
competence of the Provincial Legislature 
to pass suchan Act. The decision of this 
question will depend on the decision of the 
further question whether the Act relates to 
one of the subjects enumerated in List IF 
as contended by the Advocate:General or 
falls within List IlI a urged by learned 
Counsel forthe appellant. Itis not neces- 
sary to cite many authorities in support of 
the proposition that the presumption is in 
favour of the validity of the Act. I may 
only quote the observations of the learned 
Chief Justice of the Federal Oourt, In the 
matter of the Central Provinces and Berar 
Sales of Motor Spirit and Lubricants Taza» 
tion Act, 1938 (2) at p. 15*. 7 

“The Judicial Committee have observed. that a 
constitution is not to be construed in any narrow. 
and pedantic sense, per lord Wright in James v.. 
Commonwealth of Australia (10) at p.61!. The rule’ 
which may apply tothe interpretation of other statutes’ 
apply, it is true, equally to the- interpretation of a. 
constitutional enactment but their application is of 
necessity conditioned by the subject-matter of the 
enactment itself; especially is this true of a federa~ 
tion constitution’ with its nice balance of jurisdic; 
tion. I conceive thata broad and liberal spirit 
should inspire those whose duty it is to interpret 
it; but I do not imply by this that they are free to 
stretch or pervert the language of the enactment in: 
the interests of any legal or constitutional theory. 
or even forthe purpose of supplying omissions or 
correcting supposed errors.” 

It isin this spirit that we have to ap- 
proach the consideration of the Act. I now 
proceed to examine the contention of learn- 


(10) (1936) A O 578, (614); 105 LJ PO 115; 155 L 
T 398; €0 B-J 688; 59 T L'R 696; 56 LI. L Rep, 
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ed Counsel forthe appellant. Itis argued: 
by him. that the: impugned: legislation does’ 
not fall either within List II or List III. 
In the'alternative itis: contended .. that it 
falls within Entries. Ncs 4 and 15 of List IIL 
(Concurrent. Legislative List). Entry No: 15 
deals with civil procedure, including the 
law of limitation and all matters included’ 
in the Civil P. C. at the date of the passing 
of this Act. Itis argued that by virtue of 
s. 9, Civil P. O., the Oivil Oourts. have 
jurisdiction to try all.suits of a civil nature 
excepting suits of which their cognizance’ 
is either expressly or impliedly barred. [tis 
urged that at the date of the passing of the 
Govt. of India Act the jurisdiction of the 
Civil Courts to try suits in which the re» 
missions of rent granted by the Provincial 
Govt, could be questioned was neither 
expressly nor impliedly barred and that 
the effect of s. 2 of the Act is that such 
a jurisdiction isimpliedly if not expressly 
taken away. According to learned Counsel 
this provision is repugnant to the existing 
Indian law, namely, the Oivil P. O., and is 
therefore void. In my opinion the argument 
of learned Counsel is untenable. Section 9 
confers only a qualified right upon a litigant 
to institute suits in Oivil Courts. The sec- 
tion itself contemplates that snits of a civil 
nature may be barred by other enactments. 
Section 4 of the Code provides: 

“ In the absence of any specific provision to the 
contrary nothing in this Code shall be deemed to 
limit or otherwise affect any special or local law 
now: in force orany special jurisdiction or power 
conferred or any special form of procedure pre- 


scribed by or under any other law for the time being 
in force.” 


If the Provincial Legislation is otherwise 
valid it will not become invalid becase it 
debars the Civil Courts from questioning 
the legality of the remissions. Learned 
Advocated-General argues that the ‘pith 
and substance” of the impugned legislation 
is to regularize the executive order of Govt. 
with respect to collection of rent; It is 
contended that the Provincial Govt. has 
been given exclusive powers to legislate 
with respect to land, that is, rights in or 
over land, land tenure including the re- 
lation of landlord and tenant and the collec- 
tion of rents . . . ‘Entry No. 21, List ID), 
Under this entry the Provincial’ Legislature 
has been given very wide powers with res- 
pect to matters enumerated in the entry. 
The matters that are governed by the 
Ten, Act would fall within the ambit of 
this entry. The division of the classes of 
tenure, the time for payment of rent, the 
rate of rent and other allied subjects’ are 
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governed by the Ten. Act. The remis- 
sion granted-to tenants and the Oourts em- 
powered to entertain suits for recovery of 
rent would similarly be governed by the 
Tenancy legisla‘ion. The Act has in effect 
attempted to regularize the remission of 
rents granted to tenants. If such legisla- 
tion can come under any entry it should 
fall within Entry No. 2, List No.2. Ta my 
opinion the impugned Act is in substance 
with respect to land and as such is within 
the competence of the Provincial Legisla- 
nae and doesnt trench upon an cecupied 
field. 

There is yet another argument against 
the contention of learned Counsel for the 
appellant. The Oivil P. O., deals with 
several matters, e. g., questions of procedure 
pure and simple, right of appeal, power 
to issue commissions, injunctions, etc. 
Part I deals with the jurisdiction of Civil 
Courts, s. 9 falls under the heading of 
jurisdictions. A perusal of Entry No. 4 
shows that it relates to that part of the 
Code which deals with questions of proces 


‘dure only. Entry No. 15 of Goncurrant 


Legislative List is limited to matters 
enumerated in List No. 3, If this inter- 
pretation is correct, it follows that the 
Provincial Legislature was competent to 
legislate with respect to jurisdic:ion of 
Oivil Courts barring certain class of suits 
(vide Hentry No, 2? and Entry No. 21), Any 
other interpretation would give rise to 
conflict between the two Legislatures and 
would render Entry No, 2 of List No. 9 
Tedundant, The Principle of construction 
has been dealt with by Sulaiman, J. in 
Oaze No. 2 of 1939 Shyamakant Lal v. 
Rambhajan Singh (11) at p. &3. Tt ig 
cbserved: 

“ Whenthe question is whether a provincial legis- 
lation is repugnant to an existing Indianlaw the 
onus of showing its repugnancy and the extent to 
which it is repugnant should be on the party 
attacking its validity. There ought to be a pre- 
sumption of its validity and every effort should be 
made to reconcile them and construe them both s0 
as to avoid their being repugnant to each other 
and care should be taken to sea whether the two 
do not really operate in different fields withouto 
encroachment. Further repugnancy must exist in 
fact and not depend merely on a possibility,” 

In my opinion tzrerefore the Act falls 
within Entry No. 2 and Entry No. 21 of List 
No. 2 and not within Entry No. 4 and Fntry 
No. 15 of List No, 3, Ths next poin; T 
proceed to consider relates to s. 299, Govt, 
of India Act, It 1s argued that the Provincial 

(11) AIR 1939 FO 74, (83); 182 Ind. Oas. 161 
(1939) Kar. (F O) 165; 19339 OLR 399; 122R F QO 
1,5 B R756; 20 PL T 473; 1939) M WN 874; 
(1939) F OR 193; 430 W N FO 68 (F 0). 4 
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Govt, had no right to extinguish or modify 
the rights of the landbolders with respect 
to Jand owned by them. Even if the 
argument is sound. it does not affect the 
validity of the Act because the sanction of 
the Governor has been obtained as required 
by s. 299, subes. 3. The sub-section no 
doubt says that the previous sanction is 
necessary and in this case there is nothing 
to show that the direction given in the 
section was sirictly complied with. The 
defect however is cured by s. 109, sube 
cl (2) which provides : 

“No Act of the Federal Legislature or a Provin- 
cial Legislature and no provision in any such Act 
shall be invalid by reason only that some previous 
sanction or recommendation was not given if assent 
to that Act was given—(a'’ where the previous sanc- 
tion or recommendation required is that of the 
Govt. either by the Governor or by the Governor- 
General or by His Majesty.” 

This objection therefore has no force. 
The third point which has been strenuously 
argued by learned Counsel for the appellant 
relates tos, 292, Govt, of India Act. The 
section provides: 

“ Notwithstanding the repeal by this Act of the 
Govt. of India Act, but subject to the other pro- 
visions of this Act all the law in force in British 
India immediately before the commencement of 
Part III of this Act shall continue in force in British 
India until altered or repealed or amended by a 
competent Legislature or other competent authority." 

It is said that until the Act received the 
assent of the Governor, that is, September 
1938, Act ITI of 1926 remained in force and 
under the provisions of the said Act the 
landholder could bring a suit for the 
enforcement of his right in a Revenue Court. 
- The Act according to learned Counsel may 
bar certain class of suits from the date of 
the passing of the Act, but the Provincial 
Legislature has absolutely no right to legis- 
late with respect to a period anterior to 
the passing of the Act when another valid 
Act was in force. It is manifest that 
indirectly the rights of a landholder which 
accrued long before the passing of thé 


Act were prejudicially affected by the Act. 


The rents which fell due before 1938 with 
respect to which remissions were allowed. 
could. have been recovered through a Court: 
of Law. Since the passing of the Act such 


rights cannot be enforced with the result. 


that for all practical purposes the rents 
had been reduced to the extent of the 
remigsions. Learned Counsel referred to 


Maxwell on Interpretation of Statutes, p. 86,- 


Edn. 7. The following passage from a 
judgment of Wright, J.inIn re Athlumney 
(12) at pp 55] and 552, was.relied upon: 
(12) (1898) 2 Q B 547 (551-552); 67 L J Q B 935: 
19 L T 303; 47 W R 144; 5 Manson ‘322, i 


> i 3 a a: ~ vi 
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“No rule of construction is more firmly estab- 
lished than this that a retrospective operation is not 
to be given toa statute so as to impair an exiat- 
ing right or obligation, otherwise than as regards 
matters of procedure unless that effect cannot be 
avoided- without doing violence to the language of 
the enactment. If the enactment ig expressed in 
language which is fairly capable of either interpre- 
pare it ought to be construed as prospective 
only, 

The same learned author relying upon 
Inve Williams and Stepney (13), Stead vV. 
Carey (14) and Bell v, Bilton (15), says: 

“Tt is hardly necessary to add, whenever the in- 
tention is clear that the Act should have a retros- 
pective operation, it must unquestionably be so 
construed, even though the consequences may appear 
unjust and hard.” 


It is argued by the Advocate-General 
that the Act is not retrospective because the 
suits on the basis of agreed rent finally 
disposed cf before the passing of the Act 
were not affected by the operation of the Act 
and that the direction contained in the Act 
apply to future- claims only or to the claims 
that may be pending at the time of the 
passing of the Act. In my opinion, this 
contention is not well-founded. It is our 
duty to look to the substance and not only. 
to the form of the Act, The natural result 
that flows from the Act is that the rents 
which bad fallen due prior to the passing of 
the Act could not be recovered through a 
Court of Law. In other words, the rights 
that hed already accrued were taken away: 
by this Act, It follows therefore that the 
operation of the Act is retrospective. This. 
however is no ground for holding-that the 
Act is invalid. If the’Provincial Legislature. 
has the power to pass the Act it will not: 
cease to be valid merely because it affects: 
eg rights or may appear to be unjust or 

ard. 

Lastly, it is contended that the Provincial 
Legislature isnot empowered to disregard 
any of the provisions of the Govt, of India. 
Act. Jt is urged that under s. 292 all the 
laws in force at the time of the commence- 
ment of Part IH, Govt. of India Act conti- 
nued in force until altered or repealed. As 
the Agra Ten, Act (III of 1926) or any of 
the provisions of the said Act were neither 
repealed nor altered at the time the Act 
was passed the Provincial Legislature was 
not competent to nullify the provisions of 
the subsisting Acts until they were repealed 
according to law. There is no doubt that 
the rights that were enjoyed by a litigant 


(13) (1891)2 QB 257, 
„(9 (08451 O B 49614 LJO P 177;9 Jur, 


(15)g(1822) 4 Bing. 615. 
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under Act IIE of 1926 were materially 
affected by the new Act. 
Provincial Legislature created an anomalous 
situation, While it allowed the old Ten. 
Act to remain operative it took away the 
benefits of the Act by introducing Act XIV 
of 1938. ‘In other words, two parallel Acts 
diametrically opposed to each other re- 
mained on the Statute Book. The pro- 
vincial Legislature could undoubtedly repeal 
or alter the old Ten. Act but it could not 
take away the rights conferred by the old 
Act without repealing or altering that Act. 
I have already held that the Act falls within 
Entry No, 2 and Entry No. 21 of List II, 
but in my opinion it offends against the 
direction laid down in s. 292. The Provin- 
cial Legislature is not empowered to abro- 
gate the provisicns of the parent Act from 
which it derives its authority. I may men- 
tion that s. 73 of Act III of 1926 was repealed 
in December 1938. The old Ten. Act itself 
was repealed recently. It was open to 
the Provincial Legislature to have repealed 
or altered the relevant sections of the 
Ten. Act at the time of granting remis- 
sions. This however was not done. The 
executive orders were passed granting re- 
missions irregularly. As stated above the 
legal rights of the land-holders were not 
affected by sucb an order as the local law, 
namely, Act III of 1926, authorized the 
landholders to institute suits for recovery 
of rent in spite ‘of the remissions. That 
right could not be taken away without 
repealing or altering the Act itself. Any 
other interpretation would defeat the pro- 
visions contained in s. 292, Govt. of India 
Act. My answer to the reference is that 
the U. P. Regularization of Remissions 
Act XIV of 1938, is not intra vires the 
Legislature of the United Provinces. 


By the Court.—The answer to the ques- 
tion referred is that the U. P. Regulariza- 
tion of Remissions Act (XIV of 1938) is not 
intra vires the Legislature of the United 
Provinces, 


D Answer accordingly, 
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Limitation Act (IX of 190°), ss. 19, 20—Mortgagor 
losing all interest in mortgaged property, whether can 
by acknowledgment under 8. 19 or by payment of in- 
terest or principal under 3, 20, bind person on whom 
his interest has devolved. 

A mortgagor who has lost all interest in the mort- 
gaged property, cannot by an acknowledgment within 
the meaning of s. 19, Lim. Act, or by the payment of 
interest or principal within the meaning of s. 20 
bind the person on whom his interest has devolved, 
17 Ind. Cas, 619 (1), 138 Ind. Oas. 632 (3) and 161 Ind. 
Cas. 921 (4), Overruled. Bolding v. Lane (6) and 
Newbould v. Smith (9), relied on. 86 Ind, Oas. 434 (7) 
and Surjiram Marwari v. Barhamdeo Pershad(5), 
approved. Krishna Chandra -Saha v. Bhairab 
Chandra Saha (7) and Domi Lal Sahu v. Roshan 
Deobay (8), dissented from. fp. 605, col, 2.] 


S. A, against the decree of the Sub- 
Judge, Salem, in A. 8. No. 5 of 1935. ` 


Mr, S. S. Ramachanira Aiyar, for the 
Appellants, 


Mr. M, Krishna Bharathi, for the Respon- 
dents. 


Leach, C. J.—This appeal raises a ques- 
tion of limitation and one of some difficulty. 
The sppellants filed a suit in the Court of 
the District Munsif of Salem to enforce a 
mortgage which had been created on No- 
vember 12, 1913 by a Hindu father and his 
son. Theappellants are the assignees of an 
interest in the mortgage. Under the terms 
of the mortgage deed the debt became paye 
able in one year. On January 16,1919 a 
creditor of the mortgagors obtained a money 
decree against them and in execution of that 
decree purchased the equity of redemption. 
On December 16, 1920 the first mortgager 
paid totbe mortgagees Rs. 200 towards the 
amount of Interest then due in respect of 
the mortgage debt. A record of this pay- 
ment was endcrsed on the deed and signed 
by the first mortgagor. A suit to enforce the 
mortgage was filed cn December 9, 1932, 
The question which arises is whether the 
payment of the Rs. 200 on December 16 
1920 saves the suit from being barred by the 
law of limitation. That the personal remedy 
agsinet the mortgagore is barred is cone 
ceded, but itis said that inasmuch as the 
payment of the Rs, 200 towards interest was 
made within eight years of the creation of 
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the mortgage. a fresh: period of limitation 
started and the svit having been filed with- 
in twelve years from the date of the pay- 
ment of interest, the appellsnts are entitled 
to have the property sold.in order to realize 
what is dretothem. The District Munsif 
held that the payment of interest on Decem- 
ber 16, 1920 did operate to save limitation 
and granted the appellants a decree. On 
appeal the Subordinate Judge of Salem 
held that the suit was out cf'time, 

The Subcrdinate Judge’s decision was 
based on his interpretation- -of s. 20, Lim, 
Act, which says that where interest ona 
debt or legacy is, tefore the expiration of 
the prescribed, period, paid as. such by the 
person liable to pay the debt or -legaey, or: 
by his agent duly authorized in this behalf, 
a fresh period of limitation shall be come 
puted: from the time when the payment 
was. made, By. the. Lim. (Amendment) 
Act, 1927, a prcviso: was inserted’ to: the 
effect that after January l, 1928 acknow- 
ledgment of the payment must be in the 
handwriting of, or ma writing sigaed by, 
the person making tbe payment. As 1 
have indicated, there was such an acknow- 
ledgment in writing by the first mortgagor, 
but as tbis was nct necessary atthe time 
the Rs. 200 was paid, the mere payment 
would have been sufficient if the section 
applied, In this Court, it has been con- 
tended on behalf of the appellants that hoth. 
‘gs 19 and 20 can be called in aid to save 
limitation. Section 19 states that where, 
before the expiration of the period pres- 
eribed fora suit or application in respect 
of any property or right, an acknowledgment 
of liability has been made in writing signed 
by the party against whom the property or 
right ia claimed, or by some person through 
whom he derives title or liability, a fresh 
period of limitation shall be computed from 
the time when the acknowledgment was 
signed, 

For the respondent it has been argued that 
inasmuch as the mortgagors had parted 
with all their interest inthe properties as 
bhe result of the Court auction on Janu- 
ary~16, 1919 they were not personally liable 
to pay the mortgage debt, and therefore 
did not come within s. 20, Lim. Act, On 
the same basis, it was contended that they 
were not ina position to give an acknow- 
ledgment of liability within the meaning 
of s 19. There are several decisions of 
this Oourt bearing on the question, which 
has also been raised before the Oalcutta 
High Court. I will state the effect of these- 
decisions and then discuss the principle 
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involved in the light of certain English, 
decisions which in, my opinion also have 
bearing. a 

The decisions of this Court are; those 
given in Velayudam Pillai v. Vaithilinga 
Pillai (1), Yagnanarayana v. Venkata. Kris. 
shna Rao (2 , Muthu Chettiar v. Muthuswami, 
Jyengar (3) and Kanchari Modhugari, 
Narayana v. Nandigam Venkataramana 
Patnaik (4). In Velayudam Pillai V; 
Vaithilinga Pillai (1) a person executed a- 
deed of gift of the whole of his property. 
After the gift had been made he paid. in- 
terest in respect of thé amount due on a 
promissory note signed by him before the 
date of the gift. Benson and. Sundara, 
Aiyar, JJ. held that by reason of the provis. 
sions of s. 20, Lim. Act, the payment was, 
sufficient to keep alive the debt against.the 
universal donee, In Yagnanarayana Vvs 
Venkata Krishna Rao. (2), Couttss: 
Trotter, CO. J. and Ramesam, J. considered. 
that a person who was a party to a, mortgage. 
contract could make an acknowledgment. 
even after his interest in the properties had 
ceased, but they added that the acknows: 
ledgment bound only him or persons: claims. 
ing through him, i.e., assignees; from him 
after the acknowledgment. They accepted] 
the opinion expressed by. Mookerjee. J, in, 
Surjiram Marwari v. Barhamdeo Persad. 
(5), to which I shall presently refer. Inj 
Muthu Chettiar v. Muthuswamt Iyengar-(3), 
Jackson, J, held that an acknowledgment, 
of mortgage debt made by a mortgagor: 
after he had lost his. interest iw the. morte. 
gaged property affected both him and his, 
alienee, but Krishnan Pandalai. J.° who, 
formed the Bench with Jackson, J. did not 
go to this length. In his view an acknow= 
ledgment of the mortgage debt mada by. a, 
mortgagor who had sold a portion of the 
mortgaged property, but remained pare 
sonally, or in respect of the unsold portion,, 
liable on the mortgage, was effective to save; 


limitation as against the property sold. In 
Kanchari Modhugari Narayana’ V, 
Nandigam Venkataramana Patnaik (4), 


Ramesam and Stone, JJ. held that by reason 
of 8.19, Lim. Act, an acknowledgment by 
the mortgagcr subsequent to the sale of 
the mortgaged property saved limitation 


E” M L J 66;.17 Ind. Oas. 619;12 M LT 


(2) A I R 1925 Mad. 1108; 86 Ind. Oas. 434. 

(3) 55 M 758: 138 Ind Cas. 632; A I R 1932 Mad, 
516; 63 M L J 111; (1932) M'W N 614; Ind. Rul. (1932) 
Mad 601;36 LW 44. 

(4) A I R 1935 Mad. 899; 161 Ind. Cas. 924,8 R M 


885. 
(5) 1 O L J 337. 
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and made the purchaser of the equity of 
‘redemption liable on the mortgage. In that 
case the mortgagee undertcok to deliver a 
quantity of paddy in payment of principal 
and interest and the deliveries of paddy 
were endorsed on the deed. The deliveries 
of ‘paddy were made on January 3, 1904, 
January 14, 1911 and January 12, 1914 in 
payment “of interest. The mortgagor sold 
the equity of redemption on January 5, 
1908. The mortgagee filed a suit on the 
mortgage within ‘twelve ‘years from. Janu- 
ary 12, 1914. ‘The ‘purckaser of the equity 
of redemption -conterded ‘that ‘the suit was 
barred .as:the mortgagor could not-bind his 


Buccessors, -but this contention was not- 


accepted. In that -case the defenant relied 
on the following dictum of Lord Westbury 
in Bolding v. -Lane (6), where the -Lord 
Ohancellor'said : | 

“Ib was not the intention nor is the effect of the 
section to give to the mortgagor or other person, 
who is ‘by law compellable to pay the interest’, a 
statutory power -to deprive, by -his acknowledgment 
Ziven to a pridr encumbrancer, the subsequent 
encumbrancers: tlie ‘benefit of the statute, which 
would 'be monstrously unjust, but to enact a plain 
and ‘simple rule that no person having -:a:‘ charge on 
lands shall-recover more than six years interest on 
such charge against any other person having an 
interest in the lands without an acknowledgment 
in writing, signed by such person or by some for- 
mer owner from whom the interest is derived.” 

' Ramesam and Stcne, JJ, rejected this 
argument on the ground that they did not 
see any injustice in making a purchaser or 
subsequent encumbrancer liable in such 
circumstances in view of the fact‘that in 
India there was a law of registiation and 
every purchaser or encumbrancer can easily 
know of the existence of a prior mortgage. 
I will now turn to the Calcutta decision. 
In Krishna Chandra Saha v. Bhairab 
Chandra Saha (7), ‘a Bench‘of that Oourt 
(Maclean, O. J. and Mitra, J.) held thats. 19, 
Lim, Act, applied in these circumstances. 
A mortgaged several properties under a 
deed dated April 28, 1807. He then ‘sold 
one of them to B who ‘mortgaged it toC 
and in a mortgage suit by C the property 
was soldand purchased by D. After the 
sale had taken place A paid part of the 
principal:asiwell as interest under the mort- 
gage to B and. made an acknowledgment 
of his liability under it. The question was 
whether the acknowledgment kept the morte 
gage debt alive against the property 
bought by -D, It was held ‘that. it did. 
Maclean, O. J. expressed a similar opinion 

(6) (1863) 1 De. G J & S 122;32L J Oh 219; 9 Jur. 
1? 906; "7 L: T -N s) 812; 11 W R 386; 46 E 


2417. gp 4 f 
(7) -33 O10777 9-0-W-N: 868. eS —- 


PAVAYI'v. PALANIVBLA aounpaN (MADR.) 


‘605 


sitting with Holmwood, J. in Domi Lal 
Sahu v. Roshan Dzobay (8). But these 
decisions of the Oaleutta High Oourt are 
not in accord with that of Mookerjee, J. in 
Surjiram Marwari v. Barhamdeo Persad (5) 
on which reliance was placed in Yagnanae 
rayana . v. Venkata Krishna Rao (2). 
Mookerjee, J. there said : 

“It is argued on behalf of the respondents that 
the second mortgagee derives hia title or liability 
from the mortgagor, and that consequently an 
acknowledgment by the mortgagor in favour of the 
first mortgagee, is operative against the second 
mortgagee, -no matter whether such acknowledgment 
was given before or after the second mortgagee 
derived his title. After careful consideration of this 
argument, Iam unable to accept it as well-founded. 
I think that the proper construction to be put 
upon the section (s. 19, Lim. Act) is that when it 
makes an acknowledgment given by one person 
operative as against another on the ground -that 
the ‘latter derives title or liability from the former, 
lt contemplates that the derivation of title or 
liability’ (which is the essential condition for the 
@xtended operation of the acknowledgment) ‘takes 
place after ths acknowledgment has been given.” 

An certain .of the .cases to which Ihave 
referred :theemortgagor retained an interest 
In-‘part ‘of ‘the mortgaged properties -sold, 
‘but I donot consider ‘that this makes any 
difference in principle. Tha question is 
whether a ‘mortgagor who has lost all inter- 
est iin -tho imortgaged ‘property, “can 'by an 


- acknowledgmebt within themeaning of s. 19 


or-by the payment of interest or principal 
within the-meaniag-of s. 20, bind the.person 
co whom his ‘interest has:devolved, If he 
cannot bind'the purchaser of the equity of 
redemption when the purchase covers the 
whole of the mortgaged properties, obviously 
he cannot bind the purchaser of part of the 
mortgaged properties. 

As I have shown Ooutts-Trotter, O. J. 
and Ramesam, J. in Yagnanarayana v. 
Venkata Krishna Rao (2), accepted the 
opinion of ‘Mookerjee, J., in Surjiram 
Marwari v. Barhamdeo Persad -(5), that in 
order to be binding on the assignee the 
acknowledgment must be made before the 
person making it has parted with hig 
interest -in the ‘property, and I see no 
reason to doubt the correctness of this 
Opinion. And-ifa mortgagor, who has lost 
all interest in the mortgaged property 
cannot ‘bind the purchaser of the equity of 
redemption by an acknowledgment, he 
cannot bind his assignee by a part payment 
of interest or principal. A: payment of 
interest to start a fresh period of limitation 
must be made by the person liable to pay 
the debt or by bis agent duly authorized 
in that behalf. If the personal remedy 


(8) 33 O 1278; 110 W N 107. - 
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against the mortgagor is barred he is no 
longer liable to pay the debt. If the mort- 
gagee's remedy against the property is not 
barred, the mortgagor or his representatives 
in-interest can avoid the sale by payment 
of the mertgage debt, but that does not 
make him liable to pay. He may pay if he 
chooses. If he does not choose the morte 
gagee is left to his remedy against the 
property. [ do not share the opinion that 
the English authorities are not in point. 
There is no fundamental difference between 
the provisions of ss.19 and 20, Lim. Act, 
and the corresponding provisions of the 
English Act. Section 40 of the Act for the 
Limitation of Actions and Suits relating to 


Real Property (3 & 4 Will. IV, Oh, 27) was 


in these terms: 

' That after the said December 31, 1833, no action 
or suit or other proceeding shall be brought to 
recover any sum of money secured by any mortgage, 
judgment, or lien, or otherwise charged upon or 
payable out of any land or rent, at law or in equity, 
or any legacy, but within twenty years next after 
a present right to receive the same shall have 
accrued to some person capable of giving a discharge 
for or release of the same, unless in the meantime 
some part of the principal money, or some interest 
thereon, shall have been paid, or some acknowledg- 
ment of the rigbt thereto shall have been given in 
writing signed by the person by whom the same 
shall be payable, or his agent, to the person entitled 
thereto, or his agent; and in such case no such 
action or suit or proceeding shall be brought but 
within twenty days after such payment or acknow- 
ledgment, or the last of such payments or acknow- 
ledgments, if more than one, was given.” — 

Section 40 of the Act of 1833: has been 
replacéd by s. 8, Real Property Limitation 
Act, 1874 (37 & 38 Vict. Oh. 57), but the 
only difference between the two sections is 
that a period of Jimitation of twelve years 
has been substituted for one of twenty 
years. . It seems to me that ss. 19 and 20, 
Lim. Act, embcdy all the elements of this 
section. I have already quoted the observa- 
tions of Lord Westbury in Bolding v. Lane 
(6) and no English authority has been 
quoted to us which throws doubt on the 
opinion there expressed. In fact, the Court 
of appeal applied the same principle in 
Newbold v. Smith (9). In that case a 
Solicitor lent money to a client on equitable 
mortgage, and on February 12, 1866, an 
account was settled between them as to 
the amount due. InJuly 1878, the client 
asgigned the mortgaged property to his 
two nephews ; and the question was whee 
ther an- entry dated September 10, 1578, in 
a diary kept by the Solicitor, who had since 
died,-was admissible in evidence. That 
entry showed the receipt of money paid by 
the mortgagor by way of interest. North, J., 

(9) (1886) 33 Oh. D 127, A : a 
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held that this entry was nòb admissible in 
evidetce. On appeal it~ was held that 
assuming the entry to be admissible in 
evidence, as to which the Court gave-no 
opinion, it proved nothing but a payment 
on account of interest by a person who when 
he made it had no interest in the mortgaged 
property, and was not shown to be the agent 
of the assignees. Therefore the payment 
of interest did not start a new period of 
limitation? Cotton, L. J. said: se 


“Jn my opinion even if in fact O. E. Smith’ (the 
client) in September, 1878, paid a sum in respect of 
interest on this mortgage, that would not be sufficient 
to prevent the statute ranning in favour of those to 
whom previously to thistime he had transferred the 


-property. It is said that he had assigned it subject 


to the mortgages and charges thereon. That is sò, 
but that does not make him an agent. to pay interest 
on behalf of those to whom he has transferred the 
property. It may be hemight have a claim against 
them, but that is not the question which we are 
considering. The question is whether this payment 
is to be considered as their payment, that is to ‘say, 
whether he- is to ba considered as their agent in 
making it. They say in their statement of defence 
that if this payment was made it was not made 
by their authority or with their knowledge. - In 


+ s 


my opinion, then even if the entry is admissible, 
it does not prove anything that can help the plain- 


iff. , a 
Lindley and Lopes, L. JJ., delivered judge 
ments to the same effect. I can-see no 
reason why the principle propounded in 
Bolding v. Lane (6) and Newbold v. Smith 
(9), should not be applied in India, The- 
principle is one which accords in full with 
the spirit ‘of the equity and‘ unless the 
Indian Statute of Limitation is so worded as 
to preclude its application and—I have said 
sufficient to indicate my opinion that it does 
not--it must be applied. It follows that in 
my judgment the decisions of this Court 
which have not applied this principle 
should no longer be regarded as good law. 
I hold that the case has been rightly decided 
by the Subordinate Judge and that the 
appeal should be dismissed with costs. 
King, J.—I agree. E 
Krishnaswaml Ayyangar, J.—I agree. 


N.°3. Appeal dismissed, 
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can take cognizance before obtaining certificate re- 
quired under a. 18°, Criminal Procedure Code (Act 
V of 1898)—Taking cognizance and enquiry into 
charge, distinction—Criminal trial. 

Taking’ cognizance does not involve any formal 
action or indeed action of any kind but occurs as 
soon as & Magistrate applies his mind to the sus- 
pected, commission of an offence, Thus it occurs as 
soon as hé’readsthe complaint and even before he 
examines the complainant which he is bound to do. 
Having taken cognizance he proceeds to enquire 
into the charge. 

Hence a Magistrate has jurisdiction to take cogniz- 
ance under s.9 of the Child Marriage Restraint Act 
before certificate is obtained under s. 188 of the 
Oriminal P.Q,; the taking of cognizance is an 
action which is prior to and independent of the 
enquiry into the charge, so that the Court may 
have jurisdiction to take cognizance, although it 
bas no jurisdiction to enquire into the charge before 
certificate required by s. 188, Oriminal P. O. is 
obtained. . 

_ [Case-law discussed and distinguished.| 


Or, R..App. of the order of the Oourt of 
the Additicual District Magistrate, Ellich- 
pur, dated November 2, 1939. hi ` 


Mr. M. Adhikari with Mr. J. Sen, for the 
Applicant. 
- Mr, M. R. Bobde, for tke Non- Applicant. 

Order.—A complaint was lodged against 
the three applicants under ss. 3, 5 and 6 
of the Ohild Marriage Restraint Act. Tae 
marriage in queslicn was celebrated on 
June 21, 1938 and the complaint was lodged 
on'June 17,;1939, that is, four days before 
the expiry of one year from the date of 
the sclemnization of the marriage. As the 
marriage was performed in the Indian 
State of Dewas a certificate of the Politi- 
cal Agent was. required under the proviso 
tos, 188 of the Criminal P ©. This certi- 
ficate was not secured until October 13, 
"1939, It was applied -for and received 
after objection had been,raised by the 
accused on the question of jurisdicticn, 
‘The lower Court accepted the certificate 
and held that the case should go -on and 
that the burden of proof lay on the accuse 
. ed to show that they are not British sub- 
-jects. This last point isthe third ground 
now taken in revision, but it is not pressed 
in argument. The presumption’ certainly 
was that the accused are British subjects, 
-Bnd as the fact of their birth is within their 
special kncwledge it was for them to rebut 
this presumption. A 

The difficulty in this case arises out of 
the different wording ofs. 188, Oriminal 
P.O. ands.9o0f the Child Marriage Res- 
traint Act. According tos. 9: 

“No Court shalltake cognizance of any offence 
under this Act save upon complaint made within 
one year of the solemnisation of the marriage in 


‘respect of which the offence is alleged to have 
been committed.” `< 


HARNABAYAN © GOVINDRAM (NAG.,) 


‘effective unless cognizance was 


607 
According to s. 188, Oriminal P, O. 


“No charge as to any such offence (mentioned 


previously in the section) shall be inquired into in- 


Britieh India unless the Political Agent... cer- 
tifies that, in his opinion, the charge ought to be 
inquired into in British India,” 


The point then is this: Can the Magis- 
trate take cognizance under s. 9 of tke 
Child Marriage Restraint Act before this 
certificate is obtained under s. 188 of the 
Criminal P, C. or in other words, is the 
taking of cognizance an action which ig 
prior to and independent of the enquiry into 
the charge, so that the Oourt may have 
jurisdiction to take cognizince, although 
it has no jurisdiction to enquire into the 
a i i 

t is frst of all argued forthe applicants 
that the word ‘charge’ used ae 183 
Oriminal P. C. means “accusation” and 
cannot be limited to a formal charge a; 
in a warrant Case : this section must apply 
to summons cases also such as the present 
in which no such formalcharge is required: 
the word ‘charge’ is used in the sense of 
accusation in other parts -of the Criminal 
P. O. such asia ss. 209 and 253. I accept 
this argument as sound, 

In support of the argument that taking 
cognizance synchronizes with the com- 
mencement of the enquiry into the charge 
reference is made to various cases, In 
Sudheendrakumar Ray v, Emperor (1) it 
is stated -that there is some ground 
for arguing that the momént the Magis- 
trato takes cognizance of the offence the 
trial commences. . The other argument 
was also mentioned that in a warrant 
case the trial does not begin until the 
charge was framed. The point therefore 
was somewhat different and the question 
before us was not decided. In Queen- 
Empress v, Kathaperumal (2) and Queene 
Empress v, kam Sundar (3) itissaid that the 
absence of the certificate required by s, 188 
is an absolute bar to the trial of a cage 
in which it isa condition precedent. No 
doubt the trial cannot go on until the 
certificate is obtained, but the point is whe- 
ther cognizance can be taken. These two 
cases do not decide whether subsequent 
production validates the prior proceedings, 
In most: cases -that. point is of less im- 
portance, as proceedings can be started 
over. again when the certificate is obtained 
whereas here the bar of limitation isg 
(1) 60 O 643 (650); 143 Ind. Oas, 593; AES ios 


Oal. 354; 37 O W N 312; Ind, Rul. (1933) Cal. 450: 
Or. L J 611; (1933) Or. Cas, 490, tear ik 


. (2) 13-M 424. - 


(3) 19 A 109, 
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taken atthe beginning. In Ram Charan 
v. The Crown ¢4) it-was:held that the -defect 
could not‘be cured bya subsequent: produce 
tion of .such a certificate. But that was 
ə case of commitment, and the certificate 


had not even been obtained when the 


case was argued before the High Court. 
“In Muhammad Qasim Khan v. The Crown 
(5) the absence of a certificate during the 
earlier stages ofa trial was held not to 
be afatal defect but a mere irregularity 
curable, Sotoo in Alibhoy Jivraj v. Em- 
peror (6) and Emperor v. Sakharam Pandu 
(1). In In re Rambharatht Berabharathi 
(8) it was also conceded thatthe absence 
of the certificate under s. 188 was nob 
fatal ifthe certificate had been obtained 
subsequently, but further proceedings with 
the complaints was negatived because in 
the view of the learned Judges the exe 
charge didnot _ constitute offences under 
the I, P.C. 

These cases arenot directly in point 


and.are no authority for the.main assertion - 


of the applicants, which is that, in the 
absence of the certificate the lower ‘Court 
had no jurisdiction even to take cognizance 
of the complaint. There is no definition in 
the Code of what is meant by taking 
cognizance, but I concur in the observation 
of Mitrain his Code of Criminal Procedure 


_ Ninth Edition, . para. 585,-p. 492, that : 


“Taking cognizance does not involve any formal 
action or indeed action of any kind but occurs 
as soon as a Magistrate applies his mind to the 
suspected commission of an offence,” 

Thus it occurs as.soon as he -reads the 
complaint and even before he examines 
the complainant which he is bound to. do. 
Having taken cognizance he proceeds to 
enquire intothe charge. ‘I agree with-the 
view of the Additional District Magistrate 
that the contrasting phrases in ss. 168 and 
9 of the two Acts are significant :and 
should not .be interpreted as meaning 
one and the same thing. :I see no reason 
why . cognizance should not be legally 
taken even though the further -progress of 
the case depends .on the production of a 
certiticate, Tbe procedure under the 
Fugitive Offenders ‘Act (44 & 45 Vic, U. 
69) affords a parallel. Undervit the Court 

(4) 5 L 416; 92 Ind. Oas. 170; A I R 1925 Lah, 185; 


27 Or. LJ 218. 

(5p 16 L 73; 153 Ind. Cas. 747; (1934) Or. Cas. 1154; 
A L-R 1934 ‘Leb, 627; 7R L 454; 36 Cr. L J 480;°37 
PL R419. 

(6) A- I R 1925 Sind 68; 81 Ind. Oas. 108; 25 Or. L 
J 620-5" ` l M 
(1; 1k Or. L J 543; 7 Ind. Oas. ¥34; 12 Bom. L R 


189; 25 Bom, LR 772; 


T. > 
(8) 47 B 907; 77 Ind. Oas. 
L J'333. ` 


A I'R 1924 Bom. 51; 25 Or, 
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undoubtedly-takes:cognizance:of an offence 
and issies a warrant for .the arrest of a 
‘fugitive whois` in .another part of Her 
Majesty's Dcminions. Such. cognizance -is 
mot- without jurisdiction although extradi- 
tion may be ‘subsequently ‘refused, just 
as hereit would not have~.been without 
jurisdiction although the Political Agent 
had subsequently declined to issue the 
certificate. eae 

For these reasons I hold‘thit the grounds 
taken in revision must fail. The lower 
Court did not errin its interpretation of 
s. 183, Criminal P. O. ands. 9of the Ohild 
Marriage Restraint Act did not bar the 
trial. The application is therefore dis- 
missed. a ee a 

S. _ Application cismissed. - - 
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* = GAHORE HIGH COURT.. 
First Appsal No. £ of 1933 
November 14, 1939 
, BnibdE, J ‘ p s 
HAR DIAJ —DEFESNDANT— APPELLANT - 
. versus : 

Chaudhri GURDITTA RAM AND ANOTAER 

— PLAINTIFES AND OTHERS—DareNDANTS— 
te RESPONDENTS 

Transfer of Property Act (IV of 1882), as. 60, 92 
— Subsequent mortgagee having right to redeem prior 
mortgage—Equity of redemption transferred to third 
person who redeeming prior mortgage—Suit by sub- 
sequent mortgagee for pesession by redemption. of 
prior mortgage—Such suit held did not lie—S, 92 
held inapplicable—Plaintif held could be allowed 
to amend plaint by claiming -possession as mortgages 
~Pleading—Amendment. : By iz 

‘A land which was _ previously mortgaged to M 
was subsequently mortgaged to the plaintiff -who 
according to the terms of the mortgage had to re- 
deem the previous mortgage out of the mortgage 
money. The equity of redemption was then trans- 
ferred to one H, who redeemed the prior mortgage 
in favour of M. The plaintifis thereafter instituted 
suit for possession of the land by redemption of the 
prior mortgage instead of 
mortgagee : : 

Held, that the suit for redemption was non-com- 
petent and the rule of subrogation laid down in 
s. 92, T.P. 
stances of the case ; 

Held, also that the defect in the frame of the 
suit was a technical. one and the plaintiff should, be 
-ellowed to amend the plaint and the suit should be 
tried on merits. 


F. .A. from the order of the Additional 
District Judge, Lyallpur, dated October 31, 
19838. Z 

Mr. Inder Dev, for the Appellant. 

Mr, J. L. Kapur, for Respondent No. hL. 


Judgment.—The plaintifis:claimed. that 
>the land-in-dispute-along with’ some other 


possession of land -as 


Act, had no application to the circum--: 


mS 
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land had been mortgaged in iheir favour for 
a sum oí Rs. 1,/00-and according to the 
terms ofthe mortgage the land in dispute 
which had .already been mortgaged in 
favour of Mohan Ram was to be redeemed 
from him- on-payment of Rs. 545 out of the 
mortgage money. The previous mortgage 
. was fora term of 10 years and was not 
rédeemable till the expiry of that term. In 
the meantime, the equity of redemption 
had-been transferred to.one Har Dial, who 
redeemed the prior mortgage in favour of. 
Mohan Lal. The plaintiffs thereafter insti- 
tuted the present suit for possession of the 
land in dispute by redemption of the prior 
mortgage on payment of Rs, 515. The de- 
fendants resisted the suit, inter alia, on the 
ground thatthe prior mortgage was ree 
. deemed and was no longer in existence and 
therefore a suit for redemption- was not 
competent. This contention was upheld by- 
the trial Court and the ‘suit for redemption 
being held to be incompetent, was dismiss- 
ed.. On appeal, the learned District J udge 
has taken a contrary view and remanded 
thé suit for trial. From this decision the 
present appeal has been préferred. ; 
: Ib is not disputed before me that the 
‘Prior mortgage was redeemed by Har Dial 
who stood: in the shdes of the original mort- 
‘gagee by transfer of the equity of redémp- 
tion, In the circumstances, 1 do not gee 
how ‘any’ suit for redemption can now lie. 
The plaintiffs’ as’ second mortgagees, were 
nö doubt given the rightto redeem the 
prior mortgaged ‘land-‘that wa’ on the’ as: 
sumption that the - frat ‘mortgage wads in 
existence: A mortgagor-has ‘always a rij ght 
toredeem his property~“and on such redemp= 
tion’ the mortgage ` ceased to exist: cf, 5, 
60, T.-P. Act: The rule of subrogation laid 
down ins, 92, T.P. Act, has no application 
to the ‘circumstances’ of -the case, The 
learned Counsel for the respondent was un» 
able to‘cite-any authority in support of the 
Contrary View taken by the learned District 
Judge. He merely urged that the land waa 
mortgaged in plaintiffs’ favour and no par- 
tial redemption was permissiblé. ~ But thére 
was no‘question of' any partial redemption 
in this‘case, as the whole of the land in dige 
pute was mortgaged. in favour of “Mohan 
Lal-and that--motgage has ‘been entirely 
redeemed. ~ : Mb nih, MH 
' The learned Gounsel for the appellant did 
aot dispute that*the-plaintifis would be eiti- 
‘led to sue for possession -of the land “in dia- 
pute“as mortgagees but he merely contended 
ihat’a suit-for redemption does not lie. ‘The 
earned-Gounsel for-the plaintiff offered ‘to 
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amend the plaint. The defect in the frame 
of the suit is a technical one and I think 
the . plaintiff should be allowed to 
amend the plaint and the suit should be 
tried on merits. I accordingly accept the 
appeal and setting aside the orders of the 
Courts below remand the case to the trial 
Court with the direction that the plaintiffs 
be permitted to put in an amended plaint 
within a time tobe fixed by that Court, 
subject to payment of Rs. 50 as costs to. the 
appellant. It will be of course open tothe 
appellant to raise any objections to the ame 
ended plaint he may have on the grouud of 
court-fees, non-joinder of parties, etc, Pare 
ties are directed to appear before the trial 
Oourt on December 4, 1939. : z 


B. Case remanded. 


SIND JUDICIAL COMMIS- 
SIONER'S COURT 
Oivil Reference No. 103 of 1939 
5 October 18, 1939 
Davis, J. O. AND Logo, J. . 
KARACHI URBAN CO-OPERATIV 
‘' BANK, Lro, —APPLIOANT 
KORR i l VETSUs. 
SAHIBDIN ALANDIN AND ofaERs— 
TE OPPONENTS | 
Civil Procedure Code (Act V of 1908), O. XLVI, 
r.1—Application to execute award made under Bom- 
bay Co-operative Societies Act (VII of 1925), ia neither 
suit nor execution of decree~—No reference under 


~ 


-O. XLVI, r. 1, lies. 


The condition precedent to a reference under 
O. XLVI, r.1, Civil P.-O., is that the Court which 
refers is either hearing a suit or an appeal in wnich 
the decree is not subject to an appeal, or is hear- 
ing proceedings in execution of any such decree. 
An application to execute an award made under the 
provisions ofthe Bombay Co-operative Societies Act, 
1925, is not a suit or the execution of a decree in 
a ‘suit, so that, O. XLVI, r.1 can have no appli- 
Gation and no reference lies. 10 Ind. Cas, 879 (1), 
relied on. 


0. Ref. made by Tyabji, J. dated Septem- 
ber 21, 1939. 


ı Mr, Fateh Chand Asudamal, for the 


First. Party. 


Mr. A. P. Fonseca, for the Second Party. 
Mr, Kimatrar Bhojraj, acting as Amicus 
Currie. . 


Davis, J. C.—Tnis purports to be a Te- 


‘ference to us under O. XLVI, r. 1, Civil P. 


O., in which we are asked to give our 
decision ona point formulated by the 
learned Judge as follows : 

“Whether an application to execute an award made 
under the ` provisions of t e Bom. Co-operative 
Societies Act, 1925, is, a ‘procoeding arising out of a 


610 


suit’ within the meaning of the words in s. 3 of 
Act IX of 1°37," E j 


The learned Judge did not bimself in 
his order discuss the applicability of 
O. XLVI, r. 1 toa matter suchas this, and 
we think the wordsof O. XLVI, r. | theme 
selves preclude this reference. Order XLVI, 
T. 1 provides : 

“Where, beforeor on the hearing of a suit or an 
appeal in which the decree is not'subject to appeal 
or where, in the execution of any such decree, any 
question of law or usage having the force of law 
arises, On which the Court trying the suit or appeal 
or executing the decree, entertains reasonable doubt 
the Court may, either cf its own motion or on the 
application of any of the parties, draw up a statement 
of the facts of the case and the point on which 
doubt is entertained and refer such statement with its 
own opinion on the point for the decision of the 
High Court,” 

Therefore, it would appear to us that the 
condition precedent tə a reference under 
this Order and Rule is that the Court which 
refers is either hearing a suit or an appeal 
in which the decree is not subject to an 
appeal, or is hearing proceedings in execu- 
‘tion of any such decree. But the very word- 
ing of the point formulated by the learned 
Judge shows that it cannot be said that the 
matter before him isa suit or the execu- 
tion of a decree in a suit ; so ihat, O. XLVI, 
r. l can have noapplication. Order XLVI, 
r, 1 presupposes a suit. The existence of a 
suit isa condition precedent and yet that 
is the point the Jearned; Judge wants us 
to decide. We would. draw his attention 
to the case in Damodra Menon Vv. Kittapa 
Menon (1), where it is laid down that 


O. XLVI, r. l1 even read with s. 141, Civil 


P. O., does not authorize a reference to a 
High Court in a matter which is neither a 
-Bulb nor an appeal, - 

We do not think therefore that in the 
circumstances of this case the learned Judge 
could invoke the jurisdiction of this Court. 
He should decide, as we-have no doubt-he 
18 quite competent to decide, the question 
for himself, and if either of the parties is 
aggrieved, he can appeal and we can then, 
if we think the circumstances justify it, 
order the appeal to be given preference in 
hearing. We therefore return the reference 
to the learned Judge. 


8. Reference: returned. 


(1) 36 M 16; 10 Ind. Cas, 879; 21 M LJ 613; (1911) 
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ALLAHABAD HIGH COURT 

Speciai Bench z a 
Matrimonial Reference No. 7 of 1939 -- 
- October 27, 1939 3 
OoLLisTRR, ALLSOP AND BAJPAI, JJ. 
Mst. PREM DULARE—PRTITIONER ' 
: VETSUS i 
NARAIN PRASAD -RgSPONDENT -: 

Special Marriage Act {II of 1872), 3. 3— Regts- 
trar appointed to solemnize marriages only between 
Aryasamajists, solemnizing marriage between non- 
Aryasamajists—Marriage cannot be said to have been 
proved—Local Government, if can limit power of 
Registrar to solemnize marriages only of persons .of 
particular sect. 

A marriage solemnized by a person who has been 
appointed a -Kegistrar, for the solemnization of 
marriages under s. 3, Special Marriage Act, only 
when such marriages are between persons who are 
Aryasamajists cannot be said to have been proved 
when neither ofthe parties to the alleged marriage 


- was an Aryasamajist. 


The Local Govt, is entitled to limit the 
powers of a Registrar to the solemnization of marriages 
between people of 8 certain sect only. 


Mr. Benod Behari Lal, for the Peti- 
tioner. i ik 


Order.—This is an application for the 
confirmation of a decree for dissolution. of 
marriage passed by the learned District 
Judge of Agra under the provisions of ‘the 
Special Marriage Act ULI of 18/2) read with 
the Divorce Act. ‘The question waleh arises 
at the inception’ of the discussion is whe- 
ther the applicant has proved the marriagé 
which she wishes to have dissolved, We are 
unable to hold that the marriage has been 
proved. It was solemnized by Panut Tara 
Dutt, who has been appointed, as laras we 
can discover, a Registrar, for vhe solemhiza- 
tion of marriages under s. 3, Special, Mar- 
riage Act, but only when such marriages 
are between persons who are Aryasamayjisis. 
Iu has been admitied by learned Counsel on 
behalf of the applicant that neither of the 
parties to this alleged marriage was an 
Aryasamajist. Tae man was a Radhaswami 
and the woman a member of the Sanatan 
Diarma. Ib has been suggested that the- 
Local Govt, was not entitied to limit the 
powers of Pandit Tara Dutt to the sole- 
mnization of marriages between Aryasamé- 
jists; but we are not satistied that there is 
any force in this argument, Pandit Tara 
Dutt obtained authority from the Local 
Gort., and if the Local Govt. could give him 
authority to solemnize all marriages under 
the Special Marriage Act, we see no reason 
why it could not give him a limited autho- 
rity to solemnize some marriages. If the 
action of the Local Govt. was ultra vires, 
then surely the effect would be to render the 
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appointment completely invalid and not to 
extend it to the solemnization of marriages 
between persons-to whom the Local Govt. 
did not intend it to apply. We are satiafied 
that the marriage has not been proved, and 
we are therefore compelled to reject the 
application and set aside the decree for 
dissolution passed by the learned J udge of 


the Oourt below. Our order is to that 
effect. 


_ Se Application rejected. 





"`: ~ PATNA HIGH COURT 
'., Appeal from Original Order No. 335 
of 1938 
Apri] 11, 1940 
. DHAVLE AND OHATPRRJTI, JJ. 
HA RNARAIN— JUDnGMENT-DEBTOR 
— APPELLANT 


VETSUS 


Mrssrs,- DAYABHAI HIRA CHAND— 
|, DRORRE-HOLDER—RESPONDENT 
Limitation Act (IX of 1908), Arts, 182, 183— 
Difference between—“ Revivor”, meaning of—Civil 
Procedure Code (Act V ‘of - 1808), XXI, r. 50 
—Order under, if amounts to application for exe- 
cuiton orto an order of execulton— Execution order 
agatnst one partner of firm—Whether revivor 
against others—Scire facias, writ of. 
he term “revivor” has not been anywhere 
defined-or explained in the Lim. Act, but judicial 
decisions have laid down that “to constitute a 
revivor of the decree there must be expressly or 
by implication a determination that the decree is 
still capable of execution and the decree- holder is 
entitled to enforce. it”, In other words, there must 
be an order for execution which amounts to a 
decision that the decree is capable of execution. 
The issue of a notice under O. XXI, r. 22 must 
be distinguished from an order for issue of exe- 
cution, 36 Ind, Cag. 602 (1), 101 Ind. Oas. 24 (2) and 
87 Ind. Cas. 61 (3), relied on. [p. 612, col. 1.] 
The Proceeding for obtaining leave under 
I, r.50 is not an application for execution, 
nor does the leave granted amount to any order 
for execution, But an order for the arrest of the 
judgment-jebtor amounts to a determination that 
the decree was capable of execution and would 
‘prima facie operate as revivor, (p. 612, col. 2.) 

_As a general’ rule no body can be prejudi- 
cially affected by any judicial order to which he 
18 nota party. The provision in Art, 182, Lim. 
Act is an exception to this general rule. A 
similar exception cannot be imported into Art. 183 
when it is silent about it, An order of revivor of 
a decree against two persons jointly, when made 
in an application for execution against only one 
of them, does not keep the decree alive as against 
the other, “This principle will equally apply where 
the decree is against a firm, 40 Ind. Oas. 603 (4) and 
32 Ind. Oas 1003 (5), followed. {p. 613, col. 2.] 

From the judicial decisions bearing on the inter- 
pretation of the term “revivor” it appears that it 
had its origin in the old practice prevailing in 
the Supreme Qourt according to which execution 
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could not issue upon judgments more than a year 
old without issuing a writ of sctre facias against 
the defendant, Theidea seemed to have been that 
a judgment not enforced within one year becamo 
dormant and a proceeding was necessary to revivo 
it. The procedure for revivor of judgment was to 
issue the writ of scire facias which, “was a judicial 
writ issued for the purpose of substantiating and 
carrying into effect an antecedent judgment’. An 
analogous procedure for revivor of judgment was 
introduced into-the Original Side of Ohartered 
High Courts in India. This procedure was subse- 
quently embodied in O. XXI, rr. 22, 23, Civil 
P.C. 1 Ind, Oas, 168 (6), followed. [ibid.] 


A. from an order of the Subordinate 
Judge, Motihari, dated November 15, 1938 


Messrs. B. N. Mitter K. N. Moitra, 
A. K. Mitter and Raj Kishore Pd., for the 
Appellants. 


Chatterji, J.—This appeal arises out of 
a proceeding in execution of a money 
decree. The decree was obtained on 
November 7, 1924, by the respondent 
against the firm of Ohunilal Madan Lai 
in Original Suit No. 4849 of 1922 of the 
Bombay High Oourt. On September 24, 
1925, the decree-holder applied for execu- 
tion in the Bombay High Court praying 
for arrest of Madan Lal Srinivas, one of 
the partners in the firm of Chunilal Madan 
Lal. On that petition an order was passed 
by the Oourt on October 14, 1920, for the 
arrest of Madan Lal Srinivas. Tne execu- 
tion case, Lowever, proved infructuous. 
In 1936 the-decree-holder got the decree 
transferred to the Court of the Subordinate 
Judge of Motihari and filed an application 
in that Court on April 23, 1936, for exe- 
cution of the decree against Har Narayan 
Ohuni Lal, alleged to be one of the partners 
of the firm Ohunilal Madan Lal. Tae 
Execution Oase No. 120 of 1936 which was 
started on that application was dismissed 
for default on February 9, 1937. 


The present application for execution 
was filed on February 19, 1937, in the same 
Court against the same judgment-debtor, 
namely, Har Narayan Ohuni Lal, The 


‘latter opposed the application mainly.on the 


ground that it was barred by limitation, 


‘This objection has been overruled and 


the execution case has been ordered to 
proceed. Hence this appeal by the judg- 
ment-debtor Har Narayan Obuni Lal. 


The only question raised in this appeal 
is that of limitation. The decree under 
execution being passed by the Bombay 
High Court on its Original Side, the case 
will be governed by Art. 183 of the 
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Indian Lim. Act, That 
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article runs as follows; 
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“Description of application. Period of Time from which period begins to run. 
limitation. 
... To enforce a judgment, decree or order Twelve When a present right to enforce the 
of, any, Court established by Royal Oharter years, judgment, decree or order accrues to some 


‘in the exercise. of its ordinary original 
civil juriediction,, or an order of His Majesty 


+ 


. . 


in Oouncil, 








= The dectee was passed on 
‘7, 1924, and the present execution was 
filed on February 19, 1957, that is to say, 
beyond 12 sears, The learned Subordinate 
-Judge has held that the orders passed in 
the- previous execution proceedings in 
1925, and 1936, operate as “revivor”™ 
within the mednig of Art. 183. The term 
“revivor” has not been anywhere defined or 
explained ‘in the Lim, Act, but judicial 
decisions have laid down that “to consti- 
‘tute arevivor of the decree there must be 
expressly’ or'by implication a determina- 
tion ‘that the decree. is still capable of 
‘execution and the decree-holder is entitled 
‘to enforce it”, In other words, there must 
bean order for execution which am»unts 
‘to a decision that the decreeis capable 
‘of execution. It will be enough to refer 
‘here to the Full Bench decision of the 
Calcutta High Oourt in Chutterput Singh v. 
Sait Sumari Mal (1) which was approved 
‘by the Privy Council in Banku Behari 
Chatterji v. Naraindas Dutt (2). 

So far as the Execution Oase No. 123 
of 1936. is concerned, it appears from the 
order-sheet of.that case of which the record 
was called for by us that notice under 
0.. XXI, r. 22 of the Oivil P.C. was 
issued, but it could not be served and as 
the decree-holderx did not take any further 
steps the case was dismissed for default. 
‘Thus there was no order for execution pass- 
ed in that case. The issue of a notice 
under ©. XXI, r. 22 must be. distinguish- 
ed from an order for issue of execution. 
a u a3 O 903; 36 Ind. Cas. 602; 22 OL J 645; 200 W 


(2) 54°C 500; 101 Ind. Oas. 24; A IR 1927P O 73: 
52M L J565; (1927) M W N 336; 40 W N 474; 31 
OWN 589; £9 Bom. L R850; 88M L190; 450 LJ 
507; 26 L W 180 (P O.) 


November 


-proceeding for 


person capable of releasing the right ; 
Provided that when the judgment, decree 
or order has been revived, some part of 
the principal money secured thereby or some 
interest on such money has been paid or 
some acknowledgment of the right thereto 
has been given- ‘in’ writing signed by the 
person liable to pay such principal or inter- 
‘lest or his agent, to the person entitled there- 
to or his agent, the twelve years shall 
be computed from the date of such revivor, 
payment or acknowledgment asthe case may 
be.” > 


It cannot be said that in that case there 
was any decision, express or implied, that 
the decree was capable of execution. The 
proceedings in that execution case, there- 
fore, do not constitute:a “revivor” within 
the meaning of Art, 183 of the Lim. Act. 


- This. view is. supported by, the decision - 


of the Calcutta - High. Oourt’ in Amulya 
Ratan ‘Banerjee v. Banku Behari Chatterji 
Dhen - AP cae 
a ‘appears that before the décree was 
transferred for execution to the Motihari 
‘Court leave was: obtained under O. XXI, 
Ta 50° (2) of the Civil P. O. from. the -Pro- 


-thonotary and: Senior ‘Master of the. Bombay 
‘High Court to execute the decree against 


the appellant Har Narayan. Chuni: Lal 


as. a partner in the judgment-debtor-firm, 


The effect of the leave so .gratited’is. that 
Har Narayan Cbuni Lal: is liable’ ‘under 
the decree. In other words, he must: be 
“deemed to be a judgment-debtor, The 
obtaining leave tinder 
©: XXI; r. 50“ ig not an application’ for 


‘execution, nor does the leave granted 


amount to any order for execution. 
. Phe execution case: of 1925, however, 
stands on a different footing. In that case 
'an “order was passed on-October 14, 1925, 
for arrest of Madan. Lal, ‘one of the partners 
of the judgment debtor firm. This order 
amounted- to a- détermination that | the 
decree was capable. of execution. Prima 
facie this order would. operate as a 
“revivor”. ee: 

But it is-contended by Mr. B. N. Mitter 
for: the appellant’ that the execution.. of 
1925 being taken out against Madan‘ Lal 
andthe order for execution-being passed 
(3; 410L J 159; 87'Ind. Oas, 61; A I R 1925: Cal, 
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against him, it may operate as a “revivor” 
as against him but not against the present 
appellant Har Narayan Ohuni Lal who 
was nota party tothat proceeding, The 
fact that in 1936 leave had to be obtain- 
ed under O., XXI, r. 50 (2) to execute 
the decree against Har Narayan Ohuni 
Lal- makes it obvious that he was not a 
party to the execution proceeding of 1925. 
The question then arises whether as 
against him the order dated October 14, 
1925, passed in the execution proceeds 
ing of 1925 operates as “revivor". Tha 
execution was taken out against Madan 
Lal and the order was passed for his 
arrest. The present appellant was not 
a party to the proceeding. He cannot be 
bound by any order for execution passed 
in that preceeding. The order dated 
October 14;-1925, therefore, cannot be said 
to operate as a “revivor” so far as he is 
concerned. Butit may be said that the 


decree. being against the firm, the order ` 


dated October 14,1925, which was passed 


as against the other partners as well 
whether they were named in the proceed- 
ing or not. Mr, B.N, Mitter’s answer to 
this argument is that the position of the 
different partners being that of joint 
judgmentedebtors, execution against one cf 
them will not operate as a “revivor” within 
the meaning of Ari. 183 of the Lim. Act. 
He relies on the decision in Krishnaiyah 
v, Gajendra Naidu (4) in which it was held 
that an order of revivor...of a decree 
against two persons jointly, when made an 
application for execution against only one 
of them, does not keep the decree alive as 
against the other, That as a decision 
upholding in appeal the judgement `of 
Bakewell, J. in James Russel McLaren v. 
U.Veeriah Naidu (5), In the latter case 
Bakewell, J., pointing out the distinction 
between Arts. 182 and 183 of the Lim, Act 
observed as follows: 

“The fact that the Legislature hag expressly 
provided for one case of joint debtors and omitted: 
to make the same provision for another cage 


appears to meto show an intention to place the 
two cases ona different footing.” | 
In Art. 182 there is a distinct provision 
that 

“where the decree. or order has been passed, 
jointly against more persons than one, the applica- 
tion, if made against any one or more of them, or 


against his or their representatives, shall take effect 
against them all",  - 


(4) 40M 1127; 40 Ind, Oaa 608: 22 ML T 20; 6 
L W 290; 33 M LJ 533; A IR 1918 Mad. 513. 
10g 38 M 1102; 32 Ind. Cas, 1003; A I R 1916 Mad. 
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But Art, 183 makes no such provision, 
As a general rule no body can be pre- 
judicially affected by any judicial order to 
is not a party. The above 
stated provision in Art. 182is an excepe 
tion to this general rule: A similar excep: 
tion cannot be imported into Art. 183 when 
it is silent about it. I agree with the 
view taken in James Russel McLaren v. 
U. Vezriah Naidu (5) and Krishnaiyah v, 
Gajendra Naidu (4) and I think the princi» 
ple will equally apply where the decree 
a firm. It therefore follows 
that the order passed in the execution pro- 
ceeding of 1925 does not operate as a 
ee as against the present appele 
ant, 

It must be observed that the execution 
of 1925 was taken out withinone year after 
the passing of the decree. A notice under 
O. XXI, r, 22 was, therefore, not necessary 
nor does it appear to have been issued. 
Now from the judicial decisions bearing 


i _on the interpretation of the term “revivor”™ 
against one of the partners will operate ` 


it appears that it had its origin in the old 
practice prevailing in the Supreme Court 
according to which execution could not 
issue upon judgments more than a year 
old without issuing a writ of scire facias 
against the defendant. The idea seemed 
to have been that a judgment not 
enforced within one year became dormant 
and a proceeding was necessary to revive 
it. The procedure for revivor of judge 


‘ment was to issue the writ of scire facias 


which as explained in Jogendra Chandra 
Roy v. Shyam Das (6) “was a judicial 


_ writ issued for the purpose of substantiate 


ing and carrying into effect an antecedent 
judgment”. An analogous procedure for 
revivor of judgment was introduced into 
the Original Side of Ohartered High Courts 
in India. This procedure was subsee 
quently embodied in ss. 215 and 216 of 
Act VIII of 1859 which were replaced 
by ss, 248 and 249 of the Civil P.O. of 
1882 (now O, XXI, rr. 22 and 23 of the 
Code of 1908). Under these provisions 
where an application for execution of a 
decree more than one year old is made a 
notice is required to issue to the person 
against whom execution is applied for 
calling upon him to show cause why the 
decree should not be executed against hih, 
If he does not appear or does not show 
cause to the satisfaction of the Oourt, the 
Court orders the decree to be executed. 
The order for execution thus made ope- 
rates asa “revivor’. Primarily, tharefore, 
(6) 36 O 543; 1 Ind, Oas.168;90 L J 271. 
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the term “revivor” applies to a case where 
the order of revivor was madeina pro: 
ceeding for execution of a decree more 
than a year old. But upon an examination 
of the reported decisions it seems to me that 
the procedure for ‘“‘revivor” would include 
all cases where notice is required to be 
issued against the judgment-debtor before 


apy order for execution can be made,” 


“Revivor’, to quote the words of 
Woodroffe, J. fromthe above cited case 
in Chutierput Singh v. Sait Sumari Mal (1) 
means “a decision holding that the decree 
is still capable of execution”, This implies 
that the decision must be given after notice 
to the judgment-debtor, Where, therefore, 
there ie no provision forthe issue of any 
notice before an order for execution can 
be made, there can hardly be a ‘revivor’. 
No such notice was necessary in the exe- 
cution preceeding of 1925. No doubt 
O. XXI, r. 37 of the Civil P. O. as amended 
by the rules of this Court provides for the 
issue of notice before issuing a warrant 
of arrest, but underthe rule as it stood 
in 1925— and this wasthe rule under which 
the Bcmbay High Court passed the order 
for arrest dated October 14, 1925,— the 
issue of notice was discretionary. There 
is also nothing to show that such notice 
was issued in the proceeding of 1925. In 
the circumstances, I do not think the order 
for arrest passed in that proceeding can 
be regarded as a “revivor”. However 
this is a point which is not free from diffi- 
culty and in the view which I take of the 
case it is. unnecessary tO pronounce any 
definite opinion on it, I have proceeded 
onthe assumption that the order dated 
October 14, 1925, would operate as a 
“revivor” so far as Madan Lal is concerned. 

In-my view the present execution is 
barred by limitation. I would accordingly 
allow the appeal and dismiss the execu- 
tion case as barred by limitation. As 
there is no appearance on behalf of the res- 
pondent, I would make no order as to 
costs, 


-Dhavie, J.— I agree. 


D, Appeal allowed. 
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RANGOON HIGH COURT 
special Bench . a 
Civil Reference No, 15 of 1939. -~ 
February 5, 19410 is Me 
RoBerts, O. J., DUNKLBY AND 
MAOKNERY, JJ. a 28 
In re COMMISSION ER oF INCOME-TAX, 
BURMA r 
versus ; 
OKNTRAL BANK or INDIA, Lip., 
RANGOON 
Income Tax Act (XI of 1922), (Burma) 8. 8 as 
amended by Burma Adaptation of Laws Order 
(1937)—Object—If retrospective—Burma Adaptation 
of Laws Order (1937), cl. 10—How far affects Pro- 
viso 2, 3.8, Burma Income Tax Act (XI of 1922) 
—If affects rights acquired before coming in force 
of Government of Burma Act—Interest on Govern- 
ment securities issued income-tax free, before Gov- 
ernment of Burma Act came in force ia exempt 
from tax throughout currency of securities, a 
Section 8, Income Tax Act, as amended, is in- 


tended to point to the law by which any future 
issues of the Govt. of India shall be governed. 
This section is not retrospective and it does not 


affect the exemption from liability to tax of a loan. 
which was issued by the Govt of India years ago 
having regard to the Govt. of Burma Act and cl. 10 
of the Burma Adaptation of Laws Order, 

Clause 10, Burma Adaptation of Laws Order 
says, in the plainest terms, that a right, which has 
already accrued prior tothe Govt. of Burma Act 
coming into force, is not affected by any amendment 
made by the Adaptation of Laws Order. The 
right to get interest on securities free of income- 
tax is aright which is attached to the securities 
themselves and is not merely the personal right of 
the particular person who happens to be the holder 
of the securites at any one time. Therefore, the: 
question as to when the purchaser became possessed 
of the securities does not arise. The interest on 
securities issued long before the Govt. of Burma 
Act came into force cannot be made liable to in- 
come-tax in Burma throughout their currency.. ` 


C. Ref. made by the Commissioner of” | 
Income-tax, Burma. ke 


Mr. R. Clark, for the Assesses. . 


Mr. U Tun Byu, Govt. Advocate, for the 
Commissioner. 


Facts.—The guestion referred by the. 
Commissioner of Income-tax was as follows: 

“Whether under proviso 2 to 8.8, Burma Income.. 
Tax Act,as adapted by the Govt. of Burma (Adaptation 
of lawe) Order, 1937, the sum of Rs. 8,750 being” 
the interest received by the Central Bank of India, 
Ltd., on 5 per cent. 1945-55 securities of the Govt. 
of India issued income-tax free, but not enfaced 
for payment of interest in Burma, is exempt ‘from . 
tax in Burma ?” f 


Roberts, C. J. — In my opinion, the. 
answer to be given tothe question; which 
was submitted by.the assessee is that the 
sum referred to in the question was-exempt 
from tasation in Burma. The Oommissioner - 
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of Income-etax has framed an alternative 
question, but it is framed in an unfortunate 
way, because the question before us is not 
merely how far s. 8, Burma Income Tax Act, 
as adapted by .the Adaptation of Laws 
Order, operates, but takes into account not 
merely the proviso tó s.8 in the Adaptation 
of Laws Order, but also the whole of the 
Order itself and, in particular, cl. 10, which 
runs as follows: 

“Nothing in this Order shall affect the previous 
operation of, or anything duly done or suffered under, 
any Burma law, or any right, privilege, obligation 
or liability already acquired accrued or incurred 
under any such law or any penzity, forfeiture or 
punishment incurred in respect of any offence already 
committed against any such law.” f | 

To discover the true meaning of this 
clause, it is necessary to go behind it and 
look at the Govt. of Burma Act, s. 148 of 
which says: , 

“Notwithstanding the repeal of the Govt. of India 
Aot, but subject to the provisions of this Act, all 
the law in force in Burma immediately before the 


commencement of this Act shall continue in forces in. 


Burma until altered or repealed or amended by the 
Legislature or other competent authority.” 

Now, what was the Jaw in Burma prior 
to the commencement of the Govt. of Burma 
Act? Section 8, then read that the tax 
shall be payable by an assessee under the 
head “interest on securities” in respect of 
the interest receivable by him inter alia on 
any security of the Govt. of India or any 
Local Govt., and it was provided that no 
income-tax shall be payable on the interest 
receivable on any security of. the Govt. of 
India issued or declared to be income-tax 
free. Prima facie that law remains un- 
changed unless it has been amended or 
-repealed by the Legislature or other com- 
petent authority. The nature of these 
securities is that they are all loans expressly 
declared to be income-tax free. They are 
dealt with in a series of notifications of the 
Finance Department of the Govt. of India, 
one dated June 16, 1919 being Notification 
No. 1457F, another dated June 21, 1920, 
being Notification No. 1691F end another 
dated June 16, 1923 being Notification 
No. 955F. And each of these notifications 
stated in terms that the interest on the loans 
will be income-tax free throughout its cur- 
rency, but will be taken into account in 


determining the rate at which the tax will’ 


be levied on other income, and will be 
liable to super-tax, The position, therefore, 
was that the holder of stock of this charac. 
ter possessed, as a clear incident of that 
eecarity, freedcm from any liability to pay 


income-tax in respect of interest accrued’ 


om. it, and it does not, of course, matter at 
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what time the stock was bought: it seems 
tome that the loan itself, from its begianing 
until its end, is a loan: which is exempt 
from liability to income-tax. 

When the Govt. of Burma Act came into 
effect, the only way in which the law could 
be altered by the Adaptation of Laws Order 
was 80 long as cl, 10 of the Order remained 
unaffected, And it is quite clear that the 
effort which has been made to suggest that 
the obligation entered into by the Govt. 
of India could be repudiated by the Govt. 
of Burma at a later date offends against 
cl. 10 of the Order. It seems to me, with 
respect, that the Commissioner has failed 
to realise what s, 8, Income Tax Act, as 
amended, really means. It is quite clear 
that it is intended to point to the law by 
which any future issues cf the Govt, of 
India shall be governed. The question then 
of whether they are enfaced for payment 
of interest in Burma may arise: but what 
the Commissioner has done in this casa is 
in effect to treat this section as though it 
were a retrospective section, But it does 
not affect the exemption from liability to 
tax of a loan which was issued by the Govt, 
of India years ago having regard to the 
Govt. of Burma Act and cl, 10 of the Order 
to which I have referred. In my opinion, 
therefore, the answer to this question should 
be in the affirmative and the Commissioner 
will have to pay the costs of this reference, 
Advocate’s fee twenty gold mohurs. The 
assessee will be refunded hig deposit. 


Dunkley, J.—I agree with my Lord the 
Chief Justice. The Commissioner of Income- 
tax, in revising the question which was 
suggested to him by the assessee, has, with 
the greatest respect, missed the whole point 
which the assessee was contesting, The 
agssessee was not contesting as to what was 
the effect of 5.8 as it hag been amended 
by the Adaptation of Laws Order but was 
raising the point as to what was the effect 
upon s. 8, as it stood prior t> the separation 
of Burma, by resson of the amendment 
made by the Adaptation of Laws Order. 
And, clearly, this question must depend, 
not upon the actual wording of the amend» 
ment, which never comes into issue af all, 
but upon the effect of such. amendmentin 
regard to previously accrued rights, and 
that point is decided by cl. 10 of the Order. 
Olause 10, says, in the plainest terms, that 
a right, which has already accrued prior to 
the Govt. of Burma Act coming into force, 
is not affected by any amendment made 
by. the Adaptation of Laws Order. That 
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right, in this case, is a right which is 
attached to the securities themselves and 
is not merely the personal right of the 
particular person who happens to be the 
holder of securities at any one time. There- 
fore, the point suggested tous by the learned 
Govt. Advocate, that the question as to 
when the purchaser became possessed of 
these securities, is a question which falls to 
be determined before the question propound- 
ed can be decided, does not arise. The 
securities themselves were issued long before 
the Govt. of Burma Act came into force, 
and consequently, this right which attached 
tothe securities is a right of which every 
holder thereof can avail himself, and, theres 
fore, so far as Burma is concerned, these 
securities cannot be made liable to incomes 
tax in Burma throughout their currency. 

Mackney, J.—I agree and I have nothing 
to add. 

B. Reference answered, 


= 


LAHORE HIGH GOURT 
First Appeal No. 202 of 1939 
January 23, 1940 
_.. DALIP SINGE AND BALB, JJ. 
DERA SADH BISHNOIS rurgcucu PURAN 
— PLAINTIFFSs— APPELLANTS 
- versus e! 
BASTI RAM—DEFENDANT— 
É RESPONDENT 

Practice—Premature suit ceasing to be so in appeal 
—It is within Court’s discretion io decree suit or 
not—Such suit by trustee on behalf of institution 
and other trustees— Discretion should be in- favour 
of institution, — 

Where a suit which was premature when it was 
instituted, has ceased to be premature during ap- 
peal, the question whether it’ should be decreed 
is a question of the discretion of the Court. Ifthe 
suit is by a trustee on behalf of the institution and 
other trustees the discretion should be exercised in 
favour of the institution whatever might 
merits as against the trustee in his personal capa- 
city. 


-F. A. from the decree of the Senior Sub» 
Judge, Hissar, dated May 29, 1939. 


Messrs. Shamair Chand and Prakash 
Chandra, for the Appellants, ` l 
r Mr. Amar Nath Grover, for the . Respon- 
ent. — ii 


Dalip Singh, J.—This appeal can be 
disposed of shortly. The Dera Sadh Bish- 
nolan situate at Ratta Khera through one 
trustee Puran son of Bir Bal, on behalf of 
himéelf and two other trustees, Bawa Hari 
Haranand and Bawa Dewa Nand, brought 
this'suit against one Basti Ram for, posses: 
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sion of land in the possession of the deferi- 
dant and for the ejectment of the defendant 
from a part of the Dera building shown red 
and marked as A. B. O. D. inthe plan. The. 
allegation of the plaintiff was that the last 
Mahant Mani Ram had against the interests: 
of the Dera voluntarily and deliberately 
made a gift of Dera property amounting ‘to 
10 biswas estate of Mauza Ratta Khera to: 
his alleged adopted son the defendant Basti 
Ram and that the said %mahant had. ‘no 
A suit had bén“ previcusly 
brought by Mahant Hari Haranand,-now 8 
trustee and then a mdhant of the. parent. 
shrine of Dera Kant, in which thie’ gift ‘had 
been challenged and ‘by a compromise in” 
the High Court the decree of the lower 
Court declaring the gift ineffectual against. 
Mahant Hari Haranand had been maintain- 
ed.on the clear understanding that Basti 
Ram would’ continué in. possession of the, 
land gifted until the death of Mahant Mant 
Ram or his removal from the mahaniship. 
Secondly: the plaintiff alleged that during 
the proceedings in the first sult and ‘ the 
appeal therefrom another suit. had beén 
brought by four persons, cf which Mahant 
Hari Haranand and Dewa Nand were two, 
against Mani Ram relating generally to the: 
removal of Mani Ram from the mahantship - 
and in that suit which was again compro- 
mised Mahant Mani Ram had been left to: 
be the mahant of the Dera so far as its 
internal management and religious duties 
were concerned, but that all the property of 
the Dera was to be managed by the three 
trustees appointed in the compromise, of 
which the present appellant Mahan? Hari 
Har nand and Mahaat Dewa Nand were so 
appointed. and all the alienations made by 
Mahant Mani Ram were declared to be 
illegal and the trustees were directed to’ 
recover possession of all that property, that 
Basti Ram defendant had brought a suit to’. 
contest this comprcmiee alleging that it 
should not bind his rights to the property 
after the death of Mani Ram but that suit 
had been dismissed. Hence the present suit 
which claimed immediate possession of the 
property gifted to Basti Ram and his eject- 
ment from the house. where he had been’ 
put by Mani Ram on the ground that it 
belonged to the Dera. The trial Oourt dis- 
missed the suit on the ground that it was 
premature by reason of the compromise 
entered into by Mahant Hari Haranand in 
the suit already referred to, where Basti 
Ram's possession was confirmed during the 
lifetime of Mahant Mani Ram. . 

In appeal it is contended by the learned 
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Counsel for the appellant that Mani Rani 
is now dead and -the learned Counsel urges 
that though the suit might have been pre- 
mature when brought, as it has now ceased 
to be premature by reason of the death of 
Mani Ram, the only ground on which the 
suit was dismissed by the trial Court having 
ceased’ to exist, this suit should now be 
decreed, Various authorities have. been 
cited. It is clear that this matter is a ques- 
tion of the discretion of the Court. Counsel 
for the respondent contends that it is alleged 
that Mani Ram has met a violent end under 
circumstances that point to the complicity 
of Puran, trustee appellant, and therefore 
in the circumstances the discretion of the 
Court should. not be exercised in favour of 
the -present appellant. In reply to this, 
Counsel for the appellant points out that 
the suit is really on behalf of the institu- 
tion and that one trustee is suing on behalf 
not only of himself but of two other trus- 
tees, One of them, Dewa Nand, is no doubt 
dead but the other, Hari Haranand, is still 
alive and therefore he contends that this 
eminently is a. case where the discretion 
of the Court should be exercised in favour 
of the institution whatever might be the 
merits as against Puran, appellant, in his 
personal capacity. 

After considering the matter, I am of 
opinion that in the circumstances the dis- 
cretion should be exercised in favour of the 
shrine because after all it is, an institution 
which is concerned in the matter and the 
merits: or. demerits of one of the trustees 
of ‘that institution, whatever they may be, 
shotld not” affect either the’ institution. or 
the other trustees. It is cléar that Mahant 
Hari Haranand applied: in the Court below 
to be made a party as plaintiff in -this suit. 
No order appears to have been passed on 
this appliation ` but it shows that Hari 
Haranand supported the suit 
appellant. The learned Counsel-for the tese 
pondent raises a further point that the 
Court below has given no finding on the 
question whether the defendant should be 
ejected from the house in the Dera, This 
contention is correct. and we should have 
been obliged to remand the čase. for this 
purpose. But fortunately Counsel for the 
parties have agreed that the defendant 


-# 


Basti Rani will give up his claim to reside - 
in the house, and the appellant will give up — 


his:costs. of the present appeal. 
The result: therefore is that I would. 
accept this‘appeal on the ground that the 


. 9 gat 


appeal now is n 


wt 
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ppea] o longer in a premature suit 
. by reason of the death of Mani Ram and . 
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whatever might have been the rights of 
Basti Ram up to the death of Mani Ram, 
he has now no right to remain in posses- 
sion of the property which has been held 
to belong to the Dera, I would therefore 
accept this appeal and grant a decree for 
possession of the property in dispute to the 
shrine through its trustees Hari Haranand 
and ’Puran Bishnoi, leaving the parties to 
bear their own costs throughout. On the 
question of mesne profits, the Oourt will 
decide the right to mesne profits with ree 
ference to the above remarks holding that 
Basti Ram was entitled to be in possession 
of this property until the death of Mani Ram. 

Sale, J.—I agree, . 

B Appeal allowed. 


MADRAS HIGH COURT 
Civil ee ae No. 2543 of 
l 


39 , 
September 27, 1939 
LHAOH, C. J. AND KRISANASWAMI 
ÅYYANGAR, dJ. 
JONNALAGADDA RAMASWAMY 
CHETTY— PETITIONER 
versus 
T, K. RAMACHANDRA RAO— RESPONDENT. 

Madras Debt Conciliation Act (II of 1936), a9. 4, 
14, 17—Application under 2. 4 by debtor having only 
one creditor—Creditor not agreeing to  settlement— 
Application must be dismissei—Scaling down of 
debts only on ground that debtor ts agriculturiss. 

Where a debtor who has only one creditor ap- 
plies under s. 4 (1), Madras Debt Conciliation Act 
getting out the debts due and the creditor does not 
agree to the settlement the Board is bound under 
6, 17 of the Act to dismiss his application. 

The Debt Conciliation Board has no power to 
scale down the debt of a debtor only on the ground 
of his being an agriculturist, under the provisions 
of Mad. Debt Oonciliation Act. 


O. Mise. P. for issuing a writ of certiorari. 

Mr. Kasturr Seshagiri Rao for Mr. Ramae 
nujam and Venkataseshayya, for the Peti- 
tioner. 

Mr, D. R. Krishna Rao, for tne Kespon- 
dent. 


Leach, C. J—The petitioner filed the 
application before us for the issue of a writ 
of certiorari against the Debt Conciliation 
Board of Dhone, Kurnool District, and for 
the quashing of an order of the Board dated 
May 2x, 1939. A rule nisi was issued, and 
we have heard the argumente. It is clear 
that the rule must be made absolute. The 
facts are these, On February 6, 1939 the 
respondent, who claims to be an agricul- 
turist filed an application purporting to 
be an application to the Debt Conciliation 
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Board under s. 4 (1), Mad, Debt Concilia- 
tion Act, 1936. In this petition the respon- 
dert set out three debts all of which were 
shown to be due to the petitioner. The 
respondent apparently had only one creditor, 
Having set out the debts payable to the 
petitioner the respondent's petition proceed- 
ed as follows : 

“I hereby declare that I am an agriculturist and 


the debts shown above are liable to be scaled down 
under the provisions of the Mad. Agri, Relief Act, 


1938. o 
The Board entertained the petition and 


served notice on the petitioner in these 
proceedings. In due course the Board went 
into the question whether the respondent 
was infact an agriculturist, and came to 
the conclusion’ that he was. The petitioner 
contended that as the debts were secured 
on house property they were excluded from 
the scaling down section of the Mad. 
Agri. Relief Act by virtue of s. 4 (d) of 
that Act, The Board decided against the 
petitioner and held that the respondent’s 
debts should be scaled down under the 
provisions of the Mad. Agri. Relief Act. 
It is this order which the petitioner asks 
the Oourt to quash. 


Although the petition which the respon- 
dent filed on February 6, 1939 purported to 
be a petition under s. 4, Mad. Debt Oon- 


ciliation Act, 1936, what he was in effect 


asking the Board-to do was to scale down 


his debts under the provisions of the Mad. 


Agri. Relief Act which the Board had no 
power todo. But treating the respondent's 
application to the Board as an application 


under the Mad. Debt Conciliation Act 1936, . 


it is manifest from the provisions of that 
Act that the petition should have been 


dismissed. Section 4 provides that a debtor. 


may make an ‘application ‘for the settle- 
ment of his debts." Section 14 (1) says 
that if the creditors to whom more than 
50. per cent. of the total amount of -the 
debtor’s debts is owing come to an amicable 
settlement with the debtor, such settlement 
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Board to follow was to dismiss the applica- 
tion filed by the respondent. ~ ios, 

The respondent has entirely misconceive- 
ed the object of the Mad. Debt Conciliation 
Act and has misread its provisions. If he’ 
is an agriculturist and the debts which he. 
owes tothe petitioner are debts which do 
not fall within the provisions of s. 4 (d), 
Mad. Agri. Relief Act, 1938, he ig entitled 
to have the debts scaled down in aécordance- 
with the provisions of that Act, and if the- 
petitioner asks a Court to enforce the pay- 
ment of a larger sum than is allowed by. 
the Act the Court will have no power to do: 
so. The Board having acted without juris-- 
diction in passing the order of May. 28, 1939 
that order must be quashed, and -there will 
be an order accordingly. The -petitioner 
having succeeded is entitled to ‘his costs i 
which we fix at Rs, 50, 


N.*8, Order quashed. 4 
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BOMBAY HIGH COURT 
Second Appeal No. 487 of 1937 
September 13,1939 `: ; 
WASB0ODEW AND INDARNARAYRN, JJ. 
ZUJYA PASCOL DAMEL— 
DEFENDANT—ÅPPELLANT 


VETSUS8E 
MANMOHANDAS LALLUBHAI PRATAP, - 
—PLAINTIP# AND OTHERS—DEFENDANTS— ' ~ 


RESPONDENTS n 
Hindu Law—Family business — Incidenta of, whe. `. 


` ther common to ordinary partnership firm—Civil Pro- 


cedure Code (Act V of 1908), 0. XXX— Applicadility 
to joint Hindu family firm—Negotiable Instruments 
Act (XXVI of 1881),2s, 8, 32, 78—Act, tf compendium . 
of whole law relating to transfer of tnterest in 
negotiable instrument—Hindu co-parceners carrying , 
On joint family business—Promissory note obtained in - 
name of family firm—Adult co-parceners, if can sue on 
such promissory note—Ezpression “in his own name”. 
in s. 8, scope of. = 
Incidents of Hindu family business are not common 
to an ordinary partnership firm. The fundamental 
distinction is that the relation of the members of the 
family to the firm is not regulated by contract but is 


the creature of the Hindu Law and inter se the mem- : 
bers are not partners in thesense in which that term 
is used in the Partnership Act ; nor can itbe said ' 
that they have any special intereet in the family | 
business or any definite share therein.. There is’ 
community of interest in and unity of possession of 
all the assets of the firm between all the members of 
the family like any other GO-parcenary property, 
Hence the provisions of O. , Civil P. 0., do not 
apply to a joint Hindu family firm, because the rights ` 
inter se ofthe members of euch a firm are.not exclu- ` 


Pointed out, there is here only one creditor sively regulated by contract. Upon ordinary con- 
tracts entered into by a family firm, actions have tu. 


and he bas not agreed to a settlement of 

a . £ b f 

his debts, There having been no settle- family 00 Ind Uae 685 GO) eae rp. 620, 
ment the proper and only course for the- col, 2,} - Be oes oe 


shall be reduced to writing in the form of 
an agreement recording tbe amounts pay- 
able to such creditors and the manner in 
which, the assets from which, and the times 
at which they are to be paid. But if the 
creditors representing more than 50 per cent. ` 
of tbe applicant's debts do not agree the 
Board is bound under sg. 17 of the Act to 
dismiss his application. As I have already 
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Dpon their plain language and also upon authority, 
certain definitions in the Negotiable Instrument Act, 
such as that of “negotiable instrument,” “holder” and 
“holder in due course” are exhaustive. But it does 
not necessarily follow thatthe Act is a compendium 
of the whole law. relating to the transfer of interest 
in negotiable instruments or the procedure governing 
actionson them. For instance, there ia no special 
provision as regards the formof a suit by a firm or of 
representative action. Ifafirm is the holder of a 
negotiable instrument, one has to fall back upon the 
general rules of procedure in Oivil P. O., for that 
purpose, The Act does not expressly exclude the 
doctrine of representative action. If a holder 
named is dead, a person claiming representation 
to his estate can bring a suit to recover the debt 
upon. a ‘promissory note in the name of the deceas- 
ed. 178 Ind. Cas. 423 (7), relied on. [p. 620, col. 
2;.p. 621, col. 1.] 

The co-parcenary can be described as the holder 
of a note if it was made in its collective or busi- 
ness name and, therefore, in its own name within 
the. meaning ofs. 8. The action brought by all the 
adult co-parceners, who are capable in law of giving 
a satisfactory discharge, to recover the debt on the 
promissory note executed in their trade name is 
maintainable. [p. 622, col. 1.) 

The words “in his own name” ins. 8 do not 
and cannot mean, the personal name of the person, 
and there is no reason to suppose that any alias 
or assumed trade name would not fall within the 
meaning of these words. The person or persons who 
can give a valid discharge, would always bave the 
Tight to sue, {p, 623, col, 1.) 


S. A. from the decision of the Assise 
ene Judge, Thana, in Appeal No. 143 of 
1950, l : 


Messrs. Purshottam Tricumdas and N. M. 
Hungund, for the Appellant. 


Messrs. K. N Dharap, and S, A. Merchant, 
for Respondents Nos. 1 and 2 and 3, 
respectively. 


Wassoodew, J.—This is asecond appeal 
from a decision of the Assistant Judge of 
Thana in a suit to recover a debt due on a 
promissory note, The only question argued 
is whether Hindu cc-parceners governed by 
the Mitakshara Law, carrying on a joint 
family business, can institute in their 
individual names a suit to recover a debt 
on & promissory note obtained in the name 
of the family firm. The materia! facts can 
be. shortly stated. The plaintiffs were 
members of an undivided Hindu family 
governed by the Mitakshara Law, and they 
carried on afamily business in the name 
of Kashidas Ambaidas. In the ordinary 
course of that business the defendant, who 
was a debtor of their firm, executed the 
promissory note in suit on August 29, 
1931, in favour of the firm, The relevant 
portions -of that promissory note are 
these ; $ co one 

“The balance due on August 29, 1931 is in 
gures, Re, 2,351, In consideration thereof I the 
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signatory Pascol Damel pasa this promissory note 
to the shop of Sha Kashidas Ambaidas and promise 
to pay with interest the said amount of Rs. 2,351 
when demanded.” 


In 1931 there was a divisicn of the 
family and the promissory note was 
allotted to the share of plaintiff No. 1, 
Manmohandas, who was also managing the 
business, Tbe latter in his own individual] 


“name instituted this action to recover the 


amount of the promissory note on August 
29, 1934. He impleaded his adult co- 
parceners as defendants Nos. 2 and 3 in 
the suit. Onthe day of the hearing of the 
suit they were transpcsed as co-plaintiffs 
under the provisions of O. I, r. 10, Civil 


The defendant denied the execution of 
the promissory note and contended inter 
alia that the action of the plaintiffs in their 
individual names was not maintainable as 
they were oot the holders nor endorsees 
nor assignees of the note. It appears that 
the allegation that Kashidas Ambaidas 
was the name in which the joint family 
business was conducted and that the plain- 
tiffs as members of the joint family were 
interested in that firm was not denied. 
Both the Oourts below onthe question of 
fact have found that the defendant had 
executed the promissory note and that 
plaintiff No. 1, Manmohandas was alone 
entitled to the debt on, the promissory 
note on account of the agreement between 
the co-sharers at the date of the partition. 
The Courts have disallowe.! the contention 
regarding the maintainability of the suit 
and in consequence a decree in terms of the 
prayer in the plaint was passed. The trial 
Court was liberal in granting instalments, 
but its order in first appeal was in that 
respect slightly varied. Against that decree 
the defendant has appealed. It has been 
contended on behalf of the appellant- 
defendant that having regard to the definie 
tion of ‘holder’ in s. 8, Negotiable Instru- 
ments Act (XXVI of 1881), only a person 
entitled in his own name or a holder in 
due course, such as an endorsee of a 
note or an assignee thereof, can institute 
an action on a promissory note and that 
inasmuch as the plaintiffs are not entitled 
in their own names to the possession of the 
note and as they are neither endorsees nor 
assignees, the suit is not maintainable. 
Section 8, Negotiable Instruments Act, defines 
‘holder’ as follows: 

“The ‘holder’ of a promissory note, bill of ex- 
change, or cheque, means any person entitled in 
his own name to the possession thereof and to 


receive or recover the amount due thereon from 
the parties thereto.” 
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Interpreting those provisions the Calcutta 
High Court in Harkishore v. Gura Mia (1) 
held that a true owner, who is not a 
holder, cannot maintain a suit on a pro- 
‘missory note, even though the holder is 
admittedly his bénamidar and is made a 
party to the suit, for the property in a 
Promissory note including the right to re- 
Cover the amount due thereon is vested 
by statute only in the holder of. the note. 
In some respects the view taken by the 
Same High Court in an earlier case in 
Brojo Lal v. Budh Nath Pyarilal & Co. 
(2) was dissented from. The case in 
Harkishore v. Gura Mia (1) has been fol- 


‘lowed in Bombay in Krishnaji v. Hanma- 


Bom, 356; 7-R B 230; 


raddi (3: and Virappa v. Mahadevappa ` 


(4). In the latter case,a promissory note 
which had been passed in favour of the 
plaintiff's son was allotted tothe share of 
the plaintiff on partition. The promissory 
note was not endorsed by the son in 
favour of the plaintif. In a suit brought 
by the. plaintiff to recover the amount 
due on the note, making the son also a 
defendant, the trial Court in decreeing the 
suit held that though the note was not 
endorsed in favour of the plaintiff it was 
transferred to him by operation of law. 
That view. was not approved by the High 
Court which held that inasmuch as there 
could be no assignment of the note by 
operation of law the defendant-son might 
havs been transposed to the plaintiff's side 
and’ a decree passed in his favour. The 
trend of the authorities is that no person 
Can 8Ue on a negotiable instrument unless 
he is named therein as a payes or endorsee, 
the ratio being that the right to sue on a 
promissory note for the debt is personal 
to the holder named in the note. Our 
Courts have recognized a distinction be- 
tween a right to the note and a right 
to the debt. The latter might be claimed 
independently of the note. For instance, if 
the debt was part of the co-parcenary estate 
every co-paicener could claim a right to it 
although only the co-parcener named in the 
note could sue on it. 

The decisions to which we were referred 
were however not concerned witha Hindu 
family business and the right of the mem- 


(1) 58 O 752; 131 Ind. Cas, 570; AIR 1931 Gal. 
281; 52 O L J373; 35 OWN 53; Ind. Rul. (1931) 
al. 450, l 
i 55 O 551; 105 Ind, Oas. 549; A I R1928 Cal. 
(3). 36 Bom. L R814; 153 Ind. Oas. 800; A I R 1934 
Bom. 385; 58 B 536; 7 R B 265, A Ba aa E 
(4) 36 Bom. L R 807; 153 Ind; Oas. 352; A I R.1934 
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bers of the family to recover the amount. 
of the debt ona promissory note executed 
in the name of the firm, -If the incidents 


of such a firm were common to an ordinary - 


partnership firm there could not be much 


difficulty for, the procedure laid down in; 
O. XXX, Oivil P. O, could be -followed - 
congistently with the requirements of the. 
But those > 


r 


Negotiable Instraments Act. 


incidents are- clearly not common.. The “ 
fundamental distinction is that the rela: ., 


members-of the family “to 
regulated. by contract 


tion ‘of the 
the ` firm is not 
but is the 1 Lay 
and it can safely be asserted that inter. 
se the members are not 
the sense in which that term ig used in 
the Partnership Act (IX of 1932); nor 
can it be said that they have any special 


creature of the Hindu’ Law. 
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interest in the famiiv business or any defi- . 


nite share therein. There is community of 


interest in and unity of possession ‘of all“ 
the assets of the firm between all the mem- ` 
bers of the family like any other co-parce-. ; 


nåry property. 


The question is whether a person.interest- 
ed ina family firm, which.is carried on-in | 


a particular name and. which has .accepted 
a promissory note in that name, must con- 
form to the ordinary rules of’ procedure 
applicable to individuals or partnership 
firmsia regard to the form of suits on the 
note, Mr. Furshottam’s argument is that 


it must, for the provisions of the Negotiab'e 


Instruments Act, which codify the Law Mer- 
chante, are exhaustive and inasmuch as the 
provisions of ss. 32 and 78 of that. Act lay 


~ 


3 


- 
a> 
. 


“a 


- 
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down the liability of the maker ofthe note ` 


and make it obligatory on him to pay the 
amount thereof to the holder on-demand 
there can be no other satisfactory way of 
discharging the liability unless the firm 
named in tha note institutes a sait in its 
name or causes the promissory note to. be 
endorsed to all or any of the members ia 
order to enable the latter to institute a suit. 
in their names. Upon their plain language 
and also upon authority, certain definitions 
in the Act, such as that of ‘negotiable 
instrument,” “holder” and “holder in due 
course” are exhaustive : see Jetha Parkha 
v. Ramchandra Vithoba (5) and Dossabhai 
v. Virchand (6). But it does not necessarily 
follow that the Act is a compendium of the 
whole law relating to the transfer of jnter- 
est in negotiable instruments or the proce- 
dure governing actions on them, For ins» 


(5) 16 B 689, 
(6) 21 Bom. L R 1; 49 Ind. Oas. 388; A IR 1919 
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tance, there is no special provision as 
regards the form of a suit by a firm or of 
representative action, If a trm is the holder 
of a negotiable instrument, one has to fall 
back upon the general rules of procedure in 
the Civil P. O., for that purpose. In Shania» 
ram v. Shantaram (7), Broomfield, J. observ- 
ed that 
“the Act regulates the i issue and negotiation of bills, 
notes, and- cheques, but does not provide for the 


‘transmission of rights in such instruments by opera- 
tion of:law or by transfer.” 


If I may say so with respect that view 
seems to be correct. The Act does not 
expressly exclude the doctrine of Tepresen- 
tative action, If a holder named is dead, a 
‘person claiming representation to his estate 
can bring à suit to recover the debt upon a 
promiséory note in the name of the deceased. 
But Mr. Purskottain says that the words in 
s. 8, “any perscn entitled in his own name 
-tO the :possession thereof’ -are significant, 
-and exclude the right of action by members 
ofa family firm in their individual names 
‘independently ofthe firm, He is certainly 
entitled to argue that the words of ss. 8 
and 32, must. be given their full and iegal 
effect. The question is whether in doing so 
it is necessary to treat a joint family tirm 
on the same footing in the matter of form 
of action ‘for’recovery of a debt due ona : 
promissory, ole: asan ordinary partnership 
firm. “According to Mi. Purshottam, just as 
a partnership firm after dissolution can sue 
in ‘ithe firm's name [see Harjibandas 
Gordhandas V. Bhagwandas Pursram (8)], a 
family firm can still sue in its. name- even 
after the disruption of the” joint family, for 
iti is contended that.the debtor is not given 
‘any discretion and éannot seek’ to ascertain 
the real payee of the note as is permissible 
under the English Bills of Exchange Act, 
ae That Act provides as regards payee 
ins. 7 (1), as follows: “A bill not payable 
to bearer, the payee must be named or 
otherwise indica'ed therein with reasonable 
certainty.” 

_ Under that provision itis ssid there. is 
‘sccpe and freedom. for enquiry,. if the indi- 
“cation ‘is supplied by the note, In support 
‘we were referred to Subba Narayana Vathi- 
‘yar v Ramaswamy Atyar (9), It is imi- 
‘portant | to note that the provisions of 
O; XXX, Civil P. C., do not apply to a 
joint Hinda family firm, becausé the rights 
‘inter se of' the members of such a firm are 


` (1) 40 Bom. L R. s 178 Ind. Cas. 423; AIR 1938 


p? oe HRB 
sane 49 O 394; oy fe: Oas. 236: Al’ R 1922 Oal. 


(9) 30 M 88; 16 M L J 508. 
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not exclusively regulated by contract. Upon 
ordinary contracts entered into by a family 
firm, action have to be brought in the 
name of the members of the family : gee 
Ramprasad v. Shrinivas (10). That is plainly 
because a joint family firm is not an inde- 
pendent entity apart from the members of 
the. family. It may be that the vicarious 
liability of the members of a Hindu joint 
family, who have not executed a promise 
sory note, proceeds upon the claim on a 
debt or consideration as distinct frcm that 
upon - the note; so that ‘n an action 
upon the -note against ihe actual 
maker a decree can also be obtained 
against the other co-parceners‘on the debt. 
That being based upon an obligation eztere 
nal to the promissory note Cannot serve as 
„an analogy for an action by a co-parcener 
not named in the note to recover the 
debt. The plaintiff must, upon “the pro 
visions of s. 8, Negotiable Instruments Act, 
show that he’ is the person entitled in ‘his 
own name to the possession of the promissory 
note and therefore ‘8 a holder and can grant 
a satisfactory discharge in terms of s. 32, 
Negotiable Instruments Act. Oan the co- 
parceners carrying on a joint family firm 
‘suing in their own name satisfy the res 
; quirements of those provisions, if a pro- 
missoty note is in the firm’s name? As I 
Have said a suit cannot be instituted in 
the name of the family firm under 
O. XXX, Civil P. 04 and it will lead to 
injustice if co-parceners are prevented from 
suing on the note in their own name. The 
law does nót deprive co-parceners of their 
right 10 prove that the name in the note 
is their assumed name and that therefore 
they are entitled to the note in their own 
‘name, That I suppose is a position consis- 
tent with the view propounded and the 
authorities referred to. As I. have already 
remarked, under the peculiar characteristics 
of a family business all members becime 
interested in the firm as if it were their own. 
That is the result of unity of title in a cos 
parcenary estate, If the co-parceners chcse 
to conduct afamily business under a parti- 
cular trade name, that name could be 
claimed asthe name of the co-parcensry. 
If a co-parcener is able to show that he 
is’ exclusively the person bearing thatmame 
being tLe last surviving cc-parcener, there 
is nothing in 8.8 to prevent him from suing 
on the promissory note being entitled to lt 
in his own name. That seems to be the 
reasoning adopted in Madubai Francis v. 


(10927 Bom. L R 1122; 90 Ind, Cas. 685; A IR 1925 
Bom. 527. 
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Vadilal Kashidas (11), and I think with 
respect that view is correct. I am of the 
Opinion that the Go-parcenary can be des- 
. eribed as the holder of a note if it was 
made as in this case in its collective or 
business name and therefore in its own 
mame within the meaning of s. 8, That 
being my view, I think the action brought 
by all the adult co-parceners, who were 
capable in lawof giving a satisfactory dis» 
charge, to recover- the debt on the pros 
missory note executed in their trade name 
16 maintainable. l 

It is not suggested that the minor co- 
parceners are necessary parties, or that a 
discharge by the adult members, parti- 
cularly plaintiff No. 1, would not bind 
bis minor sen. Mr. Purshottam has not 
suggested that the transposition of certain 
defendants as co-plaintiffs to mitigate the 
irregularity, if any, in the form of the suit 
would affect the merits of the issue, for 
they were parties tothe suit when it was 
instituted. Accordingly, I think the decree 
was rightly passed, and the appeal must 
be dismissed with costs. 

Indarnarayen, J.—I agree that the 
appeal should be dismissed, The facts of 
the case have been fully stated by my 
learned brother, and I need not therefore 
cover the same ground, I would however 
like to add that applying the principles 
laid down in ss. 8,32 and 78, Negotiable 
Instruments Act, this suit in which all 
the adult co-parceners were parties from 
the very beginning was a good suit. The 
promissory note in question was passed by 
the defendant to the joint family firm 
named Kashidas Ambaidas. As pointed 
out by my learned brother, that name 
could well be considered,and in fact was, 
the trade name of the three co-parceners 
who became the plaintiffs in the suit after 
“ the transposition of defendants Nos. 2 and 3 
as Plaintiffs. l 

Section 8, Negotiable Instruments Act, 
requires thatin order to be the holder of a 
promissory notea person should be entitled 
to the poseession thereof in his own name 
and to receive or recover the amount due 
thereon. It cannot possibly be contended 
that the adult co-parceners constituting the 
firm of Kashidas Ambaidas were not entitled 
(alceit in their own trade name of Kashidas 
Ambaidas) to the possession of the promis- 
sory note, Similarly, itis to my mind be- 
yond argument that they were not the 
perscns who could give a valid and prcper 


11) 41 Bom. L R 219; 181 Ind. Oas. 808 AIR 
1939 Bom. 147; 11 RB 351 (2). i i 
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discharge under the provisions of ss. 32 and 
18, Negotiable Instruments Act. I there- 
fore fail to seeany strength in the argu-. 
ment that the suit as framed cannot be 
maintained on the negotiable instrument,- - 

If I comprehend the argument of the 
learned Counsel for the appellant correctly, 
itis briefly this : that the promissory note 
is passed tothe joint family firm of Kashi- 
das Ambaidas, thatthe firm being a joint 
family firm, O. XXX, Civil P. O., is not ap- 
plicable thereto, and hence no suit .could. be 
filed in the name of Kashidas Ambaidas 
and that because the name of the ‘original 
plaintiff Manmohandas and those of the 
transposed plaintiffs Vadilal Kashidas and 
Chandulal Kashidas do not appear on the 
promissory note itself as payees or sndor- 
sees, none of them could file and maintain 
this suit against the defandant on the 
promissory note, Farther. that if and when 
there was an endorsement on the promis- 
sory note by the original holder, which 
is ‘‘Kashidas Ambaidas,” in fovour of.one 
or all of them, or if and when there was 
a deed of assignment in writing assigning 
the promissory note in their favour; such 
endorsees or assigness alone. could maine 
tain the-suit. ae: F 


If thie argument were correct, it would, 
to my mind, mean that by reason of an 
endorsement in their favour the plaintiffs 
would acquire a legal right -to sue which 
did not exist in them prior to ‘the endorse- 
ment, and yet that endorsement would 
have to be effected by the same parties 
constituting “Kashidas Ambaidas.” Obvious- 
ly, no party can:transfer aright which he 
does not possess, and I fail to:see’ how an 
endorsement of that kind by the co-parces 
ners trading in the firm name Kashidas 
Ambaidas could possibly help the endorsee 
or endorsees on the facts of this case. On 
almost identical facts Divatia, J., has decid- 
ed Madubai Francis v. Vadilal Kashides 
(11) and which refers to the same plaintiffs, 


There Divatia, J. observed (p. 222*): 
“In the present case we have not the case of a 


-co-parcener filing a suit on a note passed to another 


co-parcener, but the note is passed to the joint 
family firm, and the suit is brought by all the 
members constituting that firm at the time when 
it was passed. If therefore the plaintifis can be said 
to be the holders of the note or holders in due course 
under ss. 8 and 9, Negotiable Instruments Act, 
they would certainly be entitled to bring this suit, 
and the principal question therefore is whether the’ 
plaintiffs fall within these two definitions ..... Such 
a firm there means the individuals who con- 
etitute the firm, and in my opinion, apart from the 
individuals composing that firm it has no separate 
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legal entity. Even ifthe firm were an ordinary firm 
and not a joint Hindu family firm, it would be open 
to all the partners constituting that firm to bring 
& suit on a promissery note passed to that firm,” 

I do nét see how the present’ cise could 
be decided on any lines different from 
those stated by Divatia, J., in the case just 
referred-to. I think it would be also use- 
ful to refer to Pease v. Hirst (12) where a 
promissory note was passed toa banking 
house carried on in the name of Messis, Pease, 
Harrison-& Co. The partners constituting 
this banking house thereafter separated 
and the promissory note was delivered and 
allotted to a new firm carried on by three 
of the former. partners. A suit was there” 
after filed on the promissory note against 
the debtor by four or five of the surviving 
partners :0f the original banking house, 
and it was held that the suit was good a3 
the plaintifis on the record could gives a 
proper and valid discharge with respect to 
the promissory note. The words “in his 
own name" in 8. 8 do not and cannot mean, 
in my opinion, the personal name of the 
person gnd there is Do reason ‘to suppose 
that any “alias” or assumed trade trade 


name would not.fall within the ‘meaning of 
The person or persons who. 


those words. 
can give:a valid discharge, as the plaintiffs 
in this case,. would always have ‘the right 
to sue, a; hee ai 
Reliance was sought to be placed on 
Krishnaji v. Hanmareddi (3). But there 
the facts: were entirely. different.: There 
the promissory’ note. had. been passed in 
favour of. the ‘plaintiff’s father. in his own 
individual name.. The father was yet alive 
and'had not renounced the world so as to 
be considered as civilly dead. Nor did tre 
father endorse or assign the promissory noie 
in favour of his ‘son who was the plaintiff in 
the case: It was rightly held that the plaint- 
iff’s son could not sue. The obvious reason 
was that the son. who was suing the defend- 
ant was entirely extraneous to the promis- 
Bory note and could in no sense be said to be 
the holder thereof having no legal righ to 
the possession thereof and no right to 
give a valid discharge. Similarly, the other 
decided cases show that when a true owner 
sues cn a promissory note taken in the 
name of another person, the suit Cannot be 
maintained by the true owner even though 
it may be admitted that the transaction 
was for his benefit, because he is also 
extraneous to the note, not being mention- 
ed therein as payee or endorsee. The facts 
in the present case are entirely different. It 


(12) (1829) 10B & O 122;5 Man. & Ry. 8&8 LJ 
K B 94; 34 R R 343. , 
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ig admitted that the promissory note was 
-passed to the joint family firm of Kashidas 
Ambaidas wherein Manmohandas was the 
managing member, as deposed to in tae 
‘evidence. The suit was filed withia three 
years of the execution of the promissory 
note, and the other adult co-parceners were 
joined as co-defendants from the inception 
thereof, -There could hence be no risk 
whatever to the defendant of having theree 
after to contest or meet any further claim 
or suit on the prcmissory note at the 
hands of any one else. Defendants Nos. 2 
and 3 were transposed as plaintiffs under 
O. I, r. 10, correctly. ` But they admitted 
the fact that they had no more any interest 
in the promissory note and that the same 
had been allotted on partition to plaintiff 
No. 1. I think therefore that the trial Oourt 
was not wrong in passing a decree against 
the defendant in favour of plaintiff No. 1 
under circumstances, The appeal is there- 
fore dismissed with costs. , 


D. Appeal dismissed. 
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VETEUS i 
-MUNNU SINGH—PLAINTIFF AND OTHERS— 
DErenDANTS-——~RESPONDENTS 

Res judicata—Suit for redemption—Decree in pre- 
vious suit by mortgagee for possession of mortgaged 
property in terms of deed fixing amount due under 
mortgage and subsequent bonds executed by mortgagor 
in lieu of interest, held operated as res judicata in 
respect of amount due under mortgage. 

One D mortgaged properties X and Y to H for 
Rs, 600 for a period of three years. The mortgage 
provided that in case of default in payment of in- 
terest, the mortgagee would be entitled to get pos- 
session of the mortgaged property. Subsequently, a 
bond for Rs. 200 was executed by D in favour of the 
mortgagee in lieu of 8 year’s arrears of interest 
on the mortgage. About a year later, another bond 
for Rs. 100 was executed by D in lieu of interest 
due on the bond executed previously. The mort- 
gagee subsequently sued for possession in the terms 
of the mortgage-deed and gave in his plaint an 
account of what was due to him not only on the origi- 
nal mortgage-deed but also on the later bonds or 
the so-called deeds of further charge, In this, suit 
the son of the mortgagor and some other trans- 
ferees were parties snd the son challenged the vali- 
dity of the mortgage on the ground that it was not 
made for legal necessity. The sult was decreed 
laying down that ifa certainsum which was found 
due by the Oourt on the mortgage-edeed and the 
later bonds together with cosis of the suit be not 
paid by certain date the mortgagee would be put 


624 


in possession of the property. It was also ordered 
that interest would cease on the mortgagee obtain- 
ing possession of the property, Some years later the 
mortgagee sold his mortgagee rights in both the 
“properties to P on the death of D his son sold X 
property to" P and eo the mortgage on that property 
became extinguished. Plaintiff purchased a part of 
the Y property at Court sale and brought a suit 
against P for redemption of that part on payment 
of a proportionate part of the amount due on tha 
mortgage as fixed by the previous decree in morte 
gagee’s suit. The mortgagees contested the suit 
and pleaded that the plaintiff was not entitled to 
redeem the property without payment of the pro- 
portionate amounts due on the bonds also. The 
Oourts held that the previous decree operated as 
res judicata so far as the amount due to the mort- 
gagees was concerned : 

Held, that asthe son of the mortgagee had ‘Chal- 
lenged ‘the validity of the mortgage in the previous 
suit’ it was necessary for the Oourt to determine the 
amount due onthe mortgage not only on the plea 
raised by the son but in order to give the sub- 
sequent transferees an opportunity of redeeming 
the mortgage. The decree in that: suit, therefore, 
operated as res judicata as regards the amount 
due on the mortgage was concerned, 39 Ind. Cas. 
250 (1), referred to. 


§. 0, A. against the decree of the Civil 
Judge of Hardoi, dated September 24, 
1936. 

Mr. Hargobind Dayal Srivastava, for the 
Appellants. 

Mr, K. N. Tandon, for Respondent 
No. 1. 


Judgment.—Thıs second appeal against 
a decree of the learned Civil Judge of 
Hardoi arises out of a suit for redemption 
ee by Munnu Singh, respondent 

O. l 

The mortgage sought to be redeemed is 
dated July 26,.1§88. It was made by one 
Deo Singh'in respect of one: and a quarter 
biswas of village’ Sujehta and one and a 
quarter biswas of village Gaur, in favour 
of Har Charan,- predecessor-in-interest . of 
‘respondents Nos. - 2 to4, for a sum of 
Res. 600. The mortgage was made for a 
period . of three years and it was’ provided 
thatin case of default in payment of 
interest, the- mortgagee would be entitled to 
get possession of the mortgaged property. 
On September 19, 1893, a bond “for Rs. 200 
was executed by Deo Singh in favour of 
the morigagee Har Charan in lieu: of 2 
year’s arrears of interest on the mortgage 
deed of 1888. About, a year later, that 
ison October 25, 1894 another bond for 
Rs. 100 was executed by Deo Singh in lieu 
of interest due on the bond of-Septem ber 
19, 1893. ° 
“Tt appears that on August 12, 1898, 
Har Charan, mortgagee sued for possession 
‘of the mortgaged: ‘property-~in iferms of the 
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mortgage-deed and on February ` 24, - 1892 
his suit was decreed laying down ‘that if 
a certain sum which was found due on the 
mortgage-deed and the later bonds. together 
with costs of the suit be not paid by June 
15, 1899, the mortgagee would be put in 
po-session of the property. This decree 
was passed in favour of respondents Nos. 


-2 to4 as Har Charan had died during 


sait and it was 


the pendency of the 
by any: of the 


not appealed against 
parties. 

On February 8, 1907, respondents Nos, 2 
to 4 sold their morlgagee rights in: both 
the villages to Puttu Lal, father of appel- 
lant No, 2 and -grandfather of appellant 
No. 1, and Arjun Prasad. Arjun Prasad 
died and it is not disputed that -his interest 
devolved on Puttu Lal so thatthe present 
appellants are now the a piel esi 
interest of the original. mortgagee. : 

Deo Singh left two. song, Kallu Singh 
(the . present respondent . "No. . 5). and 
Chhutkau Singh, who left a. widow: Most. 
Dulari. “On January 5, 1914, Kallu Singh 
and Met. Dulari sold the Sujehta property 
to Puttu Lal and Arjun Prasad so that the 
mortgage so far as it related to the Sujehta 
property became extinguished. 5 E 
Munnu Singh, 
plaidtiff-respondent purchased 123 biss 
wansis outof the mortgaged property of 
village Gaur; at a:Oourt auction sale:and 
thereupon he brought the present. suit 
for redemption of 123 biswansis .of. Gaur 
on the. ground that “he integrity of. the 
mortgage had been broken by .Puttu-Lal 
and Arjun Prasad purchasing: the equity 
of redemption in the Sujehta property. 
He offered to pay Rs. 332 6-9 for redemp- 
tion of 124 biswansis of Gaur. a 

The defendants-mortgagees . contested 
the suit and pleaded that the plaintiff was 
not entitled toredeem the property with- 
out payment of the proportionate amounts 
due on the bonds Exs. Aell and A-12 of 
September 19, 1893 and October 26, 1894 
respectively. 

Both the Courts have repelled this plea 
and holding that the decree of February 
24, 1899 / Ex. 7) operates as res judicata 
so far asthe amount due tothe morte 


gagees is concerned, the plaintiff is 
entitled to redemption on payment of 
Rs. 332-6-9. The mortgagees bring this 


second appeal. 

It is urged on behalf of the appellants 
that in the mortgagee’s suit of 1898, it was 
not necessary to,.determine the amount 
due and that therefore the:decree.-in- that 


a 
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suit so far as it fixed the amount due 
cannot operate as res judicata in the 
present suit. We are of opinion that 
this argument is not sound. In the suit 


_of the mortgagee the mortgagor’s son Kallu 


Singh and some subsequent transferees 
were,parties and Kallu Singh challenged 
the validity of the mortgage on the ground 
that it was not made for legal necessity, 
Itwas therefore necéssary for the Court 
to determine the amount due on the mort- 
gage not only on the plea raised by 
Kallu Singh but ‘in order to give the 
subsequent transferees an opportunity of 
redeeming the mortgage. The case was 
very similar to that of Phula-Singh v. 
Bur Chand (39 Ind. Cas. 250) (1) decided 
by a Bench of the Punjab Chief Court. 
In that case also a mortgagee had sued 
for possession’ of the mortgaged property 
and in that suit the charge on the land 
Was fixed at acertain amount and when 
the purchaser of the equity of ‘redemption 
‘brought a suit for redemption, it was 


‘held that the question of the amount due 


‘on the mortgage was res judicata by reason 
of the’ decree in the mortgagee's suit for 
‘possession. In that’ case the decree in the 
mortgagee’s suit for possession- was ap- 
pealed ‘from but was contirmed, while in 
‘the present case boto the parties submitted 
to the decree and no appeal was-‘filed. The 
argument: was raised in that case also that 
‘the findings as tothe -actual amount of 
principal and ‘interest due were obiter 
dicta end not binding on the parties but 
‘the learned Judge remarked; > > > ; 
~ “edn the 1902 case, Gopi Mal (the mortgagee) was 


,Buing: the heirs of the mortgagor who pleaded that 


the mortgage by their father was without necessity 


-and according to custom was not binding upon 


them, Before Gopi Mal could get possession under 
his mortgage he -hadto prove that-it was executed 
for valid necessity.. If he had failed to prove that 
there was any necessity for the mortgage he could 
nothave obtained possession at all Oneof the 
‘necessary issues in the -case ‘was whether the 
mortgage of 1891 was -executed-for valid necessity. 
Misra Jwala Sahai (Divisional Judge, Lahore) found 
that Ra. 300 out of the mortgage debt was raised 
for valid necessity.’ In giving possession he had 
had to decide how much wasthe valid charge which 
the mortgagee had upon-the land--and he: actually 
did decide that Rs, 300 principal and Rs, 400 interest 
were. due on the footing of the mortgage. One of the 
issues was : ; 

To what relief Gopi Mal was entitled and the 
Oourt-decided that he was entitled to possession 
in lieu of the principal sum of Rs. 300 plus Rs. 400 
interest. It therefore gave hima decree for posses- 
sion in lieu of Rs. 700 but it further allowed the 
defendants in that suit two months’ time wherein 
to pay-the amount-found due and said. that Gopi 


ual? A Ind, Oas, 250; 60 P W R1917; AIR 1917 
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Mal would only get possession if the sum, was not 
paid within that period ove In order to pass 
the decree which he did pass the latter (Mr. Jwala 
Sahai) had found out exactly what Gopi Mal's 
charge upon the land was. In other words the 
ascertainment.of the exact amount was necessary 
for the decree as passed and that decree ig binding 
onthe parties to that suit. We therefore hold that 
the question of the amount due on the mortgage of 
1891 is clearly res judicata by reason ofthe decree 
of Misra Jwala Sahai which was confirmed by the 
Appellate Court”. sO 

In the present case the decree, Hx. 7 
not only fixedthe amount due onthe morte 
gage and on the later bonds but also 
declared that interest would cease to run 
on the mortgagee obtaining possession of 
the property. As we have said above, 
this decree was not appealed against by any 
of the parties and has thus become final 
between them. We may note that while 
in the Punjab case referred to above the 


deeds of . further charge were not taken 
into .consideration when the’ Oourt passed 
its decree 
‘possession, in tha present case the mort- 


in the mortgagee’s suit for 


gagee had himself given in his plaint an 
account .of what was due to him not only 
onthe original mortgage-deed but also 
on' the-later bonds or the so-called deeds 
of further charge and it was on a considera- 
tion of. his own pleadings that the Court 
fixed the amount due and ordered that 
interest would cease on the mortgagee 
obtaining possession of the property. 
_ Apart from the question of res judicata 
we are of opinion that on the merits also 
the decree passed by the lower Courts is 
perfectly just and proper. We have al- 
ready noted that while the bond Ex. -A-il 
was: executed for one year's interest due on 
the-mortgage,the previous years’ interest 
having been realized by the mortgagee, 
the other bond..Hx. A-12. was executed in 
lieu-of the interest: due on the bond, 
Ex. A-ll. “As the” mortgagees obtained 
possession ofthe property in lieu of 
interest on the mortgage, they are ‘not 
entitled to: any further interest in the 
shaps of a claim on Exs.A-l! and A-412. 
The provisions of the U, P. Usurious Loans 
Act will also perhaps relieve the plaintiff 
of the interest now claimed. . 

We therefore conofirm-the decree of the 
lower Appellate Court and dismiss the 
appeal with costs. — 
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RAO DHYBER KILLEDAR ar BAKODA— 
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GOPAL RAO.SETHU RAO PESHWAI 
AND OTHERS—RESPONDENTS 

Contract Act (IX of 1872), s. 220— Misconduct of 
agent—Forfetture of remuneration—Payment of 
damages caused by misconduct—Nature of —Principal 
and agent—Benami transaction—Agent using prin- 
ctpal's name for benami transaction of his own— 
Onus to prove that money was hia own—Surt for 
accounts by principal—Agent's claim for credit for 
transferred items, when can be allowed. 

The illustrations to s. 220, Contract Act make it 
clear that the payment of damages caused by the 
misconduct is in addition to the forfeiture of com- 
mission or remuneration, and the forfeiture of com- 
mission is the resuit of misconduct and not of loss 
arising from the misconduct. The principle under- 
lying the rule is that a principal is entitled to have 
an honest agent and it is only the honest agent who 
is entitled to any commission. Hence it ig incor- 
rect to say that the agent’s claim to remuneration 
will not be affected by his misconduct unless itis 
also shown that the principal has incurred loss 
thereby and that even where loss had been caused 
to the principal, it was sufficient if the agent was 
directed to make good the loss, andonce he does 
it, he will be entitled to his full remuneration, 
Andrews v. Ramsay & Co. (1), relied on. [p. 628, col. 1.1 

Where an agent uses his principal's name for a 
benami transaction of his own, the agent must prove 
beyond all doubt that the money wae his money 
and not the principal’s and that the transaction 
was truly a benami one. Where an agent mixes up 
his moneys and the moneys of his principal, the 
onus clearly lies on the agent to prove that any 
particular transaction which is claimed by him to 
belong to himself really represented his money. 9l 
Ind. Oas. 120 (3), relied on. [p. 631, col, 2.) 

In a suit for accounts between the principal and 
agent it cannot be said that the agent is entitled 
in equity to credit for all the items due to him- 
self, though a suit by him for the recovery of any 
such item might be barred, unless the right to 
account as between the parties was one that was 
subsisting on the date of the suit. 28 Ind, Cas. 
221 (2), explained. [p. 630, col. 1.] 


S. A. against the decree of the District 


Oourt of West Tanjore in A. 8. No. 94 of 
1931. 


Mr. S. T. Srinivasagopalachari, for the 
Appellant. 

Messrs. A. V. Viswanatha Ayyar and E. 
S, Desikan, for the Respondents, 


Varadacharlar, J.—This second appeal 
arises out of a suit for accounts between 
principal and agent. The final decree of the 
trial Court directed the defendant topay a 
substantial amount to the plaintiff as a 
result of the taking of the account, On 
appeal by the defendant, the lower Appel- 
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late Court set aside that decree and directed 
the plsintiff to pay the defendant a sum 
of Rs. 3,780 odd and also pay the defen- 
dant's costs including the court-fee payable 
to Govt. on the memorandum of appeal to 
the lower Court. It is against this latter 
decree that the plaintiff has preferred this 
second appeal. The defendant was adjudged 
an insolvent during the pendency of the 
appeal in the lower Oourt and the Official 
Receiver has continued the proceedings as 
representing the defendant's estate, _ 
According to the plaint, the claim for 
account arose out of an agency constituted 
in March 1911, by a  power-of-attorney 
marked Ex. A. But in substance the agency 
goes back to an earlier date. During the 
plaintiff's minority, a bond for Rs. 90,000 
had been executed in his favour by two 
persons, a lady named Jumna Bai and a 
minor named Sethuram. The plaintiff and 
his mother who was his guardian were resi 
dents of Baroda but the executants of the 
bond were residing in South India. When 
it became necessary to institute a suit to 
recover the money due under that bond, 
the defendant's father was constituted agent 
by the plaintifs mother and put in charge 
of the litigation, The suit was instituted in 
1904, but even while it was pending before 
the trial Court, the defendant's father died 
and the evidence shows that the defendant 
attended to the subsequent stages of the 
trial till judgment was delivered by the 
trial Court in January 1906, We have not 
got the power-of-attorney or any formal 
document under which the defendant was 
appointed agent during the pendency of the 
suit in tue trial Court. The only documen- 
tary evidence we have relating to this 
period is Ex, 1, dated July 6, 1906, wherein 
reference is made to the services rendered 
by the defendant's father and by the delen- 
dant in connection with the suit and it Is 
stated that the plamtiff’s mother had agreed 
to pay a sum of Rs, 1,000 by way of remune- 
ra ion for the conduct of the suit; a period 
of two years was fixed by that document 
for payment of the amount. As the parties 
anticipated further proceedings in the suit, 
both by way of a possible appeal by the 
other side and by way of necessary proceed. 
ings in execution of the trial Court’s decree, 
a further agreement was Come to between 
the defendant and the plaintili 5 mother 
acting on the plaintitis’ benalfi; this is 
evidenced by Ex. 2 which bears the same 
date as Ex. 1. The defendant presumably 
acted under this arrangement for the rest 
of tbe litigation but when the piainufl 
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attained majority in October 1910, it was 
‘apparently thought more regular to have a 
power-of-attorney executed by the plaintiff 
in the defendant’s favour (see Ex. A). The 
plaintiil instituted this suit on the basis that 
the agency wae constituted by this docu- 
‘ment, but in the circumstances it seems to 
‘us More reasonable to hold that the agency 
really began under Ex, 2 and that the 
plaintiff merely adopted it and continued 
it by the execution of Ex. A, 

We shall refer to the provisions of Ex. 2 
in detail in due course. It is sufficient at 
this stage to say that it required the defen- 
dant to attend to the conduct of the possible 
appeal in the High Court as. also to the 
conduct of the proceedings in execution of 
the trial Courts decree, The High Oourt 
pronounced judgment on July 29, 1910, 
varying the decrée of the lower Court to this 
extent, namely whereas the lower Uourt had 
passed a decree against both the executants 
of Ex. A, tne High Court confirmed the 
decree as against Jumna Bai and dismissed 
the suit as against Setouram. The result was 
that an appeal was taken to -the Privy 
Council by Jumna Bai and an appeal was 
also taken to the. Privy Oouncil by tne 
plaintiff against.so much of the High Uourt’s 
decree. a8 dismissed the suit as against 
Séthuram: ‘I'he Privy Council delivered 
judgment in Maren 1916, confirming the 
decree of the Higa Court, In the meanwhile, 
proceedings were being taken ın the mofussit 
In execution of the Appeliate Oourt’s decree 
as tue High Court declined to grant stay of 
execution. inthe course of the execution 
proceedings, -a sum of about Rs. 26,0UU 
was realised’ by the defendant upto 1918, 
In 191%, some Villages belonging to the 
jJudgmentedebtor were purchased in Uourt 
auciron in execution of the decree, on benalf 
of tne plaintitt himself and the defendant 
was asked to take possession thereof and 
Manage tnem as agent. To facilitate this 
management a tresh power-of*attorney 
Ex. B was executed in his favour by tne 
Plaintiff on May 6, 1919; the defendant 
continued the management or -mismanage= 
ment till some time in 1922, though the 
correspondence of the later part of this 
period shows a growing estrangement be- 
tween the principal and the agent. Ino 
August 1922, the defendant tendered his 
resignation by Hx. C and it was accepted 
by the principal subject to certain reserva- 
tions, (Vide Ex; C-l.) Even atter this 
resignation, the defendant did not render 
. an account to the plaintifi, notwithstanding 
tne issue ol a lawyer's notice Hx. D. This 


out was accordingly filed on July 31, 
1920. 

The plaint made several allegations of 
negligence, misconduct and misappropria- 
tion against the defendant and asked for an 
account being taken of the moneys which 
came into his hands from 1911 to 1918 as 
also of his management of the villages bee 
tween 1918 and 1922, The defendant 
pleaded in bar to the suit that he was not 
accountable to the plaintiff but only to his 
mother and that in fact he had rendered 
account to his mother. The issues relating 
to these pleas were tried in the first instance 
any they were decided against the defene 
dant both by the trial Oourt and by the 
lower Appellate Court. The other issues 
in the case were thereafter tried and 
accounts were also taken by a Commissioner 
and asa result the Courts below came to 
pass the final decree referred to supra, 
‘Though the parties are at issue on a number 
of ponts, it will be sufficient for the pure 
pose of this second appeal to refer to a few 
main heads of dispute. Tne matter comes 
before this Court in second appeal: and so 
far as the findings of fact recorded by the 
lower Appellate Uourt are not vitiated by 
any error of law, it 1s not open to this Oourt 
to dispiace them, As we have come to the 
conclusion that the lower Appellate Oours 
has fallen into serious errors of law in deale 
ing with the principal question arising in 
the case and nas also failed to’ View some of 
them. from the correct standpoint, we are 
obliged to deal with the questions raised 
betore us with comparatively little help or 
hindrance from the judgment of the lower 
Appellate Oourt. ¢ - 

For convenience of discussion, the Courts 
below have rightly divided the case “into 
two main heads namely (1) the receipts and 
disbursements prior to 1918 which mainly 
related to the conduct of proceedings in 
Oourt whether in the appeal or in execurion 
and (2) receipts and disbursements subse- 
quent to 1918 whicno mainly relate to tne 
management of the villages purchased in 
execution. Under both neads, one of the 
main points in dispute between the parties 


Telates to the remuneration claimed by the 
. defendant, and indeed this is a substantial 


figure. lt will therefore be convenient, to 
deal with it at the outset. We may premise 
tnis part of the discussion by stating that it 
has been found by both the Vourts thai 
prior to 1918, the defendant had come into 
possesssion of a sum of Rs. 3U,340-13-9; 
there is accordingly no dispute about the 
receipt side so far as this part of the case is 
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concerned. The dispute relates only to the 
items in respect of which the defendant 
claims credit. Before dealing with the de- 
tails making up the claim for remuneration 
it will be convenient to deal with one larger 
question raised by Issue No. 7 in tbe case, 
namely whetker the defendant: has forfeited 
his right to remuneration by reason of mis- 
conduct in the discharge of. his duty. This 
contention of the plaintiff covers the con- 
duct of.the defendant prior to 1918, as well 
as bis conduct subsequent to 1918, but it 
may be dealt with here once for all. 

There can be litile doubt as to the legal 

principle applicable. We must express our 

dissent from the view of the lower Oourt 
that the agent's claim to remuneration will 
nct be affected by his misconduct unless it 
is also. shown that the principle has in- 
curred loss thereby. We must also observe 
that the learned Judge was in error in 
thinking that even where loss had been 
caused to the principle, it was sufficient if 
the agent was directed to make good the 
logs, and once he does it, he will be entitled 
to his full remuneration, These views of the 
learned Judge wholly ignore the provisions 
of s, 220, Contract Act; the illustrations to 
that section make it clear that the payment 
_ of damages caused by the misconduct is in 
addition to the forfeiture of commission or 
remuneration, and the forfeiture of com- 
„mission is the result of misconduct and not 
of loss arising frcm the misconduct. The 
principle underlying the. rule -is that “a 
principal is entitled to have an honest agent 
- and it is only the honest agent. who is entitl- 
-ed tó any commission” (Per Lord Alver- 
stone, O. J., in Andrews v. Ramsay & Co. 
(1), at p. €38.) Reference may also usefully 
be made to the following passage in Story’s 
Laws of Agency in para. 331: 

“It is a conditicn precedent to the title of the 
commissions, that the contemplated services should 
be fully and faithfully performed. If therefore the 
agent does not perform.his appropriate duties, or if 
he is guilty of gross negligence, or gross miscon- 
duct, or gross unskilfulness, in the business of the 
agency, he will not only become liable to his prin- 
cipal for any damages, which he may sustain thereby 
but he will aleo forfeit all his commissions. Slight 
negligence, or slight omissions of duty, will not in- 
deed, ordinarily, be visited with such serious con- 
sequences; although if any loss has occurred thereby 


to the principal, it will be followed by a proportionate’ 


diminution oi the commissions,” 

‘Judged by the above test, we regret to 
say that the conduct of the agent in this 
case has certainly nct been faithful. 8o far 
as the work prior to 1918 is concerned, the 
agent's part in the proceedings to. be taken 


(1) (1903) 8. K B 635, (638); 72.L JK B 865; 89 .L 
7.450; 52-W R 126; 19 T L R 620. i 
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in the Court must in the very nature of 
things have been small, because the matter 
was in the stuge of appealor execution and 
was in the Rands of lawyers, The more 
important part of his. duty during this 
period lherefore. was the proper disburse 
ment of the -moneys that came into bis 
hands and.duly accounting for them. The 
letters. which have.. been. exhibited. out: of 
the correspondence that. passed between 
the agent on the one hand.and-the_plaintiff 
or his mother on tha. other,. between 1911 
and 191s are- sufficient. to. show how, the 
defendant 


ae = 


It appears that there are very consi- 


1940 


derable differences between Ex, X and 
the account now filed ‘by the defendant 
in Court. : The answers of the defendant 
from the witness box when these. differences 
were brought to his notice are painful 
reading. We do not go into this matter in 
greater detail because bcth the Courts 
have concurrently found that many items 
of disbursements entered either in Ex. X 
or inthe account now submitted are false. 
Coming tothe period of management of 
the villages, subsequent to 1918, the 
defendant's management has cartainly been 
indifferent and unbusinesslike. The report 
of the Commissioner as to the state of the 
accounts throws | sufficient . light on the 
mismanagement. It is perhaps too much 
to say that there is as much of proved dis- 
honesty during this period as during the 
period prior to 1918; but that there has 
been a lapse from honesty at least in some 
matters may safely be said. We do not 
feel that the lapse during the whole period 
from 1911 to 1922 can be said to ba 
“slight” within the meaning of the rule 
stated by Story. But, for reasons which 
we'shall presently advert to, we do not 
Propose to goto the length of denying all 
remuneration to the defendant on the 
ground of misconduct. 

. The claim for remuneration in respect of 
the period prior to 1918, has been consi- 
dered by the Courts below under four 
heads,. (1) for the conduct of the trial 
of the suit on the Re. 90,900 bond, (2) for 
the conduct of the appeal in the High 
Court, (3) for the conduct of the proceedings 
before the :Privy Council, and (4) for the 
conduct of theexecution proceedings. The 
remuneration claimed for the 
of the villages stands on a slightly different 
footing, because the percertage allowed 
to the defendant under Ex. B covers nct 
merely his remuneration proper but also 
the expenses of management, For both 
purposes, Ex. B allows him 15 per cent. 
of the collections: Under the first head, 
the defendant claimed Rs. 1,500 on the 
basis of Ex. 1. Under the second Lead, he 
claimed Rs. 3,000 on the basis of Ex. 2. 
As regards the third head, there was ade 
mittedly no specific agreement between 
the parties and the Courts below have 
allowed some redsonable remuneraticn to 
the: defendant. As regards the fourth 
head, he claimed Rs. 5,000 on the basis of 
Ex..2. The trial Oourt refused to act 
upon Exs.1 and 2 on the ground that 
they were not bindidg on the plaintiff, as 
they had been entered into during- hia 
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minority and it was of the opinion that in 
some respects the remuneration was exces- 
sive and that the mother was not 
shown to have had independent advice 
in agreeing to its terms. The learned 
District Judge was however of the opinion 
that there was no justification for declining 
to act upon Exs. l and 2. We think that 
the plaintiff after he attained majority 
or at any rate after 1917 must have 
been clearly awere of Ex. 2 and have 
acted on the basis thereof. We do not 
find sufficient reason for dissenting from 
this view of the learned District Judge. 
We therefore propose to deal with this 
part of the case on the footing that Ex. 2 is 
binding on the plaintiff. Even as regards 
Ex. 1, there is no sufficient reason for 
thinking thatthe remuneration provided is 
excessive. 

There is -however one insuperable diffi- 
cully in the ‘defendant's way, so far as 
his claim under Ex. 1 is concerned. The 
services to which that part of the claim 
related had been completed as early as 
1906 and in the ordinary course, a claim 
to recover remuneration therefor would 
have become barred at the end of three 
years therefrom, Ex. 1 however takes a 
period of two years from its date for paye 
ment and it may be possible to start 
limitation from the expiry of the two years, 
treating the case as one falling under 
Art. 115, Lim. Act, on the ground 
of a special agreement, Even so the 
claim would be obviously barred on the 
date of the institution of the suit not to 
speak of the date of the written statement, 
The lower Courts have however allowed 
this claim ofthe defendant, on the ground 
that the suit being one for account, the 
defendant was in equity entitled to credit 
for all the items due to himself, though a 
suit by him forthe recovery of any such 
item might be barred. And this conclusion 
was based upon the observations of this 
Court in Chidambaram Mudaliar v. Krish- 
naswamt Pillai (2), at p. 375. It seems to 
us that the Courts below have proceeded 
upon a misconception of that case. There 
can be no doubt in this case that the 
agency in respect of which the plaintiff has 
instituted this suit is wholly different from 
the agency to which Ex. 1 relates. As 
pointed out by Mr, Rustomji in the notes 
to Art, 56, Lim, Act, the real question is 
not whether the work is continuous but 
whether the contract is continuous, 

(2) 39- M 365, oe 28-Ind. Oas. {331; ATR 1916- 
Mad. 720; 28 M L J 285. : 
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So faras the trial of the suit was con» 
cerned, the contract was in tke first ine 
stance with the defendant's father and the 
stipulation for remuneration under Ex. 1 
covers not merely the services of the 
defendant but alao the services of his father. 
It is true that the proceedings inthe High 
Court are in a sense the same matter as 
proceedings inthe trial Court ; but the cone 
tracts undoubtedly are different. Itis con- 
csivable that anybody might have been 
e. trusted with the charge of the conduct of 
the appeal and it was a mere accident that 
the defendant himself was thought of for the 
purpose. Even apart from this consider- 
ation, the fact that two independent docu- 
ments Exs.-] and 2 came to be executed on 
the same day is significant ; and the terms 
of Ex. 1 are only consistent with the hypo- 
thesis that it was regarded by the parties 
as an independent bargain in respect of 
which the relation between them after the 
date of Ex. 1 was only that of debtor and 
creditor, The sum of Rs. 1,500 was as 
from that date regarded as a debt ree 


coverable from the plaintiff’s estate, though: 
on account of absence of funds a period of 


two years was provided for payment. The 
observations in. Chidambaram Mudcaliar v. 
Krishnasami Pillai (2), at p. 375* must be 
understood in the light of the further ob- 
servation at p. 376* thatin that case the 
Tight to account as between the parties was 
one that was subsisting on the date of 


‘suit. Here, there was in 1925 no subsisting | 


-Tight to account as betweed the parties in 
respect of the agency that related to the 
conduct of the suit in the trial Court which 
ended in 1906. We must accordingly hold 
tbat the defendant is not in this suit ene 
titled to claim credit for the sum of Rs, 1,000 
or Rs. 1,500 allowed in his favour by the 
lower Courts on the basis of Ex. 1. 

Exhibit 2 provides for remuneration both 
in respect of the conduct of the appeal in 
the High Oourt andin respect of the con- 
duct of the execution proceedings. For 
the first it fixed Rs. 3,000 as remuneration 
payable in the event of success and 
Rs. 1,000 as payable in the event 
of  non-success. We have already 
staied that what happened in this 
case was that the plaintiff lost as 
against one of the executants of the bond 
and succeeded as against the other. There 
has been some argument whether this is to 
be regarded as success or non-success, withe 
in the meaning of the provision in Ex. 2 
We: prefer to proceed on the view taken by 
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the District Judge that for all practical pur- 
poses, it must be taken that the plaintiff 
was successful in the High Court. On this 
footing, the defendant would have : been 
entitled to claim Rs 3,000 as his remuner- 
ation, for this part of his work. But tbere 
are twodifficulties in his way ;oneis the 
view that we have already expressed as.to 
his misconduct; the other arises from the 
frame of the suit, As: we have stated 
already, the plaint claims relief only:in 
respect of the agency that is alleged to have 
commenced in 1911 while the services of 
the defendant in connection with the appeal 
in the High Court came to an end with the 
decision of the High Oourt in July 1910. 
It is.accordingly contended on behalf of the 
plaintiff that any claim for remuneration 
for work done in the High. Oourt is outside 
the scope of this suit. And the same line, 
of argument as to limitation has been urged 
as was done with reference to Ex. 1. We. 
do not however think that this part of the 
claim stands on the same footing as Ex. 1. 
Though the plaint claims account only in 
respect of the period subsequent to 1911,. 
the account certainly relates to the receipts 
and disbursements in connexion with the: 
execution proceedings. z 
As to tbis part of the arrangement under 
Ex. ?, we have already expressed the view 
that Ex. A is not an independent contract: 
by itself but is only in furtherance of Ex;:2,: 
Ex.2, though it provides for two pieces of. 
work, namely the High Oourt appeal and- 
the execution proceedings in the Oourts 
below, -must be taken to be a single contract; 
and in this view neither the plea of limita- 
tion available in respect of the claim under. 
Ex, l nor the plea that the High Court: . 
appéal must be treated as an independent : 
contract will ba available to the plaintiff. 
But the plaintiff- seems to us right in his- 
contention that if the defendant’s claim. 
for remuneration in respect of the High: 
Court appeal is to be entertained io this: 
suit, the defendant must also be called 
upon to account for all receipts and dis-: 
bursements that passed through his hands. 
between the date of Ex. 2 and the date 
of Ex. A, If we were attempting to work. 
out a complete account between the parties, 
we should have given the parties an. 
opporiunity to gointo those accounts also.. 
But, here again, for reasons which - will- 
presently appear, we do not think it necese 
sary or worth while to prolong these. 
proceedings by directing any such further . 
account. As regards tbe remuneration for ; 


- the conduct of the execution proceedings, . 
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it has been contended with some justifica- 
tion- that the provision for Re. 5,000 is 
excessive, but as. we have held that Ex. 2 
is binding on the plaintiff, we do not base 
any conclusion upon this argument. It only 
remains to point out that the trial Oourt 
attempted to fix the defendent’s remunera- 
tion on a quantum meruit basis, as it had 
held that the plaintiff was not bound by 
Exs. 1 and 2. The learned District Judge 
awarded to the defendant full remuneration 
as per terms of His. 1 and 2 as he had 
held that they were binding upon the 
plaintiff. In the view we have above in- 
dicated the claim based on Ex. 1 must 
be disallowed as being barred, but the 
defendant would be entiiled to claim on the 
basis of Ex, 2 except for our view on the 
question of misconduct and his claim will 
also be subject to his accounting in respect 
of the moneys that came into his bands 
between 1906 and 1911. 

We however find that the plaintiff did 
not file an appeal to the District Court 
against the Sub-Court’s decree objecting 
to the amount awarded by ‘the learned 
Subordinate Judge to the defendant under 
the head of remuneration. We do not 
wish to be understood as saying that his 
omission tò appéal wholly ties our hands in 
a suit of this kind, but we may take it as 
some indication that he was prepared to 
acquiesce in the Subordinate Judge’s‘decree 
and that he did not regard the remuneration 
awarded as excessive. We have also been 
informed that the plaintiff does not stand 
to gain very much evenif we should give 
him a decree for a larger amount than was 
awarded by the Subordinate Judge because 
the defendant had become insolvent, In 
view of these ’ considerations, we have 
thought it unnecessary either to direct a 
further enquiry in respect of the period 
between 1906 and 1911 or to deny all 
remuneration to the defendant. We set 
aside the lower Appellate Court's decision 
on the above points and restore that of the 
Subordinate Judge. It is unnecessary to 
deal with the remuneration claimed in 
respect of the conduct of the Privy Council 
‘appeal because both the Courts have agreed 
on that matter and there has been no argu- 
ment before us in respect of that head. 

As regard the claim for remuneration in 
respect of the management of the villages 
subsequent to 1918, we are unable to see 
any justification for the learned District 
Judge having enhanced the amount awarded 
by the trial Court. If anything, there was 
considerable justification for reducing the 
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amount, and on at least two points, the 
learned District Judge is obviously in error, 
namely, (i) when he thought that by reason 
of the payment of damages, the defendant 
was Placed in a positicn to claim his full 
remuneration, and (iz) when he though that 
the defendant was entitled to claim lo per 
cent, on the Rs, 17,000 and odd found by 
the Commissioner, though according to the 
defendant only Rs. 13,000 had been collect- 
ed. Here again, as the plaintiff had not taken 
exception to the sum of Rs, 2,003-91, 
awarded by the trial Oourt under 
this head, we confirm the trial Oourt’s 
decision on that point. 

The next important item pressed in 
the appeal relates to the money due under 
the decree in O. S. No, 412 of 1916 on 
the file of the District Munsif's Sourt, 
‘Tanjore. Here again, it is impossible to 
approve of the way in which the question 
has been dealt with by the learned 
District Judge. Admittedly, that suit was 
instituted on a promissory note obtained 
in the plaintiff's name. The decree also 
stood in the plaintiff's name and the defene 
dunt asked that the decree should be 
transferred to him. We need not go the 
length of saying that the defendant had 
no right to use his principal's name for a 
benamt transaction of his own. But the 


- least that should be insisted on in a case of 


this kind is that it should be proved beyond 
all doubt that the money was the agent's 
money and not the principal's and that the 
transaction was truly a benamt one, 
Where an agent mixes up his moneys and 
the moneys of his principal, the onus clearly 
lies on the agent to prove that any particular 
transaction which is claimed by him to 
belong to himself really represented hie 
money: see Tulasamma v, Venkatasabbiaha 
(3). — 

The learned District Judge reverses 
the rule and ‘attempts to consider whether 
the plainiiff had shown that the promis- 
sory note to which O. S. No, 412 of 1936 
related was taken for an advance of the 
plaintiff's moneys, Even apart from the 
special rule arising out of the defendant's 
agency, the onus must have been laid on the 
defendant who pleaded that it was a 
benami transaction. The defendant admits 
from the witness-box that he has no 
evidence to prove that the money lent 
under that promissory note was his. This 
was sufficient to support the decree of the 
learned Subordinate Judge and it passes our 


(3) 48M 597; 91 Ind. Oas. 120; A I R1925 Mad, 


1125; 49M L J220; (1095) M W N 681, 
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comprehension how the learned District 
Judge reached a different conclusion. We 
may also observe that independently of the 
attempted calculations as to the possible 
amount of interest that might have been 
received by the defendant out of the invest- 
ments of the plaintiff’s moneys prior to the 
date of.this loan, the defendant on his own 
admission had about Rs. 24,000 of the 
plaintiff's money before this date out of 
which he has accounted only for about 
Rs, 12,000 or Rs. 13,000. We must express 
our dissent from the special pleading in 
the lower Appellate Court’s judgment on 
this part of the case as to possible claims 
for interest which the defendant might 
have against the plaintiff even in respect 
of his remuneration. The learned District 
Judge ignored the distinction between 
the agent’s claim for remuneration which, 
in the absence of a special contract, 
becomes payable only on the completion 
of his duty and the principal's moneys in 
the agent's hands which the agent has been 
specifically directed to invest. It does not 
appear to us necessary to say more against 
this part of the lower Appellate Court's 
judgment. This decision must be set aside 
and the direction of the trial Court restored. 

The third main item for consideration 
relates to cértain Govt promissory notes 
which the defendant purchased for being 
deposited as security in connecticn with the 
plaintiff's appeal to the Priyy Council against 
so much of the High Oourt’s decree as dismiss» 
ed bissuit against Sethuram. The evidence 
‘of the defandant on this part of the case is 
extremely unsatisfactory. ‘the accounts of 
thé Madras Vakil) produced by the defen- 
dant (Ex. 13) donot make any reference to 
this purchase. The defendant's story that 
he paid money for this purpese into the 
Vakil’s hands cannot be accepted. In all 
probability the defendant must have been in 
Madras and made arrangements presumably 
with the Vakil’s help for the purchase of the 
Govt. promissory notes. Atalate stage of 
the enquiry it was fcund that the papers pur- 
chased represented 3 per cent, iesue of 
1896-97. The learned District Judge has 
‘given credit to the defendant in this con- 
nection for the face value of the notes and 
he finds fault with the plaintiff for not having 
made available evidence as to what the 
actual costs must have been. This is only 
another instance of misapplied onus. 
Whatever may be the difficulty in fixing the 
exact figure, we may fairly take judicial 
notice of the fact that it could not have been 
the face value of the paper. The defendant 
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would have been entitled to credit only - for: 
the money actually spent in the purchase: 
of the promissory notes. It appears from: 
the accounts that the interest on these 
promissory notes had been collected only 
to a small extent, namely Rs. 175 in Septeme 
ber 1913. The papers seem to- have come 
back into the defendant’s possession in 
1916 and it is his case thathe sold them’ 
in 1920, He adds that at the time of the 
same there remained about three years’ 
interest unrealized. We are not satisfied 
that this has been proved beyond doubt.:. If 
it was true, it necessarily implies that the 
defendant must have drawn other sums 
or interest between 1912 and 1917, Whether 
drawn or not, tte plaintiff was in any event 
entitled to credit for ali the interest realize 
ed on the promissory notes. We do not 
think it worthwhile criticizing at length 
the learned Judge's arguments for. holding 
that the defendant is not accountable to 
the plaintiff for this item, He merely falls 
back on the arguments which we have 
already noticed, that this might well be 
set-off against the defendant’s claim for 
interest on his remuneration. Here again, 
we refrain from directing a further account 
because we donot propose todo anything 
more than restcre the trial Court’s decree.” 
For the same reason we do not propose to 
deal at length with some of the minor items 
referred toin the Appellate Court's judge 
ment and rejected by the Appellant Court 
merely on the ground that they had not been 
made the subject of a cross-appeal by the 
plaintiff to the lower Appellate Oourt. Seeing 
that the suit is one for accounts, the mere 
omission to file a cross-appeal would -not be 
a fatal objection. We may also point out 
that in any event the plaintiff would have 
been entitled to maintain the decree of the 
trial Court by claiming credit for items not 
allowed by the lower Oourt at least as 
against tbe other items on which the 
Appellate Court was inclined to vary the 
directions of the lower Court, There is one 
Observation of the learned District Judge 
which we do not wish to allow to pass 
unnoticed, The evidence establishes that in 
respect of certain proceedings in Oourts 
conducted by the defendant.on the plain- 
tiffs behalf a sum of Rs 750 was recovered . 
from the other side as Vakil’s fee. It appears 
that only a smaller amount was in fact 
paid on the plaintifi’s behalf to the Vakils 
who conducted these proceedings, The 
learned Judge nevertheless thinks that the 
defendant was entitled to retain the 
balance for himself. He is neither the 
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Vakil nor the party.. Whatever he got, he 
got for his principal and if part of it was 
not really disbursed, it must goto the credit 
of the principal-and cannot on any pretext 
be retained by the agent. 

We accordingly eet aside the decree of 
the lower Appellate Court and restore the 
decree of the trial Court. The plaintiff 
will be entitled to his costs in all the 
Courts, to be paid from out of the defene 
dant’s estate in the hands of the Official 
Receiver. The direction in the lower 
Appellate Court's decree that the plaintiff 
should pay the court-fee payable to Govt. 
on the memorandum of appeal in that 
Court will be set aside and tbere will be 
a direction tothe Official Receiver to pay 
the court-fee payable on that memorandum 
of appeal to the Govt. from the estate in 
bishands. The memorandum of objections 
is dismissed with costs to be paid out of the 
estate. 


Nos, Order accordingly. 
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ALLAHABAD HIGH COURT. 
Execution First Appeal No. 319 of 1938 
January 18, 1940 
Ganea Nats; J. 

Hakim MOHD. BASHIRULLAH KHAN 
— DEOREB-HOLDER—APPELLANT 

TETSUS 

COLLECTOR SHAHJAHANPUR as 
MANAGER, COURT or WARDS, ILAQA 
IQTIDA ULLAH KHAN—JUDGMENT-DEBTOR 

E — RESPONDENT 

'U. P. Encumbered Estates Act (XXV of 1934), 
s.. 71—Decree for costs against landlord is one for 
private debt—Ezecution after Collector's order under 
8. 6 is barred by s. 7. 
‘“ Private debt,” as defined in the Encum. Estates 
‘Act, means any debt other than a public debt. 
Public debt" means a debt due to Govt. or a local 
authority. A “debt” includes any pecuniary liabi- 
lity, except a liability for unliquidated damages. 
Liability for costs isa pecuniary liability and is 
incurred when a suit is brought. So, taking into 
consideration the definition of “private debt ” 
there can be no doubt that a decree for costs 
against a landlord is a decree for pecuniary liabili- 
ty incurred by him. The decree-holder is, therefore, 
mot entitled to execute his decree under s. 7 after 

the passing of the order by Oollector under s. 6. 


Ex. F. A. from the decision of the Civil 
Judge, Shahjahanpur, dated May 23, 1938. 


‘Mr. M. Nasim, for the Appellant. 
Mr. S. K. Dar, for the Respondent. 


. Judgment.—This is an appeal by a 
-ec ree-holder and arises out of execution 
_oceedings of a.decree for costs against 


MOHD. BASHIRULLAH KHAN Yv. COLLECTOR SHAHJAHANPUR (ALL.) 


‘that the decree which is sought to 


633 


‘the respondent. The respondent has made 


an application under the Encum Estates 
Act. An objection was taken by him that 
the decree-holder was not entitled to exe- 
cute his decree. The learned Oivil Judge 
upheld the objection. Against that order 
the decree-holder has come up here in 
appeal. It was contended for the appellant 
be exe- 
cuted was passed by this Court on Sep- 


tember 8, 1937 some time after the order 
had been passed by the Collector on the 
‘application of the opposite party under the 


Encum. Estates Act. This Oourt con- 
firmed the decrees of the lower Courts. 
The decrees of the lower Courts awarding 
costs to the appellant had been passed 
long before the application under the 
Encum. Estates Act was made by the 
opposite party. The High Oourt's decree 
in respect of the costs which were incurred 


in the High. Court was, no doubt, passed 


after the order. In either case, s. 7, En- 
cum, Estates Act, is a clear bar to the exe- 
cution of the decree, Section 7 (1) (b) deals 
with private debts incurred before the pas- 
‘sing of the order by the Collector, and 


cl. (2) deals with the decrees obtained on 


the basis of -any private debt incurred by 
the landlord after the passing of the order 
under s. 6 It was contended for the 
appellant that the decree for costs cannot 
be regarded ss one for a private debt 
incurred by the landlord. ‘Private 
debt,” as defined in the Encum. Estates 
Act, means any debt other than a public 
debt. “Public debt’ means a debt due to 
Govt, or a local authority, A “debt” ine 
cludes any pecuniary liability, except a 
liability for unliquidated damages Liability 
for costs is a pecuniary liability and is 
incurred when a suitis brought, So, taking 
into consideration the definition of “private 
debt” there can be no doubt that a decree 
for costs against a landlord is a decree for 
pecuniary liability incurred by him, The 
decree-holder is therefore not entitled to 
execute his decree. It is therefore ordered 
that the appeal be dismissed with costs. 


D, Appeal dismissed, 


634 


“RANGOON HIGH COURT 
First Appeal No. 35 of 1939 

July 6, 1939 

ROBERTS, O. J, AND SPARGO, J, 

MA THAN YIN— APPELLANT 

VETSUS 

MA THAN MAY AND OTHERS — 
RESPONDENTS p p 

Practice=Appeal—Appeal from decree or order 

assed by Tudo on Original Side of High Court— 

rinciples to be follewed by Appellate Court. 

An appeal from decree or orderg passed by Judges 
on the Original Side of the High Oourt ought not 
to be in the nature of a re-hearing with- 
out witnesses, or in other words, the Appellate 
Court should not try to reach from _the written 
material available toit a conclusion which is entire. 
ly independent of the Judge of first instance who 
saw and heard the witnesses. The Appellate Court 
has to see, firat, whether the principles of law ap- 
plicable to the case were appreciated and correctly 
applied ; secondly, whether there was evidence 
upon which the Court of first instance could find 
the facts as it did; thirdly, whether any mistake 
of fact or of inference, or any material oversight has 
occurred, any one of which might reasonably affect 
the result; and, fourthly, whether the weight of 
the evidence shows that the trial Court eame to a 
right conclusion, bearing in mind that the Judge 
who saw and heard the witnesses is in a much 
better position to form an estimate of the worth of 
the testimony than the Appellate Court which has 
not that advantage. 161 Ind. Oas. 387 (1) and 
Powell v. Streatham Manor Nursing Home (2), re- 
fərred to. 


F. A. from the judgment of the High 
Oourt, -in Oivil Regular Suit No, 307 of 
1937. 


Mr. A. N. Basu, for the Appellant, 


Messrs. Sein Tun Aung and Daniel, 
for Respendents Nos. 1 2,3 and 4 
respectively. 


Roberts, C.J.—In Chinnaya v.U Kha 
(1) Page, O. J., pointed out that the principles 
laid down by Viscount Sankey in Powell 
v. Streatham Manor Nursing Home (2) 
ought to be applied at the hearing of 
appeals in this Oourt from decrees or orders 
passed by learned Judges on the Original 
Side. I desire to emphasize the importance 
of that case, There seems to be a mistaken 
impression in some quartars that such an 
appeal ought to be in the nature of a re- 
hearing without witnesses, or in other 
words, that the Appellate Oourt will try to 
reach’ from the written material available 
to it conclusion which is entirely indepen- 
dent of the Judge cf first instance who saw 
and heard the witnesses. 


(1) A IR1936 Rang. 5; 161 Ind. Cas. 387; 14 R 
11; 8R Rang. 472. 

(2) (1935) A O 243; 104 LJK B 304; 152L T 
563; 79 S J 179;51 T L R 289. 
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But what the Appellate Court has to do 
is, to see, first, whether the principles of 
law applicable to the case were appreciated 
and correctly applied; secondly, whether 
there was evidence upon which: the Court 
of first instance could find the facts as it 
did; thirdly, whether any mistake of fact 
or of inference, or any material ‘oversight 
has occurred, any one of which might 
reasonably affect the result; and, fourthly, 
whether the weight of the evidence shows 
that the trial Court came to a right con- 
clusion, bearing in mind that the Judge 
who saw and heard ths witnesses isin a 
much better position to form an estimate 
of the worth of the testimony than the 
Appellate Court which has not that. 
advantage, Now the present appeal raises 
the very simple question, was Ma Than 
May, or was she not the keittima adopted 
daugh’‘er of her aunt Daw Tin? The learned 
Judge has shown by his references to decide 
ed cases in the judgment that’ he knew 
exactly what facts had to be proved and 
that the burden lay on the présent res- 
pondent No. 1 to prove them. And he 
passed on to consider whether those facts 
had been proved. She called witnesses to 
show that there had been a public. ceremony 
of keittima adoption, and they said there 
had, and the learned J udge believed them, 
and there is an end of the matter. He 
reviewed the evidence of these witnesses 
with the greatest care in a voluminous 
judgment in which he gave his reasons for 
believing them; it is not shown:that they 
are bad reasons. He also pointed out that 
there was much. other evidence which fell 
short of proving ‘keittima adoption but 
which showed a relationship between the 
Parties consistent with keittima “adoption 
and making it probable that those “who 
Swore they attended the ceremony were 
Speaking the truth He did not omit to 
consider the matters urged by the present 
appellant but, having considered them, he 
explained exactly why they failed to shake 
respondent No. l's case. He was perfectly 
entitled to take the view he did and ir is 
not shown that thé reasons given by him 
were bad reasons, l 

It is said he made no reference to the 
fact that Ma Than May became possessed 
through her adoptive father of property 
formerly possessed by her natural father, 
and this is doubtless so, because in the 
light of other evidence before him it could 
not be a material factor in arriving at his 
decision. The learned Judge disbelieved 
much of the evidence given in support of 
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the appellant’s case; he gave his reasons 
for so doing, and it is not shown that they 
were bad reasons, It is not, and could not 
be suggested that there is any material 
Iisstatement in the judgment as to the 
evidence given at the trial, or that through 
some error cr omission the learned Judge 
‘failed- to take into consideration the evi- 
dence -as a whole and to come to a conclu- 
sion of fact thereon. Thetrial in this case 
lasted three weeks and there isa right of 
appeal on questions of fact. Where the 
_Yécord is bulky it is undesirable that the 
Appellate Court should have-to consider it 
-iñ detail twice. Accordingly, owing to the 
“necessarily lengthy judgment and the great 
mass of evidence the appeal was admitted. 
But as soon'as the judgment is read avd 
the evidence sifted it becomes apparent 
that though there is a right of appeal under 
8.96, Civil P, C., there are no grounds of 
` appeal at all; and accordingly this appeal 
is dismissed: costs Advocate’s fees fifteen 
gold ‘mohurs. 


Spargo, J.—I agree and have nothing 
to add. 


Be Appeal dismissed, 


ee 


SIND JUDICIAL COMMIS- 
_  SIONER’S COURT 
First Appeal No. 47 of 1937 
_ December 22, 1939 
: Davis, J. O. AND WESTON, J, 
-- HIRANAND LAL CHAND, a riem— 
PLAINTIPFS—APPRLLANTS 


- versus 
MEHARSING SADHUSING, A preu— 

AND OTHERS— DEFENDANTa— RESPONDENTS. 

Prade-mark—Infringement—Essentiala to he prov- 
ed—Plaintiff's trade-mark copy of another's irade- 
mark—It must be proved that such other person 
has abandoned it. 

Before the plaintiff can succeed in his suit for 
infringement of trade-mark he must prove a proper- 
ty in the trade-mark. It may be his property be- 
ckuse he was the originator of it, or because he 
purchased it, or because, though not the originator 
-of the mark, he has property in it, even though 
he has copied it from another, because that other 
has abandoned it, and he has independently of this 
- fortuitous: cireumstance built up a trade and repu- 
tation on the merits of his goods, Where the trade- 
mark is proved a copy of the Japanese mark, the 
plaintif must show that the Japanese owners of the 
mark have abandoned it. M'Andrew v. Bassett (2), 
referred to, 181 Ind, Cas. 792 (D), distinguished. 


F. A. against the judgment and decree 
passed by Dadiba O, Metha, A. J, O, 
Reported in 173 Ind. Gas, 930, f 


HIBANAND LAL OHAND v. MEHARSING sADHUSING (SIND) 
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Mr, Srikishindas H. Lulla, for the Appel- 
lants. 

Mr. Kundanmal Dayarama, for tke Res- 
pondents. 

Davis, J. C.—This is an appeal against 
a judgment of Dadiba O. Metha, A, J. Cu; 
dismissing the appellants’ suit for an ine 
junction restraining the respondents from 
dealing in cloth marked with g trade-mark 
or with the colourable imitation of a trade- 
mark which the appellants claimed was thoir 
Property, and upon which they had built up 
their business and for the usual supplement- 
ary reliefe for account for delivery of goods 
and dyes and soon. The four defendants 
are, three firms and acloth broker defen? 
dant No. 4, who, it is alleged, is the real 
contestant. The first three defendants 
denied that they had infringed the appel- 
lants' rights, and defendant No. 4 contend- 
ed in addition that he nges his owa mark 
registered in 1931, and the mark used 
by tbe appellants was the mark of J apanese 
importers. The learned Judge refused the 
appellants the injunction they prayed for, 
holding that they were engaged in a fraud 
upon the purchaser of their goods in passing 
off their goods of inferior qualit yas Japanese 
goods superior to theirs, on the strength 
of a trade-mark, a plain imitation of the 
Japanese mark, He accordingly dismissed 
their suit with costs. 

In appeal before us Mr. Lulla argued at 
first on behalf of the appellant that wa 
were not concerned with the question whee 
ther the Japanese trade-mark was Or was 
not infringed by the plaintiffs ; the dispute 
was between the plaintiffs and defendants, 
and that, in any case, the learned Judge 
has found in his judgment that the J apanese 
trade in this particular class of goods 
marked with this particular mark had prac- 
tically ceased to exist, and that in fact the 
Japanese Lad abandoned the mark, He ree 
lied principally upon a case from Rangoon 
reported in B. M, Kharwar v. A. A. M, 
Motiwala (1), Mr. Lulla did not, after the 
samples of the drills with the marks upon 
the Exs. 9/1, 9/2 and 9/3 had been compared 
with the sample of the Japanese drill, argue 
that the trade-mark used by the plaintiffs 
was not a colourable imitation of the Ja- 
panese mark, Jt was indeed a most 
flagrant imitation. In the plaint the marks 
are described as follows: 

“(aj Three brave dogs bearing No. NNNN N; 

(b; Three assorted dogs bearing No. AAAA A; 

(c) Three decorated dogs bearing No, J JJ JJ.” 

These descriptions are, we are assured, 

(IJA I R 1939 Rang. 98; 181 Ind. Oas. 792; 1939 
Rang. 18; 1i R Rang. 489, a 
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meant seriously, but when we looked at the 
sample clothes we found that the distins 
guishing features of the Japanese mark, 
three dogs in a triangle had been followed 
so Closely by the plai: tiffs that the attitudes 
and position and appearance of the dogs 
was the same, so that it was clear to any 
one who could see, that the plaintiffs were 
building up their trade upon tke character 
and reputation of the Japanese cloth. The 
Plaintiffs’ contention was that the marks 
were original, conceived in his father’s head. 
The father however did not come to Court 
to elucidate further the conception or birth 
of this strange off-spring. Apart however 
from all other considerations, we think it is 
clear tha: before the plaintiffs can succeed 
in this suit they must prove a Property -in 
the trademark, Tt may be their property 
because they were the originators of it, 
which is nct the case here, or because they 
purchased it, which is also not the case 
here, or because, though not the originators 
of the mark, they have property in it, even 
though they have copied it from another, 
because that other has abandoned it, and 
they bave independently of this fortuitous 


circumstatce built up a trade and reputa- 


tion on the merits of their goods : 

“The essential ingredients for constituting an in- 
fringement of aright to a trade-mark are (1) that 
the mark has been applied by the plaintiffs pro- 
perly, 4. e. that they have not copied any other 
person's mark, and that the mark does not involve 
any false representation; (2) that the article so 
marked is actually a vendible article in the market; 
(3) that the defendants, knowing that to be so, have 
imitated the mark for the purpose of passing in the 
market other articles of a similar description.” 


Bee M’Andrew v, Bessett (2). And where, 
as in this case, the trade-mark is proved a 
a copy of the Japanese mark, the plaintiffs 
must show that the Japanese owners of the 
mark have abandoned it. This Mr. Lulla 
was confident of proving until we turned to 
the consideration of the evidence when it 
became clear that the mark was owned by 
Japanese firms and that they had not abane 
doned it. Tbis is not a case, as in B. M. 
Kharwar v. A. A.M. Motiwala (1), where 
the evidence is not properly brought upon 
the record or reliance is placed upon a 
circular not properly proved, for the clerks 
of two Japanese firms came and gave evi- 
dence in Court. Tikamdas, Ex. 15, is the. 
Head Olerk in the Japanese Cotton Trad- 
ing Oo. He states that drills “with the 
three dog chhap” and triangle have been 
selling since 1921 in Karachi, Peshawar and 
Afghanistan, that through the firm of Josho 


(2) 41864) 46 E R 985. - - l z 


a 


Company they 
to desist from 


gave notice to the plaintiffs: 
selling drills with this mark 


upon them and they have only refrained 
from taking action because of the constant: 


requests of the 


Plaintiffs to them to stay their 


hand. He names the three Japanese firms. 
which import these drills direct from Japan. 
and distribute them. Bishamberdas, Ex. 19; 
the assistant to the Head Olerk in. the 
Piece-goods department of the. J apanese 
firm of Gosho and Oo.. states that they have: 
been importing these drills with the. "three. 
dogs chhap” and triangle since 1924 until. 
the day he was giving evidence and that 


they sell them 


in tbe Punjab, Afghanistan. 


and Karachi. Owing tothe heavy customs 
duty the witness states, that most of the 
Japanese goods go to Afghanistan but that 
some are still sold'in Karachi. 

Mr, Lulla argues that these firms should 


have produced 


their books. But they have 


not refused todo so, and it may- well be 


that the plaint 


iffs purposely refrained from 


asking for the books lest the books disprov- 


ed their case. 


There is no reason to doubt 


the evidence of these.two witnesses. Ag 


late as April 1 


937. Mr, Dipchand Ohandu- 


mal, an Advocate of this Court, who has 
given evidence, wrote to the Plaintiffa on 
behalf of Messrs. Gosho Kabushiki Kaisha 
Ltd. Exhibit 9/94, stating that they were 


the registered 


owners of the trademark; 


The letter of the plaint:ffs in reply in no 


way effectively 
that the three 
Trading Co., 


refutes the claim, The fact 


Japanese firms of the Cotton- 


‘Ltd,, the Gosho- Kabushiki: 


- Kaisha, Ltd. and Tiyo Menka Kaisha Ltd.” 


Ex. 9/90, joined in „a Joint protest to-the | 
Plaintiffs as long ago ‘aa August 4, 1931 
does not in our opinion strengthen the ` 


plaintiffs’ case 


- The plaintifs iñ- this suit, * 


asin other suits, must succeed upon the 
Strength of their owa case,” | A 
It has then ‘been conclusively established. 


in our opinion 


that the plaintiffs did not 


originate the trade-marks ia dispute, that 


they closely copied them from the Japanese. 
marks up:n Japanese goods of superior: 


quality aad reputation, that the Japanese 


Owners have no 


is still used upon their goods sold i 


t abandoned'the mark which 
n Karachi. 


t 


It is clear the plaintiffs must fail in ‘their - 
suit. Mr. Lulla asked us to go no further in 


our findings so 
time show that 


that he-may at some future 
the mark has beéh aban: 


doned by its present owners and that the 


plaintiffs have 


built upa trade upon the 


reputation of their own goods under this 


mark, In view 
Plaintiffs appea 


of the manner in which the- 
r successfully to have impos- 


ba ke 


—, 
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ed -upon others as the complaints and com- 
promises: in criminal proceedings, to which 
Mr. Lulla has drawr our attention, show, 
Exs: 9/69-to 9/°0, we see no reason why we 
should: assist the plaintifs in any way or 
show them any indulgence of any sort or 
kind: . We see however-no reason to decide 
in this appeal any- more questions than are 


necessary for its dismissal, though, it must 


not be inferred therefore ttat we disagree 
in any way with the view of the plaintiffs’ 
activities taken by the learned trial Judge. 
We merely express no further opinion-upon 
them. We-therefore dismiss the appeal-with 
costa: «°° > ant 


-Be Appeal dismissed. - 
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Appeal No. 1322 of 1937 
©- August,10, 1939 
PDGLRY, J. ; 5 
` GOKUL CHANDRA DAS—PLAINTIPE— 
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7 Versus 
MANAGER or BANIACHONG MOZUM- 

‘ “DARI WARD ESTATE — DerkNDaNT— 

..»  RgsPcNDEST 
— Owil Procedure’ Code (Act V_of 1907), 88, 2 (17). (g) 
‘and (h), 80—Manager appointed under Bengal ourt of 
hog " Act (IX of 1879)—Whether entstled to notice 
Grider 6. 80. ENG KA EI c 
Although the, manager sppointed _ is, controlled 
and‘ temovable by the Court of Wards, he is actual- 
ly. paid by the estate which he manages, and his 
duties n connection with the property of such estate 
are. ‘to take, receive, keep or expend ” such prop- 
erty, not. on behalf:of Govt. but on behalf. of. the 
disqualified proprietor. He is, therefore, not 8 
public officer within the meaning of 6. 2, cl. 17 (g), 
Civil PO, -But‘since the ‘Court’ of -Wards is a 
Govt: Department, the Court- of Wards Manager 
must be regarded as being. in tue,“ service” of 
Govt., within the meaning of s. 2, cl. 17 (A), Civil P. 
O; Consequently he ie entitled to notice under 
5,80; Civil P. O» “55 Ind, Oas. 515 (1), not follow- 
ed, - 


A. from the appellate decree of the Addi- 
tional District Judge, Sylket, dated April 19, 
1937. © 

Mr, Hemendra Kumar Das, for the Appel- 
lant. 

Mr. Hamidul Hug and‘ Obaidul Huq, for 
the Respondent. fe 


Judgment.—The. plaintiff is the appel- 
lant in this case, and.in.the suit out of 
which this appeal arises, the plaintiff sued 


for the cancellation of a certificate under , 


the Public. Demands Recovery. Act by which 
the Beniachong _Mazumdari: Ward Estate 
sought,..to--recover.-rent-:on- the -basis -of 8 
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kabuliat which was executed on Bhadra 20 
1334 B. S; The landlord's case was to the 
effect that the plaintiff held under them 
certain. patit lands described in Sch. I 
attached to the plaint. It was alleged that 
he was unable to pay arrears of rent and 
had therefore executed a bond for the sum 
of Rs, 100 on Bhadra 10, 1334 B.S. Subse- 
quently, the Court of Wards assumed 
charge of the landlord's estate and filed 
the certificate which the plaintiff sought to 
cancel. The plaintiffi’s case -was to the effect 
that he did not hold the land included in 
Sch, I under the Beniachong Mazumdari 
Ward Estate but under another landlord. 
He also maintained that the kabuliat dated 
Bhadra 20, 1334 B. S. had been executed 
while he was insane. He filed an objection 
tothe certificate under the relevant provi- 
sions of the Public Demands Recovery Act, 
but bis objection was overruled. The first 
Court decided that the kabuliat had been 
duly execuied by the plaintiff and the 
léarned’ Munsif therefore dismissed the 
plaintifi’s suit. The lower Appellate Court 
took the view that the plaintiff was insane 
at the time of the execution of the kabuliat 
and that this document was therefore not 
binding on him. He held however that the 
manager of the Oourt of Wards who had 
instituted proceedings under the Public 
Demands Recovery Act was a public olficer 
and was therefore entitled to a notice under 
6. 80, Civil P. O. 

The only point which has been urged on 
behalf of the appellant in this Ovurt is that 
thé lower Appellate Court ought to have 
held that the Manager of the Beniachong 
Muzamdari Ward Estate was not a public 
officer within the meaning of 8. 80, Otvil 
P., Œ. The learned Additional District 
Judge has decided’ that notice under s, 380, 
Oivil P. O., was necessary having regard 
to the language of 8.2, cl. 14 (g) of the 
Code, and in this connection he considers 
that as Govt.. receive a certain percentage 
of the income of a ward's estate, it follows 
that a manager of such an estate is working 
on- behalf of the Govt, The relevant 
words in 8.2, cl. 17 (g), Civil P. O., areas 


follows : 

“Every. officer whose duty it is, as such officer, to 
take, receive, keep or expend any property on behalf 
of the Govt.” 


The remaining words of this clause are 
irrelevant for the purpcses of this particular 
appeal. Under the provisions of the Court 
of Wards Act, it is clear that managers 
maybe appointed by the Court of Wards 
under 98.20 of the Act which ig in the 
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following terms: 

“ The Oourt may appoint one or more managers for 
the property of any ward, and one or more guardians 
for the careof the person ofany ward, under the 
charge of the Court, and may control or remove any 
manager or guardiar so appointed.” | 

Sections 40 and 41 of tae Act prescribe 
the general and specific- duties of the 
manager, Section 40 is to the effect that 
“every manager shall manage the property committed 
to him diligently and faithfully for the benefit of the 
proprietor, and shall in every respect act to the best 
of his judgment for the ward’s interest asif the pro- 
perty were his own.” 


. With regard to the specific duties mene 
tioned in s, 41 itis clear that many of these 
duties must be performed under the direc» 
tions of the Court of Wards. Section 48 
makes provision for the application of the 
moneys received by the manager; and the 
first purpose for which such moneys must 
be applied is indicated under item No. (1) of 
class 1, namely the payment of all charges 
necessary for the management and super- 
Vision of the property of the ward. It 
therefore follows that, aithougn the manager 
ið appointed, controlled and removable by 
the Oourt of Wards, he is actually Paid by 
the estate which he manages, and it also 
follows from the sections of the Act to 
waich I have referred, that his duties in 
connection with the property of sucn estate 
are “to take, receive, keep or expend” such 
property, not on behalf of Govt, but on 
behalf of the disqualitied proprietor. In 
this view of the case, [ do not think that 
cl. 17 (g) of s. 2, Oivil P. O. Can have any 
@pplication in this case. It is however 
urged taat the manager of a ward’s estate 
must be regarded as a public officer within 
the meaning of s.2, cl. 17 (A), Civil P. O. 
This clause refers to l 
“every officer in the service or pay of the Govt.’ or re- 
munerated by fees or commission for the performance 
of any public duty.” . 

It ı8 argued on behalf of the appellant 
that this ciause also can have no application 
in the present Case because a manager of 
an estate appointed under the provisions 
of the Oourt of Wards Act, 1079, is not in 
the ‘service’ or the ‘pay’ of the Govt. For 
the reasons which I have already discussed, 
i agiee that it cannot be Said that he 1s in 
the “pay” of .the Govt. ` The. question 
however -remains for consideration whether 
or not such a person is in the “service” of 
the Govt. One of the definitions of “service” 
which is to be found in the Oxford English 
Dictionary, is as follows: “The condition 
of being a servant, the fact of. serving a 
master.” In view of the abovementioned 
Provisions of the Oourt of Wards Act, 


- 
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especially s, 20, it seems to be quite clear 
that the authority which is actually served 
by a Court of Wards Manager is not the 
estate which he is appointed to manage 
but the Court of Wards which actually 
appoinis him. There can be no doubt that 
Court of Wards Managers are subject to 
the discipline and contro! of the Court of 
Wards and they are required to carry out 
the orders of the Uourt of Wards for the 
purpose of protecting the interests-of disə 
qualified proprietors who presumabiy are 
not in’ a position to exact proper service . 
from: the manager or any other officer of 
the estate. Furiner, there can be no doubt 
that the Oourt of Wards is a Govi Departe 
ment, and, this being the case, I think that 
the Oourt of Wards Manager must be 
Tegarded as being in the “service” of Govt. 
within the meaning of a. 2, cl. li (A), 
Oivil P.O. The learned Advocate for the 
appellant in support of his argument relies 
upon a decision of Walmsley, J., in Nand 
Lal Bose v. Ashutosh Grose (1). In that 
Case the point séems to have been: raised 
whether a Oourt of- Wards Manager was a 
public servant within the meaning of g, 2, 
cl. 17, Oivil P. O., and, ia tais conneciion, 
the learned Judge recorded,- the following 
observations : ek ee 
“The third. point is that the defendant was a 
public servant and therefore entitled to the benefit 
of a notice under 4, SU, Oiyil P, U. £ cannot find 
that he falls within any of the classes enumerated 
incl. 17; 8.72, Uivil P, O., and I therefore think 
he was not entitled to a notiae.” i 


It will be observed that the learned Judge 
recorded no reasons in Support, of tae view 
which he adopted, and this being tne, case, 

am not prepared to follow his decision’ 
on this point. Tae result is that in my: view 
the decision of -the lower Appellate Oourt 
is correct. It is therefore affirmed and this 
appeal is dismissed with costs, Leave to 
appeal under cl. iə of the Letters Patent is 
retused. l Ng 

D. Appeal dismissed. 


(1) AIR 1920 Oal 167; 55 Ind. Qas, 515, 


NAGPUR HIGH GOURT 
Civil Revision Application No, 813 of 1938 
December lö, iydy 
QBEUER, J. : 
RAMOHAN DhA—PLAINTIpg— 
APPLIOANT 


VETSUS 
JHIBAL SHIORAM BURADKAR— 
DEFENDANT—OPPO8SITR Party 
Evidence Act (I of 1872), ss. 68,. 72— Bong’ doce 
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not require attestattion—S. 72 applies in eases of 
bond and not s. 68—Stamp Act (II of 1899), s. 2 (5). 

The definition, of ‘bond’ in s. 2 (5), Stamp Act 
is not exhaustive, nor is it proper to infer from 
this definition of “ bond “ which deals with stamp 
matters only, that it means that such a document 
is required by law to be attested. A bond as such 
ig not an instrument required by Jaw to be attest- 
ed. Therefore, it is s. 72 of the Evi. Act which 
applies in the case of bond and not s. 68. 

O. Rev. App. of the decree of the Court of 
the First Subordinate Judge Second Class 
Nagpur, dated November 7, 193x. 

Mr. N. B. Chandurkar, for the Appli- 
cant. 

Mr. K.P. Vaidya, for the Opposite 
Party. i 

Order.—The Judge of the- Small Oause 
Court, Nagpur, dismissed this suit on a 
bond, dated April 13, 1935 on the ground 
thatit fell under s. 2 (5) (b) of the Stamp. 
Act and therefore required attestation and 
that under `s. 68 cf the Evi. Act the ex~ 
amination of an attesting witness was 
necessary to prove execution, The jearned 
Counsel .for the non-applicant concedes that 
8,68 of the Evi.Act does not apply and 
‘he can only say that it was open to the. 
lower Court to hold that the evidence of 
an attesting witness was desirable to prove’ 
the claim. ‘The case procecded ea parte 
and the. judgment does not snow that ‘the 
Case was dismissed for the reason that; 
the lower Court thought that the plaintiff's 
evidence was in itself insufficient. - 

Under s. 2 (5) of the Siamp Act a bond 
is said to include three classes, the second 
of which is appiicable in the present case. 
The definition, it is to be noted, is not 
exhaustive, norisit proper to infer from 
this definition of "bond" in the Stamp Act 
which deals with Stamp matters only, 
thatit means that such a document is 
required by law to be attested. In the case 
of mortgages and gifts it is clearly 80 
stated in the T, P. Act and in the case of 
wills in the Succession Act, but a bond 
as such is not an instrument required by 
law to be attested. Therefore it i3 s. 72 
of the Evi. Act which applies and not 8. 68. 
If the law Lad ever been interpreted other- 
wise, there would surely have been some 
case in which the point had been so decided 
and also the prevalent practice of proving 
bonds in suit would have been difierent. 
I hold that the proof in this ex parte case 
was adequate. The judgment of the lower 
Court is set aside and the plaintiff's claim 
will be decreed with costs, The costs in 
this application will be on the nce 
applicant. Counsel's fee Rs. Lo. 

Ba. : Revision allowed, 


RASINDAR KUMAR V. OBBTAN 


LAL (LAH) 


LAHORE HIGH COURT 
Second Appeal No, 461 of 1939 
October 5, 1939 
BaIpg, J. 
RAJINDAR KU MAR— DUROREE HOLDER 
APPELLANT 
versus 
OHETAN LAL, J UDGMENT-DEBTOR 
AND ANUTHER—KxSPON DENTS 

Osvil Procedure Code (Act V of 1908), 8. 60 (as 
amended in 1937)—Attachment of salary—S. v0 
prohibits forcible attachment — Judgment-debtor 
agreeing to attachment of half salary—Hzaecuting 
Court must give effect to it 

Section 60, Civil P. O.,18 a prohibitiononly against 
forcible attachment or sale, and there is nothing 
in law to prevent, a judgment-debtor from agres- 
ing to attachment of halt of his salary even though 
it 18 exempt from attachment under s. 00. The 
executing Court must, therefore, give effect to the 
decree obtained on the basis of an award where the 
judgment-debtor has agreed that it may be satintied 
by attachment of half of his salary. mehr Nishan 
v.Muhammad Kazim Alychan U),Chetiar Mat v. kam 
Devi (2) and Natha Singh v. Bhag Mal G), relied on. 


S. A. from an order of the District Judge, 
Ambala, dated January a, 1939. 

Mr, Durga Dass Jain tor Mr. A. k. 
Aggarwal, for the Appellant, ; 
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Mr. Balmukund, Investg. Jospector 
G, P. O. in person. 
‘Judgment.—This appeal was heard 


ex parte aS the respondent tailed to 
appear in spite of service. An ollicial of 
the Postal Department was present, but as 
he was nob a representative of any of toe 
parties to the execution proceedings, he 
could not be heard and was aot ngara. 
The material tacts are that a decree was 
obtained on the basis otf an award and 
the judgment-debtor had agreed tnat it 
may be satistied by attachment of hali of 
his salary. This term was embodied inp 
the decree itself. When execution nas 
taken an order was sent to the Postmaster 
Ambala, for attachment of half the salary 
of the judgmeni-debtor. ‘he Postmaster 
refused to comply with the OUourt’s oraer 
on the ground that tne order of the Oourt 
was contrary to tne provisions of Act LX of 
1937, according to which the salary (except 
to the extent of Rs, z-8-U) could not nde 
attached; for the pay of tne judgmeni- 
debtor was only tts. iUs and a sum ot 
Rs, LUU had to be exempted from attaca- 
ment according to tne provisions of Ast iX 
of 1937. ‘I'he learned Senior Subordinate 
Judge accepted toe View of the rostmasier 
to be correct and ordered toe papera 10 
be nled. An appsal was presented to the 
Diswict Judge but he also agreed that 
half the pay of the judgment-deptor couid 
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not be attached and dismissed the appeal. 
From this order a second appeal has been 

- preferred and it is contended on behalf of 
the appellant decree-holder that the Courts 
below were not justified in refusing to 
attach half the salary of the judgment- 


debtor when this was- provided in the- 


decree itself and the judgment-debtor had 
also agraed to the attachment in the course 
of the execution proceedings. It was cons 
tended that an executing Court cannot go 
behind the decree and when the judgment- 
debtor was a consenting party, the. pro“ 
visions of s. 60, Civil. P. O., as. amended. by. 
Act. XL of 1937, were no.bar.to the attach- 
ment -of halft the salary: The conten- 
tion of the appéllant is supported by 
Mehr Nishan v. Muhammad Kazim“ Ali 
Khan (1) in--which a similar. question arose.; 
The judgment debtor had ‘pledged his 
jagir income in that case as” security” for, 
debt incurred. to the “decree-holder: In 
execution proceedings an objection was 
raised that the pension was-not liable to- 
attachment; but it was held by-the majority 
of the Court that the executing Court could- 
not refuse to attach jagir income as the 
decree was a final adjudication on. the. 
liability of the property sought to be 
charged and so long as the decree- stood 
the décreé-holder had a right to execute if. 
As regards the provisions of s, 60, Civil 
P. O.» it was held” by a Division Bench of 
this Court in Chittar Mal v. Ram Dewi" (2) 
that that section is a prohibition only- 
against forcible attachment or sale, and 
there is nothing in law.to prevent an agri- 
culturist’ voluntarily selling or otherwise 
alienating his house. “The ‘same principle 
would appear to ` apply "to the attachment 
of'half the salary ofthe judgment-debtor 
in the present case. The ruling“ reported: 
in Chittar Mal v. Ram Devi (2) bag also 
been followed recently in Natha Singh `v. 
Bhagmal (3) in which the case-law on - the’ 
subject has been considered. a 

I -accordingly accept this appeal- and 
direct: that” half- the salary of - the judg- 
ment-debtor be attached in -satisfaction of 
the decree in accordance `with ‘the terms- 
thereof; The appellant will get his costs 
throughout, In the end I may point „Out 
that the Postal Department-was not justified- 
in” refusing to attach half the salary when 
an order for-attachment had been- received- 
from the Uourt. At --the most,- the Post- 
master would have been (justified in- 
(1) 35 P R1900. ree a 
(2A I R 1935 Lah. 164, = 

3) Al R 1939 Lah, 316; ~ P asks 
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lessee of properties of religious 


“under s. 63, Madras Local Boards 
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pointing out for the consideration of the | 
Court that the order appeared to-be 
contrary- to the. provisions- of Act IX’ of 
8,” os. Appeal accepted... 


MADRAS HIGH COURT 
Oivil Revision Petition No. 306 of 1939 . 
| July 21, 1939 a, 
Mooketr, J. 
DISTRIOT BOARD, WEST TANJORE 
—PRTITIONER ~~ 


VE TSUS 
PONNUSWAMI PALLAVARAYAR— 
RESPONDENT ` i 

Madras Agriculturist" Relief Act (IV of 1938), 
8. 4 (c)—Arrears of rent due by lessee of properties 
of religious endowment under management of Dis- 
trict Board under s, 63, Madras Local Boards Act 
(XIV of 1920), whether comes under 8. 4 (0), 

Olause (e) of s. 4, Mad, Agri. Relief Act is word- 
ed as comprehensively as possible and it compre- 
hends any money due to a local authority. Income 
from endowments and trusts under the management 


of a District Board comprise income from endow- 


ments and trusts whether derived by reason of the 
operation of-s. 63 or a. 64, Mad. Local Boards Act 
That income is the District Fund. It is recover- 
able and must be recoverable only by the local 


authority. It isa sum due to them, viz., the local 
rent due by 


authority. Consequently, arrears’ of 


management of District Board ig amount due by 
lessee to local authority and comes under 3,4 (c) 
Agri. Relief Act. 

O. R. Ľ. to revise an order of the District 
icone Pattukottai, dated September 19, 

998. 

Mr. T. R. Venkatarama Sastry, for the 
Petitioner, l 


Order.—This Oivil Revision Petition 
raises ʻa nice question under s. 4, cl. (e) 
Madras -Agri, Relief Act of 1938, 
read with certain provisions of the Madras 
Local Boards Act. The respondent has un- 
fortunately not been represented but I have 
had the:advantage of hearing Mr. T. R, 
Venkatarama Sastriar who has placed before 
me all the relevant. provisions of-the Acts 
relating to the matter under consideration. 
The only facts that need be stated are: that 
Act, the 
administration of the Mukthambalapuram 
Ohatram at Orathanad was made ‘over by 
the Board of Revenue to the District Board. 
The defendant is a lessee of Certain proper- 
ties, part of the trust, anda decree hag 
been obtained against him by the District 
Board of West Tanjore in respect of arrears 
due under the lease. - The defendant calls 
in aid» the’ provision of the Madras Agri. 


endowment under _ 
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Relief Act, It is conceded that he 
18 an agriculturist within the meaning of 
that Act but the petitioners rely upon the 
provisions of s. 4, cl. (c) which, they say, 
Places the respondent outside the protection 
of the Act. Section 4 readsas follows: 
“Nothing in this Act shall affect the debts 
-and liabilities of an agriculturist falling 
-under the following. heads ; 
_ “(e) Any tax or cess payable to any local authority 
or‘any other sum due to them, by way of loan or 
:otherswise;”” 


It will be seen that cl. (e) of s. 4 “is 
worded as comprehensive.y as ‘possible and 
it Seems tome to comprehend any money 
due to a local authority, but the learned 
District Munsif has taken the view that 
the respondent is entitled to the protection 
of the Agri, Relief Act because, to 
put it shortly, the amount due from him is 
not money due to a lceal authority ‘but 
money due to this Chatram itself. The 
learned Munsif has dealt with the matter 
with the utmost care but 1 am unable to 
‘Share the view which he has taken of this 
question. The relevant provisions of the 
Madras Local Boards Act are as follows: 
B. 63 provides for the Board of Revenue 
making over to Local Boards the manages 
ment and superintendence of-any charitable 
endowment in respect of which powers ‘and 
duties attach to the Board of Revenue 
‘undér the provisions of the Madras Endow- 
ments and LEscheats Regulation, 1817. 
“Thereupon” says the section, 

“all powers and duties which attach to the Board of 
revenue -in respect thereof shail attach to the Local 
Board as.if it had been specially named in the said 


regulation, and the Loca! Board shall manage and 
superintend such endowment.” ~ 


Section 64 says: 

“A Local Board may accept trusts relating exclu- 
sively to the furtherance of any purpose to which its 
funds may be:applied.” i 

‘So.it would seem:that under s. 63 ‘there 
is power-given to:the Board of- Révenue :to 
make over to the Local Board the manage- 
Ment’and superintendence of any charit- 
able ‘endowment, Under s. 64 a Local 
Board can accept trusts relating exclusively 
to the furtherance of any purpose to which 
its funds may be applied: Section 112 sets 
out the purpose to which local funds may be 
applied and under cl. (iit), sub's. 1 of that 
section One of those purposes is for the 
construction and maintenance of choultries, 
Section 114 says : “There shall be constitut- 
ed for each District-a District’ fund and for 
each village a village tund.” ae 

Section 115 states : 
. “The rules embodied in‘Sch. V regarding... ... 
Distriet funds respectively, and regarding the ad- 
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ministration of those funds, shall be read as part of 
this chapter.” . 
The provisions of the schedule are of the 
utmost importance in arriving at a decision 
in this petition, It will be seen at the top 
of Sch. V that first the words appear “it 
shall be the duty of every Local ‘Board to 


provide for the payment of” and then a 
‘number of‘matters are set out. Under 1-B: 


‘“A District Board shall have power to make such 
‘provision’as it thinks fit for carrying out the re- 
quirements of ‘the District in respect of the fol- 
‘lowing matters......(c) the establishment and main- 
tenance of choultries in the District classified as Dis- 
trict choultries,”’ 

And it is well to recall that s. 112, as 
I have pointed out, states that the funds 
‘received under the Act may be applied for 
the purpose of choultries among others. 
Under the heading “District funds” is found 
item No, (9) “income from endowments and 
trusts under the management of the Dis- 
trict Board,” and Mr. Venkatarama Sastriar 
has naturally relied very strongly on that 
provision because obviously if these charite 
able funds‘are made part of the income of 
ithe -‘District Board, it should necessarily 
follow ‘that all the provisions for the re- 
covery of that income should be opened to 
the District Board itself. Now those are 
the provisions and of course at this stage 
“there has yet been no decision on the matter 
at all. The only decision that has been ree 
ferred to is in Neelyathakshi Ammal F. 
‘Taluk Board, Mayavaram (1), which is of 
interest because it will be seen that the 
Bench-consisting -f Benson and Krishna- 
swami Ayyar, JJ. took the view that when 
‘a-charity was handed over toa local autho- 
Tity the local authority was abeolved from 
the actual provisi.ns of‘the deed dedicating 
the charity. That of course is no direct 
authority but it seems to convey to my 
mind the notion that when these charities 
are handed over, they to a large extent lose 
their identity and become part of the local 
authority at least to this exient that it was 
held it was not necessary that accounts 
should. be made accessible to all persons as 
would have ‘been the case if it had not been 
handed over. At p. 3364, the Bench uses 


these words: 

“The duty to:‘keep and give inspection of accounts 
is part of the function of management, When it is 
transferred by a special law to a statutory body we 
must look to that law and not to the instrument of 
trust for the duties of the manager.” T l 

The reason why- tho lower Oourt in this 
case decided against the petitioner can, I 
think, be shortly stated. The learned Judge 


(1) 34 M 333; 8 Ind, Cas, 488; 21 M L J 8835. 
*Page of 34 M—[ Bd] 
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takes the view in para. 9 that there is a 
distinction between funds receivable under 
--§ 64, Local Boards Act, an d s. 63. The 
learned Judge also takes the view that 

“under s 64, Local Boards Act, a Local Board can 
accept a trust if its income can be utilized exclu- 
sively for the purposes laid.down inthe Act,. If the 
donor wanta to’ endow the Local Board with an 
endowment with the object of utilizing its funds 
for purposes other than the purposes for which the 
Local Board's own income can be utilized, then the 
Local Board cannot accept such an endowment. There 
- the case en down under s. 63 is different from the 
one in s. 64.” 


I have endeavoured to indicate that in 
my view the only difference between gs. 63 
and 64 is that s, 63 provides for the transfer 
of trusts by the Board of Revenue; s. 64 
enables the local authority to accept trusts 
provided that they relate exclusively to the 
furtherance of any purpose to which its 
funds may be applied, Of course, a choultry 
would come under that provision because 
one of the things which the Local Board 
. may dois to provide choultries. But the 
learned Judge has distinguished between 


- funds derivable under transactions under- 


-these two secticns although he seems to 
concede that if the funds, the subject of this 
case, come under Sch. V (9) then the res- 
pondent would have been unable to invoke 
the Agri. Relief Act. It seems to 
me clear that income from endowments and 
trusts under the management of a District 
‘Board comprise income from endowments 
and trusts whether derived by reason of the 
operation of s. 63 or s. 64, That income is 
the District Fund. It is recoverable and must 
-be recoverable only by the local authority. 
[cannot see how it can be possibly said 
that that is not a sum due to them, viz., the 
local authority. It seems to me that for all 
relevant purposes the identity of the chat- 
ram is merged in the local authority and 
I can imagine nothing more inconvenient 
than that the position should bethat for 
the purpose cf recovering this particular 
item of the Board’s funds the Board should 
ke placed in one position but in respect of 
amounts due to them from the public in 
another. In view of the facts I think that 
the order of the lower Oourt should not 
be allowed to stand. The learned Munsif 
Obviously withheld jurisdiction vested in 
him. and in consequence his order will be set 
aside. “The petition is allowed with costs. ` 
ND. Petition allowed. 
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LAHORE HIGH COURT 
Second Appeal No, 590 of 1939 
Novem ber 23, 1939 
Din MOHAMMAD, J. 
RAM PARTAB—PLAINTIPF ~APPBLLANT 
VvETSUS T 
SHIB LAL—DEFRENDANT—RBSPONDENT 
Pleading— Mortgage suit—Only plea raised on 
question of consideration that no cash was paid— 
Whether amounts to plea of want of consideration. 
Where in a mortgage suit the . only plea raised 
on the question of consideration is that no cash 
was paid but it is admitted that the transaction 
relating to some other land took place in lieu of 
old bahi accounts, this does not amount to a plea of l 
want of consideration. o. 
S. å. from the decree of the Additional 
District Judge, Rohtak at Hissar, dated 
February 13, 1939, 


Mr. Fakir Chand Mittal, for the Appel- 
lant, 


Mr. Qabul Chand Mittal, for the Respon” 
dent. 


Judgment,—The appellant, Ram Partap, 
instituted a suit for recovery of Rs. 500 


against Shib Lal by the sale of the mort- 


gaged property as well as of the other pro- 
perty belonging to the mortgagor or from 
his person. It was alleged that a simple 
mortgage had been effected in his favour 
and that nothing had been paid on that 
account. The defendant stated in reply that 
& mortgage had been effected in favour 
of the plaintiff but it did not relate to 
the land detailed in the plaint and that 
the consideration of the mortgage: was not 
paid in cash but -consisted of bahi ace 
counts, He further added that the per- 
sonal relief against him was time-barred. 
On the pleadings of the parties the material 
issues framed were.: s o a 
“(1) Whether the defendant mortgaged the land in 
suit in favour of the plaintiff ? (2) Whether the relief 
against tke person ofthe defendant has been sought 
within time." l l 
The Subordinate Judge, First Class, came 
to the conclusion that the mortgage related 
to the land described ‘in the plaint but he 
held that the personal relief was time- 
barred, He accordingly granted a preli- 
minary decree for Rs. 500 with costs under 
O. XXXIV, r. 4, Civil P. O. against Shib 
Lal, On appeal, the District Judge agreed 
with the finding of the Court below so far as 
the land under mortgage was concerned but 
held that no consideration had passed. He 
further observed that no decree under 
O. XXXIV, Civil P. C., could be passed 
against the defendant as he wasa statutory 
agriculturist and; under s.: 16, - Land Alie- 
nation Act, -his land could not’ be gold." He 
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accordingly allowed the appeal and reversed 
the decree of the Court below. Ram Partab 
has appealed. 

Counsel has urged that the District Judge 
was not competent to go into the matter of 
consideration inasmuch as want of consider- 
ation had not been pleaded by the mortgagor 
ShibLal. On going through the record, I find 
that this contention is not without force. 
As stated above, the only plea raised on 
the question of consideration was that no 
cash was paid but it was admitted that 
the transaction relating to some other land 
took place in lieu of old bahi accounts. 
This does nct amount to a plea of want 
of consideration. His plea that some 
other land was mortgaged was not accepted 
by both the Courts below and what ree 
mains does not amount to a denial of con- 
sideration, In these circumstances, the 
District Judge was not justified in allowing 
a question of fact to beraised for the first 
time before him and deciding it against 
the appellant. It is true that no decree 
for sale of the mortgaged prcperty can be 
made against Shib Lal as he is a statutory 
agriculturist, but the suit cannot be dise 
missed on that ground. It may be observed 
that the appellant too is a statutory agri- 
culturist. I accordingly allow the appeal, 
Bet aside the decree of the District Judge 
and pass a decree for Rs. 500 against 
Shib Lal declaring the same to be a charge 
on the land mortgaged. The decretal 
amount will be payable on or before Febru- 
ary 26, 1940 ; otherwise it will be recovered 
in accordance with law. There will be no 
order as to.costs before me but the defen- 
dant will pay the plaintiff's costs in both 
the Courts below. 


B. Appeal allowed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT 
First Appeal No, 49 of 1935 
October 26, 1938 . 

LOBO AND WESTON, JJ. 
BHAGWANDAS KHANCHAND anp 
OTHERS—APPELLANTS 
VErTSUS 
SETH LADHARAM AND OTAERS— 

RESPONDENTS 

Appeal—First Appellate Court—Interference with 
appreciation of evidence by trial Courti—Interest— 
pe provision — Provision held not necessarily 
enal. a 
A The first Appellate Court is entitled to examine 
.the . evidence . and is not , bound by:the find- 
ings thereon of the trial Court, but an Appellate 
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Court should be slow to interfere with the apprecia- 
tion of evidence by the trial Court on a simple issue 
of fact. 30 Ind. Oas. 849(1),29 Ind. Cag 229(2) and 
78 Ind. Oas. 534 (3), relied on. [p. 647, col. 2.] 

Where a mortgage bond, provides for interest at the 
rate of 12 per cent. and in case of default of payment 
of interest for. an enhancedrate of 18 percent. per 
annum such a provision for enhanced interest in case 
of default is not necessarily penal. [p. 648, col. 


2). 

F. A. against the judgment and decree 
of the First Class Sub-Judge, Shikarpur, 
date June 10. 1935. ; 


Mr, Dipchand Chandumal, for the Ape 
pellanta. 
-~ Messrs, Fatehchand Assudmal and S. H. 
Lulla, for Respondents Nos. 1 and 2 rege 
pectively. ; 


Lobo, J.—On February 2, 1923, appel- 
lant No.-l on behalf of himself and his minor 
sons appellants Nos. 2 and 3 and Sadhuram 
respondent No. 2, executed a deed of mort- 
gage in favour of respondent No. 1 in the 
sum of Rs, 30,000. Appellant No. 1 and 
his sons were members of-a joint Hindu- 
family, his son Sadhura.. alone was major 
in 1923.. The property mu.igaged was the 
residential house of t.e mortgagors in 
Shikarpur, On August 20, 1924 respond- 
ent No. 1, the mortgagee, filed a suit on 
the mortgage bond against the mortgagors 
being Suit No, 48 of 1929 of the Court of 
the First Olass Subordinate Judge of 
Shikarpur. The plaint in the suit was in 
the form prescribed in Appendix A of 
Sch. I to the Oivil P. O. Paragraph 4 of the 
plaint recites that the plaintiff has been 
paid Rs. 15,000 towards principal and also 
interest up to July 1, 1927; the plaintiff 
claims the balance of Re. 15,000 and 
interest at Re. l-20 per cent. per month 
as provided by the bond from July 1, 1927 
amounting to Rs. 5,850. Paragrapn 8 of the 
plaint reads thus: os 3 

“ Defendant No. -3 was minor at the time of the 
mortgage. He has since attained majority, De- 
fendants Nos. 4 to 5 are still minors. A portion of 
the mortgaged property is shown to be ancestral. 
The rest is the purchased and self-acquired prop- 
erty of defendant No. 1 and the new building is 


self-acquisitions of defend- 
defendent No. 1 


ant No.'l.. And furthermore ( 
mortgaged’ the property in his capacity as manager 
-of the joint family consisting of himself and his 


‘and for -purposes of the family and for payment 
of hie pd ad jan debts. Therefore, the whole house 
including the shares of defendants Nos. 3, 4 and 9 
in the ancestral partion are liable for the plaintiff's 


claim and costs. | 
Separate written statements were’ fled 


by the defendants. The defence of defen 
dant No. 1, present appellant No, 1, is se 
out mainly in para. 16 of his writte 
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Statement thus: | 2 i 
' “The -facts ‘ofthe case :are‘that the plaintiff and 
one ‘Teoomal-Rochaldas are near relations who be- 
tween themselves wanted to advance some moneys 
to RK. B. Seth Kishendas’Premchand Mendo, a Shah 
of ‘the ‘said’ Teoomal and ʻa ‘friend of defendant No. 1 
and “the three “between themselves conspired .to 
make ‘defendant No. 1 liable as surety 
ment-of ‘the ‘loan to R. B. -Kishendas in case the 
latter failed to~pay back 'the-same to the plaintiff. 
In furtherance of this plan, a mortgage-deed was 
written out without consultation even of the: de- 
fendant No. 1 much less of defendant No. 2 who 
was too young then for such acts, having only just 
attained majority and who was not even told what 
the matter was. The deed was then nominally sign- 
ed ‘by defendant No. l'as a mere name lender 
without even reading it and by defendant No. 2 
at the instance of this defendant (his father) with- 
out reading or understanding what ‘it was, the 
plaintiff and his confederates representing to the 
defendants that the deed was not intended to be 
enforced against them and thatas the money was 
not -being paid to-them, they need not mind the 
execution of he deed which was being taken by 
way-of nominal security only to impress R. B. 
Kishendas to pay up the amoant punctually. The 
defendants never actually received a single pie out 
ofthis -consideration-and they are nob ina posi- 
tion to:say exactly how much -wasreceived by R. B. 
Kishendas—six months interest at the rate of 
Re. 1-2-0 per cent. per month was deducted in 
advance and the principal amount advanced to be 
R. B. Kishendas wae not Rs. 30,000 but much less. 
Interest thereafter was also ‘being paid by R. 
Kishendas tothe plaintiff at the rate of Re, 1-2-0 
which the plaintiff was not entitled to receive. 
_ Even after default in payment of principal by R. B. 
Kishendas the plaintiff waived the higher rate of 
interest of Re. 1-8-0 which is also penal and not 
awardable. The plaintifi even after default accept- 
ed the original rate from R. B. Kishendas though 
through fraud the plaintif has been charging 
Re. 1-2-0-as__the original rate ‘instead of Re. |, 
The plaintiff is, therefore, liable to refund the 
excess interest at the rate of annas 2 charged .by 
him from the commencement and also not entitled 
to receive anything more if at all than Re. 1 from 
commencement to payment. No loan ‘was ever re- 
quired ‘or taken by any of the defendants and no 
money wus ever advanced by the plaintiffs either to 
the defendants or at their instance, Plaintiff 18, 
therefore,-and otherwise too not entitled to receive 
anything from the defendants and is estopped from 
filing this suit or from selling the property or 
from holding the defendants ‘personally liable.” 
Deiendant-No. 2, present respondent 
No, 2, Sadhuram ‘the eldest son of appel- 
lant ‘No. 1, adopted ‘the. written statement 
Of Lis father and added: | ` a 
- “This defendant was induced to sign the mort- 
gage-deed in-suit without receiving -any considera- 
‘tion .by the :parentel influence of his father defend- 
(ant No, land :Seth Kishendas Mendo whom he 
regarded as his eldest brother. The .mortgage-deed 
is, therefore, invalid -so far-as thia defendant is con- 


cerned,” e 
' Defendants Nos. 3, 4 andi5 in their written 
Statements adopted the defence of ‘their 
father defendant No. 1 and being mincr 
members of a joint Hindu family at the 
time ‘of ‘the execution of the mortgage in 


BiHAGWANDAS KHANOHAND v. SRÊH LADHABAM (SIND.) 


for repay-, 


188 10 


1923 raised further legal defences ap- 
prorpriate to their position as such minors. 
The learned Subordinate Judge of Shikar- 
pur after a protracted hearing decreed the 
plaintiff's sait for Ks. 20,850 costs and 
interest cn the principal ‘amount of 
Rs. 15,000 at 18 per cent. per ennum from 
the date of suit and framed a preliminary 
decree the last para, of which reads as 
follows: 


“The decree gua mortgage decree will not be 
enforceable against the interest of defendants Nos, 3 
to in the mortgaged property but as the personal 
remedy against defendant No. 1 is not barred the 
interest of defendants Nos. 3 to 5in the mortgaged 
or the other jointfamily property, if any, will be 
available in case the interest of defendant No. 1 is 
insufficient to satisfy the decretal claim.” 


It is against thie judgmert and decree-of 
the learned Sub-Judge of Shikarpur that 
the present appeal has been filed. Appel- 
lant No. 1 wko died during the pendency 
of the appeal was defendant No. l,in.the 
suit. Respondent No. 2 was defendant 
No. 2; appellants Nos. 2 and 3 and 
respondent No. 3 were defendants Nos. 3 
to 5 in the suit. 


The learned Advocate who argued -this 
appeal before us on behalf of the appellants 
made 5 pcints: (1) He contended that the 
learned Judge had decided the suit and 
passed a decree against the defendants 
therein on-a case not set up by tLe plaintiff 
and not made out in the pleadings in thè 
suit. This was entirely unjustified and the 
judgment and decree should be reversed 
on this ground alone, for, it was not-open 
to the Judge to make out a new case for the 
parties, a case never set up the parties 
themselves. (2) The learned Advocate 
next contended that the mortgage deed was 
void, of no effect and unenforceable and 
that the learned Judge had erred in-not 
holding it to be so though he had admitted 
oral evidence on the--pcint under s. 92, 
provisos 1 to 3 Evi, Act. (3) The learned 
Advocate contended that: the learned Judge 
was wioDg in framing the decree as against 
original defendants Nos. 3 to 5, present 
appellants Nos, 1 and 2 and respondent No, 3 
the manner in, which-he has framed it. 
(4) the learned Advocate contended that 
the learned Judge was wrong in his finding 
that it had not been proved that appellant 
No. 1, the original defendant No. |, was an 
agriculturist at the time of the mortgage 
transactiin. -(5) The learned Advocate 
finally ccntended- that in any event ’the rate 
of interest Re, 1-8-0 per cent. per mengsem or 
18 ‘per :cent.' per annum -was penal iand 
“should be relieved ‘against. a E 
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We propose to deal with these contentions 
of the learned Advocate in the order in 
which they have been set out, The 
argument that the learned Judge has made 
out a new case for the parties not contained 
in their pleadings and has decided the 
matter in accordance with the case made 
by him appeared at first sight plausible. 
But when the argument was carefully 
examined it became apparent that the 
learned Judge had done no such thing. 
The ultimate finding of the learned Judge 
is entirely on the basis of the pleadings 


of the parties and of the issues framed in the. 


suit, The plaintiff sued on the footing of 
adeed of mortgage executed in his favour 
by defendant No. 1 on behalf of himself 
and his minor sons and by defendant No, 2 
the major son of defendant No. 1. The 
plaint is entirely in the form contained 
in Appendix I to Sch. I, Civil P.O. The 
plaintiff, however, in view of the fact that 
the mortage deed had been executed by 
the manager of a joint Hindu family in 
which there were minors, and desirous of 
binding the entire family by the decree he 
hoped to obtain, has added in para. 5 of his 
plaint allegations of antecedent debt and 
family necessity without which he could 
not in law be held to be entitled to proceed 
against the minors’ interest in the joint 
family property. Defendant No. L who filed 
the main defence in the suit admitted the 
execution of the mortgage deed, denied 
consideraticn and set out the plea that the 
execution of the deed had been fraudulently 
obtained from him in consequence of a cone 
spiracy between the plaintiff, one Teoomal 
and R, B. Kishendas Mendo to hold him 
liable as surety for a loan of Rs. 30,000 
given by the plaintiff to R, B. Kishendas 
Mendo. It. is clear therefore from these 
pleadings that on one hand the plaintiff 
sued the defendants as principal debtors on. 
a mortgage deed while, on the other hand, 
the defendants admitted execution of the 
deed as cureties but denied their liability on 
the ground of absence of consideration and 
on the ground of fraud as set out above. It 
is also clear from the. pleadings that if the 
defendants’ allegations of fraud and con- 
spiracy. failed’ to be established then on 
their own admissions the major defendants 
in any case were liable on the mortgage as 
sureties for the-loan. of Rs. 30,000 to R. B. 
Kishendas, 

The learned Judge found that the case set 
up by the defendants of conspiracy between 


the plaintiff Teoomal and R. B. Kishendas. 


to obtain a mortgage deed from the defen- 
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dants as sureties for a loan given by the 
plaintifs to.R B. Kishendas was untrue 
and unsustainable, He found that the exe- 
cution of the mortgage deed was admitted 
and that asum of Rs 30,000 had been paid 
either to the defendants or with the consent 
of defendants Nos. 1 and.2 to R. B. Kishen- 
das. The: learned Judge puts his conclus 
sion in the following words: 

“The facte that I have referred to suggest that 
either Bhagwandas borrowed the money and paid 
it off to Kishendas or that Kishendas took the loan 
on the security furnished by Bhagwandas. I myself 
incline to the latter version. There is nuch in the 
evidence of Kishendas which should be dismissed 
as unworthy of belief but J haveno doubt that the 
took the initiative about the loan and that Bhag- 
wandas came at a later stage when the plaintiff 
insisted upon taking security. In the view that I 
take it is immaterial which theory is correct.” 


In. plain language the finding of the 
learned Judge amounts: to this: the plaine 
tiff contends that: the defendants were the 
principal debtors on the mortgage bond 
admittedly: executed by them; the defene 
dants contend that the execution of the 
mortgage bond was brought about by fraud 
and conspiracy to hold them liable as 
sureties; the defendants have failed to 
establish the existence of a conspiracy or 
the existence of fraud; on their own plead- 
ings therefore they are liable on the morte 
gage bond ; it is immaterial to decide whe- 
ther they were principals or sureties, and 
the plaintiff is entitled toa decree on the 
mortgage bond against the defendants whee 
ther they were principals or sureties, the 
execution of the mortgage bond having 
been admitted and the receipt of considera- 
tion by Kishendas having been established. 
It is clear therefore that there is no sube 
stance in this contention raised by the 
learned Advocate for the appellants and in 
these circumstances: it is wholly unneces- 
sary for us to even refer to a series of 
decided cases cited by the learned Advocate 
for the appellants: setting out the principle 
that a case must be decided secundum 
allegata et probata. Ooming tothe second 
point raised by the learned Advocate the 
burden of proof: clearly lay on the defen- 
dants. The execution of the mortgage deed 
was admitted and that the plaintiff paia 
consideration was established by over whelm- 
ing evidence and for all practical purposes 
was conceded by defendant in his evidence 
for he states : 

“When Sub-Registrar came, I, my son defendant 
No. 2, attesting witnesses and Lilomal were sitting. 
He saw money kept on Sandal. Money was taken 


by Teoomal, I then left after signing. Money was 
aken by Teoomal at the instance of Kishendas,” 


Further there is the endorsement of the 
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Sub-Registrar on the 
(Ex. 92) which states : 


mortgage deed 


“In the private residence of Seth Teoomal inside’ 


Kiran -Gate in Shikarpur City Mr. Bhagwandas 
Khanchand Bhatia Pleader, 46 Shikarpur executant 
for.self and as guardian of his minor sons Gian- 
chand, Hariram and Mohanlal and (2) Mr. Sadhuram 
Bhagwandas Bhatia student 18-9 years Shikarpur 
executant admit execution. They have received 
Rs. 28,200 (Rupees twenty eight thousand and two 
hundred) in cash and notes before the Sub-Registrar. 
They admit payment of the balance. of Rs, 1,800 
towards interest. They are personally known to the 
undersigned Sub-Registrar.” 

‘Once it is established that the plaintiff 
paid consideration it makes little difference 
whether the defendants put the considera» 
tion into their pockets or in their presence 
allowed it to be taken away by R. B. 
Kishendas: Dealing with this part of the 
case the learned Judge states : 

“Mr. Bhagwandas (defendant No. 1) is a lawyer of 
32 years standing. He may be presumed to have 
had an average amount of business experience. He 
evidently knew that a mortgége is a mortgage and 
he was perfecly alive to the implications of such a 
transaction. The onus that rests on him to prove 
that a-document executed with all the formalities 
required by law, was nothing better than a scrap 
of paper, is therefore both grave and serious.” 

, To discharge this burden Bhagwandas 
in the first instance gave evidence himself 
and .tendered R. B. Kishendas as a witness. 
Their story in brief was that R. B. Kishen- 
das who was doing business on a large scale 
as a banker at Shikarpur, Bombay and 
other places was in 1923 in need of money. 
Teoomal had close business connections with 
him and was on the other hand a maternal 
uncle of the plaintiff. Kishendas availed 
himself -of the good services of Teoomal to 
get him a loan of Rs. 30,00° from the plain- 
tiff. The plaintiff was not willing to give a 
loan without security, but Kishendas would 
not think of mortgaging his own property 
lest his financial reputation should be 
affected. He was prepared to execute hun- 
dis but the plaintiff had no use for hun- 
dis. He insisted upon security by way of 
mortgage of immovable property. Kishen- 
das approached Bhagwandas to mortgage 
his property to secure a loan by the plains 
tif to himself; Bbagwandas refused. The 
plaintiff Ladharam himself tkereupon ape 
proached Bhagwandas and asked him that 
he should agree to the arrangement to exe- 
cute a mortgage deed of his property in 
favqur of the plaintiff in respect of this 
Re. 30,000 which the plaintiff was advacing 
to Kishendas, and assured him that he need 
have. no fear and that.it was Kishendas who 
“would be~held responsible for the money 
and who would be held responsible to repay 
it with interest. No attempt would be made 
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to enforce the mortgage against Bhagwan- 
das, Bhagwandas, it is said, agreed provid- 
ed a chit was given to him by Ladharam . 
assuring him that the mortgage would not 
in any case be enforced against him by the 
plaintiff. But the plaintiff assured him with. 
oaths that he would never enforce the. 
mortgage deed against him and no assur- 
ance by means of chit was at all necessary. 
Bhagwandas thereupon agreed and waived 
his demand for a chit. Twoor three days 
after the mortgage-bond was written out 
by Lilaram, bond writer. The parties as- 
sembled at Teoomal’s place where it had 
been arranged that the Sub-Registrar should 
attend. Bhawandas and his son Sadhuram. 
went there and blindly signed the mortgage 
deed (Ex. 93) without reading it or without 
caring to have it read out to them. _ 
Now- no doubt, whatever may be said. 
about the position and the respectability of 
R, B. Kishendas who in 1927 went into 
insolvency, Bhagwandas defendant No. 1 
as amember of an honourable profession 
of more than 30 years standing is un- 
doubtedly according to ordinary standards 
to be regarded as a man of probity and 
respectability, and ordiaarily therefore the 
evidence of such a witness could not lightly 
be discarded. Butin the present case the 
evidence of Bhagwandas is so unnatural 
and so utterly against the probabilities that 
it is impossible to accept his version as a 
correct version of the transaction in ques- 
tion. Ladharam the plaintiff was a stranger 
to Bhagwandas with whom he never at any 
time had had any dealings. Ladharam was 
unwilling to advance the sum of Rs. 30,000 
without adequate security and definitely 
refused to doso. He was a money lender 
by profession and could have had no desire 
to advance a loan to R. B. Kishendas except 
on terms he ordinarily would get in the 
course of his money-lending business. 
Bhagwandas had the closest relations with 
R. B. Kishendas. There were money deal- 
ings to a large extent between them.- 
Bhagwandas regarded R. B. Kishendas as a 
brother and Sadhuram in his written state- 
ment has stated that he regarded R. B: 
Kishendas as his eldest brother. When 
Kishendas approached Bhagwandas to stand 
security for him Bhagwandas definitely 
refused. It is inconceivable therefore that 
Bhagwandas should accede to the plaintiff's 
request to execute a mortgage deed in his. 
favour in respect of a loan to Kishendas 
when he had definitely refused to doso at 
the request of so close a friend as R. B. 
Kishendas. Bhagwandas admits that he told 
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the plaintiff that he was unwilling to exe- 


cute the deed unless he was given a chit: 


assuring him that the transaction was no- 
minal and not to be enforced. 

It is impossible to believe that on the 
assurance and oaths of the plaintiff practic 
cally a stranger to Bhagwandas, Bhagwan- 
das would have agreed to do that which he 
had refused to do atthe request of R, B, 
Kishendas, It is equally unbelievable that 
the plaintiff Ladharam should have given 
any such assurances to Bhagwandas as are 
deposed by him. Ladharam had refused 
to advance any money without security. 
How then could he have told Bhagwandas 
or assured him that he would not hold him 
responsible on the mortgage deed to bs exes 
cuted by him? Whether this story is con- 
sidered from the point of view of Bhagwans 
das or from that of the plaintiff, it is highly 
improbable, nay unbelievable, and we feel 
that the learned Judge was perfectly right 
when he rejected the story as incredible, 
In 1929 before the plaintiff filed his suit he 
served a notice on Bhagwandas, set out the 
entire position under the mortgage bond 
and demanded payment of the balance with 
interest. The only reply which Bhagwandas 
gave at any time before the filing of the suit 
was to ask for a copy of the bond “to know 
my actual legal position in the matter before 
I make a definite reply.” The learned 
Judge states, itis fair to inter that up to 
the date of this reply given seven days 
after the receipt of the notice, the de- 


fence now taken up was not present to 


Mr. Bhagwandas’ mind. It seems to us 
incredible if Mr. Bhagwandas’ story is 
true that he would not immediately on 
receipt of the notice of demand from the 
plaintiff ‘have charged the plaintiff with 
fraud, and pointed out to him in unequivo- 


cal.terms that the transaction was-merely: 


nominal and that under no circumstance 
could he be liable thereon. 
The evidence of Bhagwandas and R. B. 
Kishendas on this point has been supples 
mented by the evidence ofa group of wit- 
nesses Called for the purpose of establish- 
ing that at various ‘times befora and 
after the executionof the mortgage deed 
the plaintiff had made admissions: as to 
the -real nature of -the deed, that it was 
a nominal transaction never intended to 
be enforced. This group of witnesses cone 
gists of Tarachand, Parsram, Nebnandas 
Hassanand, Valpatrai and Chetandas. When 
we have rejected the main evidenca on 
this point it will serve little purpose to 
examine in detail -and criticize the evi- 
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dence of each of the individuals forme 
ing this group. The evidence of each 


of these witnesses has been summarized 
and analysed by the learned Judge in 
his judgment. We have been takea in 
detail through the evidence of these witness 
ses andit appears to us that the conclusion 
arrived at by the learned Judge is one from 
which we have no reason to differ. The 
learned Judge states : 


“T have considered all this evidence and am of the 
opinion that it is not deserving of any weight.” 


No doubt this is a first appeal and asa 
first Appellate Oourt we are entitled to 
examine the evidence for ourselves and 
are not bound by the findings thereon of 
the trial Court, but as has been repeatedly 
laid down by their Lordships of tha Privy 
Council, an Appellate Court should be slow 
to interfere with the appreciation of evi- 
dence by the trial Oourt on a simple issue of 
fact. Reference may be made in this con- 
nection to Rajwant Prasad v, Ram Ratan 
Gir (1), Bombay Cotton Manufacturing Co, 
Ltd. v. Shivlal Motilal (2), and Jossomal 
Valiram v. Chellaram Bhojraj (3). As to 
the various circumstances relied upon by 
the learned Advocate for the appellants as 
establishing his contention that the morte 
gage-deed was a sham and a nominal 
transaction never to be enforced against 
the mortgagors, it is sufficient to say that 
every one of the circumstances relied upon 
is quite cousistent with Bhagwandas’ agree- 
ing to exesute a mortgage deed for a cinsic 
deration to be paid by the plaiatiff to R. B. 
Kishendas. Itistrue Bhagwandas was not 
in need of money but Kishendas was. Kishen- 
das and Bhagwandas were connected by 
the closest ties of friendship and there is 
nothing unnatural or unusual in Bhagwane 
das’ agreeing to stand surety for a loan to 
be given by the plaintiff to Kishendas. 

Tne fact thiton the day following the 
transaction Teo>mal remitted Rs. 26,000 out 
of the mortgage anount to toe firm of R, 
B. Kishendas at Bombay by means of drafts 
is of no assistance to the appallants on this 
point at all, Taə evidenca establishes taat 
the mortgage was executed late in the after- 
noon of February 2, and it was to) late 
thereafter on that day to arrange remittance 
54:30 Ind. Oas. 849; A IR 1915 
p a. Po TN 485,13 A L J 937; 29M LJ 
165; 2 L W 671; 18M ies 200 WN 35; (1815) M 
Wey 1a OW N O17; 29-Ind. Oas. 229; A I R 1915P O 


; A 110; 39 B586; 17 M L T 406; 28 M L J 593; 
5 ee 528; 17 Bom. L R455;2 L W 521; (1915) M 
7 


88 (P O). 
(3) 18 sL R59; 78 Ind. Oas, 534; AI R 1929 Sind 
35.0” i _ 
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of money to Bombay; it was therefore done 


on, the following day. It is- Perfectly true - 


that. the payments against principal and in- 
terést Have been made mostly by Kishendas. 
and no payment can be traced directly to 
Bhagwandas but that does not assist the 
appellant in any, way. It was Kishendas. 
who was to benefit by the loan and it-was 
Kishendas who was expected to pay both 
the principal and interest. He did so. till: 
he. became insolvent. We: entirely: fail to 
see how- the. circumstances; that.-Teéoomal 
took. a prominent part in. the negotiations, 
that Kishendas was present at the time 
of the execution of the. bond, that Bhag- 
wandas: was not present when the bond: 
was written, that the plaintiff did not 
inspect the house mortgaged to him or 
inquire. why the loan was -Tequired- by 
Bhagwandas, are: circumstances: which in 
any way assist the appellant in regard'to 
this contention. We have been taken 
through. and have examined' for: ourselves 
the entire: evidence: of the: appellants on 
this: point and have no: hesitation in hold- 
ing. that the learned Judge of: the: trial 
Court bas” correctly appreciated the: evi- 
dence. The appellants have- therefore 
signally: failed to establish that the mort- 
gage transaction - was sham and nominal 
and not intended to be enforced! against 
the executarts of the deed: 
. The learned ‘Advocate-for: the appellants: 
found himself:unable-to‘press the plea that 
appellant No, 1 was an agriculturist at the 
time of theexecution of the mortgage deed. 
Appellant No. 1 had not produced: any 
books.of. account. -It-is true that-he. owned 
agricultural lands but: he: had. the haziest: 
notion of the extent of his holding: and of 
his‘income:therefrom. He did’ not produce 
any.books of account. in regard-to his 
practice‘as an Advocate though: he was in 
duty, bound: to maintain such books. of 
account. The other evidence-in the case 
in support. of the plea:could have little value 
when the appellant had deliberately failed 
to.place before the. Court the best evidence 
on the point. We have-no reason in these 
circumstances to differ from the- finding: of 
the learned trial Judge which he sets out in 
these words: ` 

“The defendants- cannot.claim to put, their case 
higher than what they and Mr. Topandas put; it 
at and taking “their evidence at its best Ihave -held 
that Mr. Bhagwandas’ income. from agriculture in 
the two material years was not. the: principal source 
of his livelihood.” : a 
2. We must'hold ‘therefore: that. the appel 
lants have failed to establish: their plea 
that appellant: No. l‘twas an agricullurist 


- 
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either in 1923 when the mortgage bond 


was executed or in 1929 when the suit on- 
the mortgage was filed by the plaintiff. 
Coming to tbe. fifth contention of the 
learned Advocate fcr the appellants, we do 
not see on what ground we can hold that 
the rate of interest claimed by the plaintiff; 
18 per cent, per annum is penal. 
Exhibit.92, the mortgage bond, provides 
for interest at the rate of 12 per cent. 
and in case: of default of payment of 
interest for an enhanced rate of 18 per- 
cent. per annum. Such a provision for 
enhanced interest in case of default is:not- 
necessarily penal and we do not think that. 
any circumstances have been established 
which would in the present case justify. 
usin holding it as penal and relieving: 
against it. Their Lordships of. the Privy. 
Council have in several cases coming from 
the Courts in India held that even 24 
percent, per annum cannot in India be 
said to be penal or excessive. We see no 
reason therefore to interfere with the 
finding of the learned trial Judge in the: 
matter of. interest. There remains for 
consideration t-e contention of the learned 
Advocate for the appellants relatingto the . 
form: of the decree against the minor 
appellants Ncs.2 and 3 and respondent 
No. 3,. original defendants Nos. 3 to 5, 
The learned Judge found that the. interest: 
of defendants Nos. 3 to 5 was not liable 
under the mortgage. He states : 
. “The interest of defendants Nos.:3to 5 is not 
liable under the mortgage. Ifthe money was taken. 
by Mr. Bhagwandasit is not shown that it was 
required forthe payment of any antecedent debts 
or forany family purposes. On'the other hand, jf: 
the loan was taken by Kishendas then the: mortgage: 
is equally indefensible from the minors’ point of 
view. Lastly the minors cannot be made personally. 
liable. They will of' course be liable for any debts- 
of their father not shown tobe illegal or immoral | 
to the extent of their interest in the joint. family. ` 
property.” Wr 

It is contended that on the basis of. 
this finding by the learned Judge there is 
no justification for that. part of his judg- 
ment which is embodied in. the last paras 
graph and reads thus : 

“Bat asthe personal remedy against defendant 
No. 1 is not barred! the interest of defendants Nos. 
3 to 5:in the.mortgaged or the other: joint family 
property,. if any will be. available in. case the. 
interest of defendant No.. 1 is. insufficient to satisfy 
the deoretal claim.” Bs 


_ It appears that there is much substance. 
in this contention of the. learned Advocate: 
for, ‘the appellants and: that. the learned, 
Judge. was in error in including: these. 
remarks or directions in. the preliminary: 
mortgage.decree, based on the judgment.: 
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The plaintiff in his plaint had sought to 
bind the minors and their share in the 
ancestral property on the plea that the 
loan to defendant No. 1 was for payment 
of antecedent debts and for family 
necessity. On no other ground did he 
seek to hold the minor’s property liable. 
The learned Judge held that the money was 
not borrowed by the defendantsto pay ante- 
cedent debts or for family necessity and there 
the matter ought to have been allowed to 
end. The suit being a mortgage suit, there 
would, on the findings of the Judge, bea 
preliminary mortgage decree against 
defendants Nos. 1 and 2 and againet 
their interest in the mortgaged’ property. 
By proceeding to add in the judgment and 
the preliminary mortgage decree that the 
interest of defendants Nos. 3to5in the 
mortgaged or other joint family property 
will be available in case the interest of 
defendant No. 1 is: insufficient to satisfy 
the decreta] claim the learned Judge has 
once and for all closed the door to the 
minor defendants raising any pleas of 
noneliability in executicn proceedings, 
For respondent No. ].we have been referred 
on this. point tothe cases in Kandasami 
Gounden Vv. Kuppa Moopan (4), Chandrasdeo 
Singh v. Mata Prasad (a), Dattatraya 
Vishnu v. Vishnu Narayan (6), Thakurdas 
v. Topandas (7) and Gangaram Ramdas v. 
Lalumal Chandumal (b) and it has been 
contended that the decree in this case 
follows tke lines indicated especially in 
the Madras and Bombay cases, But the 
pleadings in those cases are not before 
us andit is by no means clear thatthe 
minors concerned had not in these cases 
the opportunity to raise and establish 
all defences availableto them, It.appears 
tous therefore that the operative part 
of the preliminary decree fiamed by the 
learned Judge will have to be modified by 
the omission of the part to which cbjection 
has been raised and that it should there- 
fore- read as follows: “The decree qua 
mortgage decree will not be enforceable 
against the interests of defendants Nos. 3 
to 5 in the. mortgaged property.” 

Certain cross-objections: have been filed 
by respondentNo. | but these have not 


(4) 43 M 421! 55 Ind. Oas. 320; A I R 1920 Mad. 
479; 38M LJ 203; 11 L W 221; (1920) MW N 181; 
27M L T 98: 

2 31 A176; 11nd. Cas. 419; 6 A L J 263. 

6) 36 B 68; 12 Ind. Cas, 949; 13:Bom..L R 1161. 

(7) 24 S L R 223; 120 Ind. Oas.,499; A IR 1929 Sind 
217; Ind. Rul. (1930) Sind 3. 

ee S L R 451; 125 Ind, Cas. 39; A IR 1930 Sind 
138; Ind: Rul. (19380) Sind 151. 
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been pressed at the hearing by his learned 
Advocate. As the appellants have substan- 
tially failed in their appeal they must 
bear the costs ofthe appeal. We accord: 
ingly dismiss the appeal and the cross- 
objections both with costs. 

B. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Oriminal; Appeals Hos, 300.and 312 
an 
Oriminal Revision No. 296 of 1938 
December 3, 1939 
OOLLISTER AND Braunp, Jd. 
EMPEROR—Peogeotvror: 
versus 
AFTAB MOHAMMAD KHAN AND oTapes 


— AOGUSED. 

Penal, Code (Act XLV of 1860), ss. 120.B, 298, 
412—Conspiracy under s. 120-B—Nature of proof— 
‘+ Assembly © within meaning of 8. 296—Conviction 
for receiving or retaining stolen goods—Accused must 
be shown to be at, material time in possession of 
place where they were discovered—Criminal Prece- 
dure Code. (Act. V of 1898), sa. 417, 162—Finding of 
fact.arrived by lower Court- Duty of Appellate 
Court— Presumption. of innocence. of accused, whether 
lessened by fact of. acquittal—S, 162, purpose of 
—“ In the course of * in s. 162, meaning—Criminal 
trial—Investigation— When starts—Identtfication— 
Witnesses. having no obvious connection with onc 
another furnishing. lists of identical people said to 
have been recognised by them among looters~—Their 
evidence, value of—Value of complainant's evidence 
—Interpretation of statutes—Words from one cannot 
illustrate meaning of the other. 


' The- offence of conspiracy under s. 120-B, I. P. O., 
is one which requires detailed and specific- proof 
against each of the accused that he individually 
participated in a particular design. to doa particu- 
lar criminal thing: fp. 653, col. 2.)- 

For the purpose of s. 286, I. P. O., three per- 
gong. gathered together for purposes of worship are 
sufficient to constitute an ‘ assembly.” [p. 654, col. 


to man can be convicted under s, 412, I. P.O., 
for *‘ receiving or retaining ” stolen. goods unless 
he is shown at the material time to have been in 
possession or control of the place wherethey were 
discovered or at least to have had some knowledge 
of their deposit there. 

In case of an appeal at the instance of the Govt. 
under s. 417, Oriminal P. O., as a matter of juris- 
diction, the whole case is at large before the High 
Court both as to the facts and as to the law. The 
Appellate Court will be slow to disturb a finding 
of fact arrived at by a Judge who has had oppor- 
tunities for assessing the value of evidence which 
the Appellate Court has not had: But the Appellate 
Court pursuing this. principle will be slow to sub- 
stitute a view ofthe facts of its own foran opposite 
view of the facts held by the .udge below, where 
the latter are, upon the evidence, reasonable views, 
even.though the Judges in the Appellate Court might 
have preferred.a view oftheir own if the matter had 
been res integra. Moreover, the presumption. of 
innocence and the title of the accused to the bene- 
fit of: any-doubt are certainly not lessened by the 
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fact that they have been acquitted at their trial. 
151 Ind. Oas. 322 (1), followed. [p. 656, col. 1.] 

Purpose of s. 162, Oriminal P. O., is to protect 
accused persons from being prejudiced by state- 
ments made to Police Officers who by reason of 
the fact that an investigation is known to be on 
foot at the time the statement is made, may be in 
a position to influence the maker of it and, on the 
other hand, to protect accused persons from the 
prejudice at the hands of persons who in the know- 
ledge that an investigation has already started, are 
prepared to tell antruths. (p. 657, col. 1.) 

The words “in the course of“ in the context of 
s. 162 import that the statement must be made as 
a step ina pending investigation to be used in 
that investigation. The words “in the course of ” 
do not refer merely to that period of time which 
elapses between the beginning and the end of the 
investigation Davidson & Oo. v. M'Robb or Officer 
(2) and 160 Ind. Oas. 181 (3), relied on, 135 Ind. 
Oas. 289 (4), not followed. |p. 657, col. 2.] 

Oonsequently a report which is made quite inde- 
pendently of and in no relation to, any pending in- 
vestigation and not designed to promote & pending 
investigation in any way but to start one having 
no reference at all tothe investigation which has 
in fact begun cannot be said to have been made 
“in the course of?’ the investigation of the case. 
- An ivestigation starts when the first.step towards 
investigation is taken by the Police. fp. 657, col. 
1 ` 7 ; 1 


Where- witnesses who have no obvious connection 
with one another furnished lists and in particular 
long lists of identical people whom they say they 
have recognized among the looters, there is a possi- 
bility -that this identification is the result of colla- 
boration between them rather than of actual obser- 
vation. The true principle to adopt is, while not 
necessarily discarding their evidence altogether, to 
regard it, ‘nevertheless with a great deal of : suspi- 
gion unless ‘it is confirmed from other reliable 
sources. [p. 859, col. 1.] yg 

A complainant who after all is one of “the per- 
sons’ .most likely to know the facts should not ex 
hypothest be unworthy of belief. His evidence 
ought in all cases to be carefully tested; and it 
is not to be supposed to sufer an irrebuttable 
presumption of unworthiness. [p. 659, eol.2.] . _ 
. It is a dangerous practice to take words from one 
statute ‘to illustrate the meaning of words in an- 
other statute. [p. 657, col. 2.] 


_ Cr. As. and Cr. R. from the order of the Seg- 
sions Judge, Bulandshahr, dated November 
10, 1937. - i 

-The Govt. Advocate, Messrs. Kumada 
Prasad and K. D. Malaviya, for the 
Orown. ` 


' Messrs E. V, David, Mansur Alam, K. 
Masud Hasan and Shri Rama, for the 
Opposite Party. l 


. Braund, J.—We are dealing in this case 
with two appeals (Nos, 300 and 312 of 1938 
respectively) under s. 417, Criminal P, O., 
and one ‘application for revision (No. 296 of 
19387, all presented by, or at the instance 
of the Local Govt, The Appeal No. 300 
of 1938 is an appeal in which the fifty-seven 


respondents, all of whom were acquitted, 
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were upon their trial before the learned 
Sessions Judge of Bulandshahr, The Appeal 
No, 312 of 193x, involves eight respondents 
three of whom were convicted upon charges 
in connexion with the incident at the 
temple which we shall mention later and 
five of whom were ernvicted upcn charges 
in connexicn with the incidents in the 
bazar which we shall also deal with. The 
Revision Application No. 295 of 1938 ine 
volves as respondents the same eight men 
who are respondents in Appeal No. 312 of 
1938 and asks for a revision of sentences 
passed upon them in respect of certain 
charges in respect of which they were 
convicted at the trial. y 

It will be convenient if we begin by set- 
ting out as shortly as we can a narrative 
of the events which led to the trial in 
question. The case, which was tried by the 
learned Sessions Judge in November 1937, 
has become known as the Amarpur dacoity 
case. Amarpur is a village or a small town 
in the Bulandshahr district and seems to 
be one of the twelve villages which go 
under the collective name of "Bara Basti,” 
Tke twelve villages adjoin each other within 
an area of some seven square miles. They 
contain a cosmopolitan population of 
Pathans and other Mussalmans and Vaighes 
and other Hindus, The particular town of 
Amarpur possesses a population of a little 
over two thousand made up, asfar as we 
can gather, of about eight hundred 
Pathans, eight hundred other Mussalmans, 
three hundred Vaishes and some three 
hundred other Hindus. 

The learned Sessions Judge has been at 
considerable pains and we hesitate to say 
that we do not think him right in having 
done s0, to investigate the exact relations 
between the Hindu and Muhammadan 
populations of the place, for, it is necessary 
at the outset to say that the conflict out 
of which these proceedings have arisen was 
one which, if not communal, in the strict 
sense, was, at any rate, one between 
Muhammadans on the one side and Hindus 
on the other side. With very few excep" 
tions, all the hundred and twenty men who 
were tried by the learaed-Sessions Judge, 
the appeals of many of whom are now 
before us, were Muhammadans, while 
it -will be seen from the ` evidence, 
when we`came to deal with it, that all the 
victims of the disturbance which took 
place were Hindus. . The learned Judge was 
therefore probably right to devote con: 
siderable attention to the relations which 
éxisted in the town between the two coms 
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munities. He has found a number of 
circumstances which might be supp-sed to 
affurd grounds for ill-feeling between them, 
It appears that the commerce of the place 
was principally in the hands of the 
Vaishes who possessed between twenty-five 
and. thirty shops, while only three or four 
belonged to the Muhammadans. In addition 


the Vaishes carried on a flourishing money . 


lending business in the course of which 
many, if not most, of the Muhammadans 
and other non-Vaishes of the town had 
become obliged to them, Tbe learned Judge 
has found that for the past few years there 
had been a change, inasmuch as some 
years ago it was the Pathans who were the 
prosperous community. But they had been 


gradually displaced and reduced to poverty- 


and debt by the Vaishes, who succeeded 
in getting into their hands a considerable 
part of the property which formerly be- 
longed to the Pathans. In this way it 
comes about that a great number of the 
accused are indebted to the complainants. 
In addition to this, the learned Judge 
has observed certain other phenomena in 
the place, particularly one or more cases 
in which attempts had been made by 
Muhammadans to convert non-Muham- 
madans of the town to Islam and a 
dispute which had been going on since 
1934 concerning an alleged encroachment 
by a mosque upon certain land belonging 
to some. of the Hindus. This dispute cul- 
minated in an appeal which was to be heard 
on November 19, 1936, the day after the 
disturbance in question took place, We 
also have read, and carefully considered, 
the evidence relating tothe relations between 
the two communities of the place, While 
we think that it dces bear out the view 
formed by the learned Judge that there 
was ill-leeling between them, we ourselves 
hesitate to pursue it very far or to deal 
with it at length in this judgment because 
we take the view that, although in assessing 
the value of the evidence it is a matter 
always to be borne in mind, it cannot serve 
as a substitute for a critical examination 
of the evidence itself. We shal! have 
occasion during the course of this judgment 
to say that in this and in other respects the 
learned Judge has adopted a number of 
altogether arbitrary tests in weighing the 
evidence and, in our view, ibis is one of 
the matters in which it is possible that he 
has allowed himself to be unduly influenced 
by the surrounding aimosphere. We think 
it probable that many irritating factors 
could be found to exist in almost every 
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village which contains a mixed population of 
Hindus and Muhammadans and, while we 
agree that this must necessarily be a proper 
matier in every case to bear in mind, we 
think nevertheless that it cannot serve in 
any way as a substitute for a careful 
examination of the individual evidence of 
each witness. This was not a communal 
riot, of the character with which this pro- 
vince is so unhappily familiar, for the 
rioters do not appear to have been actuated 
by religious frenzy against the opposite 
community. It cannot be said that the riot 
was not of a communal nature at all, but 
it was esgentially a quarrel between the 
Muhammadans on the one side, assisted by 
a few low caste Hindus, and a section of 
the Hindu community, namely the Vaishes, 
on the other, the root cause being economic 
rather than religious. Although it is said 
that there was a mob of Muhammadans, 
armed with lathis and spears, only nine 
Hindu shop keepers, all Banias except 
for two Sunars, were injured during the 
looting of the bazar, and none of the 
injuries Were grievous. It would thus 
appear that the rioters were less inspired 
by fanatical fury against the Hindus as 
such ttan by a desire to loot and plunder 
the Banias. l 

The town of Amarpur possesses, as we 
have said, a mosque. It also possesses a 
Hindu temple si: uated about a furlong from 
the town, It is asmall temple containing 
an image of Shiva, without a roof but 
enclosed, as we understand, by a wall. The 
curtilage contains a garden, a chabutra and 
a little temple which houses the image 
itself. The evidence laaves much to be 
desired as to how exactly the temple was 
constructed—a matter not altogether with- 
out importance when we come to consider 
the charges themselves later on. A Hindu 
named Durga Prasad Brahman was the 
pujari of the temple. The town has also a 
bazar lying to the north of the temple and 
connected with it bya long road bordered 
by houses, The business centre of the town 
— we shall call it in this case the bazar— 
was at a cross:roads on this road rather 
less than half a mile north of the temple 
at which point four roads met, the one 
from the south leading from the temple 
and continuing tothe north intersected-by 
a road running from east to west. 

On November 1 , 1936 at about 7 o'clock 
in the morning the pujari, Durga Prasad 
Brahman—so the story goes—was reciting 
arti and ringing the small temple hand 
bell. This apparently is a common form 
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of a Hindu ceremony consisting, of a kind of 
chant by the pujarz to the accompaniment 
of the bell. With him were two other men 
Sri Ram and Kanhaiya Lal who were there 
apparently as worshippers repeatiog ‘the 
arti. That was the scene when the first of 
the incidents with which we are dealing 
occurred, To put the matter at this stage 


shortly, the case for the prosecution in tbe- 


trial Court was that while these three men 
were performing their devotions in the 
manner we have described at the Shiva 
‘temple, they were attacked by some eight 
Muslims. Sri Ram and Durga Prasad 
Brahman, the pujari, were both injured— 
the former grievously while the- third man, 
Kanhaiya Lal, ran away. It is said, mores 
over, that another of the party of attackers 
seized the hand bell out of the pujari'’s hand 
and made off with it. It is also alleged that 
all, or at any rate some of, the intruders 
burst into the temple with their shoes on 
and thereby defiled it. 


Although at this stage we are engaged- 


merely in giving a history of the matter, 
it will' be convenient to pause and point 
out that the eight men in question who 


were charged in respect of this incident: 


in the' Court below were the eight rese 
pondents Sardar Muhammad Khan alias 
Sardar, Nisar Ahmad alias Nisar, and Kale 
alias Muhammad Saeed Khan (who are 


respondents Nos. 1,” and 3 tothe Appeal’ 


No: 312 and the Revision No, 296), Saeed 
Muhammad Khan, Noor Muhammad Khan 
alias Muhammad Noor, Aftab Ahmad alias 
Abmad Noor Khan, Hazrat Noor and 
Aftab Muhammad Khan alias Aftab Khan 


who are respondents Nos: 26/ 8, 2: 50 and’ 


Lto the Appeal No. 300 of 1938 which is 
before us. 


participation in- the disturbance which 
took place later at the bazar, We shall have 
to deal with the charges made more parti- 
culerly: later: on but it is sufficient for us 
at present to saythat, so far-as the temple 
incidént alone is concerned, they were 


- charged under s8. 323 and 325 with causing: 


hurt to the two men we have mentioned 


and: under ss, 295 and 296 in respect of 


defilement of the temple and of disturbing 
a réligious assembly. - Of the eight men 
charged with a specific participation in the 
attack on the temple-three men: only were 


convicted, namely Sardar Muhammad Khan- 


alias Sardar; Nisar Ahmad- alias Nisar and 
Kale- alias Muhammad- Saeed’ Khan. Ag 


regards the: first one; Sardar Muhammad’ 
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charged‘'in respect of this incident at the 
temple as well as in respect of their general: 
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Khan, the learned Judge has found’ him: 
guilty under ss. 296, 393 and 325, I. P.C., 
and has sentenced him to one month’s 
imprisonment under s. 296, to one week's 
imprisonment under s. 323 and to three 
months’ imprisonment under s. 325. As” 
regards the second and third ones, Nisar 
Ahmad alias Nisar and Kale alias Muham- | 
mad Saeed Khan, the learned Judge has’ 
found them guilty of the same offences’ 
and has sentenced them to the same 
punishments. So much therefore, for thé. 
ue of what happened at the temple 
itself. ' 
The story then runs that Kanhaiya Lal 
ran to the bazar and related there what 
had happened at the temple. Mean while” 
Sri Ram and Durga Prasad Brahman found: 
their way to the bazar where Sri Ram, who 
is a shop-keeper, was laid out on his own 
chabutra. A sensation ensued and a Vehicle 
was sent for to take him to the hospital. At 
that point two crowds of Muhammadans, 
iuterspersed’ by a few Hindus, are said to 
have appeared, one crowd coming from the 
north headed by one Khuda Noor Khan (who 
is respondent No, 4 to the Appeal No..300)' 
and the other crowd coming from the west, 
headed by Rashid Khan (who is respondent’ 
No. 9 to the same appeal), We pause to 
observe at this stage that Khuda Noor Khan 
and Rashid Khan are two of the leaders 
of the Muhammadan community in this 
place and are comparatively influential men,’ 
A volume of evidence has been directed’ 
against them which we shall have occasion’ 
to deal with later. At this stage, it is suffi- 
cient to observe that one. of them is said? 
to have led the crowd of between a hundred’ 
and two hundred men coming trom the 
north, while the other is said to have led a. 
crowd of similar proportions from the west. 
The. crowd is said to have carried lathis 
and spears and the evidence is that they 
and their leaders were shouting “Ya Ali," 
beat and loot the Banias.’ Their intention 
can only be described, if the evidence is 
true, as a more or less general intention 
to loot the bazar and beat the Banias: Apart. 
therefore from the temple incident, the 
subject-matter of the remaining charges- 
against the respondents relates to the loot- 
ing of the bazar and they have been uni- 
formly charged under ss. 395 and 397 with 
dacoity and with using deadly weapons to 
that end and also under ss, 323 and! 325 
with causing hurt. To put the matter: 
shortly, we have therefore to deal with: 
a Situation on this morning in which an’ 
attack was’ made by eight men on the“ 
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temple at about seven in the morning and 
in which about an hour later there is said 
to have been a general looting of the bazar 
by two crowds of Muhammadans. That,-of 
course, is assuming that the prosecution 
story is substantially true, This is a general 
outline of what is said to have happened. 

We think it convenient to pause at this 
stage to make some observations upon the 
cLarges which have been ‘made against the 
respondents. They are all uniformly 
charged under the same sections, 1208, 
(conspiracy), 395 and 397 (dacoity), 323 and 
325 (burt), 438 (arson) and 295 and 296 
(defilement and disturbance of worship). 
‘We think that these charges have been 
framed in a somewhat injudicious and in- 
discriminate manner. Apart altogether from 
the truth of the story, we think that a 
charge under s. 147, I. É, C., whether in 
addition to or in substitution for some of 
the existing charges, would have been 
appropriate to the bulk of the persons who 
were accused. And, observing as we do 
that a charge under that section was 
originally framed, we sre at a loss to under- 
stand for what reason it was dropped. We 
can conceive no casein which such a charge 
upon the materials available would have 
been more appropriate, and, if that course 
had been adopted. we cannot help feeling 
that the learned Sessions Judge would have 
saved himself a great deal of trouble and 
that we ourselves should have found our 
task much easier, As it is, the course has 
‘been chosen of charging the accused with 
a number of-special, and in some cases 
highly technical, offences which must neces- 
sarily be difficult to prove. 

We pass now to the charges themselves, 
The first is a charge under s. 120B for 
criminal conspiracy. We think that we can 
deal with this charge shortly, and at once, 
by saying that we agree with the learned 
Sessions Judge in thinking that there is not 
a vestige of evidence’ upon which such a 
charge can be successfully based. The 
evidence of conspiracy rests really upon 
the testimony of two witnesses Ohajjwa 
(No. 31) and Shera (No, $2), The former 
gives evidence of being sent for on the 
day previous to November 18, by Rashid 
Khan and Khuda Noor Khan toa meeting 
at which, to put it generally, an attack on 
Hindus ‘was discussed. No particulars are 
given and the witness is content to make 
such sweeping statements as : 

“All the accused present in Court excepting Rashid 
Khan and Amin Khan, son of Abdul Rahim Khan 


alias Kale Khan, were among ‘the persons who had 
assembled at Rashid Khan's kolhu.”  _ 
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As regards the other witness, Shera, his 
evidence is equally vague, He speaks of 
seeing a hundred or a hundred and twenty- 
five persons gathered at Rashid Khan's 
kolhu about seven in the evening and of 
hearing them talk absut “punishing the 
Banias in the morning.” Wedo not think 
for a moment that any serious attempt can 
be made to base a technical charge of cone 
‘spiracy on such evidence ag this. Tne 
offence of conspiracy under s. 12UB, I. P., O., 
is one wnich requires detailed and specife 
proof against each of the accused that he 
individually participated in a particular 
design to do a particular criminal thing. 
Here we can find no trace of any such 
conspiracy. We regret that the charge of 
criminal conspiracy was ever raised but we 
have no doubt that it was designed to be 
used asa means of bringing the crime 
home to this very large number of accused 
persons by means other than direct proof of 
their.individual share in the events of this 
morning. Again we think, that if that was 
the object, it would have been far better 
to have done it by introducing a charge 
under 8,147 or to have relied simply upon 
s. 34, I. P. O. The next charge against the 
respondents is a uniform charge under 
ss. 395 and 397, I. P. O., read with.s. 34, 
This charge is based upon the attack by 
the crowds we have mentioned upon the 
bazar and upon the alleged presence of the 
appellantsin one or other of those crowds, 
In many cases there is evidence before us 
of individul acts by individual appellants 
who were seen and recognized among the 
crowds. But in all cases we think that 
assistance is sought to be derived from s. 34 
of the Code, for the purpose of implicating 
all the appellants in the hurt which was 
inflicted at botn the temple and the bazar 
and in the looting which went on. 


The next charge is the charge under 
ss. 323 and 325 which led to the hurt inflicted 
both at the temple and in the bazar. Apart 
from specific evidence relating to the 
injuries inflicted upon Sri Ram and Durga 
Prasad Brahman at the temple there is 
very little evidence of the individual beate 
ing in the bazar and therefore s, 24 jg 
consistently relied upon to support this 
charge against the majority of the -appel 
lants. The next charge is under s, 435, 
I. P.O., and relates to argon. There ig 
only one instance of anything being burnt 
and we think it right.to say straightway 
that, so far as -all the respondents are cons 
cerned -against whom there is no specitic 
evidence: of their having individually taken 
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partin that incident, we fail to see how 
-any charge of ars6n can be ‘established 
‘against them, This is, again, an instance, 
as we think, of an injudicicus and indiscri- 
minate sprinkling of the case with charges 
against the accused generally. 

Finally there are charges under ss. 295 
‘and 296, I. P.O., founded on the alleged 
‘defilement of the Shiva temple at7 a.m., 
in the morning by the men who entered 
with shoes on their feet and the alleged 
disturbance by them of the worship taking 
‘Place there. It has to be observed that this 
charge is levelled not merely against the 
elgbt men directly involved but against 
every one of the hundred andtwenty odd 
-men who were charged in respect of the 
disturbance in the bazar. Here again, as 
‘we think, is an instance of the lack of 
discretion shown in framing the charges 
against the accused, inasmuch as we are at 
a loss to understand how any but the eight 
men in question can possibly be involved 
in the entry upon the temple or its defile- 
ment; It is wholly unreasonable, as we 
think, to suggest that there was any 
common intention to defile the temple or 
to disturb its worehip running through the 
whole of the incidents of this day and 
common to all those who took part in them, 
We think therefore that the incident at the 
temple must be treated as a separate 
incident and we propose ourselves to do so. 
We have made these comments upon the 


charges partly because we desire to point. 


out that, in our view, a very relevant charge 
under s. 147 has. been omitted and partly 
to point out that we think that a minimum 
of discrimination has been shown in appor- 
tioning the others, i 
We now propose to deal particularly with 
the incident at the temple and the appeals 
against the eight respondents who are said 
to have been involved in it, As we have 
‘pointed out, three.of these men, namely 
Sardar, Kale and Nisar, have been convicted 
under ss.323 and 325 and 296- and have 
been sentenced-to the terms of punishment 
to which we have drawn attention. The 
remaining five were acquitted. (After stat- 
ing certain evidence the judgment pro- 
ceeded further.) Upon this evidence and 
upon their admission that they were engaged 
ina fight at or near the temple, the learned 
Judge has cenvicted Sardar, Kale and Nisar 
but has acquitted the remaining five. The 
matter has caused us some little difficulty. 
But we have come to the conclusion, upon 
the best consideration ‘of the evidence.that 


we have‘been capable!'uf giving it, that it 
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would be unsafe to disturb the finding of 
the learned Judge. It is true that all eight 
of these men have been named by seven 
witneeses. As regards two of those witnesses 
however we scarcely think them satisface 
tory.. Horam was only examined by’ the 
Police ten or twelve days after the event 
while Hurmi seems to have left the place. 
and gone to the jungle without telling any- 
body of what he had seen. He says he left 
“for fear of darogah” and, if so, he himself 
may have had a guilty conscience. Even 
Kanti Prasad failed to tell the darogah what 
he had seen of the temple incident when’ 
he had an opportunity of doing so on the 
19th. Whatever might have been our view, 
had we had an opportunity of Seeing and 
hearing the witnesses ourselves, we think 
that in this case we should not be doing 
right by substituting a judgment of our own 
for that formed by the learned Sessions 
Judge as tothe credibility of the eye-wit- 
nesses. Moreover, it is possible, as we think, 
to regard the uniformity of these seven 
witnesses asa trifle suspicious. So far as - 
Kanti Prasad, Horam and Hurmi are con: 
cerned, they were all a little distance away 
and yet they all claim so particularly to 
have observed the incident as to be able to 
Bay exactly who it was that beat Durga 
Prasad Brahman and Sri Ram respectively 
and who it was that snatched the bell. 
However keen their eyesight may have 
been, we are disposed to doubt this record 
of their uniformity of observation unless 
there has been some subsequent discussion 
between them, On the whole therefore as 
regards the five men other than Sardar 
Mohammad Khan, Nisar Ahmad and Kale 
we arə disposed to dismiss this appeal so 
far as it may relate to their participation in 
the incidents at the temple, h 
As regards the three men who have been 
convicted, we agree with the learned ‘Ses- 
sions Judge in thinking that they must be 
convicted under ss. 323 and 3:9 (read with 
s. 34) in respect of the simple and grievous 
hurt inflicted upon Durga Prasad . Brahman 
and Sri Ram respectively and under s. 296 
I, P. O., for voluntarily causing a disturb- 
ance to the assembly lawfully engaged in 
performing religious worship at the Shiva 
temple. For the purpose of s. 296, we have 
no doubt that three persons gathered: to» 
gether for purposes of worship are sufficient 
to constitute an “assembly. Weagree with 
the learned Sessions J adge in not convicting 
them under. s. 295. because; in our: view 
there is insufficient proof as tò what consti: 
tute the temple precincts’ which ‘ought “to 
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be regarded as sacred, As we have observed, 
there is a minimum of proof as tothe “lay- 
lout” of the temple and we are not satisfied 
lihat it has been strictly proved that they 
encroached upon the shrine itself. The result 
therefore of this part of the appeal is that 
as regards Saeed Mohammad Khan (No. 26), 
Noor Mohammad Khan, alias Mohammad 
Noor (No. 8), Aftab Ahmad alias Ahmad 
Noor (No, 2), Aftab Mohammad Khan, alias 
Aftab Khan, son of Mohammad Hanif Khan 
(No, 1) and Hazrat Noor (No. 50) the Appeal 
No 300 is dismissed as against them so far 
as it relates to the incident at the temple. 
As regards Sardar Mohammad Khan alias 
Sardar, Nisar Amad alias Nisar and Kale 
alias Mohammad Saeed Khan, and so far as 
it relates tothe temple incident, the Govt. 
appeal against their acquittal upon charges 
under ss. 120B and 295. I. P. O., is dismiss- 
ed. So far however as the revision applica- 
tion in respect of these three Men is concern- 
ed in respect of the inadequacy of their sen- 
tences under the charges in respect of which 
they have been convicted for the temple 
incident, we think that the sentences inflict- 
ed by the learned‘Sessions Judge are inade- 
quate. 
sentences are respectively one month under 
B. 296, one weak under s. 323 and three 
months under s. 325, all to run 
concurrently. We ` have been impress- 
ed by the fact that these men have 
already spent some considerable time 
in jail. We appreciate that, if these sen- 
tences are enhanced, it will involve their 
being brought back to jail. We have the 
delay in the hearing of this appeal also pre- 
sent in our minds. But, ccnsidering all 
these matters, we donot think that, in the 
circumetances of the case, justice will be 
done unless we order that the sentences im- 
posed by the learned Judge be now enhanc- 
ed and that each be sentenced to six months’ 
Tigorous imprisonment under s. 296, to six 
months’ rigorous imprisonment under s. 323 
and to two years’ rigorous imprisonment 
“under s. 325, all sentences to run concur- 
rently. 
We have now to consider the cases of 
tre respondents in so far as they relate to 
‘the bazar incidents, as distinct from the 
afiair at the temple, We have already said 
that we can find no reason to treat the 
temple and ‘the 
transaction so as necessarily to implicate 
whether under s. 34, I. P. O, or upon the 
footing of an express “conspiracy” under 
s.. 120B those involved in the bazar inci- 
dents in the temple. affair. or vice versa. 


EMPEROR V. APTAB MOHAMMAD KHAN (ALL.) 


It will be remembered tbat those. 


bazar incidents as one- 


655 


And we therefore think that it is necessary 
to treat what happened in the bazar alto- 
gether separately from what happened at 
the temple. 

We have already had occasion to observe 
the method of assessment of the value of 
evidence adopted by the learned Judge, 
This ‘method is most marked in the case 
of the witnesses of the bazar incidents, 
He has in his judgment at p. 988 grouped 
the witnesses which have dealt with what 
he describes as the "lootemar” at the bazar 
and he has considered their potentialities as 
truthful or untruthful witnesses. We could 
hardly have deprecated this display of ine 
dustry had it been followed at any stage by 
a critical examination of their evidence on 
its merits, nor do we desire it to be thought 
that we consider such considerations as the 
relationship of witnesses to complainants 
and so forth as matters entirely to be 
ignored. But we find a tendency too readily 
to discard the evidence of these witnesses 
wholly upon personal—and in our view in 
many cases insufficient grounds without any 
apparent examination at all of what the 
witnesses have actually said. For instance, 
witnesses related to other prosecution wite 
nesses are, upon that ground alone, often 
ignored. Witnesses indebted to the Vaishes 
are ‘per se’ disqualified from giving truthful 
evidence. Complainants themselves are cone 
temptuously, dismissed as, on that account, 
unreliable, notwithstanding the fact that 
in many cases, such as the identification 
of their own looted property, they are the 
appropriate witnesses to give, if not the only 
persons who can give, the necessary evie 
dence. Even the tenants of the complain- 
ants are, on that account, to be disbelieved. 
These are instances of the way in which 
the learned Judge has classified the various 
witnesses and, as we think, without a suffie 
cient examination of the evidence itself, 
has dismissed almost all of them from his 
mind. We scarcely taink that this method 
of approich was the right one, though we 
are far from saying that the learned Judge 
would not have been justified in bearing in 
mind most of the considerations he has 
raised in arriving at the true value of the 
evidence given by each individual witness, 
These methods have inade our own task 
doubly difficult, as we have had to examine 
with the minutest care the evidence of each 
witness without in-most cases the assistance. 
of any real expression .of the Judge’s.own 
views upon it. . For that reason..we know of. 
no- other way in which we can adequately 
deal with the case, than to take each indi- 
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vidual respondent’s case and to deal with 
it separately. 4 , 

Before dealing with the` cases of the in- 
dividual respondents, there is one thing 
more -we have to say in deference to Mr, 
David’s able argument before us. It concerns 
the-principles which ought to be adopted 
by the High Court in considering appaals of 
this kind at .the instance of the Govt, under 
s. 417, Oriminal P.O. We appreciate fully 
that, as a matter of jurisdiction, the whole 
case is at large before.us both as to the facts 
and as to the law. But it is, in our view, 
impossible to refuse to face the fact that 
there is a difference between the considera- 
tion of.a.case upon an appeal of this kind 
and its consideration when ‘res integra’ in 
the Court below. We are content to be 
guided—as indeed we must be guided—by 
the principles laid down by the Judicial 
Committee in Sheo Swarup y. Emperor (1), 
which we think clearly indicates what limits 
are in practiceset to the discretion of an 
Appellate Court in a case of this kind. As 
the Privy Council has pointed out in the 
first and fourth of the matters if has ex- 
pressly alluded to, the Appellate Oourt will 
be slow to disturb a finding of fact arrived 
at by a Judge who has had opportunities for 
assessing the value of evidence which the 
Appellate Court has not had. We think 
that an Appellate Oourt pursuing this prin- 
ciple will be slow to substitute a view of the 
facts of its own for an opposite view of the 
facts held by the Judge below, where the 
latter are, upon the evidence, ‘reasonable 
-views, even though the Judges in the Appel- 
` Jate Court might have preferred a ‘view of 
‘their own if the matter had been 
‘nes integra. Moreover, as has also been 
pointed out by the Judicial Committee, the 
presumption of innocence and the title of the 
accused to the benefit of any doubt are cer- 
tainly- not lessened by the fact that they 
have ‘been acquitted at their trial, We 
have tried to adopt these principles in con- 
sidering the cases of individual respondents 
in this appeal and we have been slow to 
disturb a finding -of fact by the learned 
Judge.except where we have come to the 
- conclusion that, notwithstanding the advant- 
ages .enjoyed by him in seeing and hearing 
witnesses, the conclusions he reached were 
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respondents. -We shall in each case indi- 
cate only whether or nct they ought, in our, 
judgment, to have been found by the learned 
Judge, on the evidence before bim, to hi + 
participated in the looting and we shal: 
leave -till later an exact discussion of what 
offences those who ought to have been 
convicted have been guilty of. 
(1) Aftab Mohammad Khan alias Aftab 
Khan. This man is one of those who are 
alleged to have taken part in the affair at. 
tte temple and in whose case we have 
already dismissed the appeal by the Govt. 
against his acquittul upon charges so far 
aas they relate to that incident. He was also 
acquitted atthe trial of any’ participation 
in the bazar incidents and we have now 
to deal with the appeal in that respect also, 
‘We have already mentioned the report 
Ex. A-64 which Chuttan Lal rendered at 


about 1 P. M. oo the day in question at the | 


Basi Police Station. Mr, David who appears 
on behalf of a large number of the respon- 
dents has argued that the document is not 
admissible in evidence for any purpose. 
He puts the matter in this way. He says 
that A-64 is not the first information report 
and that it is obvious on its face that it, 
“was nct recorded as such. We agree with 
him that A-64 was not itself the first infor- 
mation report in tbis case, having been 


recorded only at 1 P, m.,some hours after - 


the actual first information report. (Ex. A-1) 
had been lodged by Mohammad Munir at 
iyana Police Station at 10 a. Įm. Mr. David 
then says that the investigation had started 
before A-64 was recorded and points to 
the facts that Police Officers were at the 
scene at or about 10 a. m. With this too 
we agree. But Mr. David then goes on to 
say that, by virtue of s. 162(1), Criminal 


P. ©.. the Ex, A-64 must be treated, as, 


having been “made....to a Police Officr 
in the course of an investigation” and c 
that account cannot be used by the prosecu: 
tion “for any- purpose,” including, of course,. 


the purpose of corroborating its author's) 


own evidence under s. 157, Evi. Act. 2 

The real point to be determined is whe- 
ther on the particular facts of the ‘case, 
Chuttan Lal's statement given and recorded 
at the Basi Police outpost at l. P, M,on 
November 18, was a “statament made.... in 
{he course of an investigatin” under the 


:Oriminal P. O. Conceding that the Ex. A-1 


“wah the first information report and that 
1934 P.C 227; (1934) Or. Cas. 1134; 56 A 645;61 I . p 


ân investigation pursuant to it was on foot 
at ll a.m. we still do not think that the 


‘Ex. A 64 recorded a statement made ‘tin 


the course of” the investigation. We have 


—. 
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to consider what is meant by the words 
(io the course of.” The view which Mr, 
Navid presses upon us is that they simply 
jWefine the period of time between the 
moment the investigation started and the 
moment it ended and no statement made 
during that interval can ever be used, 
whatever are the circumstances in which 
itis made, He asks us to treat the words 
solely as marking a span oftime. The other 
view is that the words “in the course of” 
import the meaning that the statement has 
to be made, not merely after the investi- 
gation has started, but as a step in, or in 
conscious prosecution of, the investigation 
itself, : 

We cannot help feeling that to confine 
the words merely to a particular space of 
time puts too narrow a construction on them. 
Had that been the real intention of the 
‘ Legislature, we cannot help feeling that it 
would have employed more simply the 
expression “after an investigation has starte 
.ed,” Moreover, we may consider what the 
purpose of the section is. As it seems to 
us it isto protect accused persons from 
being prejudiced by statements made to 
Police Officers who by reason of the fact 
that au investigation is known to be on 
foot at the time the statement is made, 
may be in a position to influence the maker 
of it and, on the other hand, to protect 
accused persons from the prejudice at the 
hands of persons who in the knowledge 
that an investigation has already started, 
are prepared to tell untruths. 

In the present case, the facts, as we find 
them are simple. Chuitan Lal left Amar- 
pur at about 9a. mM. but we think that he 
did not leave fcr the purpose of making a 
report at all. We accept his evidence that 
he went to get help or possibly to get him- 

$self out of the way. If he had then had 
the making of a reportin his mind he would 
certainly not have gone by a round about 
way toa mere Police outpost at Basi. We 
-.believe him when he says that he only 
decided to make the report when urged to 
do so by his zamindar. It is true that he. 
knew at that time that Mohammad Munir 
had started out to make a report at Siyana. 
But he did nct know, and could not have 
known, that an investigation had started in 
consequence of that report. We think that 
an investigation staris when the first step. 
towards investigation is taken by the 
Police. Is did not by any means follow 
from ‘ihe fact that Mohammad Munir had 
started. for Siyana that an investigation 
was, or even would be on foot, for ‘non 
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constat’ that Mohammad Muuir even reaches 
ed Siyana or, if he did, that an investigation 
had started in consequence of his report. 
We think that the true View is that Ohuttan 
Lal’s report was a report which was 
made quite independently of, and 
in norelation to, any pending investi- 
gation. It was not designed to 
promote a pending investigation in any 
way but to startone, It had, in our opinion, 
no reference at all to the investigation 
which had in fact begun from Siyana. And, 
for these reasons, we think that it is not 
possible to say that it was made “in the 
course of” the investigation of the case 
which began with Mohammad Munir’s re- 
port at Siyana. 

We take the view that the words “in the 
course of” in the context of this section 
import that the statement must be made 
as a Step ina pending investigation to be 
used in that investigation, We do not thiak 
that the words “in the course of” refer 
merely to that period of time which elapses 
between the beginning and the end of the 
investigation. We think that the exact 
shade of meaning of the words “in the course 
of” may well vary according to their 
context, Obviously, if they themselves 
qualify a period of time (such as “in the 
course of the year”’)they are used to de- 
note a span of time. If, on the other 
hand: they qualify a continuing process 
(such as“‘in the course of the proceedings”) 
they denote,in our view, something more 
than a mere period of time, It is a dane 
gerous practice to take words from one 
statute to illustrate the meaning of words 
in another statute -but we nevertheless 
venture, in order to illustrate our meaning, 
to point out the words used by Lord 
Dunedin in Davidson.& Co, v. M'Robb or - 
Officer (2), at p. 321 in relation to the 
words ‘in the course of employment” used 
in the English Workmen’s Compensation 
Act, 1906. He says; : 
~- “In my view ‘in the courss of employment’ isa 
different thing from during the period of employ- 
ment.’ It connotes, tomy mind, the idea that the 


workman or servant is doing something which is 
part of his service to his employer or master .........” 

It serves to illustrate what we mean. We 
are. encouraged to find that the High Court 
at Patna has expressed the same view on 
facts which are, we think, indistinguish- 
able from those with. which we are deal» 
ing : Emperor v. Lalji Rat. (3). If an ope 

(2) (1918) A O 304; 87 L J PO 58; (1918) W O 
& I kep. 136;118 L T 451; 62 8 J 347; 34 T L R213. 

(3) A I R1936 Pat, 11; 160 Ind. Oas. 1815 (1936) 
Or. Oas. 6; 36 Or. L J 235; 16 PLT 730; 2 B’ 
180; 8 R P 344. 
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posite view is to be implied in the decision 
of a two Judge Bench of the Calcutta High 
Court in Mant Mohan Ghose v. Emperor 
(4), we regret that we should be unable to 
follow it. In the result, therefore, we think 
that the Ex. A-t4 is an admissible dccu- 
ment, admissible for the purpose of cor- 
roborating the evidence given by Chu‘tan 
Lal himself. The learned Judge has how- 
ever himself discarded this document al- 
togetber in the cuse of every one of the 
accused persons whom it implicated upon 
the sole ground thatit ‘cannot be given any 
weight.” We regard as slight the Judge’s 
reasons which appear .at p. 9«5 of the 
record for dismissing A-04 from his mind 
altogether as evidence confirming the oral 
testimony of Chuttan Lal. He observes 
that ‘there was no no necessity for making 
a second report and that too at a different 
Police Station,” 
He says that'A-64 was made “after some 
consultations in order to. add some facts.” 
And he concludes by commenting that 
Chuttan Lal had “failed in satisfactorily 
explaining the delay in making the report.” 
We ourselves have not been able to dismiss 
this valuable exhibit so lightly as a piece 
of eVidence corroborative under e, 157, 
Evi, Act, of Chottan Lal's own evi- 
dence. It istrue that Amarpur is situated 
within - the Police Station. jurisdiction of 
iyana and that Basiis only an outpost. It 
is- true also that the report was made at 
Basi some five hours after the affair began 
at Amarpur, But Obuttan, Lal in his evi- 
dence has, as we have already said, 
explained and to our minds satisfactorily 
explained his movements during the inter- 
Yening period, He first went to Narsena 
village and then to Daulatpur to tell his 
zamindar about what had happened. He 
got to the last mentioned place about 10 
A.M. and waited an hour before seeing the 
zamindar. The zamindar gave him what 
was unquestionably good advice and told 
him to go tothe nearest Police establish- 
ment -which happened to be an outpost at 
Basi three miles away and to make a T6= 
port. That he did, reaching there about 
half an hour after noon. We do not find 
anything very extraordinary inthis man’s 
movemenis nor in his making of the 
“report, as he was obviously unaware that 
aby, other report had been actually made 
and he was only doing what the zamindar 
had advised him. to.do, He did not set out 
(4) AT R1931 Cal. 745; 136 Ind. Cas, 989 


; (193i) 
Or. Oas. 1009; 33 Or. LJ 138; 58.0 1312: 35 
N 623; Ind. Ral, (1932) Oal. 97, W A 
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with the object of making a report. Nordo 
we think it necessarily very strange that - 
he had first gone to several villages in an. 
attempt to get help. Ohuttan Lal told his 

story-to the darogha on the same day. 

There is nothing in his story as given in 

evidence in the Sessions Court which, as’ 
we read it, is prima facie untruthful. In our 

view, therefore, Ex, A-t4 is a valuable: 
piece of evidence in so far as it serves to 
corroborate whatits author has himself said 

in evidence, It named eleven men speci- 

fically as being implicated in tne bazar ine 
cidents. We do not- wish to be thought “to 

assert that itis, by itself Ly any means cone 

clusive. We only say that we regard it as a 

valuable peice of corroborative evidence not 

to be ignored in dealing withthe evidence as 

a whole against those men whom it implicates. 
We have dealt with this Ex, A-64 at some 
length in the case of this particular appellant 

as it occurs in the case of several others as 
well and we donot desire in each case to. 
Bet out again our particular reasons for 

relying upon it to the extent which we 

have indicated, 

Apart from this exhibit and the evi- 
dence of Obuttan Lal himself, there are 
only two witnesses who give evidence 
implicating -this respondent; one a boy 
of twelve years old who gave his state. 
ment to the Police on November 20, and 
the other a Chamar named Nanda who 
only made his statement to the investigate 
ing Officer on December 1. The latter 
himself has said that between the date of 
the incident and the making of his state» 
ment to the Police he told no one that-bhe was 
a witness of tne incidents that occurred in- 
the bazar, We are not prepared to disagree 
With the learned Judge in declining to rely ` 
upon these two men. Weare left, there=j 
fore, with the evidence of Chuttan Lal 
only and its corroboration by Ex. A-64, -In 
all the circumstances we are disposed, on 
this evidence standing alone, to disturb the 
finding of the learned Judge in respect 
of this man and to hold that he has been 
satisfactorily proved to have taken part in 
the ricting in the bazar. l 

*(2) Ajyiab Ahmad alias Ahmad Noor 
Khan.—This man is not- named in éither 
the Hx. Ast4 which we have already 
discussed or’ in tue Ex. a-1, which was 
the first information report tiled by the- 
chowkidar, Munir. His case, therefore, 
Tests entrely on the evidence of eye 
| “These respondents are numbered according to 


the numbers in the record of the proceedings on 
appeal, 
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witnesses. He too, is alleged to have been 
engaged in the temple incident but has 
been acquitted in respect of those charges. 
There . are only three witnesses against him 
a boy, Om Parkash, aged 9 or 10, who 
is a. nephew of the complainant Ohukkan 
Lal and who appeared to the learned 
Judge to be “tutored;" another boy, named 
Din Dayel:who is only twelve years old, 
whose cross-examination was not altogether 
reassuring, and another witness, Debi Das, 
who admits to having very poor vision. 
We think that, in the absence of any 
form of corroborative evidence, the learned 
Judge cannot be criticized for his acquittal 
of this man and that the appeal in respect 
of him must also be dismissed. 

(3) Dhoomi son of Munna.—This man 
also has been altogether acquitted by 
the learned Judge. We think that on 
the evidence he ought to have been cone 
victed. Heis one of those who are named 
in the Ex. A-t4, the corroborative value 
of which we have already discussed, and 
in addition there ere ten eye witnesses 
against him. It is true that the value of 
the evidence of the eye witnesses varies. 
We have kad to examine the evidence of 
each eye witness in relation to each res- 
pondent individually, 

At this point we meet a peculiar 
phenomenon which runs through a good 
deal of the evidence given in connection 
with the case, that is to say the identificas 
tions given by various sets of witnesses. 
This is not altogether an easy matter, For 
while any two or more men way wall have 
been in a position to recognise a particular 
group of rioters and those only, we cannot 
dismiss from our minds that where witnesses 
who have no obvious connection with one 
another furnished lists and in particular 
long lists of identical people whom they say 
they have recognized among the looters, 
there is a possibility that this identification 
is the result of collaboration between them 
rather than of actual observation. We 
shall indicate these witnesses as we reach 
them. At this stage wo think that the 
true principle to adopt is, while not necese 
sarily discarding their evidence altogether, 
to regard it, nevertheless with a great deal 
of suspicion unle s it is confirmed from 
other reliable sources. -This principle we 
have adopted thoroughout the case. (The 
judgment then discussed the case of Dhoomi, 
considered the cases of respondents Nos. 4, 
9,5, 6 and 7, individually and proceeded to 
consider that of respondent No, 8.) There 
are no less than 12 eye-witnesses against 
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him, The first is} Murari Lal, who was 
examined on November 18, Hehas given 
identical evidence with noone else and 
seems to us to be reliable, The learned 
Judge has disbelieved him primarily bee 
cause he was acomplainant, We are ata 
loss to understand upon what principle a 
complainant who after all is one of the per- 
sons most likely to know the facts should 
“ex hypothesi” be unworthy of belief. We 
can understand that his evidence ought iu 
all cases to be carefully tested; but why it 
is to be supp sed to suffer an irrebuttable 
presumption of unworthiness we are at a 
loss to comprehend. We donot propose to 
go tbrough the evidence in detail of all these 
witnesses, of whom there are 12. It suffices 
to say that we can find nothing which 
prima facie discredits the evidence of such 
of them as the man we have just mentions 
ed, of Piarey Lal, who had every opportu- 
nity to recognize the witness who broke 
into his own shop, of Ohuttan Lal who 
made the report, of Narain Das and of 
several others. 

We think that the evidence against this 
respondent is conclusive, even without the 
assistance of any evidence of what property 
was traced to him, to show that he was ona 
of those who engaged in looting in the 
bazar on this morning. He ought, we think, 
to have been convicted. (The judgment then 
resumed discussion of cases of certain ac- 
cused and then proceeded to consider that of 
respondent No, 32.) In this case the respon- 
dent is only charged with “receiving” the 
proceeds of the dacoity, He has been ace 
quitted by the learned Judge, and, as we 
think, rightly. We do not think we need 
discuss the case at length. The respondent 
in his own statement has said that he left 
Amarpur several days before November 18, 
and went hawking in the outstations. There 
ig nO evidence that this is not true and no 
attempt has been made to show that hs was 
ever in bis house between the lth (when 
the goods were stolen) and the 21st (when 
they were discovered). We think that no 
man can be convicted under s. 412, I. P.O., 
for “receiving or “retaining” stolen goods 
unless heis shown atthe material time to 
have been in possession or control of the 
place where they were discovered or, at 
least to hava had some knowledge of their 
deposit there. We have not overlooked 
s. 114, Evi. Act. Moreover, we are not 
satisfied as to why this man’s house was 
searched twice on consecutive days, nor 
that access to the interior could not have 
been had through the “slats” which appa» 
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rently formed the wall: We think that the 
appeal must fall to be dismissed in this 
case. (The judgment then dealt with the 
cases of the rest of the accused and cone 
cluded as follows.) First we dismiss the 
Appeals Ncs. 300 and 312 so far as they 
relate to the acquittal of such of the res- 
pondents as were affected by them upon 
charges under ss, 120-B, 295, 296, 325 and 
| 435, I. P,O. Secondly, we dismiss the Ap- 
peal No. 360 against the acquittal of the 
respondent Bhatia, son of Ghisua, upon the 
charge against him unders. 412, I, P.O. 
Thirdly, we allow -the Appeal No. 300 
against the acquittal of the respandent, Mst. 
Alladi, wife of Chote, upon the charge 
against her of receiving, except that we 
alter the conviction to one under s. 41], 
I, P.O, Fourthly, we dismiss the Appeals 
No. 300 and 312 so for as they relate to 
the acquittal of such of the respondents as 
are affected thereby on the charges under 
ss. 385, 397 and 323 read with s. 34, I. P. 
O., except in the cases of the following res- 
pondents : (3) Dhoomi, son of Munna ; (4) 
Khuda Noor Khan, sonof Abdul Razzak 
Khan ; 19) Rasbid Khan, alias Abdul Ra- 
sheed Khan; (5) Mahtab, son of Dbooni; (6) 
Mohammad Amin Khan, son of Abdul Ghani 
Khan; (7) Niaz Mohammad Khan, son of 
Faiz Mohammad Khan; (8) Noor Moham- 
mad Khan, alias Mohammad. Noor; (16) 
Ghafoor, son of Ramzani; (19) Hamid 
Khan, alias Madda, sor of Abdul Majid 
Khan; (27) Shadi, son of Shubrati; (28; Tul- 
shi, son of Raghubansi; (29 and 30) Moham- 
mad Sadiq Khan and Mohammad Zafar 
Khan, sons of Mohammad Rashid Khan ; 
(31) Sultan Mohammad Khan, son of Mo 
hammed Hanif Khan; (34) Amir Mohammad 
Khan, son of Haqdad Khan ; (35) Habibur 
Rahman, son of Abdul Ghafoor; (36) Abdul 
Majid, son of Ali Bux; (37) Alla Mehar, son 
of Bhura; (46) Gulsher, son of Ali Bux; (49) 
Hanif Khan, son of Ibrahim Khan; (06) 
Nasir Ahmad Khan, son of Yamin Khan, 
Sardar Mohammad Khan, alias Sardar, son 
of Mohammad Rashid Khan, Kale, alias 
Mohammad Sayeed Khan, Abdul, alias 
Abdulla, son of Hussain Bux, Gulsher, son 
‘of Nathua, Habibur Rahman, son of Abdul 
. Rahman, Hakimullah, son of Mustagim. 

‘Fifthly, in respect of the above mention- 
ed 27 repondents, we think that they must 
ali be convicted upon charges against them 
under ss. 323 and 395 both read with 

B. 34, I. P.O, ia that they and each of 
them, In pursuance of the common intense 
-tion. of all of them, committed dacoity in 
the bazar of Amarpur on November 18, 
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1936 and therein caused hurt, For the rea- 
sons in respect of each of them which we 
have discussed at such length we have no 
doubt that they all individually took an 
active part in the loting that went on. 
Moreover, their actions and the evidence 
which we have accepted of the cries of 
the leaders of the Muhammadan crowds’ 
to the effect that the Hindu Banias were 
to be “beaten” and ‘ looted” to our minds, 
point clearly to an intention common to 
all the participants in the disturbance 
that the Hindu shops were to be looted 
and, when occasion offered Hindus injured. 
We do not think that we can reasonably 
come to any other conclusion. For this 
yeascn, we are disposed to make use of 
s. 34, I. P. C, in convicting all of them 
under ss. 395 and 323 rather than to seek 
out individual acts of looting and assault. 
We do not include a conviction under 
s. 225, I. P. O., because (with the exception 
of the injury to Sri Ram atthe temple in 
respect of which the respondents Sardar 
Mohammad Khan, Kale and Nisar Ahmad 
have already been convicted by the Sessions 
Judge) no other grievous injury is proved 
to have been inflicted throughout the course 
of the whole affair.. The convictions of these 
three men under s. 325 will of course stand, 
in addition to the conviction of the first 
two under ss, 395 and 323, read with s. 34, 
which we now add. Nor do we think fit 
to make use of s. 397, i. P. C.,as we do 
not think that the use of “deadly weapons” 
has necessarily been established- against 
any individuals. 

Seventhly we observe that in the cases 
of the four men, Abdul, alias Abdulla, 
Gulsher, Habibur Rahman and Hakim- 
ullah who are respondents Nos. 4, 5, 6 
and 7 to the Govt. Appeal No. 312 they 
have already been convicted by the learned 
Sessions Judge in respect of offences 
under s 3t0, I. P. O. For the sake of 
uniformity, and because their offence is 
now merged ip the larger offence of dacoity, 
of which we have convicted them, we think it 
right to set aside these convictions and 
the sentences passed in respect of them and 
we do so accordingly. It remains for us 
to consider the question of the sentences 
and in that connection we shall take into 
our consideration the remaining application 
(Revision No. 296 of 1938) on the part 
of the Govt. for a review of the sentences 
passed by the learned Sessions Judge. 
In the ensuing sentences which we think 
fit to pass, whether by way of revision 
of the sentences already passed by the 
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learned Judge or upon the convictions 
which we ourselves have made, we have 
in all cases taken into account that they 
have already passed some time in jail or 
in custody. Three of the covicted respon- 
dents, namely Dhcomi (No. 3), Mahtab 
(No. 5) and Tulshi (No. 28) are cnarged 
also under s. 75, I, P. O., and their pre- 
vious convictions have been either proved 
or admitted. We shall therefore in their 
cases inflict somewhat more severe gene 
tences. 

l. As to Sardar Mohammad Khan, 
Nisar Ahmad, alias Nisar and Kale, alias 
Mohammad: Sayeed (respondents Nos. 1, 2 
and 3 to Appeal No. 312) these men now 
stand convicted under ss 296, 323 and 325, 
I. P. C. They have been sentenced by 
the learned Sessions Judge to undergo 
rigorous imprisonment for one month under 
5. 296, one week under s, 323 and three 
months under s. 325. We consider that these 
sentences were wholly inadequate having 
regard to what they did. We sentence each 
of these men, namely Sardar Mohammad 


Khan, Nisar Ahmad and Kale: (a) 
Under s. 296, I, P. ©., to six months’ 
rigorous imprisonment: (b) under s. 323 


(read with s. 34), I. P. O., to six months’ 
rigorous imprisonment: (c) under s. 325 
(read with s. 34), I. P. C., to two years’ 
rigorous imprisonment. 

2, As to all the twentyseven men in 
whose cases we are allowing this appeal 
in respect of the looting in the bazar 
and whose names we have set out above, 
they each stand now convicted also under 
s. 395, read with s. 34, I. P. O, We 
have carefully considered whether there is 
any ground (other that in relation to s. 75) 
upon which we can, and ought, to differ- 
entiate between them. We recognize that 
they differ in age, some being under 
twenty and others old men. We have 
--moreover observed that a leading part was 
taken in the affair by Khuda Noor Khan 
and Rashid Khan. But, on the whole, we 
have come to the conclusin that there is 
no sufficient reason for us to differentiate 
betweem them. The sentence which we 
- -think it proper to pass upon all of them, 
except Dhoomi, Mahtab and Tulshi, in respect 
of the offence under s. 395, read with s. 34, 


I. P, O.,is that they each undergo three - 


years rigorous imprisonment, In the cases 
of Dhoomi, Mahtab, and Tulshi we sen- 
tence them to five years’ rigorous imprison- 
ment. 

3. As regards the respondent, Met 
Aladi, who now stands convicted under 
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s. 411: I. P. C., we shall sentence her to 
undergo rigorois imprisonment for a period 
of three months, 

4. All sentences will run concurrently. 
Those respondents who have been con: 
victed by us and those whose sentences 
have been enhanced must surrender to 
their bail. The bail bonds of the othera 
are cancelled. 

D. Order accordingly. 


CALCUTTA HIGH COURT 
Oivil Rule No. 1282 of 1939 
January 31, 1940 
Eoveey, J. 
Haji BAKUB SHAIKH AND ANOTHRR— 
J UDGMENT-DEBTORS—PRTITIONERS 
veTsus 
SAMJAN BIBI AND OTHERS— DRORFEH-HOLDEHRS 
— Opposite Party 

Civil Procedure Code (Act V of 1908), a. 148— 
Scope and applicability—If applies to order granting 
extension of time in respect of act prescribed by 
3.174 (3) (b, Bengal Tenancy Aet (VIII of 
1885). 

Having regard to the terms of s. 148, Civil P. O,, 
it could not have been the intention of the Legis- 
lature that this section should have any application in 
the case of a decree or order of a final character 
made by a Court. The section refers to the doing of 
acts prescribed or allowed by the Oivil P.O, The 
acts contemplated must relate to the acts authorized 
or prescribed by the Oode preliminary to or during 
the course of the trialof the case before the final 
order has actually been made. A Oourt has no juris- 
diction to modify aworder of a final nature which hag 
been passed by such Oourt unless proper proceedings 
are taken for the review of such an order. Section 148, 
cannot apply tò an order in which an extension of 
time was granted in respect of an act prescribed by 
s. 174 (3) (b), Ben, Ten. Act, as s. 148, Oivil P. O. only 
authorizes an enlargement of time in respeat of acts 

rescribed or‘allowed by that Code. 147 Ind. Oas. 1025 
3), 159 Ind. Oas. 801 (4), 184 Ind. Oas. 848 8) and 
182 Ind. Oas. 760(6), relied on, 34 Ind. Oas. 88 (1), 
522 (2), distinguish. 
ed. 

C Rule issued from the order of the Dis- 
trict Judge, Murshidabad. (Berhampur), 
dated May 19, 1939. ae 

Sçed Farhat Ali, for the Petitioners. | 

Messrs. Gopendra Nath Das and “Maning 
dra Nath Ghose, for the Opposite Party. 

Order.—This rule’ arises with reference 
to an application filed by the judgment- 
debtors, who are the petitioners before this 
Court, for the purpose of setting asitle a 
certain rent sale which had been keld on 
July 11, 193°. The learned Munsif allowed 
the petitioners’ application by. his order 
dated November 30, 1938, his orde being to 
the following effect: a 

“Ordered therefore that the applicstioh will be 
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allowed and the sale set aside on deposit of the 
decretal amount and legal compensation to which 
the auction-purchaser is entitled within ten days, 
failing which the present application will stand 


- rejected.” 


~ :'The main point urged by 


4 


~ 


. the deposit had to be made. 
.. Advocste argues that in 
‘stances the trial Court was still in seisin of 


On December 10, 1938 the petiticners 
filed an application in which tbey asked 
for an extension of the time allowed under 
the order of November 30,193 for the 
purpose of depositing the dues of the 
decree-bolder, The learned Munsif there- 
upen granted an extension of time until 
December 20, 1938, on which date the 
deposit was made and the rent sale was set 
aside. An appeal was then taken by the 
decree-holder to the Court of the learned 
District Judge who held that the trial Court 
acted without jurisdiction in granting an 
extension of time on December 10, 1938. 
The. learned Judge therefore allowed the 
appeal and set aside the order of the trial 
Court and directed that the application 
under s. 174, Ben. Ten. Act, should stand 
rejected: ` ` 6 ú 
the learned 
Advocate for the petitioners in support of 
this rule is that the trial Court had juris- 


diction to allow the petitioners an extension 


of time’ having regard to the provisions of 
s, 148, Civil P. O., especially in view of the 
fact that the application fortime was made 


- before the expiry of the period mentioned in 


the order of November 30, 193° within which 
The learned 
these circum- 


the case on December 10, 1938 and that 
the order allowing an extension, which 


. was passed on that date was consequently 


- valid in law. ‘ 


. to deposit the deficit courtefee and, 


“In support of his contention the learned 
Advocate for the petitioners places. cone 
siderable reliance upon the case in Abu 
Muhammad Mian v, Mukut Pertap Narain 
(1), and the case in Ramesh Chansra 
v. Pramatha Nath (2). The latter case 
is not particularly belpful in connexion 
with the matter now under discussion 
inasmuch as it relates directly to s. 149, 
Civil- P. C. That section allows a Court 
in its discretion at any stage to allow 
the person. by whom court-fees are payable 
this 
being the case, the Court had jurisdiction 
toemake the order which was under discus- 
sion in that particular case as it was made 
before the final disposal of an appeal. As 


- (1 20 O W N 860; 34 Ind. Oas. 88; A IR 1916 Pat. 
268; I P L J 92, 
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regards Abu Muhammad Mian v. Mukut 
Pertap Narain (|) it appears that the 
appeal related to a decree for pre-emption. 
A date had been fixed for depositing the 
pre-emption money apparently with a direc» 
tion to the effect that the suit should stand 
dismissed on failure to make the necessary 
deposit. On the last date fixed for the - 
deposit of the money an application was 
made to the Court for extension of the time 
to make the deposit. This application was 
granted. It was contended that this order 
was made without jurisdiction. The learned 
Judges held thats. 148 applied to a case 
of this sort and they observed that: — 

“Unders. 148 discretion is vested in the Subordinate 
Judge to extend the time within which the act pre- 
scribed by his decree should be done.” , À 

A different view was however adopted 
with reference to matters of this kind by 
Mitter, J. and M, O. Ghosh, J., in Kshetra 
Mohon Ghose v, Gour Mohon (3). In that 
case the learned Judges held that where 
a certain time is fixed by a decree of the 
Oourt for taking some steps and it directs 
that on failure to do so within the. time 
limited the case should stand dismissed, 
the Court has no jurisdiction to extend 
the time limited by the decree. With 
the view expressed in Kshetra Mohon Ghose 
v: Gour Mohon (3). Iam in entire agree- 
ment. Having regard to the terms of s. 148, 
Oivil P. C., I do not think it could have 
been the intention of the Legislature that 
this section should have any application 
in the case of a decree or order of a final 
character made by a Court. The section 
refers to the doing of acts prescribed or 
allowed by the Civil P. O. The acts con- 
templated must, in my opinion, relaté to 
the acts authorized or prescribed by the 
Code preliminary to or during the course 
of the trial of the-case before the final order 
has actually been made. In this connexion 
I am in agreement with the view express- 
ed by Mackney, J., in Ko Kyan Swe v. U 
Ba (t). In that case thé learned Judge 
observed that: 

“It has been argued that s. 148, Oivil P. C., could 
be applied in the present case. That section relates 
to matters arising in the course of proceedings 
under the Code; it can have no reference to orders 


of the Court embodied in a decree at the termina- 
tion of such procecdings.”’ f 


The cases to which reference has already 
been made were, of course, decided under 
the provisions of the Civil P, O. but even 
in such cases the correct view of the law, 


8 37 AM 878; 147 Ind. Cas, 1025; A I R 1934 Gal. 


(4) AI R 1935 Rang. 341; 159 Ind. Cas. 801; 8 R 
Rang. 286, 
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which appears to have been expressed in 
Kshetra Mohon Ghose v. Gour Mohon (3), 
seems to be to the effect that a Court 
has no jurisdiction to modify an order of a 
final nature which has been passed by 
such Court unless proper proceedings are 
taken for the review of such an order. In 
any view of the matter, I do not think that 
s. 148, Civil P. C., could apply to an order 
such as that which we are now discussing, 
in which an extension of time was 
granted in respect ofan act prescribed 
by s. 174 (3) (b), Ben. Ten. Act ass. 148, 
Civil P. C., only authorizes an enlargement 
of time in respect of acts prescribed or 
allowed by that Code. 

As regards the order of the trial Court 
dated November 30, 1938, it was obviously 
the intention of the learned Munsif that it 
should be an order of a final character 
under s. 174 (3) (b), Ben. Ten. Act, and 
there was no necessity for any further re- 
ference to the Code for the purpose of 
implementing it, This being the case, I 
adhere tothe views which [| expressed in 
connexion with certain similar cases in 
Mahammad Asraf Ali v. Nabijan Bibi (5), 
and in Girish Chandra Dasv. Sm. Annada- 
moni, Dasi (6). Even although tke applicas 
tion for extending the time for making the 
deposit was made within the period men- 
tioned in the order of the learned Munsif 
dated November30, 1938, -I consider that, 
owing the final character of that order, he 
had no jurisdiction to vary it unless proper 
steps were taken to reviewthis order under 
the provisions of O. XLVIT, r. 1, Oivil P. O. 
This rule must accordingly be discharged 
with costs. The hearing fee is assessed at 
one gold mohur, 


S. Rule discharged. 
(5430 W N 417; 184 Ind. Cas. 848; A I R 1939 
Oal. 581; I L R (1939)? Oal. 468; 12 R O 317. 
(6) 43 O W N 553; 182 Ind. Oas. 760; A I R 1939 Cal. 
309; 12 RO 104 (1). 
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SHANKAR NIM BAJ SHINTRE AND OTHERS 
«o | —DEPENDANTS—ÅPPBELLANTS 
E NA - -+ VETSuUsS 
LAXMAN SUPDU SHELKE AND 0OTHERS— 
5 —P LAINTIFF8S— RESPONDENTS 
Contract Act (IX of 1872), a. 124 — Contract of 
indemnity— Cause of action for claim against promisor, 
when accrues to promisee. .— .. ne 
In a contract of indemnity the promisor engages 


to gave the promisee from loss caused by the conduct 
of the promisor himsrlf or by the conduct of any other 
person. The cause of action fora claim against the 
promisor accrues to the promisee when the latteris 
actually damnified, and his suit is governed by 
Art 83, Lim. Act. Under a contract of indemnity the 
promisee can claim only damages as distinguished 
from the debt for the non-payment of which the 
promisor has agreed toindemnify him. Consequently 
g suit instituted before the actual loss had accrued 
must be thrown out as premature. i 


F. A. from the decision of the First Olass 
Sub-Judge at Dhulia, in Special Regular 
C. S. No. 649 of 1935, 

-Mr. Ramnath Shivlal. for the Appsal) ants. 

Messrs. N. P. Nabar and A. A. Adarkar, 
‘for Respondents Nos. 1 and 3 and 2, rese 
pectively. 


Lokur, J.—The facts out of which this 
appeal arises are mostly undisputed. The 
plaintiffs father Supdu was a Police Subse 
Inspector. Defendant No 2, who died dur- 
ing the pendency of the suit, was his 
maternal uncle’s soa and was serving 8s a 
munim in the shop of Jamnadas Mayaram 
at Ranala. Supdu used to send moneys 
to the deceased, defendant No. 2, for being 
credited in tbe shop of Jamnadas Maysram. 
He died in 1919 and thereafter defendant 
No, withdrew Rs. 5,000 from Supdu's khata 
in Jamnadas’s shop and lent it to defene 
dant No.1 ona mortgage bond in his own 
favour, dated July 31, 1925. The plaintiffs 
protested against this and after some cor- 
respondence between defendant No. 2 and 
plaintiff 2, defendant No, 2 passed a pro- 
missory note for Rs. 5,000 and future inter- 


“est at 2 percent. per annum in favour of 


plaintiff No. 2 on April 28, 1928 (Ex. 92). 
The promissory note was renewed in 1931 
and again in 1934 (Exs. 99 and 100), The 
plaintifs filed this suit to recover Rs. 8,000 
from defendant No. 1 by the sale of the 
mortgaged property and ifthere remained 
any deficit they asked for liberty to proceed 
against defendant No. 25 estate in the 
hands of his sons who appear as his legal 
representatives after his death during the 
pendency of the suit. It was contended on 
behalf of the sons of defendant No. 2 that 
defendant No. 2, Nimbaji, was not in any 
way liable to satisfy the mortgage and that 
the -promissory note passed by him was 
intended to be merely an acknowledgment 
that the mortgage deed taken by him from 
defendant No, 1 belonged to plaintiffs. The 
trial Court disallowed that contention and 
passed the usual mortgage decree for 
Rs. 8,000 and future interest at 6 per 
cent. per annum against defendant No. 1 
to be recovered by the sale of the mortgaged 
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property and it ordered that for deficit the 
estate of defendant No. 2 in the hands of 
his legal representatives should be proceed- 
ed against by the plaintiffs, The legal 
representatives of defendant No. 2 have 
presented this appeal. 

~- The trial Court has interpreted the pro. 
missory notes passed by defendant No. 2? as 
a collateral security, the consideration for 
such security being the acceptance of the 
mortgage deed taken by defendant No. 2 in 
hie own name and it held . that as the pro- 
missory notes expressly recited a promise 
to pay, defendant No, 2 must be deemed to 
have undertaken the. liability under the 
mortgage deed. It is not clear from the 
judgment whether the undertaking was 
regarded as a guarantee ora contract of in- 
demnity, but the decretal order shows that 
it was treated as an agreement to make 
good any loss that might be caused to the 
plaintiffs if the sale proceeds of the mortgag- 
ed property be found to be insufficient to 
‘satisfy the mortgage debt. Yet, in para. 26 
of the judgment, there are certain observa- 
tions which go toindicate that under the 
promissory notes defendant No. 2 was res 
garded as having undertaken to pay the 
mortgage debt itself. . Mr. Ramnath on bee 
half of the appellants: contends that in fact 
defendant No, 2 did not guarantee the pay- 
ment of the debt of defendant No.1 and 
that as defendant No. 1 was nota party to 
the promissory note or to any promise which 
defendant No. 2 may have given to the 


plaintifs there was no contract of guarantes. 


as defined in s. 126, Oontract Act. He relied 
upon theruling in Periamanna Marakkayar 
v. Banians & Co. (1) in support of his con- 
tention that a contract of guarantee ree 
quires three parties, the creditor, the princi- 
pal debtor and the snrety, and that there 
canssbe no contract of guarantee if the 
principal debtor is not a party to it. On 
the other hand, Mr. Adarkar for the plain- 
tifs relies upon the ruling in Muthu 
Raman v. Chinna Vellayan (2) and on 
illus. (b) tos. 127, Contract Act, and cone 
tends that a contract of guarantee may be 
bilateral though in tkat case the surety 
may not be entitled to the benefit of s. 145, 
Oontract Act, as against the principal 
debtor if the latter is nota party to that 
contract. I do not think it necessary to 
gointo this question in this case since on 
tho constriction of the Promissory notes 
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sued upon I hold the contract to be one cf 
indemnity and not guarantee or suretyship. 

In a contract of guarantee thereis an 
expectation that a third person, the princie 
pal debtor, will perform the promise or 
discharge his liability tothe creditor and 
the promise of the guarantor or surety is 
conditional on the default of that third 
party. Under s. 123, Oontract Act, his 
liability is coextensive with that of the 
principal debtor, and the cause of action 
accrues as soon as the latter- commits a dee 
fault, so that under the Explanation to.O. IL, 
r. 2, Civil P. O., the obligation of the prin» 
cipal debtor and the collateral security 
offered by the surety for its performance are 
to be deemed to constitute but one cause of 
action ; whereas in a contract of indemnity 
the promisor engages to save the promisese 
from loss caused by the conduct of the 
promisor himself or by the conduct of any 
other person (s 124, Contract Act). The 
cause of action for a claim agaitst the 
promisor accrues to the promisee when the 
latter is actually damnified, and his suit is 
governed by Art. 83, Lim. Act. Under a 
contract of indemnity the promisee can 
claim only damages as distinguished from 
the debt for the non-payment of which the 
Promisor has agreed to indemnify him. 
Bearing this distinction in mind, we have to 
determine the nature of the liability arising 
under the promissory notes passed by the 
defendant No. 2 in favour of plaintiff No. 2. 
All the three promissory notes (Exs, 98, 99 
and 100) are similarly worded and if they 
are taken literally they do not purport to 
create a contract either of indemniiy or of 
guarantee, but contain an unqualified pro- 
mise by defendant No. 2 to pay on demand 
Ks. 9,000 with future interest at nine per 
cent. per annum, The plaintiffs might have 
sued on the last cf those promissory notes 
to recover Rs. 5,000 and interést from de- 
fendant No. 2 without any reference to des 
fendant No, i or the mortgage deed passed 
by him, but they do not want to treat it ag 
@ promissory note pure and simple, The 
consideration of the promissory notes is thus 
described in them: 

“I give you this promise that I owe you Rs. 5,000; 
that is in this way. This amount is given to Ana 
Narayan (defendant No. 1) on July 31,1925, and a 
mortgage-deed is taken for that amount from him 
in my name regarding his houses, lands eto. That 
debt is due to you. and it is not mine. This pro- 
note is given toyoufor that debt. The interest is at 
twelve annas percent per month. This amount includ- 
ing interest willbe paid toyou orto your order when 
you demand it at any place without {any excuse. I 
have received the consideration.” ' 


The fist of thesé three promissory notes 
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was passed by defendant No. 2 after a good 
deal of correspondence between him and 
plaintiff No. 2. Defendant No. 2 had ap- 
parently not taken ihe ccnsent of any of the 
plaintiffs to withdraw the amount from the 
shop of Jamnadas Mayaram and advance it 
to defendant No, 1 on a mortgage bond in 
his own name. Plaintiff No. 2 appears to 
have cent a strong protestin a language 
which was apparently not liked by defen- 
dant No. 2. The letters written by plaintiff 
No, 2 to defendant No. 2 have not been pro» 
duced, but the replies sent by defendant 
No. 2 are produced as Exs. €9 to 92, 94 
and 96. In Ex. 89, dated April 6, 1926, de- 
fendant No. 2 wrote: 


š # 

“T cannot reply to your letters, but I shall personal- 
ly tell you. I cannot use the same language which 
you have used owing to my age. You are after all 
young. I cannot compete with you. ..... sssecsens 
have been demanding moneys from Ana Patil (defen- 
dant No.1.) Ishall tell you know what he says. I 
have done a thing without taking your permission. 
It is my mistake. Henceforth I will take care. I 
cannot blame you. Because there may be profit or 
there may be loss. If there is profit you want tograb 
it, if there is a loss you want to hold me responsible 
for it. Ihave never made any such transaction before. 
You have reproached me for doing it, I have now 
learnt a lesson from a Guru. In case you donot 
get cash from Ana Patil, are you readyto take lands 
from him ?" 


After this letter there were some negotia- 
tions regarding the purchase of the lands cf 
defendant No. 1 and when the negotiations 
fell through, defendant No. 2 wrote Ex, 91 
to plaintiff No. 2 on October 9, 1926, in which 
he stated that ke was sending him a pro- 
missory note of Rs, 5,000 bearing the date 
of the mortgage bond. It appears from the 
statement of plaintiff No. 2 (Hx. 101) that 
as the promissory note was insufiiciently 
stamped it was sent back and subsequently 
another prcmitsory note for Rs. 5,000 dated 
April 23, 1928 was sent, When it was 
about to be time-barred the promissory note 
(Ex. 99) was passed in 193land again a 
third promissory note (Ex. 100) was passed 
in 1934, It is alleged in tke plaint trat the 
plaintifs’ claim against defendant No.2 is 
kept alive by this third promissory note of 

1934. The obligation undertaker by defen» 
` -dant No. 2 under these promissory notes is 
thus described by the plaintiffs themselves 
-in para. 7 of the plaint: 

“The plaintifis informed defendant No. 2 that the 
Baid transaction was done by him unathorizedly and 
that the plaintiffs were being put to a loss thereby. 
Defendant No. 2 therefore admitted thatthe liability 
for the amount in the said transaction was upon him 
and in respect of that he has given from time to time 
in writing promissory notes of Rs. 5,000 inthe name 
of plaintiff No. 2. In this way as defendant No, 2 has 
‘accepted the liability i{cr-the mount ofthe said 
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mortgage deed defendant No. 2 is liable to pay the 
amount payable under the said mortgage deed. 
Hence he is made a defendant.” 


It is not correct to say that defendant 
No, 2 accepted the liability for the amount 
due under defendaut No, 1's mortgage 
deed. In tbat case he would have passed a 
promissory note for the full amount due 
under that deed on the respective dates on 
which the promissory notes were passed. But 
each promissory note was for Rs. 5,000 and 
fature interest only. This indicates that 
defendant No. 2 undertook to make good 
the loss, if any, resulting from the transace 
tion up to Rs. 5,000 If the agreement was 
intended to be a contract of guarantee as 
defined in s. 126, Contract Act, defendant 
No. 2 should have undertaken to discharge 
defendant No 1’s liability in case of default. 
But the default had already taken place 
when the first promissory note was passed, 
since the period of one year fixed for the 
repayment of the mortgage debt had al- 
ready expired, Itis therefore evident that 
defendant No. 2 did not intend to stand 
surety for defendant No. |, but promised 
to indemnify the plaintiffs in case any loss 
was caused to them by his unauthorized 
meddling with their money. That even 
the plaintiffs themselves took the same view 
is clear from the relief claimed by them 
againet defendant No. 2 in this suit. Their 
prayer in para. 9, cl. (c). in the plaint runs 
a8 follows : 

“Tf the amount is not fully paid (satisfied) from 
the proceeds of saleof the mortgaged properties, 
liberty to claim the proper relief to recover the deficit 


amount from defendant No, 2 personally should be 
reserved to the plaintiffs.” 


This shows that they want to recover only 
the deficit from the appellants and the 
lower Court also has passed a decree against 
them to the same effect. Had defendant 
No. 2 been a surety for defendant No, l’s 
debt, a j int decree for the entire amount 
would have been passed egainst the appel- 
lants. Hence the most favourable construc- 
tion in favour of the plaintiffs which can be 
placed on the promissory notes is that they 
created a contract of indemnity whereby 
defendant No. 2 undertook to make good 
any loss that they might sustain. It was 
open to the plaintiffs to repudiate the morie 
gage transaction altogether and claim the 
whole of the amount from defendant No 2, 
leaving baving him to file a suit against 
defendant No. 1 to recover the mortgage 
amount. But the plaintiffs chose to accept 
that mortgage transaction und to treat de- 
fendant No. 2 as their benamidar. It fol- 
lows from this that they can hold the ap- 
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pellants responsible only for the loss suffered 
by them in consequence of that transac- 
tion, and in fact they have not claimed any- 
thing more from them in this suit. 

Thus, the contract being cne of indem: 
nity the plaintiffs’ claim against defendant 
No. 2 must be held to be premature. It is 
clear from s». 124 and 195, Oontract Act, 
and Art. 83, Lim. Act, that under a con: 
tract of indemnity the cause of action arises 
when the damage which tbe indemnity is 
intended to cover is suffered, and a suit 
brought before the actual loss had accrued 
must be thrown out as premature, The 
plaintiffs cannot sue the appellants in anti- 
cipation that the proceeds realized by the 
sale of the mortgaged property would be 
ineufficient and there would be some deficit 
left. The right to sue accrues only when 
such deficit occurs in fact and not till then, 
and the plaintifis will have three years there- 
after within which they can sue the appel- 
lants to recover that deficit. But the claim 
made by the plaintiffs against defendant 
No. 2 in this suit must be rejected as 

remature, 
Mr, Ramnath further argued on behalf of 
the appellants that the agreement contain- 
ed inthe promissory notes, whatever be its 
nature, was-void for want of consideration. 
Mr. Adarkar pointed out that the consi- 
deration was the plaintiffs’ acceptance of 
the mortgage transaction entered into by 
defendant No. 2 with their money without 
their consent, They would have repudiated 
it bad not defendant No, 2 agreed to in- 
demnify them and given them the promis- 
sory notes. Whether this is a good con- 
sideration for the agreement or not will have 
to be decided if and when a proper suit is 
filed by the plaintiffs to enforce it and it is 
not necessary to express any opinion on that 
oint in this case. 

s The appeal is therefore allowed and the 
order passed by the trial Oourt against 
defendant No. 2 is deleted from the decree, 
The suit stands dismissed as against defen- 
dant No, 2 and bis legal representatives. The 
appellants shall recover theif costs from the 
plaintiffs ia both the Courts. 


N. J. Wadia, J.—I agree. 
D. Appeal allowed. 
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OUDH CHIEF COURT. 
Second Civil Appeal No, 178 of 1936 
April 22, 1940 N l 
THomas, O. J. AND HAMILTON, J, 
LAKHPAT LAL AND oTHERS—DEFENDANTS - 
— APPELLANTS oa 
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Mst. SOK HRAJI—PLaintize— 
RESPONDENT 

Registration Act (XVI of 1908), ss. 72, 87, 34— 
Power of Registrar under s.72+Order of Sub-Regis- 
trar, if can be reversed or altered without directing 
him to register document—M making gift in favour 
of Sand presenting deed for registration but with- 
drawing it—On his death within seven days, S present- 
ing deed for registration — Sub-Registrar refusing 
registration—Registrar on appeal remanding case— 
Notices sent to heirs oj M who appearing and objecting 
On ground that they were not: impleaded within four 
months of execution of deed—S, &7 held applied and 
subsequent registration valid—Failure to raise point of 
non-execution held amounted to recognition of execu- 
tion —Second appeal— Point that there was.no accept- 
ance of gift by donee in lifetime of donor is not 
purely question of law but would require evidence —It 
cannot be raised in second appeal when not raised in 
lower Oourta. 

All that the Registrar need do under a. 72, Regis. 
Act is to reverse or alter the order of the 
Sub-Registrar refusing to register a document with- 
out necessarily directing the document to be regis- 
tered, that ie to say it isin the powerof the Regis- 
trar, if thé Sub-Registrar has refused registration on 
some ground which did not entitle him ‘to do so to 
remand the casetohim witha direction to continue 
in accordance with the Regis, Act from the stage 
immediately before that where the Sub-Registrar 
had acted contrary to the Regis, Act. [p. 867, col, 2.] 

One M, on September 17, 1934, gifted certain pro- 
perty to one § and on the same date he presented the 
deed of gift to the Sub-Registrar for registration, but 
while the proceedings were going on, still on the same 
date, he applied for return of the deed onthe ground 
that he had not got sufficient money to pay the regis- 
tration fee. The Sub-Registrar accordingly returned 
the deed to him after however first recording the fact 
that M admitted registration. On September 24, 1934, 
MdiedandS presented the gift deed anew for 
registration on September 24, 1934. The Sub-Regis- 
trar refused registration on October 6, 1934, on the 
ground of the death of the executant. On February 
25, 1935, the Registrar set aside the order of the 
Sub-Registrar and remanded the case to him to be 
decided according to law. The Sub-Registrar then 
sent notices to the heirs of M who appeared and 
objected to registration onthe ground that they had 
not been impleaded within four months from the date 
of the execution of deed of gift. They did not how- 
ever deny execution of deed : 

Held, that the failure to get the representatives of . 
the deceased executant within four months from the 
date of execution was a mistake of procedure on the 
part of the Sub-Registrar and no responsibility lay on 
Sin this respect; s. 87, Regis Act therefore 
applied and the action of the Sub-Registrar in regis- 
tering the document could not be deemed invalid 
when the only objectionwas that there was a defect . 
in procedure. (p. 668, col. 1] 

Held, also that the Oourta below were justified in 
holding that failure to raise the point of non-’ 
execution amounted to a recognition on the part of the 
that they had no grounds to deny execu- 
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learned judgmentof-thè Privy Oouncil just 
mentioned. Under-the circumstances the 
mortgage in suit-has to be classed as simple 
within the meaning of s, 58o0f the T. P. 
Act. 

Then comes the more difficult question 
of applying the law of limitation to the 
present case. In British India this point 
has been set at rest by a well-known ruling of 
the Judicial Committee in Vasudeva Muda- 
liar v, Srinivasa Pillai (5), in which it was 
laid down, overruling the established prac- 
tice of Madras, Allahabad and Bombay 
High Oourts, that Art. 147, was applicable 
only to an English mortgage in which alone 
a- suit could be brought for forclosure or 
sale in the alternative. Accordingly a suit 
by a simple mortgagee for sale was gov- 
erned by Art. 132 and not by Art, 147. 
This learned exposition of law had the 
effect of shortening the period of limitation 
hitherto applied by various High Oourts 
in India to cases of simple mortgage from 
60 years to ]2 years only, In order to avoid 
hardship the Legislature while amending 
the Law of Limitation in 1908 enacted s. 31, 
to aliow two years’ period of grace to all 
plaintiffs whose suits might have become 
time-barred as a result of the above Privy 
Council decision. In that case it was held 
by their Lordships that Art. 147, was appli- 
cable only toone class known as English 
mortgage. But in 1929 the T. P. Act was 
further amended and s, 67, thereof provided 
in effect that an English mortgagee could 
no longer sue for foreclosure, and his'oniy 
remedy was to sue for sale. This amend- 
ment virtually did away with the only 
instance to which Art. 147, was held appli- 
cable, therefore now as the law stands 
Art. 147, was not applicable to any kind 
of mortgage whatsoever. Such a state of 
law clearly calls for an intervention on the 
part of the Legislature. With profound respect 
to the highest tribunal in British India 
which decided Vasudeva's case (9), it is sub- 
mitted that the question of the applicabi- 
lity of Arts, 145 and 132, deserves {further 
consideration. In Bhopal the trend of de- 
cisions has not been generally opposed to 
the old view of Madras and Allahabad 
High Courts, yet in some cases the Courts 
have not been able to disregard the cur- 
rent of- decisions in recent times, So far 
the point has not been clearly decided 
by a High Court Bench to serve as a guide 
to the lower Oourts in following a uniform 
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practice. Therefore the applicability of 
Arts. 145 and 132, in mortgage suits has 
to be decided with particular reference to 
the provisions of the statute, 

Article 147, reads as follows :— 

“By a mortgagee for foreclosure or sale— 
—sixty years when the money secured by 
the mortgage becomes due.” 

The interpretation that Art. 147, applied 
only to such a suit as was filed by a mort- 
gagee praying for both the remedies (1, 
Foreclosure and 2. Sale) in the alternac 
tive, is not very convincing, As a Judge 
one is called upon tointerpret law to the 
best of his ability, and however inferior he 
may be in learning and position to an 
authority to whom he is not subordinate 
and from waose opinion he is reasonably 
driven to differ, it is his clear duty to de- 
cide according to his own light, Therefore 
I have ventured to differ slightly in this 
matter from the learned view expressed in 
Vasudeva’s case (5), on the grounds set forth 
in the course of this judgment. The words 
‘foreclosure or sale’ have been used in 
the same sense as other words similarly 
occuring have been used in various places 
in the Schedule to the Lim. Act. Article 90 
provides for “other suits by principal 
against agents for ‘neglect’ and ‘miscone 
duct.’ Noone is prepared to admit that 
‘neglect’ and ‘misconduct’ should both be 
pleaded in the same suit in the alternative, 
Similarly in Art. 130, it is not necessary 
to claim both the reliefs (1, resumption 
and 2 assessment) in the alternative to 
enable the plaintiff to avail of the period 
Prescribed therein. Infact even in the case 
of a mortgage, whether English or othere 
Wise, a prayerin the alternative for forecloe 
sure or sale is hardly of any practical value. 
No plaintiff would like to leave the choice 
between a decree for sale and foreclosure to 
mere chance. If his case does not entitle him 
to foreclosure at all, his mere asking that 
relief will not alter the nature of his suit, 
but if both the reliefs are legally available 
he would certainly pray only for that which 
he considers better of the two. Even in 
the case of English mortgage the plaintiff 
must choose his remedy. Alternate relief 
is sought only where the circumstances 
permit. If one relief is not available the 
Othermay be given. In mortgage suits if 
the plaintifi wanted foreclosure, there could 
be no hitch provided the remedy was ailow- 
ed inlaw, and on the other hand if a decree 
for sale was asked there could be no pos- 
sible obstacle in obtaining the same. 
Moreover in view of the interpratation of 
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5.67 as it now stands there is no class of 
mortgage known to Indian Law regarding 
which a suit could be instituted praying for 
both reliefs in the alternative, Therefore 


` Art. 147 clearly appears to be intended to 


“gover every case in which a suit is brought 
on the foot of a mortgage praying either 
for foreclosure or sale.” According to the 
scheme of the Schedule it appears that a 
shorter period: of 12 years’ limitation is 
given only for suits brought on the basis of 
a charge on immovable property. Arti- 
‘cle 132 is— eae 

“To enforce payment of money charged 


- upon immovable property—12 years—when 


money sued for becomes. due.” These 
‘provisions are no doubt wide enough to 
embrace suits on mortgages also, but when 
law has given separate meaning to the term 
mortgage 4s distinguished from a mere 
‘charge, and attached greater sanctity to 
‘such transactions, a longer period under a 
‘separate article is not out of order, and it 
ig open tothe mortgagee to freely avail of 
‘this special provision. In the event of 
subsistence of sufficient security in the 
shape of immovable property the parties 
‘are not expected to bein a burry to 
terminate their mutual obligations nor 
could there be any danger of the evidence 
of the transaction disappearing by the 
affiux of time. Consequently the Legislature 


`- 


evidently intended to give greater facility 


4 


-in point of time to a mortgagee than to 


a mere chargeeholder. In this connection 
it may be further pointed out with 
advantage that the learned argument of the 
Judicial Committee in Vasudeva’s case (5, 
based on the passing of the T. P. Act 
(IV of 1882) and” the Lim. Act stands on 
‘an entirely different footing. The present 
case is easily distinguishable in this 
respect on account of there being no such 
‘incongruity in the dates on which the 
corresponding Acts came ~ into ‘force in 


Bhopal, The Bhopal T. P. Act (il of 190z)° | 


‘was long in force before Bhopal Lim, Act 
(II of 1911) was passed: Therefore in pres- 
cribing the period ‘of limitation for suits 
based on mortgages the Legislature had 
the provisions of the T, P. Act clearly be- 
fore its eyés. Thus without deviating from 
‘the intention of the Legislature itis possible 
to hold that Art. 132 corresponding to 
“Art. 121 of Bhopai: Act is not applic- 
“able to suits for either sale or foreclosure 
‘prought.on the basis of any mortgage. 


The appropriate article for such suits 15. 


147 corresponding to Art. 139 of Bhopal 


Act prescribing a 60 years’ limitation. -In 
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the result the plaintiff's. suit is well within 
time and should be decreed. a 

As regards the objection of ‘defendant 
No. 4 on the ground of beifg a bona-fide ' 
purchaser for value itis sufficient to say 
that mortgage as distinguished from charge 
is a jus in remand holds good agaiast sub- 
sequent transferees even without notice, 
Therefore the'plaiatifi’s appea! is allowed 
and the judgment of the lower Oourt is 
set aside. A decree for the sale of mort- 
gaged property is hereby passed against 
all the contesting defendants and it is 
directed that if within six months from 
the date of this decree a sum of Rs. 600 
together with the plaintiff's costs in all 
the Courts is not paid by the defendants 
to the plaintiff, the mortgaged property 
shall be sold to satisfy the above demand 
of the plaintiff, ‘The defendants’ cross» 
appeal regarding costs ‘automatically fails 
and stands dismissed with the costs. 

Ali Ahmad Khan, J.—I concur. : 

D. Appeal allowed, 


PATNA HIGH COURT, 
. Appeal No. 29 of 1936 
December 9, 1938 
Haregigs, O. J. AND ROWLAND, J. 
DULA BIBI—Pgtitionse—APPBLLANT 
i versus . 
PARWMANANDA DAS—Oppostts PARTY 
— RESPONDENT. 

Res judicata—Constructive — Applicability to ex- 
ecution proceedings, extent of. - cue L 
- The doctrine of constructive res judicata is ap- 
plicable to execution proceedings to this extent, that 
where a judgment-debtor fails to raise all his objec 
tions to the application in execution made by the 
decree-holder which he might and ought to have 
raised and the applicationis ordered to proceed, all 
such objections will be deemed to have been im- 
pliedly decided against him and he will be precluded 
from raising the same objections in a later execution 
on thesame decree. 74 Ind. Oas. 513 (1), relied 
on, N 5 ` : 7 


. A. from the original order of the 
Sub-Judge, Cuttack, dated August 13, 1936. 


Messrs. M. S. Rao and S. P. Das Gupta, 
for the Appellant, 
Mr, P. C. Chatterji, for the Respondent. 


Rowland, J.—This is an appeal from an 
order in execution dismissing the objection 
of the appellant that the decree could not be 
executed against her property, namely Tauzis 
Nos. 3644 and 3617. The-suit has been 
‘brought by the respondent against Dula Bibi, 
the mother of the appellant, as a mortgage 
-suit. There being a question. whether. the 
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tion. 120 Ind. Cas. 645 (1), explained. 145 Ind. Cas. 
754 (2) and 45 Ind. Cae. 161 (3), distinguished. [2bid.] 

A point that there was no evidence to prove accept- 
ance of the gift by the donee in the lifetime of the 
donor isnot purely a question of law but would in- 
volve evidence as to whether there was or there was 
not acceptance and cannot be considered in second 
appeal when it was not taken in the lower 


Courts. [p. 667, col. 2.] 


S. ©. A. against the order of the Civil 
Judge of Sultanpur, dated March 27, 1936, 


Mr. Ghulam Imam, for the Appellants. 


Mr. Narain Swaroop, for the Respon- 
dent. 


Judgment.—This was a Single Judge 
second appeal but as it involved an 
important- question of law it was referred 
to a Bench of this Court. 


One Mst. Sukhraji in the year 1925 made 
a gift of the property in suit to Mabeshe- 

ar Prasad, and on September 17,1934, 

aheshwar Prasad gifted the property 

back to Met. Sukbraji and on the same 
date he presented the deed of gift to the 
Sub-Registrar for registration, but while 
the proceedings were going on, still on the 
same date, he applied for return of the 
deed on the ground that he had not got 
sufficient money to pay the registration fee, 
The Sub-Registrar accordingly returned 
the deed to him after however first record- 
ing the fact that Maheshwar Prasad ad- 
mitted registration. On September 24, 
1934 or on some date between the 17th 
and the 24th Maheshwar Prasad died and 
Sukhraji, in whose favour he had executed 
the deed of gift, presented it anew for 
registration on September 24, 1934. The 
Gnb-Registrar refused registration on 
C tober 6, 1934, onthe ground of the death 
o the executant. Mst. Sukhraji on October 
20, 1934, then filed an appeal to the 
Regisirar against the crder of the Sub- 
Registrar refusing registration and on 
February 25, 1935 the Registrar set aside 
the order of the Sub-Registrar and remand- 
ed the caseto him to be decided according 
to law. The Sub-Registrar then sent 
‘notices to the heirs of Maheshwar Prasad, 
that is to say, to the defendants-appellants 
who appeared and objected to registration 
on the ground that they bad not been im- 
pleaded within four monthe from Septem- 
ber 17, 1934 the date of the execution of 
this deed of gift. 

The learned Counse! before us argues 
that the registration is invalid and therefore 
the deed of gift in favour of Mst. Sukhraji 
made by Maheshwar Prasad does not 
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transfer the ownership of the property 
in suit. He raised another point that there 
was no evidence'to prove acceptance of the 
gift by the donee in the lifetime of the 
donor. This objection was not made in the 
Courts below and it is not purely a question 
of law but would involve evidence as to 
whether there was or there was not accepte 
ance. The decision of this point could not 
be made without allowing Mst. Sukhraji to 
produce evidence as to whether she in 
fact accepted the gift and we cannot theres 
fcre, consider this point which was not taken 
in the Courts below. We must therefore limit 
our decision to the point whether registration 
was Valid, 

The learned Counsel for the appellants 
first urges that the Registrar could not 
delegate his powers to the Sub Registrar 
and whenthe appeal came before him it 
was his duty toconsider himself whether 
the document could be registered and not 
leave it to the Sub-Registrar to decide 
whether the document could or could not 
be registered. Admittedly the refusal 
of the Sub-Registrar to register was not 
made on the ground of denial of execution 
and therefore the case comes under s. 72 
of the Regis. Act which deals with refusal 
by aSub-Registrar to register a deed on 
any ground other than the ground of denial 
of execution, Under s. 72 (1) the Registrar 
may reverse or alter such order and under 
el. 2): if he directs a document to be 
registered the Sub Registrar shall obey 
the same. It seems clear to us that all that 
the Registrar need do is to reverse or 
alter such order without necessarily direct- 
ing the document to be registered, that is to 
say itis inthe power of the Registrar, if 
the Sub-Registrar has refused registration 
on some ground which did not entitle him 
to do so to remand the cass to him with a 
direction to continue in accordance with 
the Regis. Act from the stage immediately 
before that where the Sub-Registrar had 
acted contrary to the Regis. Act, That stage 
here was the presentation by Mst. Sukh- 
raji as the person claiming under the deed 
of gift, vides. 32 (a), the executant of the 
deed being dead, Under 8. 34, the 
Registering Officer that is to say the 
Sub-Registrar, was to enquire whether 
the document had been executed by the 
person by whom it purported to have been 
executed. This he had to do by calling 
upon the representatives of the deceased 
executant in view of 8. 35 of the Regis, Act. 
The representatives did come and they did 
not deny execution for they only raised an 
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objection that they had been called upon 
more than four months after the execution 
of the deed, Presuming that under s. 34 
the representatives of the person executing 
a document had to appear before the 
Registering Officer within the time allowed 
for presentation, the responsibility for their 
non-appearance does not lie on Mst. Sukhe- 
Taji but on the Sub-Registrar because he 
did not when Mst. Sukhraji presented the 
document on September 24, 1934, issue 
notices to the representatives of the de- 
ceased executant to admit or deny execu- 
tion. The failure to get the representa- 
tives of the deceased executant within four 


“ months from the date of execution was a 


mistake of procedure on the partof the 
Sub-Registrar and we think that s. 87 
applies and the action of the Sub-Regis- 
trar in registering this document cannot 
be deemed invalid when the only objection 
ig that there was a defect in procedure. 
The learned Counsel then says that the 
silence of the appellants when called upon 
by the registration cannot be taken to 
signify their consent. There isno doubt 
that they knew that they had been 
called upon to raise objections which would, 
if valid, justify the Sub-Registrar in 
refusing registration. They did not deny 
execution butraised another objection and 


. we consider that the Courts below were 


4 


justified in holding that this failure to 


raise the point of non-execution amounted 


to a recognition on the part of the appel- 
lants that they had no grounds to deny 
execution. 

The learned Oounsel for the appellants 
has called our attention to Ma Pwa May v. 
8&. R. M. M. A. Chettiar Firm (60. W. N. 
869) (1) a decision of their Lordships of 
the Privy Council, but we think the deci- 
sion is rather against the appellants than 
in their favour. Their Lordships there say 
that where the Registrar has no jurisdiction 
to register as where a person not entitled 
to do so presents for registration, or where 
there is lack of territorial jurisdiction or 
where the presentation is out of time,s 87 
is inoperative. On the other hand if the 
Registrar having jurisdiction has made a 


mistake in the exercise of it, s. 87 which. 


excuses mistakes in procedure takes 
effect. Inthe present case Mst. Sukhraji 
was entitled to present a deed for registra- 


(1)6 O W_N 869; 120 Ind, Oas, 645; AIR 1929 P O 
979; 30 L W 481; 34 O WN 6; 7 R 624; (1929) M W N 


- 941; Ind, Rul. (1930) P O 5: 51 OL J 6; 56 I A 379; 


32 Pom. L R 117; 58 M L J 59; (1933) A LJ 533 
(P 0). l i a 
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tion, there was no lack of territorial juris-; 
diction and the presentation was in time 
for the presentation was made by. Mst 
Sukhraji on September 24, 1934; that is to 
say seven days after the execution of the 
deed of gift. The mistake was that the 
Sub-Registrar did not follow the corfect 
procedure in that he did not call upon the 
representatives of the executant at once 
to admit or deny. The learned Counsel also 
refers to Abdul Aziz Khan v. Kaniz Fatima 
(A. I. R. 1933 All, 302) (2) where it is laid 
down that registration of.a document on 
the admission of only some of the legal 
representatives of the deceased is not 
proper. Here all the representatives 
raised the objection of limitation and did 
not raise the objection of non-execution 
and so this case has no bearing on the 
point before us. 

Finally, the learned Coungsal has referted 
to Wazira v. Muhammadi(45 Ind, Oas. 161) 
(3) where a sale deed of certain land 
with shamilat executed by an _ illiterate 
vendor was presented for registration and 
before the Sub-Registrar the vendor stated 
that he had sold theland but without thé 
shamilat, it was held that the vendor's 
protest amounted toa denial of-the doéue 
ment. Olearly there wasa denialof thé 
execution of the document as it -stood, for 
the document purported to sell shamilat 
and the executant denied the sale of 
shamtlat that is to say the execation of a 
document selling shamilat. This was not 
a case of silence but of denial and it iô 
therefore very different from the - facts 
before us. 

Wethink it unnecessary to deal with 
the point that the executant himself had 
on September 17, 1934, when he presénted 
the deed for registration, admitted execu» 
tion for in the circumstances of the case 
we find that there was sufficient admission 
by his heirs of execution. 


There is therefore, no force in this appeal 
which we dismiss with ccsts, 

S. Appeal dismissed, 

(2) A I R 1933 All, 302; 145 Ind. Oas. 754; (1933) A L J 
318; 6 R A 165. 


(3) 45 Ind. Oas. 161; 37 P R 1918; 6868P WR 1918; 
124 P L R1918; A I R1918 Lab. 34, 
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BHOPAL HIGH COURT 
Letters Patent Appeals Nes. 41 and 64 of 
1940 
June 11, 1940 
MOHAMMAD AHMAD Kuan, C. J. AND 
ALI AHMAD KHAN, J. 
AGHA JALAL:UD-DIN —PLaIntTiFs— 
APPELLANT 
VeTSUs 
Mst. RAJJIBAI AND oTuERs— 
_— DEFaNDANTS— RESPONDENTS. 

Mortgage—Usufructuary—Posseasion not delivered 
—Mortgage becomes simple — Remedy of morigagee— 
Limitation applicable— Limitation Act (IX of 1908), 
Arts. 132, 147—Bhopal Limitation Act (IX of 1808), 
Arts. 121, 139. 
‘Where the document discloses a clear case of 
usufructuary mortgage without a personal covenant 
of any sort made for the payment of the mortgage- 
money and if sucha transaction is accompanied by 
actual delivery of possession of the mortgaged pro- 
perty, then the mortgagee. has _ no remedy in law to 
sue for his money or for gale or foreclosure so long as 
the security remains intact and within his hands. 
But when no possession as stipulated is given to the 
mortgagee, the mortgage becomes simple within the 
meaning of s. 58, T. P. Act, and hasthe same effect 
and is subject to the same legal limitations as are 
characteristic of a simple mortgage, Arunachalam 
Chetty v. Ayyavayyan (2),not followed, 43 Ind. Oas. 
4 (3), followed. 116° Ind, Oas. 414 (4), relied 


on, 

Article 132 of the Lim. Act, corresponding to Art. 121 
of Bhopal Act is not applicahle to suits for either sale 
or foreclogure‘brought on the basis of any mortgage. 
The appropriate article for such suits is 147 corres- 
ponding to Art. 139 of Bhopal Act prescribing 8 
60 years’ limitation. 

[Oase-law considered | 

Mortgage as distinguished from charge is a jus tn 
rem and holds good against subsequent transferees 
even without notice. 


- 


Moulvi Syed Mohammad, fcr the Appel- 
lant. ; 

Messrs, Nasiruddin, Horeylal and Bhag- 
want Prasad, for the Respondents. 


Mohammad Ahmad Khan, C. J.— 
These are two ercss-appeals, filed under the 
Letters Patent, against the judgment of a 
Single Judge ofthe High Oourt, confirming 
the decision of the Subordinate Judge of 
Bhopal, who had dismissed the plaintiff's suit. 
The plaintiff sued Mst, Rajji Bai and three 
others to enforce a Mortgage executad in 
his favour by the first defendant on Janu- 
ary 8, 1916. The mortgage deed forming 
the basis of this euit purports to create a 
usufructuary mortgage strictly so-called 
but it is a common ground between the 
parties, that the mortgagee was never put 
in possession of the mortgaged property. 
Later on in 1920 the same property was 
conveyed by the ist defendant to defen- 
dants Nos. 2 and 3, who eventually succeed- 
ed in obtaining a decree-and bringing the 
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property to sale, in which defendant No. 4 
became the auction-purchaser. The plain: 
tiff seeks to avoid these transactions on the 
grounds of collusion, fraud, and clear notice 
of the previous encumbrance to which the 
property was subject. The present suit was 
filed on February 1, 1935 with the object of 
realising Rs, 600, either by means of a 
personal decree or by sale of the mort- 
gaged property. The defendants, witb the 
exception of Mst. Rajji Bai who supported 
the plaintiff's allegations, pleaded inter alia 
that the claim was time-barred, and that they 
acted throughout in good faith and in a bona 
fide manner. The courts below unanimously 
accepted the plea of limitation, holding 
that the transaction purported to create g 
usufructuary mortgage, but owing to the 
mortgagor's default in putting the mortgageo 
in possession, the mortgagee was entitl- 
ed to sue for the mertgage-money only 
under s, 68 (c} of the T. P. Act as il 
stood previous to the amendment of 1929. 
A suit for sale of the property was fore 
bidden unders. 67 (a) in the case of a 
usufructuary mortgage. lt was further held 
that six years’ limitation commencing from 
January 8, 1916, being ths date on whica 
the mortgagor had become entitled to 
possession, was applicable to the present 
suit, under Arts. 116 or 120 of the Scheduls 
to the Lim. Act. ‘The above view was 
supported by two decisions reported in 
Unichaman v, Ahmad Kutit Kayi (1) and 
Arunachalam Chetty Vv. Ayyavayyan (2) 
The learned Counsel for the plaintiff- 
appellant has referred to a later Full Bench 
decision of the same High Oourt in which 
the previous Full Bench ruling relied upcn 
by the lower Oourts has been expressiy 
overruled. It is argued that nonedelivery 
of possession converted the transaction 
into a simple mortgage, under which the 
morigagee was fully entitled to sue for 
sale of the mortgaged property in ordar Lo 
realise his money, and the limitation pres- 
eribed for such a suit was 6U years accord- 
ing to Art. 147 or 12 years according to 
Art. 132 of the Schedule to the Lim. 
Act. If the latter period was applicable 
the suit was within time on account of the 
acknowledgment of liability made by tne 
first defendaat in 1920 while dealing wiih 


the mortgaged property and also during 


the course of litigation in 1930. These 
arguments are not without weight and 
deserve consideration in detail. First of 
all the real nature of the transaction is to 


(1) 21 M 242; 8 M LJ 81, 
(2) 21 M476; 8 M L J 154 (F B). 
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be determined, and in this connection the 
recitals contained in~the deed Ex. (A) 
may be summarised as under:— =. 

“I have regularly mortgaged my house with Agha 
Jalaluddin (plaintiff) for a sum of Ra. 600 received 
by me. It is mutually agreed that I shall get my 
house releaged on payment of Rs. 600, till then the 
mortgagee shall remain in possession, and shall 
not be entitled to any interest on the amount ad- 
vanced, nor shall I have any right to receive any 
rent from him for the occupation of the house. The 
property is free from encumbrance of any kind, and 
in the event of any claim or dispute arising in 
respect of the mortgaged property, I shall be liable 
to pay all costs thereof. All expenses of mainten- 
ance repairs shall be defrayed by me provided they 
have beenincurred after due notice. Therefore, this 
mortgage-deed has been executed and registered to 
serve at the time of need,” 

The document discloses aclear case of 
usufrucluary mortgage without a personal 
covenant of any sort made for the pay- 
ment of the mortgage-money. If such a 
transaction is accompanied by actual 
delivery of possession of the mortgaged 
property, then the mortgagee has no remedy 
in law to sue for his money or for sale 
or foreclorure so long as the security re- 
mains intact and within his hands, But 
the position becomes quite different when 
no possession as stipulated is given to the 
mortgagee. In that case the question 
arises whether under the circumstances 


the mortgage is. usufructuary, simple, or 


anamolous, ‘this question has been answer- 
ed differently in different cases, and in 
order to arrive at a reasonable conclusion 
it will be advantageous to refer briefly 
to important judicial pronouncements on 
the subject.. In Arunachalam Chetty v, 
Ayyavayyan (2) the learned Full Bench 
refused to treat a transaction, in which 
as in the-present Case, no possession of 
mortgaged property was. given, as a simple 
mortgage, and preferred to give to a 
mortgagee -without possession the same 
remedy ag was available under law to a 
usufructuary mortgagee. A suit for sale 
of the mortgaged property was not held 
to be competent, and the remedy, to sue 
for possession of the property for which 
hé had bargained’ was considered 
quite suticient to Compensate a plain- 
tiff in such cases. After 20 years the 
same question again came up for decision 
before a Full Bench of the same High 
Oourt, and quite a different view was 
taken, In Marturu Subbamma v. Gadde 
Narayya (3) it was clearly laid down by 
Walace, ©, J., that a mortgagee did not 


(3) 41 M 259; 43 Ind, Cas. 4; 33M _ L J 623; 22 ML 


T 429; 6 L W 738; (1917) MW N 828; A I R 1919 Mad. 
1164 (FB). Jk - pi 
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become a usufructuary:mortgagee within 
the meaning of s, 58 (d) tintil- the morte 
gagor had given him possession of the’ 
mortgaged property and so. put him in a 
Position to realize his security out of the 
accruing rents and profits. A mortgagee 
without possession was consequently not 
within proviso (a) to s. 67 of the T. P. 
Act, and was entitled, according to more- 
recent opinion, to sue for foreclosure or 
sale under that section at any time after 
the mortgage money had become payable. 
The reasons on which this view of law. 
has been based are plain and cogent and- 
may be briefly gathered from the follow- 
Ing passage of the above mentioned judg- 
ment :— . ee oe ; 
“ The fact that the mortgagor was unable to 
put the mortgagee in a position to realize’ his 
security out of the rents and profits: makes it only- 
reasonable that he should be remitted to the ordi-' 
nary remedies of a mortgagee by foreclosure or: 
recognisad this - by: 
making the mortgage money payable -in this event 
(according to s. 63). He has advanced his money. 
on the security of the mortgagor's interest in. the! 
property, and mortgagor has failed to perform his. - 
part of the contract and to enable him to realize 
his security by means of his possession, and there’ 
is no reason why be should not be allowed-io. rea- 
lize it by bringing the mortgagor's interest to sale 
if he so desires.” a EE 
More recently the same law was summed 
up by their Lordships of the Privy Council’ 
in Lal Narsingh Partab v. Mohammad 
Yakoob Khan (4) on practically the -same 
grounds as formed the basis: of- the 
Madras judgment cited above,.in the fol- 
lowing words :— Hi fete 
“It is plain according to the findings of the Sub- 
ordinate Judge that the first two defendants have. 
failed to discharge their obligation of making over 
possession to the mortgagee and have thereby de- 
prived him of part of his security and in these 
circumstances their Lordships are of opinion -that 
the money has become payable under s. 68, their 
Lordships are further of opinion that under s.°67 a 
decree for sale can be made,” 


From the above pronouncements it ‘is 
abundantly clear that all transactiuns, though 
answering in form to the legal definition 
ofa usufructuary mortgage and in sube 
stance differing therefrom for want of pos» 
session, are for practical purpose; excluded 
from the category of - usufructuary morie 
gages strictly so-called. They have the 
same effect and are subject, to the same 
legal limitations as are characteristic of- a 
Simple mortgage. They do noteven fall 
in the residaary class of anamolous morte 
gages as has been clearly ruled in the 

(4) A IR 1929P 0139; 116 Ind. Oes. 414; 33 O W 
N ¢y3; 49 O L J 588;31 Bom. L R 825; (1929) A L-J 


581; 30 L W 87; (1929)M W N 635; 4 Luck 363; Ind 
Ral, (1929) P O 198 (P O.) a 4 
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decree would be able to be satisfied out 
of the mortgaged property, heia the life- 
time of Dula Bibi obtained an order of 
-attachment before judgment of these two 
tauzis, Thereafter he obtained a decree 
against Dula Bibi and tcok out Execution 
Oase No. 172 of 1933 against her praying 
that the decretal amount be realized by 
sale of the mortgaged property and these 
two tauzis. During this execution Dula 
Bibi died and the appellant was substituted 
in her place. She tvok an objection, Ex. O, 
that lots Nos.3 and 4, namely these two 
tauzis, could not be sold until the morte- 
gaged property was exhausted. On this 
petition the order passed by the execul- 
T Court was Ex. A on September 29, 

34: 4g 

“Lots Nos. 1 and 2 should be sold first and after 


they are found insufficient to satisfy the decree lots 
Nos. 3 and 4 will be sold.” 


That execution case was eventualy dis- 
missed. The mortgaged properties, it 
seems, could not be brought to sale because 
of a regular -suit on behalf of a third 
party claiming them. The decree-holder 
now seeks to proceed against the two 
tauzis above mentioned and the judgment- 
debtor has objected that they are not 
liable to be taken in execution of the 
decree, because they are not properties of 
Dula Bibi which have came into the hands 
of the appellant but are the appeliant’s 
own property. ‘The :Subordinate Judge oa 
two grounds rejected the objection. First, 
he said that no such objection having 
been taken in the previous execution the 
principie of constructive res judicata wus 
applicable and the judgment-debtor was 
Concluded by tae order dated September 
29, 1934, and could not raise this point 
again. Secondly, on the merits ne held 
that each of these tauzis nad been the 
personal property of Dula Bibi and had 
come to tne judgmeni-debtor as Dula 
Bibi’s heir. On born these points the de: 
cision of the Subordinate Judge is chal- 
lenged, but it is, on both points, in my 
opinion, correct. 

The law is that the doctrine of consiruc- 
tive res judicata is applicadie to execution 
proceedings to tnis extent, that where a 
judgment-debtor fails to raise all his objec- 
‘tions to the application in execution made 
by the. decrée-holder whicn he might and 
ought to have raised aud tne appiicasion is 
ordered to proceed, all suca objectivas will 
be deemed to have been impliedly decided 


against him and he willbe preciuued fron | 


raising the same objections in a later exo- 
188—85 & 46 
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cution on the same decree. There are 
numerous authorities in support of this 
proposition, and itis not necessary to refer 
to the repeated decision of the Privy 
Council which have laid down the general . 
principies to ba followed. Io Kapur Chand 
y. Kanhaiya Lal (|), a case was coasidere 
ed which is almost exactly on all fours 
with the facts of the case before us, the 
objection referred to the question against 
what property the decree-holder was entitled 
to proceed and an order passed in a pre- 
vious execution that the decree-holder was 
entitled to proceed against certain property 
was held to be binding between the 
parties in subsequent execution proceeds 
ings. [t was not, therefore, open to the 
objector to raise again in the present 
proceedings the contention that the exe 
cution against these properties could not 
proceed. .Onthe merits the Subordinate 
Judge bas given good reasons for his find- 
ing that Tauzis Nos, 3647 and 3644 belonged 
to Dula Bibi. As regards Tauzi No. 3647 
there was the unrebutted testimony of a 
witness for the decree-holder, and as re- 
gards Tauzi No. 3644 it appears that it 
became the property of Dula Bibi by virtue 
of a deed of family arrangement or come 
promise-by which a probate dispute between 
her and Lakshmi Bibi was settled. Ine 
compromise agreement has been exhibited 
as. Ex. E and it shows that Dula Bibi by it 
takes the interest which is given to her by 
the compromise. Substantially the disputed 
properties were divided, eigut annas 
going to Dula Bibi and eight annas to 
Lukshmi Bibi, ‘The-nature of the interest 
of each is thus described : 
“According to these shares we by ourselves and 
from generation to generation have become owners 


in possession.” 
_ The words described an absolute estate 
of inheritance, and I do not think it is 
necessary to go behind so clear an expres- 
sion. We have been referred to Ex. É a 
copy of a nctice issued by the Land Regist- 
ration Department publishing the faci 
tuai Laksomi Bibi and Dala Bibi hid got 
their names registered, Lakshmi Bibi is 
said to nave succeeded by virtue of inheri- 
ance and will, Dala Bibi by. something 
which 18 inco.uplete, the paper being torn, 
but it may also be by imueritance and 
wiil. ‘here id nothiug here to snow that 
she even then represented herself As 
paving suczeeded by inheritance from her 
| The last holder of tne property 
bad left the 
o (1)45 A 735; 14 Ind. Oas. 513; AI R1924 All, 34; 21 
A Ld 641, 
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- 
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disputed will. In the result I would 

affirm the decision of the Subordinate 

Judge and dismiss this appeal with costs. 
Harrles, C. J.—I agree. 


D. Appeal dismissed. 
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remedy—Representative proceedings—Decision in 
former proceedings in which O. I, r. & Civil Pro- 
cedure Code (Act V of 1908), was not complied with 
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Code (Act V of 1908), O. I, 7.8, e. 92—Bequest in 
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tainability—Such suit, if falls under s. 92—Sanction 
of Advocate-General, if necessary, 

No civil suit lies to revoke a probate on any 
ground, for, it was the intention of the Legislature 
that the exclusive remedy in every case should be 
an application under s. 263, Succession Act. More- 
over 8s. 264 (1) indicates that the jurisdiction to 
revoke probate is limited to the Probate Court. 
Williams (1), Komollochun Dutt’ v. 
Niirutten Mondal (2), In the goods of Mohendra 
Narain Roy (3) and Bhaishankar Nanabhai v. 
Munictpal Corporation of Bombay (11), relied on, 
In re goods of Harendra Krishna Mukherji (4), 
explained, Navivahas v. Turner (9), distinguish- 


In “a répresentative suit the decision in a former 
suit does not operate as res judicata by” force of 
s. 11, -Oivil P., 0., Expl. VI, unless the former suit 
was instituted in compliance with O. I, r. 8, name- 
ly by permission ofthe Court, the Oourt giving 
Notice as therein prescribed. 143 Ind. Cas, 665 (12), 
relied on. [p. 6.8, col. 1.] 
A testator by his last will revoked his former 
will. The executors underthe last will obtained 
will ap- 
plied under s. 263, Succession Act, for the revoca- 
tion of probate which was dismissed on the ground 
that the applicants had no such interest in the 
subject-matter of the bequest in the former will 
as to justify the application. A representative suit 
was subsequently brought by persons interested in 
the bequest udder the former will : 

Held, that the decision did not Operate as reg 
judicata in subsequent representative proceed- 
ings. ` 

Whére a bequest made by a testator in favour of 
boys and girls of Hindu community for their edu- 


cation is not restricted to any particular locality a. 


representative suit on behalf of Hindu boys and 
girls from any place for declaration of ‘trust in 
their favour is maintainable. 94 Ind, Oas, 433 (13), 
relied on, 50 Ind. Oas. 693 (14), distinguished, - 
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within the scope of 
sanction -of Adyocate- 


Such a- suit does not fall 
8. 92, Oivil P. O,, and no 
eneral is necessary, 


Mr. S. C. Roy, for the Plaintiffs. 


Messrs. S. N. Banerjee (Sr.), K. Bose, E. 
P. Khaitan, A. M. Bose and:P.N. Banerjee, 
for the Defendants. — 


Judgment.—This suit has been set down 
for the trial of certain issues settled by 
McNair, J., on December 5, 1938. The facts 
can be-summarized as follows: One Lala 
Raghumull Khandelwal, a resident of Delhi, 
to whom I shall refer as “the testater,” 
died without male issue on September 5, 
1926, More than twelve years prior to his 
death, on April 6, 1914, he had executed 
a will, whereby he appointed his friend Rai 
Sahib Kedar Nath and his nephew Deen 
Doyal his executors. As to the residue of 
his estate, movable and immovable, he 
directed that if he died without male issue 
it should be applied by his executors for the 
purpose of education of boys and girls be- 
longing tothe Hindu community, theArya 
Samaj having preference in such manner 
and under conditions as to bis executors 
shall seem proper. The will was deposited 
for safe custody -with the firm of Messrs. 
B. N. Basu & Ov., the well-known attorneys. 
On the day before his death, that is to say 
on September 4, 1926, the testator executed 
another will, He appointed as his executors 
his son-in-law Hansraj, his two nephews 
Dinonath and Gordhan Das, and one Gopal 
Das Modi. He gave power to his wife 
Bhagwati Debi to appoint herself or another 
person as fifth executor and she subsequently 
exercised this power by appointing herself. 
executrix. By this will the testator pure 
ported to revoke all wills and testamentary 
dispositions theretofore nade by him. 

The second will-dcoes not contain a be- 
quest for the purpose of the education of 
Hindu boys and girls, such -as is found in 
the first will. On September 23, 1926, the 
executors and executrix of the second will 
applied for probate to this Court in its 
testamentary and intestate jurisdiction. 
Caveats were enfered by various members 
cf the testator’s family and also: by Kedar 
Nath, the executor of the first will. All 
these caveats were subsequently withdrawn 
and probate ofthe second will was granted 
on Janurry 10, 1927. The executors subse- 
quently fell out among themselves and in 
July 1929, the executor Gopal Das filed an 
The Officia) Receiver 
was appointed Receiver of the- testator’s 
estate on June 16, 1931.. On-May 11, 1937, 
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the plaintiffs obtained leave under O. I, 
r.8 (1); Civil P. O., as members of the 
Hindu community to sue on behalf of all 
persons including boys and girls belonging 
to the community, and also to make the 
Official Receiver a defendant, On May 16, 
1937, this suit was instituted. 

_The only other fact that requires men- 
tion is thaton May 18, 1937, McNair, J., 
dismiesed an application made in the testa- 


sion Act, 
probate of the second will. 


ing b 
defendants in this suit are the five executors 
daughter, 
who is the wife of the first defendant, four 
specific proper- 
ties are thereby bequeathed in trast for 
charitable and religious Purposes, and the 
Official Receiver, Paragraphs 7 to 25 set 
out a long story’ to the effect that the 
execution of the second will was obtained by 
the defendants other than the Official Re- 
celver ata tims when the testator’ lacked 
testamentary capacity, and that subsequent- 
ly the caveators were induced to withdraw 
their opposition to the grant of probate by 
corrupt means 


will, Of the issues as settled by McNair, J., 
the following have been argued, and I set 
them out in the order in which they were 
dealt with by Counsel: (a) Is the Court 
competent to try this suit in its ordinary 
original civil jurisdiction? (b) Are the 
plaintiffs competent to file the suit? fc) Is 
the suit barred by res judicata ? (d) Is the 
Buit maintainable without the consent in 
writing of the Advocate-General of Bengal ? 

When Mr. Roy began to address me on 
behalf-of the plaintiffs I observed that I did 
not see how I could. possibly enforce any 
right under the first will until a grant of 
probate or letters of administration had 


been obtained in respect of it. No grant - 
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was asked for, nor, I thought, could one be 
asked for in a suit on the original side, 
Mr. Roy conceded that this was so, and 
said that the only relief he proposed to 
claim was revocation of the grant of proe 
bate, Issue (a) can accordingly be para 
phrased thus: “Gan this Oourt in its ordie 
nary original civil jurisdiction revoke a 
grant made by it in the exercise of its 
testamentary jurisdiction ?” Inthe Letters 
Patent of 1865, ela, 11 to 18 (inclusive) are 
grouped under the head “Oivil Jurisdiction 
of the High Court.” Olause 11, defines the 
local limits of the ordinary original civil 
Jurisdiction of the High Court. Olause 12 
empowers the High Court in the exercise 
of its ordinary original civil jurisdiction to 
receive, try, and determine suits of every 
description subject to certain conditioas. 
Olause 13, empowers the High Oourt to 
remove and to try and determine aga 
Court of extraordinary original jurisdiction 
suits from other Courts. Olause 14, deale 
with joinder of causes of action, and cl, 15, 
with appeals from the judgment of one 
Judge. Olause 16, confers appellate juris- 
diction on the High Court, Olause 17, 
transfers the jurisdiction of the Supreme 
Court with respect ‘to the persons and 
estates of infants, idiots and lunatics to the 
High Court. Olause18, provides that ths 
Court for relief of insolvent debtors in 
Calcutta shall be held before a Judge of 
the High Court, Criminal jurisdiction jg 
dealt with by cls. 22 to 30 (inclusive), 
admiralty and vice-admiralty jurisdiction 
by cls.32 and 33. After cl. 33, there comes 
the heading “Testamentary and Intestate 
Jurisdiction.” Olause 34, confers upon the 
High Gourt the like power and authority 
which might be then lawfully exercised 
by the High Qourts established undar for- 
mer Letters Patentin relation tothe grant- 
ing of probates of last wills and testaments 
and letters of administration. Matrimonial 
jurisdiction is conferred by cl. 35. 

When we tura to the Succession Act we 
find that “probate, letters of administra 
tion and the administration of assets of de- 
ceased” are the subject matter of Part [X 
of the Act, and s. 217, provides that all 
grants of probate and letters of administra- 
tion with the will annexed,and the adminis-. 
tration of the assets of the deceased in casas 
of intestate succession, shall bs made or 
carried out, aa the case may be, in accord- 
ance with the provisions of Part IK, Nece 
tion 263, provides that a grant of probate 
or letters of administration may be ravoked 
for just cause, and just cause shali be 
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deemed to exist, inter alia, wherethe grant 
was obtsined fraudulently by making a 
false suggestion or by concealing from the 
Oourt something material to the case, Mr. 
S. N. Banerjee contends that these provie 
sions make the Court of Probate a Court 
of exclusive jurisdiction, orin other words 
that no civil suit will Jie to revoke a 
grant, The earliest relevant authority is 
Mayhov. Williams (1). In that case the 
District Judge had held that he had no 
jurisdiction to entertain an applicaticn to 
revoke the probate of a will, the execution 
of which was alleged to have been obtained 
by coercion. In dealing withthe question 
of jurisdiction the High Court observed : 

“ Bo far from finding anything in the Succession 
Act which would warrant the District Court as a 
Court of probate in refusing jurisdiction in such a 
case asthe one before us, we find that by that Act 
jurisdiction on matters of probate is given only to 
the District Court and the High Court. The Judge 
holds that the appellant has a remedy by regular 
suit in the Oivil Court. The ruling proceeds on a 
misapprehension of the nature of probate and the 
effect ofa grant of probate by a Competent Court, 
The Judge seems to have considered that a grant 
of probate is in the nature of a summary proceed- 
ing tobe contested by a regular suit in the Oivil 
Court. This view is wholly erroneous, 
must be contested by a suit in the 
which the grant issued, and it must be contested 
before the Oourt sitting as a Court of probate 
and not- in the exercise of its ordinary civil juris- 
diction.” ot 

The earliest authority in this Oourt is 
Komollochun Dutt v. Nilrutten Mondal (2). 
There a suit for possession was filed in 
the Court of the Subordinate Judge, who 
held that the grant of probate of a will 
in virtue of which the defendant was hold- 
ing was conclusive as to its genuineness. 
On remand by tle District Judge, the 
Subordinate Judge found the will to bea 
forgery, and the District Judge decreed the 


The grant 
Court out of 


suit. On appeal to tke High Ocurt, Markby, J., 


observed : 

“ We think that the District Judge was wrong in 
holding that the grant of probate could be im- 
pogned in this suit. The grant of probate is a 
decree of a Oourt which no other Court can set 
aside, except for fraud or want of jurisdiction and 
no such ground is alleged here.” 

Reference is then made to the passage 
in Mayho v. Williams (1), which I have 
set out above. Markby, J., adds : 

'“ The proper course, if it is Suggested that the 
probate has been wrongly Granted, isto apply to 
the District Judge to revoke the probate, for which 
& special procedure is provided by the Act.” 


r. 8. ©. Roy maintains that this 


Patsage recogr izer the right of a Civil Court’ 


‘Lo entertain the present ‘suit, 
as -frand in obtaining 


3 (1870) 2NWP H O R 268, 
(2) 4 O 360; 40 LR 175. 


inasmuch 
the probate is 
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alléged,. In my opinion the scope of this 
suit is not limited in this way, since the 
validity of ths second will as a testamen- 
tary disposition is directly chailenged, and 
the first prayer is for declaration that it 
was Lever executed or signed by the deceas- 
ed, and is a false and fabricated document. 
In the goods of Mohendra Narain Roy (3), 
has been referred to. In that case Sale, J., 
held tbat where it was sought to. revoke 
a Drobate on the ground that the will was 
a forgery, the proper made of precedure 
was by application under the section of 
the Probste and Administration Act, 1881, 
corresponding to's. 263 of the present: Suc- 
cession Act, and not by suit, ‘The plaintiffs 
have drawn my attention to In re, Goods of 
Harendra Krishna Mukherjee (4), where 
Harington, J., stated thst he did not agree 
with the contention that Komollochun Dutt 
v. Nilrut'en Mondal (2), was an authority 
for the proposition that a grant of probate 
cannot be revoked by a regular suit insti- 
tuted for that purpcse, He adds however: 
“No doubt that case lays down thatthe grant of 
probate cannot be questioned as an ordinary civil 
suit, but it does not lay down that probate cannot 
be revoked bya regular suit brought in this Court 


by which the probate was granted under its pro- 
bate jurisdiction.” 


-In taking this view Harington, J., was 
influenced by Form No. 115 (2) in Sch. IV, 
Part E, Oivil P. O. of 1882. This: Form is 
omitted from the present Code. In any 
case, Harington, J.s observation cannot 
justify a suit to revoke a grant instituted 
in the ordinary original civil jurisdiction. 
Reference has been made to ths observations 
of the Judicial Committee in Kurrutulain 
Bahadur v. Nazbatuddowla Abbas Hussain 
Khan (5) and Ramanadi Kuer v. Kalawati 
Kuer (6), to the effect that questions of pro- 
bate law and procedure in India must be 
determined upon an examination of the 
relevant Indian enactment, uninfluenced 
by any consideration of the previcus state 
of the law or the English Law upon which 
the enactment is founded. In the matter of 
Bhobosoonduri Dabee (7), has been cited. 
There the District Judge exercising pro baie 
jurisdiction held that neither an attaching 
creditor -of the next of kin of a deceased 
person, nor a mortgagee claiming on the 

DEST 

0 32 I A244; 33 O 116; 1 O LJ 594; 8 Sar, 839 


(6) 55 I A 18; 107 Ind. Qas. 14; AIR 1922P O 
2; 7 Pat. 221; 5 OW N 96; IL T 40 Pat, 19; 30 
Bom. L R 227; 470 L J 171;54M LJ 2819 PT, 
T 97; 32 C W N 402-26 A LJ 385;'-(1928)M W N 
282; 27 L W782 (P 0). 

(7) 6 O 460, 
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basis of a mortgagee of the deceased’s 
property created by the next of kin after 
the death of the deseased, was entitled 
to file a caveat against the grant of pro- 
bate of an alleged will of the deceased. 
The High Court on appeal held that the 
credi‘ors could not challenge the will asa 
forgery except in a Oourt of Probate. 
White, J., stated ; 

_ “The only ground on which the appellants could 
impeach the probate in a Oivil Oourt would be 
those stated in s. 44, Evi. Act, namely that 
the probate was granted by the Court not compe- 
tent to grant it, or that it. was obtained by fraud 
or collusion, which means fraud or collusion upon 
the Court, and perhaps‘also fraud upon the person 
disinherited ‘by ‘the will, Barnesly v. Powel (8), but 
they could not show that the will was never-execut- 


ed by the testator, or was procured by a fraud prac- 
tised upon him.” 


If we regard tte question from the point 
of view of principle, and apart from the 
authorities. we arrive at the same conclu- 
sion, The judgment of a Court of 
Probate is a judgment in vem and binds 
all the world. The judgment in a civil suit 
is operative only between the parties to it. 
It ishard tosee how a judgment in rem 
can be revcked or set aside by a judg- 
ment which is only conclusive inter partes. 
If we apply this test to the circumstances of 
the present case it is to be observed that 
there are legatees, who have acquired rights 
under the second will, who are not parties 
to the civil suit. A decision in favour of 
the plaintiffs would clearly not be binding 
on them. In revocation proceedings under 
s. 263 these legatees would be entitled to 
intervene as of right. In a civil suit their 
right to participate in the proceedings is 
not absolute, but depende on the discretion 
of the Court exercisable under O. I,r. 10 
(2), Civil P. O. " 

‘In the course of argument some confu- 
‘sion has been caused by the fact that 
the jurisdictions of the Court are subject 
to cross divisions. Their division accord- 
ing. to subject-matter, 7, e., matrimonial, 
criminal, testamentary, etc., is a division 
which has nothing to do with the division 
, into ordinary and extraordinary or into 
original and appellate. It is for this reason 
that Navivalias v. Turner (9), which decided 
that the High Court in entering up judg- 
ment against an insolvent in pursuance of 
an order of the Insolvency Court was 
exercising ordinary and not extraordinary 
jurisdiction, within the meaning of Art. 180, 
Lim. Act of 1877, is of no aseistance to the 
plaintiffs. The same consideration. is appli- 


1 Ves. Sen. 119. ae 
9) 16 I A 156; 13 B 520; 5Sar. 400 (PO. 
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able to the argument based on fact that 
contentious probate proceedings before a 
District Judge are a “suit being or falling 
within the jurisdiction of any Court” within 
the meaning of cl. 13, and may be removed 
to the High Court as a Court of extra- 
ordinary original jurisdiction : Pran Kumar 
Pal v. Darpahari Pal (10). 

In my opinion neither cl. 12, Letters 
Patent, nor s. Y9, Oivil P. ©., gives the 
original side of this Court jurisdiction 
to entertain a suit for revocation of a grant 
of probate ‘made in the testamentary 
jurisdiction on the ground that the will 
is not a genuine will. I would indeed go 
further and ‘be inclined to hold, if it were 
necessary that no civil suit lies to revoke 
a probate on any ground, for, itis my View 
that it was the intention of the Legislature 
that the exclusive remedy in every case 
should be an application under s. 263, Suc- 
cession Act. As an illustration of this prin- 
ciple I would refer to the judgment of 
Jenkins, O. J., in Bhaishankar Nanabhat 
v. Municipal Corporation of Bombay (11). 
Moreover, the language of s. 264 (1), Suc- 
cession Act 
“the District Judge shall have jurisdiction in 


granting and revoking probates and letters of ad- 
ministration in all cases within his district” 


indicates to my mind that the jurisdiction 
to revoke is limited to the Probate Court. 
I hold therefore that the issue of juris- 
diction must be determined in favour of 
the defendants, In these circumstances 
the remaining points argued can be briefly 
dealt with. As to the point taken with regard 
to res judicata, it would certainly seem at 
first sight that MeNair, J.’s, decision, that 
the appellants before him, who are plain- 
tiffs Nos. 1 and 2 before me, had not such 
an interest in the subject-matter of the resi- 
dual bequest in the earlier willto justify 
their bringing the application for revocation 
binds them atleast. I will assume it to be 
so, and I will also assume that it would be 
possible to dismiss them from the suit and 
permit it to continue at the instance of the 
other plaintiffs. The question then arises 
whether McNair, J.'s, decision binds the 
plaintiffs that remain. I do not think it does, 
although it has not been contended that the 
remaining plaintiffs have any better qualifi- 
cations to institute a representative suit than 
the applicants before McNair, J. 

The reason for my opinion is this and 
I recognize that it is based on an argument 
not taken either before me or before 

(10) 54 O 126; 100 Ind, Oas. 797; A IR 1927 


` Oal. 281; 31 O W N 254 


(11) 31 B 604; 9Bom. L R417. 
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‘MeNair, J. .The proceedings before him 
appear tometo be so hopelessly irregular 
that I doubt if they can bind anyone, and I 
am convinced that at most they can only 
bind the actual parties. I have looked 
into the petition for revocation and it is not 
stated therein either that the permission of 
the Court to sue was obtained under O. I, 
r.8(1) or that directions were given by fhe 
Court for personal service or service by 
public advertisement, as is required by the 
sarre sub-rule. In Kumaravelu Chettiar v. 
Ramaswami Aiyar (12), the Privy Council 
held that in a representative suit the deci- 
Bion in a former suit does not operate 
as res judieata by force of s. 11, Civil P. O., 
Expl. VI, unless the former suit was institut» 
ed in compliance with O. I’ r. 8, namely by 
permission of the Court, the Court giving 
notice as therein prescribed, 

' The possibility of an exception was 
recognized in a case where the former 
suit having been litigated bona fide on 
behalf of the plaintiff and others with a 
common right, the omissjon to comply with 
the rule has been inadvertent, and no 
injury therefrom tas been sustained by the 
plaintiff- in the second suit. Lord. Blanes- 
burgh, delivering the judgment- of -the 
Board, was at pains to emphasize that in 
such a case a heavy burden lay on the 
defendant in the second suit to prove that 
the conditions specified above had been 
satisfied. Unless this is satisfactorily proved, 
the defendant is not entitled to the benefit 
of 5.1]. In this case, so far from adducing 
proof of the bona fides of the former pro- 
ceedings, the defendants have insisted that 
throughout the plaintiffs have been actuated 
by personal and indirect motives. 

On the question of the eligibility of 
the plaintiffs to bring the suit in a re- 
presentative capacity, I should, if it were 
necessary, feel hound to take a view opposed 
to that of McNair, J. It is true it cannot 
-be and has not been contended that any 
of the plaintiffs is a boy or a girl belonging 
to the Hindu community within the meaning 
of the residuary bequest. Nonetheless, the 
bequest appears to me to be one in which 
adult members of that community can fairly 
be said to have an interest within the mesn- 
ing of O. I, r. 8 (1). In Khursaidi Begum 
v. Secretary of State (13), which apparently 

12) 60 I A 378; 143 Ind. Oas, 665: 
pÝ 483; 56 M 657. Ind. Rul, (i939; 0 lit; 57 O 


L J 29910 WN 858: (1033) Meno Goce 57 O 

807 Ne WIS dd AL J 168; 35 Bom. L R 
(18) 5 Pat. 530; 94 Ind. Oas. 433; | 

391; 7P T T 678. a. e WAT R1926 Pat, 
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was not cited to McNair, J., certain property- 
on the failure of the natural heirs of a 
Shia was said to vest in the imam to be 
distributed equitably and properly among 
the pcor and indigent of the Shia com- 
munity. The suit was instituted by the 
plaintiffs, who, though Shias, were not poor 
Shias, and was expressed to be on behalf 
of the Shia cummunity. On the question 
of the right of the plaintiffs to sue, Ross, J., 
observed, p. 559f: - 

“It seems to me that so far as the present suit is 
concerned it is a suit for a deelaration of trust and 
in this matter the interest of sll Shias are iden- 
tical. It may bethat if there is a trust itis the 
poor Shias who are the beneficiaries but the entire 
Shia community is entitled to have the trust dec- 
lared even if it it be atrust in favour of theShia 
poor.” r ` 

McNair, J.’s, decision was based to a 
large extent on Ramchandra Aiyar v. Para- 
meswaran (14). There it was held that one 
of the plaintiffs who was a native of 
Cochin and a resident of Madras, had 
not, merely on the ground that he was 
a Hindu, an interest within the meaning 
of 8. 92, Civil P. ©., in the trust of a 
Hindu temple situated at Tellicherry in 
North Malabar. Now in the present case 
the element of locality is absent, The 
testator was a resident of Delhi, but there 
is nothing in the firet will to suggest that he 
wished the benefits of his residuary bequest 
to be limited tothe Hindu boys and girls 
of that city, lf the present plaintiffs are 
not qualified to institute a representative 
suit, it is hard to say who is so qualified. 

Finally it is said that the suit is income ~ 
are because the consent in writing of 
the Advocate General has not been obtained 
‘under s $2. In my judgment the suit 
maintainable does not’ fall within the 
scope of s, 92,” No breach of trust is alleged 
nor are directions asked for the adminise 
tration of any trust. Indeed no trust can 
really be said to exist as long as the probate 
of the second will remains unrevoked. Even 
after revocation of the second will there will 
be no trust until probate or letters of ad- 
ministration have been obtained in respect 
of the first will. I am conscious that I have 
dealt somewhat superficially with the issnes 
other than the issue of jurisdiction. My 
decision on-that issue however is fatal to 
the plaintiffs and the suit will accordingly ` 
be dismissed with coste. 

8. Suit dismissed. 

(14) 42 M 360; 50 Ind. Caa. 698; A IR 1919 


Mad. 384; 36 M L J 396; 25M L T 304; 9L W 492: 
(219) M W N 370. 
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LAHORE HIGH COURT. 
Letters Patent Appeal No. 103 
of 1939 
December 14, 1939 
TEK OxAND AND Barne, JJ, 
BIR SINGH— APPELLANT 
Versus 
KARTARA AND oTHBRS—ResPonpENTs 

Lettera Patent (Lahore), cl. 10—Mistake apparent 
on face of record, if can be corrected for first time 
in Letters Patent appeal. 

The point that there was a mistake apparent on 
the face of the record which was not noticed by 
oversight of all concerned and that it should be cor- 
rected, oan be allowed to be raised for the first time 
in Letters Patent appeal. 

L. P. A, against the judgment of Mr. 
Justice Dalip Singh, in S. A. No, 1421, 
of 1938, dated March 16, 1939. : 

Mr. Mela Ram Aggarwal for the Appel- 
lant. 

Dr, Nand Lal, for the Respondents, 


Tek Chand, J.—This is an appeal under 
cl. 10 of the Letters Patent from the 
judgment of Dalip Singh, J., sitting in 
Single Bench, dated March 16, 1939. The 
material facts are that Gajjan Singh, 
defendant No. 2, mortgaged ancestral houses 
in favour of Bir Singh. Subsequently, 
Bir Singh instituted two suits for recovery 
of the amount due on foot of these morte 
gages and obtained decrees thereon. In 
execution cf these decrees he took 
prcceedings for sale cf the mortgaged 
houses. Tle plaintiffs, who are the 
sons of Gajjan Singh, mortgagor, instituted 
a suit for a declaration that the h>suses 
were ancestral property, that the mortgage 
had been effected without consideration 
and necessity and that they and the 
decree obtained thereon were not binding 
on the plaintiffs and that the houses 
were “not liable to attachment and sale.in 
execution proceedings and should be 
released.” The defendant-decree-holder 
denied the plaintiffs’ claim The issues 
framed were: 

‘“1, Whether the houses were ancestral qua the 
plaintiffs ? and 

2, Whether the mortgages had been executed for 
consideration and necessity ?” 

The trial Judge found both these issues 
in favour of the plaintiffs and granted 
them the “declaratory decree prayed for.” 
This judgment was affirmed on appeal 
by the District Judge, and a second appeal 
to this Oourt was dismissed by Dalip 
Singh, J. After the second appeal had 
been dismissed, Bir Singh, appellant, pre» 
sented an application before the learned 
Judge, pointing out that the suit had been 
really brought for the protection of the 
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plaintiffs’ reversionary rights and that on 
the pleadings as well as on the findings 
on the issues, the only decree to which they 
were entitled was one for a declaration that 
the mortgages as well as the decrees obtaine 
ed thereon and the sale in execution of those 
decrees shall not affect their reversionary 
rights after the death of the mortgagor. 
He averred that this point had not been 
noticed and the decree actually passed went 
beyond the scope of the suit inasmuch as 
it declared that the houses were “not 
liable to attachment and sale in execution 
of the decrees and should be released.” Tt 
was urged that the mistake was apparent on 
the face of the record and should be correcte 
ed. The learned Judge felt the force of 
this objection and granted the appellant a 
certificate for an appeal under cl. 10 of the 
Letters Patent, 


Before us Dr. Nand Lal for the plain- 
tiffserespondents has objected that the 
point not having been raised in the Courts 
below or before the learned Judge when 
the second appsal come up for hearing 
before him, ought not to be allowed to be 
raised for the first time in appeal under 
the Letters Patent. In support of this 
contention he has referred us to several 
rulings. These rulings however are inappli- 
cable as they all relate to objections on the 
merits. In this case, the mistake is apparent 
on the face of the record and does not 
appear to have been noticed by oversight 
of all concerned. There can be no doubt 
that on the allegations in the plaint and the 
findings of the Oourt, the only decree that 
could have been passed in favour of the 
plaintifis was one for a declaration protect- 
ing their reversionary rights. Admittedly, 
the plaintiffs have only a reversionaty 
interest in the mortgaged houses, and the 
alienation by their father Gajjan Singh is 
valid for his lifetime irrespective of whether 
it was effected for necessity or not, It 
seems that the wording of the prayer as made 
in the plaint was not noticed bythe parties 
or their Counsel at any stage of the trial 
or when the appeals were pending before 
the District Judge. Their judgments clearly 
show that they were granting the the plain- 
tiffs a declaration as reversioners, as the 
property was ancestral and the sales were 
not proved to have been effected for necessity. 
Obviously, the plaintiffs have no right to have 
the property exempted from attachment and 
sale in the lifetime of their father. The 
decree is outside the scope of the suit and has 
been passed in these terms by inadvertence. 
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The mistake is apparent on the record and 
must be corrected. 

We therefore accept this appeal and 
in modification of the decree of the Courts 
‘below, grant the plaintiffs a decree to 
the effect that the mortgages in dispute, 
the decree obtained cn the basis of tke 
mortgage by Bir Singh (defendant No. 1) 
against Gajjan Singh (defendant No, 2) 
and the sale in executicn of the decree 
` shall nct affect the reversionary rights of 
the plaintiffs after the death of Gajjan 
Singh,-mortgegor. Having regard to all 
the circumstances, we leave tLe parties to 
bear their own costs of this appeal. The 
order as to costs in the trial Court and the 
District Court shall stand. 


S.o. Appeal allowed, 


oo ee 


MADRAS HIGH COURT 
Civil Miscellaneous Petition No. 1397 
of 1939 
September 18, 1939 
PANDRANG Row AND ABDUR RAHMAN, JJ. 
G. ABDUL KADIR SAHEB—PBTITIONER 


versus 
V. PACHATYAPPA CHETTI anp ANGTHRR 
— RESFONDENTS 

Civil Procedure Code (Act V of 1908), a. 24—Ap- 
plication for transfer of suit from Small Cause Court 
to City Civil Court, can be entertained. 

There can be no objection to the entertainment of 
an application under s. 24 of Oivil P. C., for the 
transfer of a suit from the Oourt of Small Causes, 
Madras tothe City Civil Oourt, Madras. In view of 
8. 5, Mad. City Oivil Courts Act, this is not a case of 
conferring by the order ofthe  tranefer itself,- juris- 
dictionon the Court to which the transfer is made 
which it would not possees but for the transfer, 

O. Misc. P. for transfer of case. 


Mr, P. K, Janakiram, for the Petitioner, 


Messrs. N. Panchanatha Iyer and P.G 
Krishna Iyer, for the | Kn d, l 


Order.—Tnis is an applicatio 
aka 58, a 15], Civil P, O.. at 
transfer of 8. O. 8. No. 11 
the a oi he Fae 852 of 1988 on 

adras, from that Court to the Git iVi 
Oourt, Madras, to be tried along with Q 
S. No. 157 of 1929 on the fle of the latter 
Cotrt on the ground that the two suits are 
connected and that it is convenient that 
the y should be tried by the same Court. A 
preliminary objecticn has been raised to 
the application cn the ground that under 
B. 24, Civil P. O., there could be no tranefer 
.of, the kind asked for. Reliance is placed 
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on 8. 3, Madras City Civil Courts Act, which © 
gives jurisdiction to the Oity Civil Oourt 
to try certain suits excluding suits cogn1z- 
able by the -Court of Small Oauses, 
Madras. There is however a distinct proe» 
Vision in 8. 5 of the same Act to the effect 
that every person appointed a Judge of the 
Qity Civil Court shall be by virtue of his 
office a Judge of the Court of Small Causes, 
Madras, with respect to cases cognizable 
by-the latter Court. It cannot therefore 
be said that tLe City Civil Judge to whom 
the present case may be transferred would 
have no jurisdicticn to try the suit: On 
the other hand there is a distinct provision 
in s. 24, Civil P. C., which under a. 8 of 
the Code applies io aSmall Cause Court 
to the following effect. The. Court trying 
any suit transferred or withdrawn under 
this section from a Court of Small 
Oauses shall for the purposes of such suit 
be deemed to be a Court of Small Causes. 
In view of 8.5, Madras City Civil Oourts 
Act, this does not appear to be a case of 
conferring by the order of transfer itself 
jurisdiction on the Oourt to which the trange 
fer is made, wlich it would not possess but 
for the transfer. 

There can thus be no sound objection to 
the entertainment of the application ina 
case like this under s. 24, Civil P, C, Ia 
the view we have taken of tLe preliminary 
objection it seems unnecessary to decids 
whether another remedy is not availabless | 
the petitioner by way of an application to; 
the Chief Justice of the High Uourt under 
8, 5, Madras Oity Civil Courts Act. On the 
merits it is clear that the balance of cones 
venience is in favour of the transfer asked 
for, It seem3 to us however that we can- 
not reject the complaint made by respons 
dent No. 2 that he may have as a result 
of the transfer to be made, to pay additional 
courtefee in the City Civil Court, “It is not 
proper that we should deal in advance 
with the question whether additional court- 
Tee would be properly leviable - in the 
circumstances. But assuming that such 
additional fee would be leviable which 
question however we entirely leave to the 
City Civil Court to decide, it seems to us 
that respondent No. 2’s complaint is one 
for which some redress should be provided. 
We therefore direct the transfer as prayed 
for but with the condition that 
the additional court-fee, if any, which 
may be required to be paid as a 
result oof the transfer, should be 
paid by the petitionerin this application 
in the first instance, and that amount 
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should “be treated as the cosis of the 
petitioner in the suit and provided for 
by-the final decree in that suit. There 
will be no order.as to costs of this petition. 


| Ned, ' Order accordingly, 





CALCUTTA HIGH COURT 
Criminal Revision No. 1162 of 1939 
February 27, 19:10 ~ 
HENDERSON AND Mouamep Akram, JJ. 
SUPERINTENDEN !' anp REMEM- 
BRANOER or LEGAL AFFAIRS, 
BENGAL—PETITIONER 
l versus 
JADU NATH ROY—Opposits Party ` 

Criminal Procedure Code (Act V of 1893), s. 197— 

Government Officer summoned sto give: evidence before 
Commission appointed to investigate charges against 
another officer, giving. false evidence—Sanction.to 
prosecute him, if necessary. 
“ To say thats public officer when giving evidence 
in a Court purportsto be acting in the . discharge of 
his official duty, would bestraining the language used 
in s. 197, Criminal P, O. 

Where, therefore, a Govt. Officer serving under 
certain department being summoned to give evidence 
before a Commission appointed to investigate certain 
charges against an officer in the sama department, 
gives false evidence, he cannot be said to be purport- 
ing to act in the discharge of his official duties and 
hence no sanction of the Local Govt. is necessary for 
his prosecution, 

Mr. D. M. Bhattacharjee, Deputy Legal 
Remembrancer, for the Petitioner, 


.. Messrs, S. K. Sen and Bireswar Chatterjee, 
for the Opposite Party, 


Henderson, J.—This is a rule obtained 
by the Superintendent and Remembrancer 
of Legal Affairs,- Bengal, calling upon the 
opposite party, Jadu Nath Roy, to show 
caure why the order of discharge made in 
his favour by the Additional District Magis- 
trate of Tippera should not be set aside, 
Jadu Nath Koy is a Govt, officer serving 


under the Communication and Works 
Department of the Govt. of Bengal. A 
Commission was appointed under 


Act XXXVII of 1850 to investigate certain 
charges against an cfficer in the department, 
Jadu Nath Roy was summoned to give 
evidence. The Commissioners were satisfied 
that he gave deliberately false evidence -in 
various matters and made a complaint. The 
District Magistrate took cognizance of the 
e se cn the complaint and made it over to 
he Additional District Magistrate for 
disposal. The Additional. District Magis- 
rate discharged the.accused; on.the.ground 
tbat the sanction of the Local Govt. was 
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necessary under s., 197, Criminal P. C. 
The Public Prosecutor then moved ths Court 
of Session without success. The petitioner 
then obtained this rule. 


The. conclusion reached by the learned 
Magistrate was that in giving evidence 


. before the Commissioners, Jadu Nath Roy 


was purporting to act in the discharge 
of his official duty, If the Magistrate was 
right in his conclusion then in the case of 
Govt. officers who commit perjury two 
bars will have to be removed before they 
can be prosecuted. In the first place, there 
must by a complaint bya Oourt. In the 
second place, there must be a sanction by 
the Local Govt. The learned Deputy Legal 
Remembrancer pointed out to us that the 
proviso to s. 196-A of the Code suggests 
that itis not the policy of the Legislature 
to have more than one sanction. 


The objection of the opposite party can, 
in our judgment, only prevail if it can be 
said tbat any public servant giving evi- 
dence in any Oourt is thereby purporting 
to actin the discharge of his official duty. 
This extreme proposition was not put 
forward, The teal suggested wes that the 
evidence which the man gave wasto be 
examined in order that it might be 
ascertained whether ke was deposing to 
facts which he bad acquired in connexion 
with the discharge of his duties, or whether 
he was giving evidence with regard to 
other matters From this point of view, a 
most curious distinction was drawn in the 
lower Oourt. It was apparently suggested 
that sanction would be required to 
prosecute the opposite party with 
respect to some matters only. Lf this test 
were applied, we would certainly say that 
it could not possibly be said that any of the 
statements of which a complaint has been 
made had anything to do with the public 
duty of the opposite party. Ths result 
would bethatif we were to adopt the test 
proposed: in order to determine whether 
the evidence was given with regard to 
official matters, so far as this complaint is 
concerned, we could only say that it was 
not. We are however not prepared to 
place such an interpretation upon the 
section. In our judgment, to say that 
a public officer when giving evidence in 
a Court purports to be acting in the 
discharge of his official duty, would be 
straining the language used. The opposite 
party in giving this evidence was not 
performing any Official duty in cunnexion 


with the Department of Communication and .. 
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Werks. He was giving evidence because he 
had received a summons to doso and he was 
obliged to obey that summons, even though 
such obedience entailed actual neglect of 
his official duties, We accordingly make 
the Rule absolute, set aside the order of 
discharge and direct the Magistrate to hear 
and dispose of the case in accordance with 


aw. 
. Mohamed Akram, J.—I agree. 


B, Rule made absolute. 





LAHORE HIGH COURT. 
Second Appeal No. 792 of 1939 
November 21, 1939 
BEIDE, J, ; 
MANGAL SINGH AND ANOTHER— 
DEFENDANTS — APPELLANTS 
versus 
ILAM DIN AND ANOTHBR— PLAINTIHFS— 
AND oTHERS— DEFENDANTS-— RESPONDENTS. 
Punjab Tenancy Act (XVI of 1887), 3. 50-A—Sub- 
sequent mortgagee getting ejectment notice served on 
prior mortgagee under s.45—Suit by prior mort- 
gagee to contest notice, dismissed by Revenue Court 
—Suit for possession in Civil Court, maintainadili- 


ty. : 
a subsequent mortgagee got notice of ejectment 
issued to the prior mortgagee through the revenue 
authorities under s. 48, Punjab Ten. Act. The prior 
mortgagee sued in the Revenue Oourt to contest 
the-notice of ejectment but the suit was dismissed 
as barred by time. Thereafter he instituted suit 
for possession of the land in a Oivil Court : 

Held, that in view of s. 50-A, Punjab Ten. Act, 
the suit was not cognizable by a Civil Court, 
Thakar Gir v. v. Bisakhi (1) and 156 Ind Oas. 592 
(2), relied on, 165 Ind. Oas. 521 (3), explained and 
not followed. 

° 9. A. from the decree of the District 


Judge, Sialkot, dated February 25, 1939. 


Mr. Nand Lal Salooja, for the Appellants, 
Mr, Mahbub Elahi, for the Respondents.. 


Judgment.—The plaintiffs sued in this 
case for possession of 5 kanals, 6 marias of 
land included in khata No, 32/88. The 
plaintiffs’ allegation was that the land had 
been mortgaged in favour of their father 
Hasan Mohammad by one Bhagat Singh 
and certain other co-sharers. Subsequently, 
Bhagat Singh is said to have mortgaged 
the land in favour of Rai Sahib Chaudhari 
Sokna Mal who transferred the mortgagee 
rights to the defendants. In the course of 
partition proceedings, the possession of the 
land was obtained by the defendants who 
got notice of ejectment issued to the plain- 
tiffs through the Revenue Authorities under 


. B, 49, Punjab Ten, Act, The plaintiffs sued 
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in the Revenue Court to contest the notice 
of ejectment but the suit was dismissed 
as barred by time Thereafter they institut- 
ed the present suit for possession of - the 
land. The suit was resisted by the defen: 
dants inter alia on the groand that Civil 
Courts have no jurisdiction to entertain the 
suit owing to the provisions of s. 50-A, 
Punjab Ten. Act. The Courts below have 
held that the suit is entertainable by Civil 
Courts and have decreed the plaintiffs’ 
claim. From this decision the present ap- 
peal has been preferred. The main point 
argued on behalf of the defendantseappel- 
lants -was that the Courts below have erred 
in holding that the suit was entertainable 
by Civil Courts. Section 50-A, Punjab Ten, 
Act, runs as follows: 

“No person whose ejectment has been ordered by 
a Revenue Court under s. 45, sub-s (6) or whose 
suit has been dismissed under s. 50, may institute 
a suit in a Oivil Court to contest his liability to 
ejectment, or to recover possession or occupancy 
rights or to recover compensation,” 


It is admitted that notice of ejectment 
was issued to the. plaintiffs under s. 45, 
Punjab Ten, Act, and their suit to contest 
the notice of ejectment was also unsuccease 
ful, The plaintiffs’ case thus comes prima 
facie under the provisions of the above- 
mentioned section. The learned Counsel 
for the plaintiffs however contended that 
s.50 A should he read with s 50 and the 
words “no person” as used in s. 50-A should 
be taken to mean “mo tenant.” It was con- 
tended that notice unders. 45 could only 
be issued to a tenant as defined in 6, 4, 
Punjab Ten. Act. This contention has 
however no force in view of the decision in 
Thakar Gir v. Bisakhi (1) which was fol- 
lowed in Mehar Khan v, Ata Mohammad 
(2). The latter ruling has apparently been 
approved by a Division Bench of the Oourt, 
The learned Counsel for the plaintiffs cited 
Mehr Singh v. Sohan Singh (3), but in this 
ruling the provisions of s. 50 A, Punjab 
Ten, Act, and the ruling reported in Mehar 
Khan v. Ata Mohammad (2) do not appear 
to have been considered. In view of the 
interpratations placed on a. 50-A, Punjab 
Ten. Act, in Mehar Khan v. Ata Mohammad 
(2), the contention of the learned Counsel 
for the appellants that the suit was not 
cognizable by a Civil Court appears to me 
to be correct. 


2) 16 L 1086; 156 Ind. Oas. 592; A I R 1935 Lah, 
; 37 PL R 507;8R Lll. 
(3) A IR 1986 Lah. 710; 165 Ind. Gas. 021; 38 PL 
R 915; 9 R L 255, 2 © l . 


6 3 P R 1895. 
71 
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I accordingly accept this appeal and dis- 
mise the plaintiffs’ suit but in view of all 
the circumstances I leave the parties to 
bear their costs throughout. 

8, Appeal accepted. 


————— EE 


RANGOON HIGH COURT 
Full Bench 
Oivil Reference No. 10 of 1939 
February 26, 1940 
ROBERTS, ©. J , MOeELY AND 
Maoxney, JJ. 
MA AYE TIN— APPRLLANT 
versus 
DAW THANT—ResponpentT. 


Burmese Buddhist Law—Succession—Child whose 
property was in possession of parent with whom he 
lived, dying issuelsss—As between parent and sur- 
viving spouse of child, parent would inherit such 
property. 

As between the parent and the surviving spouse 
of a child who dies leaving no issue but who lived 
with his or her parent and whose property is in 
the possession or keeping of the parent, the parent 
is entitled to inherit such property under the Bur- 
mese Buddhist Law. (p. 683, col. 1.) 

[Case-law reviewed. | 

The rule, however, will not affect the vested in- 
terest of the son-in-law or daughter-in-law in the 
payin property brought to the marriage by the 
daughter and son. 134 Ind. Oas. 1252 (5) and 137 
Ind. Cas. 1(10}, relied on. [p. 686, col. 1.) 


O. Ref. made by Mya Bu, Offg. CO. J. and 
Dunkley, J. 

Mr. U E Maung, for the Appellant. 

Dr. Ba Han and Mr, U Kya Gaing, for 
the Respondent. 


Roberts, C. J.—The question referred 
to us is as follows: 

“As between the parent and the surviving spouse 
of a child who dies leaving no issue but who lived 
with his or her parent and whose property is in 
the possession or keeping of the parent, who is 
entitled to inherit such property under the Burmese 
Buddhist Law.” 

The same question was decided in Maung 
Ohn Khin v. U Nyo (l) in favour of the 
parent, and it was stated that the legal 
position depended upon 8. 28 of Vol. 10 of 
the Manukye Dhammathat, which runs as 
follows: 

“28th. The parents, sons, daughters, sons and 
daughters-in-law, living together, a husband or 
wife dies, the law for the partition between the 
son or daughter, son or daughter-in-law, and the 
father and mother or father and mother-in-law 
what shall, and what shall not be divided. 

‘In case the parents and their children, sons 
and daughters-in-law are living together, if a 
son or daughter dies, the two laws by which their 
property is shared by the son or daughter-in-law, 


- (1) 10 R 124; 137 Ind. Cas. 431; A I R 1932 Rang. 
48; Ind, Rul. (1932) Rang, 132, 
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(relict of deceased) and the father and mother-in-law 
arethese: Ifthe daughter dies before she has any 
family, let the son-in-law have all the property 
‘animate and inanimate’ which was given to him 
at the time of marriage; let him also have all her 
personal chattels, and all property actually in pos- 
session: the parents of the deceased shall have no 
share in these: nor shall the son-in-lew though he 
demands the wife's inheritance of her parents, have 
any Tight to obtain it. Besides this, he shall not 
recover any of his wife’s property. actually in the 
possession or keeping of her parents; they shall 
retain it. But if it has been placed in their charge 
after the marriage, the parents and son-in-law ehall 
share it equally between them: this is said when 
they (the young couple) have no family, if there be 
any children, they shall inheritthe property left by 
their grandparents. Thus the lordrecluse said: 

‘In another case; if the woman shall live with 
her husband in his parent’s house, and the 
husband shall die, let the law be the same as 
above, that isto say, if there be no children born to 
them. If there be any children, let them inherit the 
grandparents’ property.” 

It is now contended that this section of 
Vol. 10 cannot be accepted ag good law. In 
Ma Nhin Bwin v. U Shwe Gon (2) it was 
held by the Judicial Committee of the Privy 
Council that the survivor of three sisters 
who lived apart from their father hada 
right of succession to the property of the 
first deceased being preferred to the father 
by. reason of the rule in Vol. 10,8. 19. Lord 
Shaw said (at p. 12*): 

“ “In the 10th book, Chap.19, of Dr. Richardson's 
translation, the text reads thus: “Though this is 
the law (that property shall not ascend), why is it 
also said the father and the mother of the deceased 
have a right to his property? Because if the 
parents be alive and the deceased has no other 
relations, they shall inherit his property.’ 

In short, the Manukye is clear that the property 
cannot ascend to parents unless there be no other 
relations and ‘relations,’ it should be added, are, 
as appears clearly from Ohaps. 17,19, 22 and 25 
of the same book, synonymous with brothers and 
sisters, 

Their Lordships do not think it necessary accord- 
ingly to pursue the inquiry further. In this 
Dhammathat, which still remains of the highest 
authority, the succession of brothers and sisters in 
preference to parents is established beyond doubt, 
This being so, the other Dhammathats do not require 
to be appealed to clear up any ambiguity.” 

His Lordship had previously said 

. 4*): 

“In short it may be taken as a saliant fact in 
the present case that the life lived for years by 
these ladies was lived asa life separate from and 
independent oftheir father. 

The need for this fact being pointedly alluded to 
is that their Lordships are desirous that the pre- 
sent case should not beheld as dealing with or 
affecting parental rights in cases where the family 
The rights of a parent 


(2)8 L BR 1; 23 Ind. Cas, 433; AIR1914 P O 
97; 41 I A 12]; 41 O 887; 7 Bur. LT 105; 16 Bom. 
LR 377; 27 M L J 41; 180 W N 1121; 16M L 
T 142; 20 O LJ 264; 1 L W 914; (1914) M W N 449 
(E O). 
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in Burma in.such circumstances. appear, according 
to their traditions and text-books, andto Hastern 
patriarchal ideas,tobe ofa. high order; and they 
indeed recalltothe mind various drastic rules of 
the earlier-Roman Law with regard to the scope 
of the patria potestas. Many illustrations arise in 
the books, but one may suffice. It is mentioned in 
even the Manukye, the authority of which is the 
subject of separate treatment hereafter, that an 
impoverished parent could sell his children into 
slavery.’ These observations are, of course, not 
made to give any colour to the view that rights 
to-such an extent still remain in modern 
Burmese Law or practice, but to indicate that the 
idea of the powers of a parent in his patriarchal 
capacity over. an undivided household may lead 
‘to conclusions which hold . no place in rules of suc- 
ceesion to the. estate of children who have left the 
father’s establishment and become separately settled 
in life.” o. _ 

Care was thus taken to limit the decision 
to cases in which the children were living 
separately from their parent; where the 
family continued to live together and the 
household remained undivided the question 
of successsion appears to have been left 
open. However in Maung Kun v. Ma Chi 
(3) a Full Bench of this Court decided that 
on the death of a child without issue his 
or her property devolved upon surviving 
brothers and sisters in preference to the 
parents. This decision was reached without 
qualification as to residence, and Page, O.J., 
gaid (at p. 2244) : 

oa ae that the right of the parents to be 
preferred depends upon where or with whom the 
child happens to be living at any particular time 
‘appears to me to be both snomalous and fantastic. 
. The Oouart followed the . provisions of 
Manukyge, Vol. 10, s. 19 and the general 
principle here and in the first part of 
Vol. 10, s. 28, shows that the general rule 
of- inheritance is that property should not, 
in normal cases, ascend. But I cannot per- 
suade myself that the existence of sucha 
rule must imply.that the second part of 
Vol. 10, 8. 28, should be held bad merely 
‘because it forms an exception to this gene- 
‘yal rule. It is perfectly true that it has been 
held that the doctrines laid down in this 
gection should not be extended, Ma Pwa 
Thin v. U Nyo (4), but that is very different 
from saying that the whole of the section 
is necessarily obsolete. The vested interest 
‘of a husband or wife subsists in such pro- 
perty as either of them brought to. the 
marriage. N. A. V, R. Chettyar Firm v. 
Maang Than Daing (5) at p. 538; there is 
' (3).9.R 217; 132 Ind. Cae. 284; A I R 1931 Rang. 
113; Ind. Rul. (1931) Rang. 172 (F. B). 

4) 12 R409: 152 Ind. Oas. 768; AI R 1934 Rang. 
318; 7 R Rang. 173. 

(5) 9R 524, (538); 134 Ind. Oas, 1252; ATR 1931 
Rang, 262; Ind. Rul. (1932) Rang. 4 (E B). 
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no authority for the contention that it 
necessarily extends to property handed over 
before marriage to the parent or parent of 
eilher spouse. We have not been referred 
to any text which lays down that property 
delivered by a man to his parents before 
his marriage can be recovered from them 
by their daughter in-law on his death. 

We have heen referred to several other 
sections in Vol, 10 of the Manukye Dham» 
mathat. It is perhaps sufficient to mention 
ss. 22, 23, 29, 30, 32, 34, 63, 78 and 80. 
Arguments have been adduced to show that 
the rules contained in then are obsolete, 
In Maung Thein Maung v. Ma Kywe (6) it 
was pointed out that much cf the ancient 
customary law of. the Burmese people to be 
found in the Dhammathats is.really obsolete 
and cannot intelligently be applied.to the 
Burmans of the present day;. but I have 
been unable to discover any good reason 
why the rule in the latter part of.s. 28 
should be regarded as contrary to natural 
justice. No other Dhammathat which is 
quoted parallel to it in the Kinwun Mingyi’s 
Digest appears to put forward a view at 
variance from it, and it has been applied 
and followed both in Maung Ohn Khin v. 
U Nyo (1) the Bench decision which it is 
now suggested we might overrule, and also, 
by implication, Ma Pwa Thin v: U Nyo (4). 

I confess that the determination of this 
reference has given me much anxiety, par- 
ticularly since I cannot claim the long 
experience of Burmese Buddhist Law ene 
joyed either by the Judges who have made 
it or those who are associated with me in 
determining the answer, Whilst it may be 
true that parts of the Manukye Dham- 
mathat may. be obsolete (as to which 1 
desire to express no opinion) [.think that 
in -view of the decision of the Privy Ooun- 
cil to which I have referred, cogent reasons 
must be shown before a departure is made 
from the provisions of Manukye, In the 
absence of such reasons, I feel bound by that 
decision. and my answer to the question 
propounded must therefore be that the 
parent must be preferred to the surviving 
spouse in the circumstances indicated. But, 
of course, the question whetser the pro- 
perty has been brought to the marriage and 
has been in the common enjoyment of the 
married couple, though still in the custody 
of ihe parent or parents, is all important. 
These observations should be considered in 
the case which has been referred to us, 
since. there is lacking from the-record any 


(6) 13 R 412;.158--Ind. Oas. 131; A IR 1935 Rang’ 
218; 8R Rang. 150(F B). ae 
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evidence which would lead us to the con- 
clusion that @ custom has been proved to 
exist amongst Burmese Buddhists which 
acknowledges that the exception to the 
general rule contained in the latter part of 
Vol. 10, B. 28 of the Manukye Dhammathat 
must be regarded as obsolete ; Advocate’s 
fee 12 gold mohurs a day, making 36 gold 
mohurs in all, to be paid by appellant to 
respondent. 

Mosely, J.—I agree in the answer to the 
reference given by my Lord the Chief Jus- 
tice that the parent must be allowed to 
inherit the property of her deceased son 
which is in her possession in preference to 
the surviving spouse, The law in question is 
contained in the Dhammathats of Manukye 
X, 23}. Manukye . here is clear and un- 
ambiguous, and what is more ig consistent 
with the law contained in the other Dham- 
mathata, extracts of which are cited at 
5. 320 of the Kinwun Mingyi Digest, Vol, 1, 
except where these other Dhammathats con- 
tain ever more.stringent rules in the parent's 
favour, There is no 
sion of the Manukye which is contained 
in the part of the book expressly dealing 
with the law of inheritance ig itself a part 
of the law of inheritance to which the Burma 
Laws Act applies, 

It bas been argued that other provisions 
of the law of-inheritance contained in the 
Manukye are obsolete and have never been 
applied by these Courts. For example, the 


right of a stranger in whose-house a person: 


died and who has performed the funeral] 
ceremonies given by Manukye X, 82, has 
not been recognized in tbe changed circume 
stance ci modern times : Mg Chit Kywe V, 
Maung Pyo (7), Manukye X, 22 and 23, 
gives a right to the orasa and to ths younger 
childern who are living separately from the 
parents and have taken, not by way of gift, 
property of the parents, to Tetain, in the 
orasa's case up to half of the whole of the 
Property of the parents, and in the case of 
the ycunger children to one-half of this half 
as their own private property, (thinthi), as 
against their brothers and sisters, (In- 
cidentally ` it may be Temarked that the 
words translated “having had a share" in 
5. 22 must mean either “tuking their share” 
or “feeding separately,” (“athi sa give”) and 
“in 8, 22 “own proper share” is a mistransla-~ 
tion for ‘own private Property’ or thinthi.) 
These latter two provisions of law have so 
far as [know never been relied upon in 
Cases relating to division of property 
amongst brothers and sisters, apart, of 
(I) 2 UBR 184, 
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Course, from the question of limitation by 
adverse possession. 

Be that as it may, the provision of i+ 
heritance contained in Manukye X, 28 with 
which we are dealing has on the contrary 
not been ignored by these Courts, but hag 
been applied on the rare occasions when it 
has come beforethem. It may be that it is 
not common for propert y of the child to be 
im custody of the parent with whom he or 
she is living after marriage, I need hardly 
say that Manukye X, 28, refers to cases 
where the son or daughter after their mar: 
riage has not left the parental Toof, and 
could not, in my opinion, be applied to the 
not uncommon case in mordern times of a 
mother coming to live in the houses of a 
newly married child and keeping and 
managing the estate or savings for the child 
acd its spouse. M anukye X, 28, was applied 
as long ago as 18-3 in Ma Hla Aung v, Ma 
Aye (8) at P. 231, Tast wasa case where 
the property of the son was placed in the 
charge of the parents after the marriage, 
and it was held that the parent and 
daughter-in-law should share it equally. 
This question does not appear to have come 
up again for decision before the Oourte 
until 1911, when it was dealt with in Lu 
Gale v. Maung Sein (9). The question there 
was regarding the disposal of Kanwin 
given and delivered toa bride who died in 
the parent's house, and it wag held that as 
the property hed been delivered into the 
Possession of the bride the husband was 
entitled to inherit as against the parents- 
in-law. Manukye X was not aliuded to in 
particular, but it was said that the decision 
went On a consideration of all the texts 
contained in tbe Digest 83. 320 to 323. 


I need not again refer to the observations 
of their Lordships of the Privy Council in 
Ma Nhin Bwin v. U Shwe Gon (2) cited by 
my Lurd; nor to Maung Ohn Khin y. U 
Nyo (i) a decision on the very point before 
us, holding that the mother js entitled to 
inherit against the daughter in-law the 
property 01 the son in her possession at the 
time cf his death ; nor to Ma Pwa Thin y. 
U Nyo (4), where the same doctrine was 
applied by implication, We are invited in 
this reference tusay that this doctrine ig 
obsolete and unsuited to modern Conditions 
of life. There is no evidence on record in 
this case to show that this rule has fallen 
into desuetude, a rule which has been held 
by such recent judicial pronouncements to 


(8) (1872-92) L B R 219, (231), 
(9) 6L B R16;11 Ind. as. 999, 
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be the subsisting law of inheritance in this 
country. 

It has been beld in N., A. V, R. Chettyar 
Firm v. Maung Than Daing (5) and again 
by their Lordships of the Privy Council 
in U Pe v. U Maung Kha (10) that either 
spouse hasa vested interest (to the extent 
of one-third) in the payin property brought 
by the other spouse tothe marriage, that 
is to say, property which has passed into 
the common enjoyment though it may be in 
the custody or keeping of the parent (we 
are notin the present case concerned with 
hnapazon), I would agree that the law of 
inheritance contained in Manukye X, 28, 
cannot affect the wife’s interest in such 
property. 

Mackney, J.—In my view the law set 
out in s. 28 of Vol. X of the Manukye 
Dbhammathat is a law of succession : and 
as it is clearly expressed it must be followed 
because this Dhammathat “still remains of 
the highest authority.” It has not been 
established that the rule has become obso- 
lete, although it may be conceded that in 
modern conditions the situation in which 
the rule is applicable will be of rare occur- 
rence. 

As my learned brother Mosely observes 
the rule will nut affect the vested interest 
of the son-in-law or daughter-in-law in the 
payin property brought to the marriage by 
the daughter and son, but property which 
is “in the possession or keeping of the 
parents” can scarcely be deemed to be pro- 
perty brought to the marriage, unless it can 
be shown ttat the married couple actually 
enjoyed it as their own, the parents being 
as-it were merely their agents for the mans 
agement of the property where the married 
couple partake of the benefits of the pro- 
perty merely by the grace and compassion 
of the parents—so to speak—granting or 
wilbholding as they please, I would say 
that the property bad not been “brought to 
the marriage” or “has noi passed into the 
common enjoyn ent,” and that the son-in-law 
cr daughter-in-law would acquire no vested 
interest therein. Where a vested intercat 
has been acquired the property must have 
passed into common enjoyment of the mar- 
ried couple and therefore I would gay, 
could not be regarded as “in the possession 
or kedping of the parents” in tte sense in- 
tended in this section of Manukye. Subject 
to these objections I agree that the ques- 
tion referred should be answered in the 

(10) 10 R 261; 137 Ind, Oas 1; A IR 1932P O 152: 


59 1 A 226; Ind. Rul. (1932) P 0171; 55 O L J 497: 63 
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manner proposed by may Lord the Ohief 
Justice. 
s. : Reference answered. 
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HARI OHARAN KUNDU—Acovussep— 
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Criminal Procedure Code (Act V of 1898), sa, 195, 
476—“‘OCourts” in 8. 195, if include Debt Settlement 
Boards—Scope of s. 195, whether restricted to Courts 
detailed in 8. 476 — Evidence Act I of 1872), 3. 3—- 
Definition of ‘Court’ does not apply to Debt Settlement 
Board under Bengal Agricultural Debtors Act 
(VII of 1936)—Penal Code (Act XLV of 1860), s. 193 
—Prosecution under, if lies for giving or fabricating 
Salsa evidence in respect of proceedings before Debt 
Settlement Board—Letters Patent (Cal.), cl. 16~—Debt 
Settlement Boards are not Civil Court. 

_An essential feature of all Courts is thatthe tri- 
bunal in question must be one inwhichjustice is 
judicially administered, and which is empowered to 
arrive at an independant judicial decision on legal 
evidence. Debt Settlement Boards are merely units 
of a department of Govt. which has been constituted 
for the purpose of settling debts. They have not 
been set up as independent judicial tribunals for 
the purpose of administering justice according to 
ordinary judicial principles but for the purpose of 
putting into effect the policy of the department of 
Govt. under which they function and which controls 
their procedure. Their purpose is to oust the juris- 
diction of the Courts which have been set up by the 
Legislature for the decision of civil matters in 
accordance with the ordinary legal rights of the 
parties concerned, They must therefore be regarded 
a8 agents of the Local Govt. vested with certain legal 
powers for a definite purpose and they cannot be 
regarded as “Oourts” even within the wide meaning 
Ta which that expression is used in 8.195, Oriminal 


The scope of s. 195, Oriminal P. O., as regards the 
making of complaints is not restricted tothe Courts 
detailed in s. 476. 

The definition of the word “Court”? in the Evi. Act 
has been framed only for the purposes of that Act 
which, under s. 45, Beng. Agri. Debtors Act, has no 
application to Debt Settlement Boards in the absence 
of express provision to that effect. [p. 687, col. 2.) 

Proceedings before a Debt Settlement Board cannot 
be regarded as “judicial proceedings’ except for the 
limited purpose of s. 228, I, P. O. No prosecution will 
therefore lie under s. 193 of the Oode for giving false 
evidence or fabricating false evidence in respeot of 
such proceedings. 

Section 51, Ben Agri. Debtors Act, has no ap- 
plication except in respect of the offences expressly 
mentioned therein, Therefore no sanction under this . 
section is necessary as regard the complaint with a 
view to the prosecution in respect of offences under 
8s. 465, 467 and 471, I. P.O. 

Obtter.—Debt Settlement Bourds are certainly not 
Revenue or Criminal Courts. They are tribunals 
which have been created bya special statute for a 
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special purpose and are not Civil | Courts within the 
meaning of cl. 16, Letters Patent. Further, they do 
not try suitsofa civil nature and are not governed 
either by the provisions of the Oivil P. O.or by the 
terms ofthe Bengal, Agra and Assam Oivil Courts 
Act. They cannot therefore be described as Civil 
Oourts. 176 Ind, Oas. 616 (11) and 178 Ind. Oas. 172 
(12), -relied on. 

Messrs. Sudhansu Sekhar Mukherjee and 
Pritibhusan Barman, for the Petitioner. 


Messrs. S. C. Talukdar and Joygopal 
Ghose, for the Opposite Party. 


Edgiey, J.—This rule arises with refer- 
ence toa complaint filed against the peti- 
tloner and another person in the Court of 
the learned Sub-Divisional Officer of 
Khulna with a view to their prosecution 
under ss. 465, 467, 471 and 193, I. P. O. The 
petitiouer was a co-mortgagee in respect of 
certain property and he had applied toa 
Debt Settlement Board under s. 8 Ben. 
Agri. Debtors Act, 1935, for the 
settlement of the debt owing to him. The 
allegation against him is to the effect 
that, in collusion with another person, 
he forged the thumb impressions of his 
co-mortgagees on the application. The 
debtor then filed a complaint in the Court 
of the learned Sub-Divisional Officer of 
Khulna with a view to the prosecution of 
the petitioner and the person who is alleged 
to have assisted him in the forgery, but 
the learned Magistrate discharged both 
the accused persons on the ground that 
the Debt Settlement Board must be regard- 
ed as a “Court” and there had been no com- 
pliance with the provisions of s. 195 (1) (b) 
and (c), Criminal P, O. He further held 
that the prosecution must fail on account 
of non-compliance with the terms of 
s. ot Ben. Agri Debtors Act. The 
learned Sessions Judge of Khulna was then 
moved in the matter. He adopted the view 
that the Debt Settlement Board could not 
be regarded as a ‘ Oourt’’ within the mean- 
ing of s. 195, Oriminal P, ©., and that ac- 
cordingly no complaint under s, 195 (1) 
(b) and (c) was necessary in this case. 
He also held that s. 54, Ben, Agri, 
Debtors Act, had no application in respect 
of the offences in connection with which 
it was sought to prosecute the accused per- 
sons. He therefore directed a further en- 
quiry into the case. i 

This Court has now been moved under 
s. 439, Criminal P. O., and it is contended 
on behalf of the petitioner (1) that the 
Board must ve regarded asa “Court” and 
this being the case, the proposed prosecution 


is invalid in the absence of 3 complaint by 
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the Board under s. 195, Oriminal P. C., and 
(2} that, even if it be assumed that the 
Board is not a “Court,” the sanction of the 
Collector was necessary under B. 54, Ben. 
Agri. Debtors Act, before a proses 
cution could be instituted. In this connec- 
tion it is argued that, under the pro- 
visions of the Ben, Agri. Debtors Act, 
Debt Settlement Boards possess all the 
essential attributes of ‘‘Oourts,” It is pointed 
out that, under s. 12 of the Act, the ap- 
plicant may be examined on oath or 
affirmation, that under s. 16, the Board is 
vested with the powers of a Oivil Court 
under the O:ivil P. O., in connection with 
the summoning and examining of parties 
and witnesses andthe production of docue 
ments and that further, under s. 18 oi 
the Act, a Board may determine questions 
relating to the existence and amount of 
debte ‘after hearing the parties and consis 
dering the evidence produced.” It is 
further contended that Boards are em- 
powered to make final orders regarding 
the amount of the debts recoverable from 
debtors and that the Act contains proe- 
Visions under which the awards of a Debt 
Settlement Board may be executed. Machi- 
nery has also been provided by which 
appeals may be filed against orders of a 
Board and’ ander s. 50 it has been proe 
vided that proceedings under the Act should 
be deemed to be judicial proceedings under 
s. 228, 1. P. O. In support of the contention 
that Debt Settlement Boards are ‘‘Oourts” 
reliance is also placed upon the definition 
of the term ‘‘Oourt” in the Evi. Act which 
is in the following terms ; “Oourt” includes 
all Judges ard Magistrates, and all pere 
sons, except arbitrators, legally authorized 
to take evidence, This definition is how- 
ever not very helpful in connection with 
the present case because the definition of 
the word “Court” in the- Evi. Act bas 
been framed only for the purposes of that 
Act which, under s. 40, Ben. Agri. 
Debtors Act, has no application to 
Debt Settlement Boards in the absence of 
express provision to that effect. The Cris 
minal P. O., contains no detinition of the 
expression *‘Oourt,” but it is provided in 
5. 4 (2) of the Oode that 
“all words and expressions used herein and defined 
inthe I. P, O. and not hereinbefore defined, shali*be 
deemed to havethe meanings respectively attributed 
to them by that Oode,’’ 

Tae only Court which is defined in the 
I. P. O., isa “Oourt of Justice” and the 


definitioa is in the following terms: 
“The words ‘Uourt of Justice’ denote a Judge who 
is empowered by law to act judicially alone, or a body 


“are empowered to deal 


688 
of Judges which is empowered by law to act judicially 
asa body ae such Judge or body of Judges is act- 
ing judicially.” 

L this saient it was held by this 
Oourt in Raghoobuns Sahoy v, Kokil Singh 
(1), and Nar do Lal Ganguli v. K hetra Mohan 
Ghose (2), that the word “Court” as used 
in s. 195, Oriminal P. O., had a wider means 
ing than a “Court of Justice” as defined 


in the I:-P. O If the definition of the 


expression ‘“‘'Oourt of Justice" in the I, P, 
C., be read inthe light of the definition 
of the: term “Judge” in a. 19 and the illus- 
trations to that section, it will be seen 
that it is--sufficiently wide to cover all 


are, however, cther Oourts, for example, 
Tribunals of Election Commissioners, which 
judicially with 
matters -which may be referred to them 
and the question, therefore, arises whether 
Debt Settlement Boards can be regarded 
as “Courts” inthe wide sense in which that 
term has been used in 8. 195, Oriminal 
P.O. The decisions to which we have been 
referred donot contain any very precise 
definition of the term “Oourt. Hach case 
appears to have been decided with parti- 
cular reference to the special features of 
the tribunal tLe status of which was being 
discussed in those decisions. To give an 
exhaustive list of the attributes of a “Oourt? 
for the purposes of s. 195, Oriminal P, O., 
would be difficult if not impossible, The 
term may ; E S 
“include a tribunal empowered to deal with a parti- 
cular matter and authorized to receive evidence bear- 
ing on that matter inorder to enableit to arrive at a 
determination : Raghoobuns Sahoy v. Kokil Singh (1), 
at p, 876%,” i ; 

‘Such a criterion would, however, not 
afford an essential test of what is or what 
is nota “Court.” As pointed out in Hals- 
bury’s Laws of England, Edn. 2, p..526: 
-“A tribunal is not necessarily a Court in the 
strict -sense _ of ‘exercising judicial power because; 
(1)-it gives a final decision; (z) hears witnesses on 
oath ; (3) two or more contending parties appear 
before it between whom it has to decide ; (4) it gives 
decisions -which affect the rights of subjects; 
5) there. is an appeal tu a Oourt; and (6) it is a 
ody to which a matter is referred by another 


body. Many bodies are not Courts, although they 
have to decide questions, and in so doing have 
to act judicially, in the sense that the proceed- 
ings must be conducted with fairless and im- 


partiality.” : 


{he judgment in Raghoobuns Sahoy ve 
Kokil Singh-(1)-is brief and.not.very helpful 
on the question of the real:test-that. should. 


` (1) 17 O 872. < 
= 45 O 585; 44 Ind. Oas. 331; A I R 1918 Oal, 932; 


27.0 L J463; 19 Or. L J dh, 
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be applied in deciding a question of this 
nature, but what seems to have impressed. 
the learned Judges in that case was that, 
in their view, ss. 69 and 70, Ben. Ten.. 
Act, imposed aduty upon the Co.leector in 
appraisement proceedings to come to a final 
judicial decision after taking such legal evi- 
dence as he considered necessary. On ‘the 
other hand, it was held in Durga Das 
Rakhit v. Queen-Empress (3), that, in con- 
necticn with land acquisition proceedings, 
tbe Collector was not a “Court” and this 
decision was followed in Ezra v. Secretary 


Of State (4), because the Collector's 


_3‘determination was not a judicial act; he was 
Civil, Oriminal and Revenue Courts. There y judi 


acting merely- as an agent of the Govt. to ascertain 
the value and to make a tender (p. 621*).” 


On the other hand, it washeld in Nando 
Lal Gangult v. Khetra Mohan Ghose (2), 
that thetribunal constituted by the Calcutta 
Improvement Act (Ben. Act V of 1911) isa 
“Oourt” within the meaning of s, 195,- 
Criminal P. O. Further, Chaudhuri, J., held 
in Bal Chand v. Tarak Chand, 27 Ind. Oas. 
215 .(d),. that .the Registrar of: the 
Presidency Small Cause Court, in deciding 
questions relating to the service of sum- 
mcnses, is a “Qvurt.” Again, in the 
casein Bibhuti Bhusan Adhikari v. Khem 
Chand..(6) Mukherji -and 3. K, Ghose, Jd., 
held that a Oollector who holds a. sum- 
mary investigation under s 14, Pátni` 
Regulation, is a “Oourt” within the mean» 
ing of s.195, Criminal P. O. The general 
principle on which those cases were decided 
is not altogether clear but the learned’ 
Judges appear to have held the opinion that 
the authorities in question were Oourts 
because tney were empowered.to deal judi- 
clally with the matters which had been 
referred to them. The decision of Cuming 
and Graham, JJ., in J. C. Galstaun v. 
Banku Behary (7), adopted the view which 
had been taken inthe jadgment ia Durga . 
Das Rikhit v. Queen Empress (3). [o-the © 
course of his judgment in that. tase 
Ouming, J.. observed: 

“As far as can be seen s. 476 is the only 
section which gives any Ovourt powers to make a 
complaint. ‘This section seems to deal only with 


Civil, Revenue or Uriminal Uourts. Therefore, it 
seems tome that although the word used in 


(3) 27 O 820. 

(4) 32 O 600; 32 I A 93, 90 W N 454;1 OL J 227; 8 
Sar. 779 (P C). _ 

(5) 27 Ind. Uas. 215; A I R1915 Cal. 105; 16 Or. LJ 
151; 18 O W N 1323. 

(6) 38 O W N 078; 149 Ind, Oas. 363; A IR 193: Oal 
451; (1934) Or. Oas. 623; 610 792; 35 Or. Lt 946;6 R 

568. 
(7) 3L O W N 825; 104 Ind. Oas. 249; A I R 1927 Cal. 
621; 28 Or. L J 809. 
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8. 195, sub-s, (2) is ‘includes’, the Oourts which 
can make a complaint under that section are restrict- 
ed to the Courts which. we find detailed in s. 476, 
Oriminal: P, 0.” 


Althouga’ we are entirely in agree- 
ment with the learned Judge in the 
conclusion at which he arrives to the effect 
that the Land Acquisition Collector was 
not a ‘‘Oourt”, we do not agree that the 
scope of s. 195 as regard the making of 
complaints is restricted to the Oourts 
detailed in s, 476, Oriminal P. O. In this 
connection, we think that the law has 


been more correctly stated by Harrison, J.s ; 
in M. M. Khan v. Emperor (8). In that case,” 
it wag held that. persons appointed as Special ° 


Commissioners under, Act XXXVII of 1850 
to hold an enquiry relating to public servants 
constituted a “Court” within the meaning 
of s. 195, Criminal P: O., and, therefore, a 
complaint by them was necessary in connec- 
tion with prosecutions in respect of the 
offences mentioned in s. 195 (1). (b) of the 
Oode.. In the course of his judgment in 
that case the learned Judge observed: | 
“Itappears to me that Bilas-Singh v. Emperor (9), 
lays down the correct view of the position, The 
question to be decided was whether Election’ Oom- 
missioners were a Court. The decision was that 
they were not a Oivil -Oourt, but the complaint 
which they purported to make must bedeem- 
ed-to be one under s. 195 (1) (6) by a Court ‘in 
“its wider meaning excluding-a Oivil, Revenue or 
Oriminal Oourt.’ The definition in this section has 
been amplified, the word ‘include’ being substitut- 
ed for ‘means’ in 1923, There are Courts outside 
the Oriminal, Oivil and” Revenue Oourts. The 


Election- Commissioners constitute- such a Court; - 


Bilas Singh v. Emperor (9). The Income-tax Com- 
missioners, as held in In re Nataraja Iyer (10), 
arë such a Oourt. Similarly the Oommissioners 
appointed under Act’ XXXVIII of 1850 are such a 
Gourt and in just the same way as Election Oom- 
missioners are a. Court. They do not in the 
narrow sense, administer justice themselves but 


like the Election Commissioners they make a report ; 


as.& result of their enquiry.” 

` Debt Settlement Boards aré certainly not 
Revenue or Oriminal @ourts, They are 
tribunals which have -beén - created by 
a special statute for a special purpose 
and’ are not Civil Courts within the mean- 
ing: of cl, 16, Letters Patents Mohammad 


Abdullah Shah Chowdhury v. Girdhari - 
Lal (11), Ram Krishna Sukul v. Ali Newaj - 


(12), Farther, they do not try suits of a 


(8) 17L 391; 134 Ind, Oas. 818; A I R 193) Lah. 662; 


(1931) Cr. Oas. 924; 32 P L R 939; 32 Or, L J 1252; Ind. 
Rul, (1931) Lah, 1010. 


(9) 47 A 934; 89Ind. Oas. 630; A-I R 1925 All: 737; 
(1912) 


23 A;L J 845. l , 
(10) 36 M 72; 16 Ind. Oas. 755; 23M L J 393; 
M W N 1012; 13 Or.: LJ 723; 13 M L T 367. 
11) 42'0 W N 507; 176 Ind. Oas. 616; A I R 1938 
Oal. 448; 68 O L J 407; LLR O 138 (1) - fie 
(12) 42 C W, N 892; 178 Ind. Oas. 172; A I R:1938 
Oal 688; 11 R O 328, À 
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civil nature and are not governed either by 
the provisions of the Oivil P. O., or by the 
terms of the Bengal, Agra and Assam 
Civil Courts Act. They cannot therefore, 
be described as Civil Oourts, It is, howe 
ever, argued that the Boards must be regarde 
ed as “Courts” in the wider meaning of that 
terms because they are empowered to 
come to decisions with regard to certain 
matters to which the Ben. Agri. Debtors 
Act expressly relates, The effect of the 
recent, decisions on the question of the 
general attributes of a “Court” have been 
conveniently summarised by Ourgenven, J., 
in Mahabaleswarappa v, Gopalaswami 
Mudaliar (13), at p. 677 as follows: 

“To summarise the effect of these decisions it would 
seem that we have to look, not to the source of a 
tribunal's authority, or to any peculiarity in the 
method adopted of creating it, (though it is undoubt- 
edly a consideration that it derives itg powers 
medialely or immediately from the Crown) but to 
the general character of its powers and activities. 
If it has power to regulate legal rights by the 
delivery of definitive judgments, and to enforce its 
orders by legal-sanctions, and if its procedure is 
judicial in character, in such matters as the taking 


of evidence and the administration of the oath, 
then it a “Court” 


We are prepared to adopt the above 
summary as far as it goes but, in our 
judgment, particular emphasis should also 
be laid upon. what we consider to be an 
esseatial feature of all Courts wiz, that 
the tribunal in question must be one in 
Which justiceis judicially administered and 
which is empowered to arrive at an indepen- 
dent judicial decision on legal evidence. 
Can it be said that the Boards constituted 
under the Ben. Agri. Debtors Act are 
“Courts” in this sense of the term? From 
the Preamble tothe Ben. Agri, Dabtors Act 
it appears that the primary object of the 
Act was to make provision forthe relief of 
indebtedness of agricultural debtors, and, 
for that purpose, Govt. are empowered under 
s. 3 of the Act to constitute Debt Settle 
ment Boards. In cases in which applications 
have been made to these Boards for the 
settlement of debts the jurisdiction of the 
ordinary Oourtsis ousted under ss. 33 and 
34 of the Act. The Boards do not frame 
their awards according to the rights which 
may have accrued to the contracting parties 
under the provisions in the Contract Act or 
the T. P. Act, but,-on the other hend, 
they are. enjoined under s8. 15 to use their 
best endeavours to induce partiesto arrive 


. at an amicable settlement and, under 


(13) AIR 1935 Mad. 673(677); 156 Ind. Oas. 311; 
(1935) Or. Cas, 944; 36 Or. L J 895;58 M 954: 69 M 
ud 089; (1935) MW N 152 (2); 41 L W 503;7 RM 
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s. 19 they are empowered to order the 
settlement of debts in accordance with 
offers. which they may consider to be fair 
and reasonable. Further, under the pro- 
visions of s. 45, the ordinary principles of 
the Evi, Act and the Civil P. €C. do not 
apply to proceedings before the Boards. 
Sub-section (2) of s. 16 empowers Boards 
toreceive mere information from persons 
who may be present-and, this being the case, 
it is clear that, when the Board is directed 
under s. 18 (2) of the Act to make orders 
"after hearing the parties and considering 
the eveidence produced” the expression 
“evidence” is used not in the sense of 
evidence which would belegally admissible 
under the provisions of the Evi. Act but as 
referring to any material to which the 
Board may think fit to refer in arriving at 
its decision, Further, the procedure to be 
observed by the Boards is not the procedure 
laid. down by the Civil- P, O., but is pre- 
scribed by Govt. under rules framed under 
8. 55 of the. Act. It is also provided in 
s. 42. that “a Board shall in all proceed- 
ings under this Act, be subject to the 
control of the Local Govt.” and that the 
Boards may be inspected by a person 
appointed by the Local Govt. 

In our view the abovementioned provi- 
sionsread in the light of the general scheme 
of the Act make it clear that Debt Settlement 
Boards are merely units of a department of 
Govt, which has been constituted for the 
purpose of settling debts. They have not 
been set up as independent judicial tribunals 
for the purpose of administering justice 
according to ordinary judicial principles but 
for the purpose of putting into effect the 
policy of the Department of Govt.under which 
they function and which controls their,proce- 
dure. Their purpcse is to oust the jurisdic- 
tion of the Courts which have been set up 
by the Legislature for the decision of 
civil matters in accordance with the 
ordinary legal rights of the parties con- 
cerned. They must therefore be regarded 
as agents of the Local Govt. vested with 
certain legal powers for a definite 
purpose and they cannot be regarded as 
“Courts” even within the wide meaning 
with which that expression is used in s, 195, 
Oriminal P. O. 
` It- is, of course, the general policy of 
the Legislature that precautions of some 
sort should be impcsed on prcsecutions in 
respect of offences such as those to which 
reference is made in s. 195, Criminal 
P.O. and it hes therefore been laid down 
that: prosecutions in respect of the offences 


HARI OHARAN KUNDU V. KAUSAI OHARAN (OAT) 


188 IO 


mentioned in 8." 195 (1) (6) and (e) of the 
Code should only be undertaken on the 
complaint in writing of the Court concerned 


or of some other Court to which such Court - 


is subordinate. In the case of such matters 
as the intentional making of false state- 
ments the ‘requisite precaution is provide 
ed by s. 54, Ben. Agri. Debtors Act, 


which provides that no prosecution for- 


any offence under that section may. be 
Commenced except by or with the per- 
mission of ths Collector, The provision of 
tbis section in the Actis in itself an indie 
cation that the Boards were not intended 
by. 2" the Legislature: to be regarded as 
“@ourts,” and that the proceedings before 
these Boards were not intended to be judi- 
cial proceedings except for the limited 
purpose of s. 
tribunals been ‘‘Oourts,” a section of this 
nature would not have been necessary as 
prosecutions in respect of the matters men- 
tioned in s, 54 of the Act could have been 


instituted under the appropriate section of. 


Chap. XI, I. P. O., on the complaint of the 


Board concerned. It was however evidently 


due to the fact that these proceedings could 
not be regarded as judicial proceedings 
except for the purpose's. 228, I. P. O. 
nor the Boards as “Courts” 
found necessary to prescribe penalties 
in respect of certain acts which, if they 
had been done in connection with proceed- 


ings before Oourts, would have been offene. 


ces against public justice under Chap. XI, 
I-P. O, i 


Finally, it is argued that in any event 

was re- ` 
quired under s. 54 ofthe Act before the - 
petitioner could be prosecuted in respect of ~ 


the sanction of the Collector 


the offences which he is alleged to have 
committed. 


If he had intended to proceed against them 
as regards any false statement contained 
in that document, the sanction of the Ool- 
lector would have 
s. 04, Ben. Agri. Debtors Act, but this 
section has no application except in respect 
of the offences expressly mentioned therein. 


It therefore follows that no sanction under . 


this section was necessary as regards the 
complaint with a. view to the prosecution 
in respect of offences under ss. 465, 467 
and 471, [. P. C. However as regards the 
proposed, prosecution under s. 193, I. P, O., 
the complaint was misconceived. 
already pointed out that proceedings before 


228, I, P.O. Had these 


The main ‘intention of the 
complainant in this case is to prosecute- 
certain persons in respect of a forged docu-’ ° 
ment under ss, 465, 467 and 471, I. P. 0.. 


that it was: 


been required under ` 


We have - 


} 


n 
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a Debt Settlement Board cannot be regard- 
ed as “judicial proceedings” except for the 


limited purposs of s. 228, I. P. O., so it. 


follows that no prosecution will lie under 
8. 193 of the Code for giving false evidence 
or fabricating false evidence in respect of 
such proceedings. This rule must therefore 
ə made absolute in the following terms, 
The order of the learned Sessions J udge 
is affirmed in so far as it relates to the 
proposed prosecution under ss. 465, 467 and 
471, I. P. O., but the proceedings will be 
quashed in respect of the order as regards 
the complaint under s. 193, I. P. O. Sia 


Khundkar, J.—I agree. ; 
B. Rule made absolute. 
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Specific performance — Suit for, by vendor—Con- 
ditions necessary — Disposition of property after 
contract òf sale, when disables vendor from carrying 
out contraci—Held, that execution of lease by vendor 
did not disable him from carrying out contract of 
sale so as to disentitle him to claim specific per- 
formance —Specific Relief Act (I of 1877), 3. 19— 
Plaintiff disentitling himself to claim specific per- 
formance — If can claim damages. 

In a suit for specific performance the plaintiff must 
always be ready andwilling to carry out his part of 
the contract, A transaction whereby a vendor dis- 
poses of the subject-matter of the contract in viola- 
tion of the contract has a two-fold significance ; (1) 
as showing an intention on his part to treat thecon- 
tract as at an end or to abandon the contract and (9) 
as bearing on the question of his capacity to per- 
form the contract. Where subsequently to the con- 
tract the vendor sells away the subject-matter of the 
contract to a third party, the Court will be justified. 
in drawing both the inferences above indicated, 
namely that he had thereby shown his intention to 
abandon the contract so far as specific performanca 
thereof was concerned and also disabled himself 
from performing the contract in the sense of convey- 
ing the property tothe original vendee. Where how- 
ever the subsequent transaction entered into by him 
is not in the nature of a saleof the subject-matter of 
the contract and there is nothing to show that he 
intended to abandon the contract or to treat it as at 
an end, the question whether by such transaction he 
has incapacitated or disabled himself from performing 
his part of the contract will be a question of fact, to 
be determined in the light of several considerations. 
The vendor’s obligation to deliver possession arises 
only when the purchase money is paid by the vendee 
and the document of sale is executed by the vendor, 
It is with reference to these considerations that the 
question of the vendor’s ability to carry out the 
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several obligations imposed upon him bylaw as 
vendor must be determined. It is not right in all 
cases to take the state of things as on the date of 
the institution of the suit as conclusive proof that the 
vendor has incapacitated himself. 

Held, on facts that the lease given by the verdor 
did not disable him from carrying out his contract 
with the vendee soas to disentitle the vendor to 
claim specific performance. 111 Ind. Oas. 413 (1) and 
Hipgrave v. Oase (2), referred to. 

The award for damages unders.19, Spaciiic Relief 
Act, cannot be claimed by a plaintiff who by his own 
conduct has disentitled himself to claim specific per- 
oc ili Ind, Oas. 413 (1), relied on. [p. 592, 
col, 2. 


A. against the decree of the Sub-Judge, 
Tenali, in O. 8, No, 51 of 1932. 


Mr. V. Subramaniam, for the Appellant. 
Mr. V. Govindarajachari, for the Respone 
dent. 


Varadacharlar, J.—This appeal arises 
out of a suit for specific performance 
instituted by a vendor and his son, The 
son who is plaintiff No, 2 may be igaored 
for the purpose of this appeal and the 
vendor referred to as the plaintiff. The 
contract, evidenced by Ex. 1, was entered 
into on January 26, 1930. The plaintiff 
thereby agreed to sell 7 acres 74 cents of 
land.to the defendant for a sum of about 
Rs. 9,000. He,received Rs. 100 by way of 
advance and ib was agreed that the balance 
should be paid within one month and the 
transaction completed. As the sale price 
was mainly intended to be utilized by the 
vendor in discharge of his debts it was 
agreed that such balance as might remain 
after the debts had been discharged should 
be paid before the Sub-Registrar at the 
time of the registration of the sale deed. 
As a lease of the land was then outstand- 
ing, Ex. 1 finally provided that possession 
should be delivered to the vendee on the 
expiry of the term of that lease. For almost 
a year afterthe date of Ex. 1, the sale 
was not completed, and in January 1931 
notices (Exs. A and B) passed between 
the parties wherein each accused the other 
of default in carrying out the contract. 
The defendant also alleged in his reply 
(Ex. B) that the plaintiff had consented to 
give up the contract but was now trying to 
revive his claim under it. 

This suit was instituted on August 26, 
1932, after a preliminary attempt by the 
plaintifl to sue in forma pauperis had failed. 
As usual, the plamt alleged that the plain- 
tiff was ready and willing to perform his 
part of the contract. The defendant raised 
a number of defences, of which it is suffi- 
cient at this stage to refer to one foundéd 
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upon Ex. 2. ‘This is a document executed 
by the plaintiff on August 4, 1932 iu 
favour of his son-in-law for the purpose 


of raising asum of Rs. 1,000 stated to be. 


required to enable the plaintiff to file a 
süit for specific performance in respect of 
the suit contract. The document is des- 
cribed ag a munigutta lease under which the 
transferee was to remain in possession of 
thë suit- property for a period of 12- years 
from Fasli 1342 to the end of Fasli 1358 


and thereby get his advance of Rs. 1,000. 


‘liquidated. The defendant contended that 
by the execution of thie document in 
respect of the suit property, the plaintiff 


“had disabled himself from carrying out his 


part of the contract and that the suit 
should accordingly be dismissed. By way 
of rejoinder, the plaintiff alleged that Ex. 2 
had been executed on the understanding 
that the transferee under Ex. 2 should 
give up possession whenever the plaintiff 
so required with a view to enable him to 
deliver possession to the defendant. Before 
the suit came on for final disposal, the 
plaintiff had also obtained from the trans- 
foree under Ex. 2:8 deed of release, marked 
Ex. O in the case on August 14; 1933, This 
recited the prior agreement between the 
parties and stated thatthe executant had 
thereby given up his rights under Ex, 2 
and -shall‘thereafter have nothing todo with 
the land. It however contained a clause at 
the end that as certain cultivators had then 
raised crops on the land, they should be 


. allowed to harvest those crops at the harvest 


season. With reference to this contention 
dnd the allegations bearing thereon on both 


. sides, the-Oourt framed Issue No, 3, namely 


whether the plaintiff disabled himself by the 
date of suit from performing his partof the 
contract. 


During the pendency of the suit, the 
plaintiff amended the plaint by including 


an alternative claim for damages. In 


answer to this claim, it was contended on 
behalf of the defendant that if the plaintiff 
had disentitled himself to claim specific 
performance by his own conduct, the claim 
for damages could not be sustained under 
s. 19, Specific Relief Act, in view of the 
decision of the Judicial Committee in 
Avdeshir Mama v. Flora Sassoon (l). It 
was also contended that the claim for 
damages, if regarded as an independent 
elaim, was barred by limitation, as more 


(1) 52 B 597; 111 Ind, Cas. 413; A I R 1928 P O 208; 


., 551 A360; 32 OW N 988; 30 Bom. L R 1242; 28 L W 


257; I L T 40 Bom. 125; 55 M L J 523; (1928) M W N 
693:"48'O L'J 151 (P O) 


KUNOHA RAMAKRISHNAYYA V. KONDAMUDI SRBEBAMULU (MADR.) ` 


188 10 


than three years had elapsed from the date 
of the breach of contract, before the amend- 
ment was made. These questions relating 
to the claim for damages form the subject- 
matter of Issues Nos. 9 and 10. Issue No. 8 
is substantially the same as Issue No, 3 for 
our present purpose. ‘The lower Court dealt 
with Issues Nos. 3,8, 9 and 10 as prelimi- 
nary issues, after marking Exs. A, B and O 
and Exs. 1 and 2. It was of opinion that 
the decision in Ardeshir Mama v. Flora 
Sassoon (1) disentitled the plaintiff to claim 
specilic performance after he had executed 
Ex. 2. It also followed on that view that 
the claim for damages was unsastainable, 
The learned Subordinate Judge further held 
that the claim for damages was barred by 
limitation. He accordingly dismissed the 
suit. Hence this appeal by the plaintiff, 
The claim for damages may be briefly 
dealt with. In Ardeshir Mama v. Flora 
Sassoon (1}, their Lordships of the Judicial 


- Committee have emphasised the distinction 


between a claim for damageson the foot 
ing that the contract had been broken by 
the defendant and that the breach had 
been accepted by the plaintiff and a claim 
for damages as merely an alternative to a 
claim for'specific performance. They’ have 
pointed ‘out that in the latter case the plain- 
tiff affirms the existence of the contract. even, 
atthe date of the suit and it willnot be. | 
open to him in sucha case -to-fall back 
upon wha} they refer to as the common law 
claim fox damages. on the footing of a breach 
of contract already committed by the defende 
ant. In the present case, the plaintiff clears 
ly elected to treat the contract as in force 
notwithstanding the defendent's.default and 
the lower Oourt was accordingly right in 
holding that the plaintiff's claim for’ 
damages was not Sustainable as an inde* 
pendent claim. The same decision is also: 
authority for holding that. the: award. 
for- damages under s. 19; Specific - Relief 
Act, cannot be claimed by a plaintiff who 
by his: own conduct has disentitled him- 
self to claim specific performance. In.this: 
view it is unnecessary to deal with- the 
question ‘of limitation, because if the claim: 
for damages has to be considered only. 
under s. 19, Specific Relief Act, no bar of. 
limitation will arige-in the case, as a- suit-for' 
specitic performance had been instituted’in: 
time. The only question, therefore for, décis 
sion in the: appeal is that raised by. Issue 
No. 3 in the case namely whether the 
plaintiff has disabled himself from per- 
forming his part.vf the contract. 

We. are unable.to. concur in. the. decis 
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sion of the lower Oourt on Iesue No. 3. It 
ls true thatina suit for specific perform- 
ance the plaintiff must always be ready 
and willing to carry out his part of the 
contract. We do notthink that the execu- 
tion of Ex. 2 can of itself be held to show 
that the plaintiff was not ready and willing. 
A transaction whereby a vendor disposes of 
the subject-matter of the contract in vio- 
lation of the contract has a two-fold signi- 
ficance: (1) as showing an intention on his 
part to treat the contract as at an end or 
_to abandon the contract and (2) as bearing 
on the question of bis capacity to perform 
the contract. Where subsequently to the 
contract the vendor sells away the subject- 
matter of the contract to a third party, 
the Court willbe justified in drawing both. 
the inferences above indicated, namely that 
he had thereby shown his intention to 
abandon tke contract so far as specific 
performance thereof was concerned and 
also disabled himself from performing the 
contract in the senge of conveying the 
property to the original vendee. As ex- 
plained in Hipgrave v, Case (2) and in 
Ardeshir Mama v. Flora Sassoon (1), such a 
disposition of the property by the vendor 
might not disentitle him to claim damages 
as on a breach of contract, if prior to 
such disposition the vendee had broken 
his contract, because it is recognized that 
on repudiation by the vendee, the vendor 
ig entitled to treat the cantract as at 
an end without forgoing his right to claim 
damages. Where however the subsequent 
transaction entered into by him is not 
in the nature of a sale of the subject- 
matter of the contract and there is noth- 
ing to show that he intended to abandon 
the contract or to treat it as atan end, the 
question whether by ‘such transaction he 
has incapacitated. or disabled himself from 
performing his part cf the contract will 
be a question of fact, to be determined 
in the light of several considerations, To 
take an extreme case, a vendor may, pend- 
ing a suit for specific performance, be obe 
liged to lease the property, say for a year, 
It seems to us it will be tco much to conclude 
from this that the vendor has either shown 
an intention to abandon the contract or 
disabled himself from performing the con- 
tract. We can see no justification for 
holding.that.a. vendcr in that position must 
keep the property waste or cultivate it hime 
self and lease it even for a short term cnly 
at his peril, If on the other hand the term 


(2) (1885) 28 Oh. D 356; 54 L J Oh, 399; 52L T 
242, 
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of the lease or the nature of the transaction 
was such that it would be impossible for 
the vendor to be able to carry out his 
obligations even when the time arrived 
for his delivering possession to the vendse 
when he succeeded in his suit for speci» 
fic performance, it might well be treated 
as a case where the vendor had disabled 
himself from carrying out his part of the 
contract. It does not seem to us right in 
all cases to take the state of things as on the 
date of the institution of the suit as conclu 
sive proof that the vendor has incapacitatad 
himself. 

In the present case, Ex. 2 is no doubt 
for aterm of 12 years, If for instance 
the allegation were true that even when 
Ex. 2 was executed it was the undor- 
standing between the parties to Ex. 2 that 
the transferee should put the vendor beck 
in possession whenever he wanted to 
enable him to deliver possession to the 
vendee, it would be difficult to say that the 
vendor by the mere execution of Ex. 2 
had disabled himself from carrying out his 
contract with the vendee. Again, if, 83 
appears from Ex. 0, the vendor has obtained 
a release from the transferees under Ex. 2 
in sufficient time to enable him to put 
the vendee in possession the moment his 
obligation to deliver possession arises, it 
does not seem to us right to hold that 
the vendor has disabled himself either. 
No evidence having been recorded, we 
cannot say whether Ex. O has really put 
the vendor in a position to carry out his 
obligation under the contract of sale. It must 
be remembered in this connexion, that under 
the T. P. Act as also under the general law 
as stated in the passages quoted by the lear- 
ned Subordinate Judge from Halsbury’s 
Laws of England, the vendor's obligation to 
deliver possession arises only when the pur- 
chase money is paid by the vendee and the 
document of sale is executed by the vendor. 
It is with reference to these considerations 
that the question of the vendors ability 
to carry out the several obligations imposed 
upon him by law as vendor must be deter- 
mined. Where for instance, he has made 
it impossible for himself even to convey 
the properly with good title, the position 
might be different, But where the alleged 
incapacity related only to one or another 
of the several obligations of the vendor 
under the contract, it will be a question to 
be determined in each case whether or not 
the vendor is in a position to perform 
that particular obligation at the time when 
under the law he is bound to perform, 


4 
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it, Dealing with the case in the light of 
these considerations, we cannot uphold the 
finding ‘recorded by the lower Court on 
Issue No. 3, merely on the information 
furnished by the documents Exs. 2 and O. 


-When the case goes back to be dealt with 


on the merits,it will be for the Court to 
determine in the light of the materials 


‘that may be placed before it, whether in 


respect of the several obligations which the 
vendor has to fulfil; he is or is not in a posi- 


tion’ fo ‘carry out the same in due time. We 


will ‘only add that the mere provision in 


‘Ex, O that the cultivators who had then 


‘raised crops on the land should be per- 


“vering possession to the vendee 
` course; because till the execution of the 
“gale deed, the vendee wiil not in law be 
- entitled to the rents and profits accruing on 


mitted to harvest those crops cannot be 
treated as disabling the vendor from deli- 


‘the land and whoever has raised the crops 


_ ment; B can repudiate it, 


p. 398, Edn. 2). 


will be entitled to harvest them indepen- 
dently of the question of transfer of posses: 
sion by the vendor to the vendee. 


= d í , 
“Ib seems to us necessary in this con- 
- nexion.to say a word about a passage 


quoted by the learned Subordinate Judge 
from Ashburner'’s Principles. of Equity (at 


It is there observed that 

“if A agrees to convey land to B ata future date 
and before that date conveys the land to a third per- 
son, A commits an anticipatory breach of his agree- 
It is immaterial that A 
might by re-purchasing the land before the date 
fixed recapacitate himself to perform his contract 


“with B.” 


- The. learned Judge treats this dictum 


' as conclusive against the plaintiff in this 


case. This does not seem to us to be a 


‘ correct application of the passage quoted, 


In the context in which it occurs, the 
passage relates to the right of the other 


“party to the contract to treat an anticipa- 


tory breach as pulting an end to the cone 


‘tract; and all that the passage lays down is 


that in the event of an anticipatory breach 
by one party, the other party cannot be 
prevented from treating the contract as at 


“an end merely onthe ground of the possis 


bility that the party who has broken the 
contract by selling away the subjectematter 


` of the contract may subsequently re-acquire 
‘it. As we have already pointed out, there 
“iga substantial difference between 
- effect of a sale and the effect of other kinds 


the 


of disposition, for the purposes of the 
decision of the question now before us. 
That the plaintiff had no intention of break- 


ing or abandoning the suit contract when -- 


he ‘entered into Ex, 2 is made clear by 
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the fact that Ex. 2 specifically recites his 
intention to sue for specific performance 
of the contract and purports to raise money 
for the expenses of the litigation. We do 
not suggest that if as a matter of law the 
execution of Ex. 2 wonld of itself have 
sufficed to deprive the plaintiff of his right 
to claim specific performance, his intention 
can help him, Butin so far asthe autho- 


-rities lay stress upon the readiness’ and 


willingness of the vendor to carry out his 
contract and upon the absence of any con» 
duct indicating an intention to abandon or 
repudiate the contract, this circumstance is 
of importance. We may also add that the 
fact that the plaintiff was probably led into 
executing Ex. 2 by the observations made 
by the Oourt when dismissing his petition to 
sue in forma pauperis is also not without 
Significance in this connexion. The order 
of the Oourt seemed to imply that it was 
open to the plaintiff to raise money on the 
security of the suit property itself. We 
are doubtful if that was a correct view: but 
whether correct or not, there can be little 
doubt that it must have led the plaintiff 
to enter into this transaction to raise money 
for the expenses of the litigation. 

It is thus clear that there has been 
no repudiation or abandonment of the 
contract by the plaintiff, nor any breach 
nor any circumstance, which must neces- 
Sarily be held to have incapacitated him 
from performing his obligations under the 
contract. The decree of the lower Oourt 
is accordingly set aside and the case re- 
manded for trial of all the issues (except 
9 and 10) on the merits. Issue No, 3 must 
be dealt with as a question of fact, in light 
of the observations already made. We have 
dealt with the case only onthe materials 
placed before the lower Oourt at the hear- 
ing of the suit. The parties will be at liberty 
to adduce evidence of all other relevant 
facts, when the case comes to be dealt with 
by the lower Oourt after remand. The 
appellant will be entitled to the costs of 
this appeal from respondent. No. 1, - As the 


- appeal has been filed in forma pauperis, 


there will be no direction either for pays 
ment of the court-fee payable on the memos 
randum of appeal or for its refund under 
s. 13, Court Fees Act. 


N. B. Case remanded. 
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__NAGPURHIGH COURT 
Civil Revision Application No, 770 of 1939 
February 26, 1940 
PURANIK, J. 
BALIRAM AND aNotHer—INsoLvVEnTs 
— APPLICANTS 
VETSUS 
LAXMAN SITARAM BRAHMIN AND 
OTHERS — ÜRBDITORS — OPPOSITE PARTY 

Provincial Insolvency Act (V of 1920), ss, 47 (4), 
28 (6)—C. P. Money-lenders Act (XIII of 1934), 
s. 1l—Secured creditor getting his security valued 
to get himself scheduled as creditor in insolvency 
with respect to balance due to him, ts not decree- 
holder under s. 11, Money-lenders Act (XIII of 
1934), with respect toamount of valuation of secu- 
rity—Courts cannot compel him to accept payment 
of secured debt by inatalments—No creditor secured 
or unsecured agreeing to scheme of insolvent—Court’s 
order directing sale of property 48 preper. 

Section 11 ofthe O. P. Money-lenders Act, is applic- 
able to a case where a decree has been passed and 
an application is made in respect of that decree 
by the judgment-debtor. The creditors who prove 
their debts in an Insolvency Court and get the 


same entered ina Schedule of the Insolvency Court 


may be gaidto be decree-holders but a secured 
creditor who only gets his security valued in order 
to get himself ‘scheduled as a creditor in insolvency 
proceedings with respect tothe balance due to him 
cannot be regarded as a decree-holder with respect 
to the amount of the valuation of the security. His 
right of realising his security is unaffected under 
s, 28 (6) of the Prov. Insol, Act. The Oourts, 
therefore, cannot compel the secured creditors to 
accept payment of their secured debt by instal- 
ments in the manner proposed by the ingol- 
- vents. 

Where all creditors, secured as well as unsecured, 
decline to accept the composition scheme as propos- 
ed by the insolvent, the order of the Insolvency 
Court under s. 47 (4), Prov. Insol. Act that the 
"property be sold with a view to paying off the 
secured ‘creditors and applying the balance towards 
‘the debts of the unsecured creditors is proper. 

O. R. App. of the order of the Oourt of 
the District Judge, Nagpur, dated October 
4, 1939, 


Choudhary S. C, Dutt, for the Applicants. 
Messrs, D. N, Deo, S. R. Mangrulker and 
_R, A. Dube, for the Non-Applicants. 


Order.—This is an application for revi* 
sion by two persons who were adjudged 


insolvents on September 18, 1934, against ` 


the order of the lower Appellate Gourt 
declining to sanction a seheme of composi- 
tion which they proposed. There are certain 
-. Becured creditors, namely, Nos. 3 and4, 
and the rest of them unsecured creditore. 
The debts due to the eecured creditora 
amounted to Rs. 3,500. The secured creditors 
applied to the Insolvency Court for the 
valuation of their security and for permis- 
sion to be scheduled for the balance. This 
was allowed. They applied tothe Gourt 
to realise their security by gale of certain 
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houses which are subject toa mortgage in 
their favour. Ib appears from the insolvency 
record that when under s. 47 (4) the secured 
ereditors applied for having their security 
valued and the amount due to them realised 
by sale of their mortgaged property and 
asked for being scheduled for the balance 
the insolvents objected to an order for sale 
oftheir property. The Insolvency Court 
did not accept this and ordered under s. 47 
(4) that the property be sold with a view to 
paying off the secured creditors and apply- 
ing the balance towards the debts of the 
unsecured creditors. This formed the sub- 
jectematter of an appeal before the District 
Judge and on September 13, 1937, in Mis- 
cellaneous Oivi! Appeal No, 21 of 1937 the 
District Judge held that the houses might 
be sold: There was an appeal before this 
Court, Miscelleneous No, 1 of 19338, against 
this decision, and this Court dismissed the 
appeal holding that the order for sale that 
has been passed by the Insolvency Court 
was proper. This was decided on March 
19, 1938 Thereafter ths insolvents again 
applied to the Court on November 2, 1938 
and March 7, 1939, proposing a fresh 
scheme of composition and asking the Oourt 
not to proceed with the sale of the property 
butto accept the scheme as propounded in 
those applications, The Insolvency Court 
after hearing both sides in connection with 
that scheme and finding that neither the 
secured creditors nor the unsecured ones 
were agreeable tothe scheme passed an 
order on March 17, 1933, declining to 
accept the scheme, The scheme suggested 
by the insolvents was on the very face of it 
such as no creditor could accept. The ine 
solvents proposed to make a monthly pays 
ment of Rs. 80 and wanted that to be dise 
tributed between the secured creditors 
and the unsecured creditors in certain pro- 
portion and wanted the sale to be indefini- 
tely postponed and the debts due to be 
liquidated in this manner. Past experience 
about thesa insolvents had shown the Court 
that they did not deposit the amount that 
they were asked to deposit, Ihe Court 
therefore thought the deposit that they 
proposed to make being mainly at their 
sweet will no faith could be placed in such 
a deposit and the scheme would not properly 
work, Against this decision of the Court 
an appeal was filed before the Wis:rict 
Judge and the District Judge held that the 
Insolvency Court was rightin cominy to the 
conclusion to which it did and dismissed the 
appeal, _ 
In the present application for revision 
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against this order it was argued that the 
Courts below were wrong in saying that they 
could not compel the secured creditors to 
accept the: proposed scheme and ag the 
order declining to accept the scheme was 
mainly -due to this wrong impression on 
the parts of the Courts below it should be 
vacated, I was referred tos. 11 of the O. 
P. Money-lenders Act and the definition of 
‘Court’ given in 8. 2 (4). “Court” has been 
defined inthe Money-lenders Acts. 2 (4), as 
including a Court acting in the exercise of 
insolvency jurisdiction, but 5.11 of the 
Money-lenders Act lays down that the 
Court may at any time on the application 
of a judgmentsdebtor, after notice to the 
decree-holder, direct that the amount of 
any decree passéd against him, whether 
before or after this Act comes into force, 
in respect of a loan shall be paid in such 
number of instalments and subject to such 
conditions on the date fixed by it as, hav- 
ing. regard to the circumstances of the 
judgment-debtor andthe amount of the 
decree, it considers fit. Section11 of the 
Money-lenders Act therefore is applicable 
to a case where a decree has been passed 
and an application is made in respect of 
that decree by the judgmentedebtors. The 
creditors who prove their debts in an Insole 
vency Court and get the same entered in 
a.schedue of the Insolvency Court may be 
said to be decree-holders buta secured 
creditor who only gets his security valued 
in crderto get himself scheduled as a 
creditor in insolvency Proceedings with 
respect to the balance due to him cannot be 
regarded as a decree-holder with respect to 
the amount of the valuation of the security. 
His right-of realising his Security is une 
affected under s, 28 (6) of the Insolvency Act. 
Tam therefore of the opinion that the lower 
Courts were right in concluding that they 
could not compel the secured creditcrs to 
accept payment of their secured debt by 
instalments in the manner proposed by the 
insolvents. 

While admitting this application for re- 
vision on the motion hearing I thought that 
the secured creditors might in the circum- 
stances of the case be persuaded to agree 
to accept the scheme and therefore notices 
were issued to all the creditors. At the 
hearing all creditors, secured as well as 
unsecured, declined te accept the composi- 
tion scheme as proposed. The secured 
crediters also referred me to the previous 


orders passed in the year 1937 ang conclud- 


ed ‘by the order of this Court on March 18, 
1938, and Stated that inasmuch as it has 
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a been held that the property should 

8 
off itis not competent for the insolvents 
to come up again to this Court and ask for 
a change of that order. As no creditor is 
agreeable tothe scheme proposed and as 
the orders of the Court are not such as ean 
be said to be in any way against law, I 
cannot see my way to interfere in revision 
in favour of these insolvents. _ 

The application for revision failsand is 
dismissed with costs. Oounsel’s fee Rs. 10; 


g. Application dismissed. ` 
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Letters Patent Appeal No.97 of 1936 ` 

March 24, 1939 | | 

Leaog, O. J., KRiISHNASWAMTI AYYANGAR ` 
AND Sommayya, JJ. GN 

JONNALA LAKSAMIDEVAMMA 

—~APPELLANT 
vETSUS 

JONNALA VEERA REDDI AND oragrs | 
YAN — RESPONDENTS aad 
Hindu Law—Widow—Maintenance—Suit by widow 
for maintenance, after partition of family—Her claim 
held enforceable only against co- parcener to whom her 


_ husband's share has been allotted. 


The duty of maintaining the widow devolves on the 
persons who take the property of the deceased un- 
divided member of the family and the duty’ is 
of the property. Qon- 
sequently where the widow of a CO-parcener sues for 
maintenance after the family has become divided, 
her claim is enforceable only against the co-parcener 
to whom her husband's share has been” allotted, 
137 Ind. Oas. 749 (1) and Jayanti Subbiah v. Alamelu 
Mangamma (3), followed. 10 Ind. Oas. 347 (2) and 
145 Ind. Oas. 961 (8), Overruled. 


L. P. A. against the decree and judgment 
of Venkataramana, Rao, J., in Second 


Appeal No, 1535 of 1931, dated March 27, 
1936. 


Mr. 
lant. 


Messrs, P. Satyonarayana Rao and V. 
Subramaniam, for the Respondents, 


V. Govindarajachari, for the Appel- 


Leach, C. J.—This appeal raises a ques- 
tion with regard to a Hindu widow's right 
to maintenance out of the family proper- 
ties after partition has taken place. The 
appellant was the plaintiff in the suit out 
of which the appeal arises. Her husband 
died some eight years before the suit, 
the time of his death, the joint family con- 
sisted of respondent No. 1 (the appellant’s 
father-in-law), respondent No, 2 (her bro« 
ther-in*law), and respondent No, 3, (a son 


sold and secured debt should be paid - 


At. 
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of her deceased husband by a previous 
wife). On December 20, 1925, the appellant 
made a formal demand for maintenance, 
The family was still joint. but on March 17, 
1926, a partition was effected by a regis» 
tered deed. The partition was.no doubt 
the result of the appellant’s demand, but 
it was a genuine partition. On the death 
of the appellant’s husband, his share in the 
family properties devolved upon respond- 
ent No. 3, and as the result of the partiticn 
respondent No.3 obtained what his father 
would: have obtained had he lived. The 
appellant then filed a suitin the Oourt of 
the District Munsif, Tenali, claiming that 
she was entitled to a decree against all the 
respondents on the ground that her status 
asa widow gave her the right to be maine 
tained out of the family estate as a whole 
and not merely out of that portion allotted 
to her stepson op partition. The District 
Munsif found in the appellant's favour and 
granted her a decree against all the res- 
pondente. He held that she was entitled 
to arrears of maintenance for seven years 
af the rate of Rs. 60 a year and to the 
payment of Rs, $0 a year from the date of 
the suit, In addition he awarded a sum 
of Rs. 20 for the purchase of utensils and 
directed the respondents to set aside a 
portion of the family house for the appel- 
lant tolive in or to pay her a further sum 
of Rs. 100. The decreesofar as respondents 
Nos. 1 and 2 were concerned was a personal 
decree, but so far asrespondent No.3 was 
concerned it was limited to his share in the 
family properties. 

Respondents Nos, 1 and 2 appealed to 
the Districi Judge of Guntur, who confirm- 
ed the District, Munsif’s decree with slight 
modifications, He directed that the sum 
payable as arrears of maintenance should 
be calculated at Rs. 60 per year for six 
years and at Rs. 84 per year for one 
year and that allthe amounts under the 
decree were to be recovered from the res- 
pondents in equal shares. The District 
Judge also modified the order which the 
District Munsif had passed with regard to 
costs. Respondents Nos. 1 and 2 then 
appealed to this Court. The appeal was 
heard by Venkataramana Rao, J., who allowe 
edit. In holding that respondent No, 3 was 
alone liablethe learned Judge followed the 
decision in Narasimha v. Venkatasubbamma 
(1), where a Division Bench of this Oourt 
(Waller and Jackson, JJ.) held that when 

(1) 55 M 752; 137 Ind. Oas. 749; A I R 1932 Mad. 351; 


62 M L J 433:(1932) M W, N 286; 35 L W 513; Ind. 
Rul. (1932) Mad, 438, nH 
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the widow of a co-parsener sues for main- 
tenance after the family bas become divid- 
ed her claim is enforceable only against 
the co-parcener to whom her husband's 
share has been allotted The learned Judge 
felt unable to accept that decision as em- 
bodying the correct statement of the law, 
but as if was directly in point he felt 
bound by it. The decision in Narasimhe 
V. Venkatasubbamma (1), runs contrary to 
the decision of White, O, J., and Munro, J., 
in Subbarayalu Chetti v. Kamalavalli 
Thayaramma (2) and the present appeal, 
which is an appeal from the judgment of 
Venkataramana., Rao, J., under cl. 15 of the 
Letters Patent, has been placed before a 
Full Bench in order that the conflict may 
be decided. The decision in Narasimha v. 
Venkatasubbamma (1), is in accordance 
with the statement of the law made by 
Bhashyam Ayyangar, J., in Jayanti Sub- 
biah v. Alamelu Mangamma (3), where he 
said : 

“When an undivided Hindu family consists of two 
or more males related as fatherand sons or other- 
wise and oneofthem dies leaving a widow, she 
has a right of maintenance against the surviving 
@o-parcener or co-parceners quoad the share or inter- 
estof her deceased husband in the joint family 
property which has come by survivorship into the 
hands of surviving co-parcener or co-parceners and 
though such right does not in itself form a charge 
upon her husband's share or interest in the joint 
family property, yet when it becomes necessary to 
enforce or preserve such right effectually, it could 
be made a specific charge on a reasonable portion 
of the joint family property, such portion of course 
not exceeding her husband's share or interest thero- 
1n 


As authority for this statement, Bha- 
shyam Ayyangar, J., gave the Full Bench 
decision in Ramanandan v, Rangammal (å). 
The judgment delivered in that case did 
not lay down expressly that widow's right 
to a charge on the family property should 
not exceed her husband’s interest therein, 
but it was recognized that she was entitled 
toa charge on the family property in the 
hands of her son. I regard the statement 
of the law made by Bhashyam Ayyangar, J., 
as being correct and before commenting 
on the decision in Subbarayalu Cheiti v, 
Kamalavallt Thayaramma (2), I will state 
my reasons. The Smriti Ohandrika, XI, 


‘I, 34, according to the translation by the 


late T.Krishoaswami Iyer, reads as fol- 
lows : 

“When the father-in-law and the like are quali- 
fied to maintain the widow and take themselves 
the property of the deceased undivided member of 
the family, they aloneare fo maintain the widow 


(2 35M 147; 10 Ind, Oas. 347; 21 M.L J 493, 
3) 27 M 45. 
ta} 12 M 260 (F B}. 
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from the property so taken. Accordingly, Narada: 
Whichever wife (Patni) becomes a widow. and 
continues virtuous, she 1s entitled to be provided 


with food and raiment by the elder brother of the 
deceased or by her father-in-law or by a gotraja 
(a member born in the same family) or any other 
person,” 


In order to maintain the widow, the elder brother, 
or any of the others above mentioned, must have 
taken the property of the deceased, the duty of main- 
taining the widow being dependent on the pro- 
perty.” f 

The authority of the Smriti Cbandrika is 

accepied, There is here a clear statement 
that the duty of maintaining the widow 
devolves on the persons who take the pro- 
perty of the deceased undivided member of 
the family and it is emphasized that the 
duty is dependent on the taking of the 
property. Ifthe obligationto maintain the 
widow depends on the taking of the deceas- 
ed husband’s share in the family estate it 
follows that there can be no right in the 
widow toclaim to be maintained out of the 
shares which fall to the other membere. 
‘While the family remains undivided the 
‘pcsition is. different, The property is held 
Jointly and of necessity the amount required 
for a widow's maintenance has to be paid 
‘put of the estate regarded as a whole, but 
in no circumstances can she claim an 
allowance greater than the income of her 
husband's share in the estate. An adequate 
allowance may be less than the income of 
‘her husband's share, but it represents the 
maximum available ; see Suvitribai v. Lax- 
mibai (5), Madhavarao Keshav v. Gangabai 
(6) and Pachayammal v. Paramasiva Muda- 
liar (7). In Savitribai v, Laxmibai (5), 
Westropp, C. J. observed : 
- “It would need very strong and distinct authority, 
in the ancient treatises of Hindu Law, to convince 
‘us that the widows of euch separated husbands 
stand, as to maintenance out of such portion of the 
family estate as remains in the hands of the other 
ex-parceners, in a better position than the hus- 
„bands themselves occupy with regard to any right to 
resort to that residue for a further share, albeit 
under the name and guise of maintenance.” 


The ancient treatises of Hindu Law do 
not furnish such authority, In the Smriti 
Chandrika there is, however, strong authé- 
‘rity to the contrary. The learned Advocate 
for the appellant has conceded that when 
there has been a partition during the hus- 
band’s lifetime and the husband has dissi- 
pated his share in the family properties his 
widow is not entitled to be maintained out 
.of the properties falling to the shares of the 
‘other members. If the widow is not entitled 
‘in such circumstances to be- maintained 

(5) 2 B 573 (F B), -- 

(6) 2B 639. E 

(7) (1937) M W N 785. e; a 
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out of the properties in the hands of the 
other members of the family, the logical 
deduction is'that har right to maintenance 
merely attaches to her husband” share 
‘and on partition she has no claim against 
the assets forming the shares of the others. 
I will now turn to examine the decision 
in Subbarayalu Chetti v. Kamalavalli 
Thayaramma (2). In that case a widow sued 
for maintenance against surviving members 
of her deceased husband's family and after 
the institution of the suit the defendants 
arranged a partition. The Court held that 
the partition suit could not prejidicially 
affect the plaintiff's claim. White, O. J. 
quoted the passage which I have’ quoted 
from the judgment of: Bhashyam-: Ayyane | 
gar, J., in Jayanti Subbiah v, ‘Alamelu 
Vangamma (3), but he was not prepared to 
hold that the words of Bhashyam Ayyan- 
gar; J. were intended‘to apply to the meme 
bere of the branch of the family of which 
the deceased was a member and nòt to the 
members of the joint family generally, I 
am unable to place any restriction on the 
words used by Bhashyam Ayyangar, J., and 
[am at a loss to understand how ‘the fact 
that the partition took place after suit 
could make any difference. It was not 
suggested that the partition was a sham or 
in any way unfair. ‘The members of the 
family had the right to divide and their 
rights in the family properties could not 
be affected by the widow’s suit. The deci- 
sion in Subbarayalu Chetti v. Kamalavalli 
Thayaramma (2), was followed by Krishnan 
Pandalai, J., in Rangappayya v. Shiva (8), 
but the judgment in the latter case calls 
“for no additional comment. In my‘opinion, | 
Subbarayalu Chetti v. Kamalavalli Thaya- 
ramma (2), was wrongly decided and Naras 
simha v. Venkatasubbamma (1), should be 
followed. a i 
The result is the appeal in the main 
fails, but the decree’ of the District Judge 
requires amendment, The provision that 
the maintenance be. psid equally by the 
respondents must be set aside. The amount 
awarded to the appellant by the District 
Judge from the date of the . partition, 
namely, March 17, 1926, will be paid by 
respondent No. 3 out of the properties which 
have come into his hands and represent the 
share of the deceased husband in the joint 
family estate, The amount respresenting 
arrears of maintenance before that date 


-will have to be paid by all the respondents 


(8) 57. M 250; 145 Ind. Gas. 961; A IR 1933 Mad 


699; 65 Ñ L J410;38 L W 394; 6 R M172; (1933) M 


W N 1000, 
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and therefore there will be a charge against 
all the family properties in respect of the 
amount payable for maintenance before 
March 17,1926. In respect of the amount 
due for maintenance after that date the 
charge will be on respondent No 3's share 
only, Respondents Nos. 1 and 2 are entitl- 
ed to their ccsts. 


Krishnaswaml Ayyangar, J.—I agree. 
Somayya, J,—I agree. 


N.«d. Appeal dismissed, 


ALLAHABAD HIGH COURT 
Oriminal Revision Applications Nos. 669 
and 670 of 1939. 

January 10, 1940 
RAOHHPAL SINGH, J. 
MOHAMMAD ISA—APPLIOANT 
Versus 
NAZIM HUSAIN— Opposits PARTY 

Defamation—Person making defamatory statement 
in course of judicial proceedings—Liability for 
prosecution—Previous permission of Gourt before 
whom statement was made, if necessary. 

The statements made by accused in judicial pro- 
ceedings are not absolutely privileged. A person 
making a defamatory statement in a judicial pro- 
ceedings is liable to prosecution for defamation. 
Ganga Prasad. Banke Lal (1) and 93 Ind. (as. 151 
(2), relied on. l 

There is nothing in Oriminal P. O. which pre- 
vents a man from making a complaint for defama- 
tion in respect ofa statement made during judicial 
proceedings, In the matter of defamation the 
Magistrate on his own authority cannot take any 
initiative. He has no power to say that a person 
should be prosecuted for defamation because he 
has made a defamatory statement. A party who 
has been defamed has not to take the sanction of 
the Court where the defamatory statement was 
made, before . starting a prosecution for defama- 
tion. 84 Ind. Oas. 714 (3), distinguished. 


Or. R. Apps. from the order of the Ses- 
sions Judge, Allahabad, dated April 25, 
1939. : 


Mr. Mahbub Alam, for the Applicant. 

Mr, Shambhu Prasad, for the Opposite 
Party. ` : 

The Deputy Govt. Advocate, for the 
Crown. ga KA 


_Order.—These are two connected revi- 
sion applications which can be conven- 
ently disposed of together, In connexion 
with a murder charge Obhote Lal and 
Nazim Hussain made statements before 
a Magistrate. Khan Bahadur Syed Muham- 
mad Isa, the c:mplainant, alleged that 
these statements were defamatory towards 
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him and in connexion with them he filed 
complaints against Chhote Lal and Nazim 
Husain under a. 500, I. P.C. The learned 
trial Magistrate was of opinion that the 
complaints of the complainant were incom- 
petent. Aceording to his View, no case could 
be started against the two accused persons 
unless there was a complaint made by the 
judicial officer before whom the alleged 
defamatory statements were made. The 
two complaints were dismissed. The appli- 
cant filed revisions before the learned 
Sessions Judge who summarily rejected 
them. The applicant has now come up in 
revision before this Court. 

Two points arise for consideration in 
this case. The first is whether the state. 
ments made by the accused persons during 
the judicial proceedings are absolutely 
privileged and for that reason the com- 
plaints by the complainant were income 
petent. The second is whether a complaint 
could be made by a privete person without 
the sanction of the Magistrate before whom 
the alleged defamatory statements were 
made. I will at first deal with the first point. 
Ido not think that the statements made 
in judicial proceedings are absolutely privie 
leged. In Ganga Prasad v. Banke Lal (1) 
a Full Bench of this Court held that 

“the qaestion of criminal liability of a witnecs 
for defamation for statements made in course of 
their depositions must be decided by what is laid 
down inthe I.P. O. without regard to the state of 
law in England or considerations of what would 
be desirable in the interest of public policy and 
administration of justice.” 

The majority view in this Full Bench 


was that when a witness makes a state- 


ment which is defamatory of a third party 
in a judicial proceeding hecan be convicted 
of defamation. In Bat Shanta v.Umrao Amir 
Malik (2), a Full Bench of the Bombay 
High Court held that the statement made 
by a witness in judicial proceedings was not 
absolutely protected from being made the 
subject of a prosecution for defamation 
under s, 509, I. P. O., on the ground of pub- 
lic policy or exceptions derived from the 
Common Law of England, apart from the 
provisions of s. 499, I, P.C. In view of these 
two Full Bench rulings, I am of opinion 
that the view taken by the learned trial 
Magistrate is not correct. It appears to 
me to be quite clear that so far as this 
Court is concerned it is well-settled ag a 
result of the Full Bench ruling referred to 
above that there is no absolute privilege 

(1) 29 A 685; 4A LJ 605; 6 Or. LJ197;A WN 
1907, 235 CFB). 

(2) 50 B162; 93 Ind. Oas. 151; A I R 1926 Bom, 
141; 27 Or, L J 423; 28 Bom. L R 1 (F B). 
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and that a person making a defamatory 
statement in the course of a judicial pro- 
ceeding can be presecuted for defamation. 
This view is supported by the Full Bench 
ruling of the Bombay High Court referred 
to above. 

As regards the second question also I 
am of opinion thst the decision of the 
trial Magistrate cannot be sustained. If 
we read the provisions of ss. 195 and 476, 
Criminal P. O., it will appear that there 
is nothing which prevents a man from mak- 
ing a complaint for defamation in respect 
of a statement made during judicial pro- 
ceedings. It may be that where a false 
statement is made the person making the 
statement is liable for prosecution on two 
counts if the statement happens to be de- 
famatory. On the complaint of the complain- 
ant he can be prosecuted for defamation and 
he can further be prosecuted under s, 211 
or 193, I. P. O. So faras charges under 
ss. 211 and 193, I. P. ©., are concerned, it 
is clear that no prosecution can be started 
unless a complaint is made by the judicial 
officer before whom the false statement is 
made. But in the matter of defamation 
the Magistrate on his own authority cannot 
take any initiative. He has no power to say 
that a person should be prosecated for dee 
famation because he has made a defamatory 
statement. Iam not aware of any provi- 
Bion in the Indian criminal law under which 
it can be said that a party who, has ‘been 
defamed’ has to take the sanction of the 
Court where the defamatory statement 
was made before starting a prosecution 
for defamation. In connexion with this 
matter it is very necessary to take into con- 
sideration the provisions of s. 198, Criminal 
P. O., which enacts that : 

“No Court shall take cognizance of an offence 
falling under Ohap, XIX or Chap. XXI, I. P. O 
or under ss, 493 to 396 (both inclusive) of the same 
Code, except upon a complaint made by some per- 
son aggrieved by such offence.” < 

Section 500, I. P. O., is in Chap. XXI of 
that Code, It, therefore, follows that in 
view of the provisions of s. 198, Criminal 
P. O.. a Magistrate is not competent to 
file a complaint for the prosecution of a 
witness for making a defamatory statement. 
It is the complainant alone who has been 
defamed who is given the sole right to 
file a complaint for defamation if he so 
chooses. The learned-trial Magistrate has 
relied in his judgment on a ruling of this 
Court which is reported. in, Ram ‚Nath. v. 
Emperor (3). That was a case where accorde 
- ©) A I -R 19257411. 230; 84i Ind: Oas. 714; 26 Or, 

L J 362; 47-A 268; -22.A -Iu J. 1106, 3 KA 
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ing to law it was essential for the, prose- 
cution to obtain sanction of the Local Govt, 
before a prosection could be started, Where 
such is the case no prosecution: could - 
succeed. But that case can have no reference 
to a case like the one before me, Here 
according to law it was not at all necessary 
for the applicant to have obtained sanction 
of the Govt. before starting the prosecution. 
The learned trial Magistrate relied on 
the following observations made-in ‘that 
case : 

“Where the law clearly says that it is a condition 
precedent to the prosecution that a sanction shall 
be obtained from the Local Govt, it is not open to 
any subordinate authority to override the provision 
of the law by saying that the offence falls under 
another section of the I. P, O. and if no sanction is 
necessary for the prosecution under that section,. the 
offender may be prosecuted without any sanction.” 

Here, in the present case, the matter 
stands on a different footing altogether. 
Here the law ordains under s. 198, 
Criminal P. O., that a complaint for defa» 
mation cannot be filed by any person 
except the complainant. According: tos, 198, 
Criminal P. O, a Magistrate would be 
incompetent to make a complaint for defa- 
mation. So. it cannot be said that the 
ruling relied upon .by the ‘learned trial 
Magistrate has any application ‘to thé: case 
before me. The result is that I allow these 
applications, set aside the orders passed. by 
the trial Magistrate and send back*both the 
cases to the-Court of the trial Magistrate 
through the District Magistrate with’ diréc- 
tions that the learned Magistrate should. try 
both the cases according: to law. ie 


`D. ` Applications allowed.!: 


"o ees baat 


MADRAS HIGH COURT. 
Appeal No, 61 of 1936 
August 25, 1939 
VENKATARAMANA Rao AND ABDUR Raman, Jd. 
OHIMALAKONDA RAMASUBBARA Yai 
SASTRI AND oragRs—ApPgLLANTs 
versus ` 
GANAPATHIRAJU VENKATA 
APPALANARASIMHARAJU anp OTIERS 
— RESPONDENTS l 
Hindu Law—Partition—Alienation, if mode of 
severance of joint family—Suit to set-asidesaliena- 


-tion and recover share in property alienated, whe- 


ther one for partition. 

Hindu Law does not recognize alienation as a 
mode of'severance cfa joint family. An alienation 
by a member of his share in the whole of: the 
joint family property or in any part thereof-would not 
sever his status from the family and make him a 
divided member in respect--of the property’ aljenat- 
ed, - He continues-to be an undivided member. of 


1940 
the family with rights of survivorship between 
himself and the remaining members in respect of 
all the joint family property other than what he 
has transferred. Aiyyagart Venkataramayya_ v. 
Aiyyagari Ramayya (6), Gurlingappa v.. Nandapa 
(8) and 96 Ind. Cas. 993(9), relied on, 124 Ind. 
Oas. 497 (7), dissented from, [p. 703, col. 2.] 

Where, therefore, a suit in substance is not one 
for partition but to set aside an alienation by the 
father or a managing member other than the father 
and recovery of possession of the plaintiff's share 
in the property alienated, the inference of an un- 
equivocal intention to separate from the family 
which a suit for partition in the technical sense of 
the term as understood in Hindu Law gives rise to, 
cannot follow. If the institution of such a suit 
should be taken as evidence of an explicit declara- 
tion by the member to hold the share which he 
geeks to recover in severalty, there must be a clear 
indication to that effect in the plaint or there must 
be some other evidence tə show that it was bis in- 
tention to so hold the share which he seeks tore- 
cover. The Oourt will have to determine if there 
was any such intention expressed in the plaint and 
come to a conclusion on the . point. [p. 703, col. 1; 
p. 704, col. 2.] < 


A, against the decree of the Sub-Judge, 
Rajahmundry, in O. 8S. No. 31 of 1929. 


Mr. P. V. Vallabhacharyulu, for the Ap» 
pellants, 


The Advocate-General and P. Satya» 
narayana Raju,.for the Respondents. 


. Venkataramana Rao, J.—This is an 
appeal from the judgment and decree of the 
learned Subordinate Judge of Rajabmundry 
dismissing the plaintiffs’ suit for possession 
of a halfeshare in certain immovable pro- 
perties described in Sch, B to the plaint. 
The said property admittedly belonged to 
one Suryanatayanaraju and his son Vene 
katapatiraju. Itis the plaintifs’ case that 
the said property was leased. in 1868 by 
Suryanarayanaraji asthe father and head 
of the joint family consisting of himself and 


his son Venkatapatiraju for a period of 00 | 


years, that subsequent to the said lease the 
said Suryanarayanuraju and Venkutapati- 
raju became divided in status, that Vene 
katapatiraju was entitled in severalty toa 
half share in the sald property, and that on 
the death of his widow Butchi Bangarayya 
on January 21, 1927 plaintiff No. 1 became 
entitled to the said property as the next 
reversioner, The defendants trace their 
title to the entirety of the said property to 
the father Suryanarayanaraju who alienated 
the reversion in the ssid lands. Their case 
is that there was no division ia status bete 
ween the father and the son and on the 
death of the son the whole property sur- 
vived tothe father by survivorship and he 
was competent to alienate the same and 
confer.2 good-title'upon them, They also 
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deny the relationship of plaintif No. 1 to 
Venkatapatiraju. - Pwo questions fall to be 
decided by the lower Uourt, (1) whether 
plaintilf No.1 was the neat reversioner to 
Venkatapatiraju and (2) whether toere was 
a divisio in status between Venkata- 
patiraju and his father Suryanarayanaraju, 
Oa thé first quéstion the learned Subordi- 
nate Judge held that plaintiff No. 1 had 
not made out his title as the next revere 
sioner ; but on the second question tue 
learned Subordinate Judge neld that there 
was & division in status between Venkata- 
patiraju and his father Suryanarayanaraju 
by reason of the judgment and decree in 
O. S. No. 8 of 1873 on the tile of the 
District Oourt, Godawari. As an adverse 
finding’ on either Of tne issues entailed a 
dismissal of -the plaintiff's suit, the learned 
Subordinate Judge dismissed tne suit. | His 
Lordship then discussed the evidence on 
the first question and concluded that on 
a consideration of the entire oral and 
documentary evidence in the case the title 
of plaintiff No. L as next reversioner to 
Venkatapatirajau IIL was made out and 
proceeded.) We must therefore set aside 
the finding of the learned Judge in this 
behalf. 


The learned Advocate-General who ap- 
peared for the alienees did not advance 
any argument which would enable us to 
come to a different, conclusion on this 
matter but he contended that apart from 
tois. finding it he could show that the son 
died undivided from his father, the plains 
tiffs would be out of Court and that tie 
finding of the learned Judge that the 
decree and: judgment in the prior litigas 
tion Operated as a severance in status was 
wrong, We are inclined to ihiak that, 
this contention is well founded. Ib is now 
settled law that aco-parcener can become 
separate in estate by an unambiguous 
declaration of his intention to separate 
himself-from the family. It is enougao for 
us to refer to the iutest decision’ of the 
Privy Gouncil in Ram Narain Sahu v, 
Makhana (1), where Sir George Rankin 
cites with approval the following passage 


from tne judgment of Sir George Lowndes 


<1) A I R 1939 PO 174; 181 Ind. Cas, 929; IL 
R (1939 All, 681; 11 R P O 280; 1932 O L k 881, 
5 B R137; 430 W N 814; 50 L W 75; (1939) a 
L J 463, 20 P L T 517; (1939) O W N 645, 41 P U 
R 664; 70 O' LJ 171; (1939) 2 M L J 569; 41 Bom. 
L R 1136;- (1939) M W N H99; (1939) Kar. (P O) 279 


Sup. (P O). g o 
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vocal desire for separation ‘from: the joint: 
family. Therefore a suit must in substance: 
be a suit for partition with s:desire on - 
the part of the plaintiff to hold his share’ 
in sevaralty without being subject to the 
obligations of the joint statua. ao 
Having these principles in view, we have 
to see whether the prior litigation was a: 
sult for partition and the decree and judg- 
ment therein operated as severance: in: 
status. Tne pricr litigation was commenced - 
by a suit. by Venkatapatiraju in the Dis- - 
trict Oourt of Godawari in 1878 (0O. 8, 
No, 8 of 1878). A copy of the plaint was: 
not filed in the lower Oourt because an i 
authentic copy was not available ‘but ag 
a printed copy of the said plaint in the 
said suit which came up in appeal before: 
this Oourt was available, we had it marked ' 
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“It is now settled law that a separation may be 
effected by a clear and unequivocal intimation on 
the part of one member of a, joint Hindu family to 
his co-sharers of his desire’to ‘sever himself from the 
joint family. This. was laid down in Suraj Narain. 
v. Ikbal Narain (3). The question was further 
examined in Girja Bat v, Sadashin Dhundiraj (4), 
and the principle was reaffirmed.” a 

‘In Girja Bai v. Sadashiv Dhundiraj (4), at 
p. 10474, after pointing out that a separation 
involving the severance of joint status is 
distinct from the de facto division’ into 
Specific shares of the joint property their 
Lordships proceeded to explain that 
“the former was a matter of individual decision 
the. desire on the part of any one member to sever 
himself from the joint family and to enjoy his 
hitherto undefined or unspecified share 
from the others without being subject to 
gations which arise from the joint status,” : 

Thus the test laid down is the intention 


separately 
the obli- 


‘to sever oneself from the joint family, The 


question we have therefore to determine is- 


did, the son intend to sever himself from the 


father? As pointed out in Girja Boi v., 


Sadashiv Dhundiraj (4), at p. 1047*, the in- 
tention to become séparate may be evi- 


denced in many different ways, either by- 
explicit declaration or from conduct. If it © 
isan inference drawn from conduct it will. 


be for the Oourt to ‘determine whether: it 
was unequivocal and explicit. -The instj- 


- tution of a suit for partition by a member 


-of a joint family against the other mem- 


bers has always been taken tobe a mani- 
festation of an unequivocal intention to 
separate himself from the other members 
of. the family. Ab- pointed out in Kawal 
Nain v Budh Singh (5), the commencement 
of a suit for partition would effect a 
Separation from the joint family. Their 
Lordships found in that “case that by the 
plaint the plaintiff claimed a fifth share 
in the joint -family property. and that 


the claim amounted .to an intimation to the. 
co-sharers of the plaintiff of an unequi-. 


(2) 58 I A 220; :132 Ind. Oas. 733: .AIR 1931 
P 0154; 53 A 300; (1931) A L J 499; 35 OW. N 
815; 34 L W 13; Ind. Rul. (1931) P O 221; (1931) M 
W N 793; 54 0 L J 132; 33 Bom. L R 1280; 61 M 
L J362 (P 0). - 


(3) 35 A 80; 18. Ind. Oas, 30; 16 O O 12940 IA. 
T 194; 17 O W N 333; 11 ALJ 172; | 
J 288; 24ML J 345; 


40; 18M L 
(1413) M W N 183, 17 OL 
15 Bom. LR 456 (P Oj j 


O W N108 
l4 A L J 822; 20M LT 78; (if16) 2M WNG 
L R 621; 4LW 114; 2401) 207; 31 

Lid 455P 0). i NA E 

(9) 39 A 496; 40 Ind. Cas. 286; A IR 1917 P 
39; 44 IA 159; 15 Al JD 581;°2 PL W 57; 210 
N 986; 33M LJ'42; 19 Bom. LR 642; 2660 L 
101; (1917) M W N 514; 6 L W 330 (P 0). 

"Pages of 43 O,—[Ed.] j i ; 
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in this appeal. A réference to the plaint’ 
shows that the plaintiff sought to set aside - 
several alienations made by his father ine 
cluding the leases which were executed on 
October 1 and 2, 1868 in favour of defen-` 
dant-No, 2 andthe father of defendants 
Nos, 3 and 4 in that suit. The plaint was 
confined only to the property. alienated. No- 
doubt there was an assertion made in the 
plaint that the alienations’comprised ` the 
entire joint family property but that was 
not a -correct statement of fact, since there - 
was other property which wasnot alienated 
but was subsequently alienated by the « 


father or the son subsequent to the date of." 


suit, The; plaint alleged that the plaintiff; 
demanded all the defendants to make over. 
his hali-share in.each of the properties 
and they refused to.do so and therefore 
he claimed possession of a half-share there-. 
in. The demand for delivery of possession 
of a halfshare could only be on the 
alienees because the father was admittedly 
out of possession and there was no evidence 
of any demand made on the father prior 
to the said litigation. The plaint does not: 
mention whether there was any movable 


property belonging to the family or whether 


there were liabilities of the family and it 
was not framed in the way a plaint ing 
suit for partition would have been framed, 
In answer thereto, the defendants contend- 


. ed that it was not open to the plaintiff 
` to recover his half-share without suing for 


& partition. 
The judgment in that suit confirmed all 
the alienations including the leases and set. 


aside only two gifts of the joint family - .: 


property made by the father, one made 
in favour of the plaintiff's sister and the 
other, in favour of the Guru of the family, 


1930 


The actual decree in the suit was that tke 
plaintif. as a eceparcener with defendant 
No, 1 -be put in possession of a half share 
of the ‘lands gifted away and in regard to 


the rest of the properties the ‘suit was 


dismissed, There was no declaration as in 
a partition suit that the plaintiff and de- 
fendant No. 1 were entitled to equal shares 
in ail the joint family properties and that 
in regard to lands covered by leases the 
plaintiff will be entitled to recover poases- 
sion of a half share on the termination of 
the leases. No account of jint family 


property was directed.to betaken nor an’ 
account of any liabilities and no declara» ` 


tion was given imr. gard thereto, whereas, 
if it was intended to be a suit for parti- 
tion, the Court would have raised an issue 
as to the assets and liabilities of the 
joint family and ascertained what they 
were and effected a division thereof. The 
case was Carried in appeal and the Ap- 
pellate Court confirmed the above decision 
except in regard:to a small item, 

It is.thus clear that the said suit was 
not a suit for partition. Where a suit in 
substance is not one for partition but to 
Ret aside an alienation by the father or‘ a 
managing member other than the, father 
and recovery of possession of the plaintiff's 
share injithe properly alienated, the infer- 


ence of an uDéquivocal intention to sepa- ` 


Tate - from- the family wlich a suit for 
partition in the technical sense of the term 
as understood in Hindu Law gives rise to, 
cannot follow. But it is contended by Mr. 
Vallabbacbaryulu that an alienation by a 
member of his share in the joint family 
property operates- as a severance in status 
and he becomes a divided member of the 
family from the date of alienation and if 
the alienation relates. to a share in a pars 
ticular item, in respect of that item. A 
Buit: for recovery by' the 
share from the-alienee would according to 


him be a clear indication on his part to. 


hold his share in severalty when recovered; 
and plaintiff No. 1.must therefore be 
deemed to have. become divided in status 
from his father by suing to recover his 
Share. Before examining the soundness of 
this contention it-may well be stated that 


the father’ did not purport to alienate his - 


share in any item but purported to alie? 
nate the entirety of the items including 
the son's- share therein as the father and 
the managing member for family necessity 
and no question of any severance cfstatus 
would result from such alienations, as- 


suming. that an alienation would entail the: 
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legal consequence of division in status ag 
contended for.- But: in our opinion an 
alienation by a mémber of his share in the 
whole of the joint family property or 
in any part thereof would not sever 
his status from’ the family and make 
him adivided member in respect of the 
property alienated. The preponderance of 
judicial opinion in: this Oourt has been in 
favour of this view. In Atyyagari Ven- 
kataramayya v. Atyyagart Ramayya (6) 
at. p. 717, Bhashyam Ayyangar, J., express- 
ed himself thus; i 

“An undivided member of a family, though he 
may alienate either the whole or any,part of his 
undivided share will continue to be an undivided 
member of the family with rights of survivorship 
between himself and the remaining members in 
respect of all the joint family property other than 
what he has transferred." ; 

In the learned Judge's view he would 
be an undivided member even in respect 
of the shares of the other members in 
the property alienated. This is in accord 
with the strict theory of Hindu Law which 
does not recognize alienation as a mode of 
severance of a joint family. The notion 
thatit would operate as a severance was 
based of the analogy of English Law where 
a joint tenancy would be disrupted by an 
alienation of his share by the joint tenant, 
But the concept of a joint tenancy and 
the legal incidents attaching thereto are 
not the same as in the case of a joint 
Hindu family. It is wrong therefore to infer 
the same ‘legal consequences from an act 
which operates differently under different 
systems of law. A -Bench of this Court in 
Lakshmi Achi v. Narayanaswami Naicker 
(7) at p. 195 has taken the view that a 
member would become divided in respect 


- of the property alienated by him and Mr. 


Vallabhacharyulu relies on the observations 
of Ramesam, J,, in that case. Referring 
to the observations of Bhashyam Ayyangar, 
J in Atyyagari Venkataramayya v, Aiye 
yagart Ramayya (6), Ramesam, J., remerks 
as follows : aa 

“Tf a member of an undivided family sells the 
whole of his share in some of the family properties 
or part of his share in such properties but not in 
other properties, it may be that he continues un- 
divided with the other members in respect of the 


_ properties other than those in which the whole or 


part of his share has been transferred and this is 
all that the observation at p. 717* amounts to, It 
almost implies that. so far as the properties in 
which the whole or part of the members’ share is 

(6) 25 M 690, (717) (E B). 

(7) 53 M 182, (19); 124 Ind. Oas. 497; AIR 1930 
Mad. 51; 57 ML J 736; 30 L W 799; Ind, Rul. (1930) 
Mad 689. j l o 
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sold, are concerned, he must be regarded as divid- 
ed from the other members,” f 

With all respect to the learned Judge, 
the interpretation placed by him on the 
observations of Bhashyam Ayyangar, J. does 
not appear to be correct. In support of his 
view Bhashyam Ayyangar, J. referred to 
Gurlingappa v. Nandapa (8). On a refer- 
ence to Gurlingappa v. Nandapa (3) it will 
be seen that the following observations of 
the Chief Justice in that case are directly 
against the view of Ramesam, J. - 

“It seems to follow from it that the sale of a 
co-parcener’s interest in joint family property cannot 
affect the position of euch co-parcener in the joint 
family or alter therights of the several co-parceners 
inier Pesii iranica ~ Basappa's (alienating co-par- 
cener's) rights to succeéd to his brother's shares by 
survivorship were not, therefore; affected by the 


sale of-bis interest in the last item of joint family-- 
the purchaser - 


property to Gurpadappa so long as 18 
did not proceed to work out his rights by partition 
(page 803*).” l r 

-This is a definite pronouncement that an 
alienating ca-parcener continues undivided 
even in respect of the share of’ the other 
members in the property alienated so that 
on the death of any member he will succeed 
to his share by survivorship along with the 
other members. In Kandaswamy Udayan 
v. Velayutha Udayan (9) at p. 104 a View 
different from Ramesam, J. was expressed 
by Devadoss, J.: ; 

“When a co-parcener brings a suit fora declara- 
tion that an alienation by another co-parcener 18 
not binding on him: and for his share of the prop- 
erty alienated the Oourt gives him a decree for 
his share, if it finds that the alienation is not bind- 
ing on the plaintif, But his share does not become 
absolutely his for the alienating co-parcener still 
continues a member of the joint family and on a 
suit. for partition by him the property alienated 
may fall to his share in which case the 
would be entitled to eb it.sssesorssse -- When a 
member of a joint Hindu family sues to set aside 
an alienation made by another co-parcener that-suit 
is not for partition and does not involve necessarily 


the status of division between him and the other 


members of the joint family.” 
The view of the learned Judge appears 
to be that the fact that the alienating cc=* 


parceners recover their share would not ipso’. 


facto effect severance in statue in respect 


of thé property alienated because at a final . 
partition the share alienated may be set 


apart for the alienor’s share. which would be 
taken by the alienee, “There is authority for 


the view that the mere recovery by the co- ' 
parcener of his share in the property alienate | 


ed would not prevent the alienee- from 


bringing a suit for a géneral partition and 


(© 21 B 797, 


(9) 51 M L J 99, (1043; 96 Ind. Oàs. 993; A I R 


19:6 Mad. 774; 50 M 320; (1226) M W N'399; 24L W- 


367. 
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have the property alienated’ allotted to his 
share : vide Hanmandas Ramdyal v. Vallab- 
das (10). We do not think it necessary to 
examine the soundness of this view. If the 
correct principle is that alienation per se by 
a member of his share or part thereof in, 
joint family property does not operate as-a 
severance in status in respect of the property 
alienated the mere recovery of their shares by 
the other members would not alter the status 
of the family. It would therefore rest on them 
to signify their intention unequivocally to 
hold the said shares separate from the 
alienor. In the absence of such expression 
of intention, the presumption would be that 
they intend to hold the shares aa joint 
family property. And the same legal cone 
sequences do not therefore follow from a 
suit by a plaintiff to set aside an alienation 
by his co-parcener of a certain item of pro» 
perty as not being binding on him and: to 
recover the plaintifi’s share therein as would 
follow from a suit for partition without more. 
If the institution of such a suit should be 
taken as evidence of an explicit declaration 
by the member .to hold the share which he 
seeks to recover in severalty there must be 
a clear indication to that effect in the plaint 
or there must be some other evidence to 
show that it was his intention toso hold the 
share ‘which he seeks to recover, The Court 
will have to determine if there was any such 
Intention expressed in the plaint and come 
to a conclusion on the point. In ils absence: 
the conduct of the parties either during the 
course Of the litigation or subsequent thereto 
will have to be considered in determining 
this question of intention; 

The decree in this case provides that the 
plaintiff as co-parcener with defendant No. 1 
should recover the share. It would seem to 
indicate that no severance in status between 
the plantiff and his father was effected. The - 


: judgment of the learned District Judge in 


O. 8 No, 8 of 1878 was pronounced on 
September 30, 1879. One of the alienations 
which have been set aside by the judgment 
as already observed was a gift made by the 
father in favour of his daughter Venkayya, 
the plantiff's sister. On June 23, i880 
Venkayya, executed a mortgage with posses» 
sion (Ex. 11) in favour of one Ramayya and 
this document was attested both by the 
plaintiff and his father. Therefore though 
the alienations were set aside the plaintiff 
confirmed the alienation. The appellate 
judgment in the case in Ex. N. dated Octoe 
ber 26, 1880. On August 30, 1882, the plain» 


~(10) 43 B 17;-46 Ind, Oas. 193; AIR 1918 Bom. 
101;..20 Bom,.L R 472, Wi EEN 
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tiff in O. 8. No. 8 of 1878, by Ex. DD. effect- 
ed a sale of the joint family property which 
was not included in the suit. In that sale 
the recital is “the house site which has been 
acquired by. our “ancestors „and which. ig, 
continuing in our possession,” thus clearly. 
indicating the jointness of the family. In 
O. S. No, 8 of 1878 as the decree of the 
learned District Judge confirmed the leases 
and dismissed the suit as against the lessees, 

costs were awarded against the plaintiff. 

The lsssees were executing the decree for 
costs against the son Venkatapatiraju but 
before execution was completed he’ died. 

Thereupon the father Suryanarayanaraju 
was brought in as his legal. representative 
under the description of “undivided father.” 
In execution the reversion in the suit pro- 
perty was sought to’ be attached. The 
objection taken by the father was that 
a8 the entire interest of the son devolved on 
him by survivorship the property could not 
be attached. This objection was upheld 
and the execution petition was dismissed. 

Thus, the lessees were unable to recover. 
costs. These proceedings probabilize the 
contention of the defendants that the prior 
litigation did not effect a partition, that the’ 
son and the father were undivided in status 
and that the persons whose interest it was 
to assert that they were divided did not do 
so. It would be hardly likely that if the 
son was divided in status from the father, 

the son’s widow would not have been brought 
on record and the son's separate interest 
would not have been attached and the money 
due tc the lessees for costs would not ae 
been recovered, 

In "1890 ‘thé father etfected. ad jani 
òf the reversion in the land but nó objection 
was taken. by the- widow’ though she lived’ 
up to 1927. The conduct of.the widow from. 
the date ‘of the death of her husband: up to. 
1927 for a period of over forty years in-not 
asserting any claim to succeed ‘to, ‘her ‘buss; 
band’s interest renders probable that the son. 
and the father were undivided. in: status:: 
Ex. 3, dated November 28, 1894, lends’ sup-: 
port to this view,. It'is a deed: ‘of relinquish: 
ment executed by the son’ 8 widow i in favour, 
of one Ramarajy, ` an -alienee from. the 
father’of one ofthe items which was covered: 
by the suit O. S, No. 8 of; 1878. , What was 
relinquished under, the said. document was; 
the “maintenance. right” owned. by. her: 
Further there is evidence in the case on 
bekalf of. the defendants that the ‘father and 
the son continued.te live and mess. together.. 
We ‘see no reason why we.should not act. on: 
that.evidence ds the evidence is consistent: 
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with the testimony afforded by the documen- 
tary evidence. On a consideration of the 
entire evidence we have come to the con- 
clusion that by the litigation in the prior 
suit the ‘father and the son did not become 
divided in status and that Suryanarayana- 
raju after the death of the Son, Was come 
petent to alienate the reversion, in the lands, 
In this view the ’plantiffs’ suit fails and the 
appeal is dismissed with costs, The memo- 
Tandum of objections is dismissed. No 
costs. 
N.-8. Appeal dismissed, 


CALCUTTA HIGH COURT. 
Appeals Nos. 195 and 236 of 1938 
December 15, 1939 

HANDERSON, J. 

_ DISTRICT BOARD, CHITTAGONG 
REPRESENTED BY OHAIRMAN AND ANOTHER— 
APPRLLANTS 
Versus 


Moulvi EMDADAL HOQUE AND oranges 
— RESPONDENTS 

-Bengal Local Self- Government Act (IIT of 1885), 
as, 120, 146—Suit for declaration that certain as ar 
District Board is ultra vires—Civil Court, sf 
entertain—S. 15 (2), Limitation Act (IX of 1908), ¢ i 
plicability of, to s. 146. 

The ordinary jurisdiction of thé Courts to give 
the plaintiff a declaration that certain act of the 
District Board is ultra vires, to which he is entitled, 
has been taken away by s. 120, Ben. Local Self- Govt. 
Act. The supervision or control of the Local bodies 
is ‘not restricted to the Local Govt. 

A plaintiff is entitled to deduct under s. 15 (2), 
Lim. Act the period of one month's notice from the 
period of three months provided for limitation in 
s. 146, Ben, Local Self-Govt. Act, 


A. from the appellate orders of the Sub- 
Judge, . Third Oourt, Ohittogong, dated 
August 19, 1938. 


"Dr. S.C. Basak (in 195) and Mr. ie 


Hossain Chowdhury (in 195 and °236), for 
the Appellants. | 

Mr. Rohini Benode Rakshit, (in 195), for 
the Respondents, 


“ Judgment. —These appeals are by the 
District Board of Chittagong and defendant 
No.’ 2, who is now the Ohairman ofa 
certain Union Board. Ths plaintiff was 
elected Chairman of that Board and he has 
now been removed by the District Board 
in accordance with the procedure laid 
down in s. 16, Ben. - Village Seli-Govt. 
Act. He instituted a suit for a declaration 
that these proceedinge were ultra.vires and 
for: re-instatément in office. The defsnce 


raised: two eee issues : (1) that the. 


~ 
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Civil Courts had no jurisdiction to try the 
suit and (2) that the suit was barred by 
limitation. Both the Courts below held that 
there was jurisdiction but differed on the 
point of limitation. The Munsif dismissed 
the suit as barred by limitation, but his 
decision was reversed by the Subordinate 
Judge and he remanded the suit to be 
tried on the merits. The present appeals 
have been pressed on both grounds. I 
bave no hesitation in accepting the view 
of the Courts below on the first point. 
Dr. Basack’s argument depends upon the 
provisions of s. 120, Ben. Local Self-Govt. 


“Act. That section lays a duty upon the 


Local Govt., Commissioners and Dise 
trict Magistrates tosee that the proceedings 
of the local authorities are in conformity 
with law. It also empowers the Local 
Govt. to annul any -proceeding which it 
considers not to be in conformity with 


‘law, and take any steps which may be 


necessary to secure such conformity. Dr. 
Basack’s argument is that the scheme of 
the Act provides. for the supervision or 
control by the Local Govt. and by the 
Local Govt. only. I have no hesitation 
whatever in rejecting that argument.. To 
adopt the present case as an illustration, 
if the resolution of the Union Board was 
supported. by one-third of the members of 
the Board, then the action taken by the 
District Board of which the plaintiff coms- 
plains would be entirely without jurisdic- 
tion. If the Loéal Govt: refused to take. 
any steps under s. 120 to annul the 
proceeding, the proceeding would be. still 
without jurisdiction There is nothing to 
suggest that the ordinary jurisdiction of 
the Courts to give the plaintiff a declara- 
tion to which he is entitled has been taken 
away. Thisobjection was not even raised 
by the Province of Bengal in their written 
statement, so . ° : 

The point of limitation arises in the. fol- 
lowing way : The cause of action arose 
on July 31, 1937; the suit was instituted on 
November 25, following. Section 146, 
Ben. Local Self-Govt. Act, provides a period 
of ihree months’ limitation and also service 
of one month's notice. The point in dise 
pute between the parties is whether this 
period of one monthcan be excluded from 
the period of three months provided for 
limitation. . The learned Subordinate Judge 
held thatthe plaintiff is entitled to deduct 
that period under the provisions of s. 15 
(2), Lim, Act.. Section 29 provides that in 
the case of a period of special limitation the 
provisions shall apply only ‘in so far as and 
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to the extent: to which they are not. ox>. 
pressly excluded bysuch law, The word=:. 
ing of the relevant portion of s. 146. 1s as 
follows : ee 


wate 


“and not afterwards” l 3 
exclusion. It is difficult to say that this 


‘would be anything more than an exclusion’ 


by inference. There is clearly nothing ex- 
press about it. An inference -has to be 
drawn as to the precise meaning of the: 
words ‘and not afterwards.” The matter: 
has, however, been settled by the decision” 
of a Division Bench of this Court in Sate 
Prasad Garga v. Gobinda Chandra’ (1); 
That decision is binding on me and, as: 
at present advised, I should respectfully: 
agree with it. The result is that in my- 
judgment both the points were correctly 
decided in the Court of Appeal below. The 
appeals are accordingly dismissed. I direct: 
that the costs in the Court will abide the 
result of the suit. a 
8. Appeals dismissed... - 

(1) 56 O 805; 121 Ind. Cas. 673;A I R1929 Oal 
325; 33 O W N 227; Ind. Rul, (1930) Oal. 161. | ~ 


BOMBAY HIGH COURT  Ż 


Civil Reference No. 5 of 1939 - me 
October 9, 1939 ; b 


BEAUMONT, O., J. AND KANIA, J... 
In re DAVID SASSOON & Oo., LTD. 3; 
Income Tax Act (XI of 1922), ss. 28 (2), 245 10: 
(vi), Proviso (b)—Assignment of business—Assess-! 
ment under s. 26 (2)—Liabtltty sfor—Predecessor, zif: 
entitled to-benefit of s. 24—-Applicability -of a: 24 
—S. 10 (2) (vi), Proviso (b), construction of —De-; 
preciation is to be claimed by assignees of business. 
and not assignor. ` era Nee ee 
Where there has been an assignment of a busi- 
ness it is the successor, and not the predecessor: 
who is to be assessed under s. 26 (2), Income Tax, 
Act. Hence s. 24 which enables an assessee to set-off; 
the loss of profits under any head mentioned “in: 
s..6, against the profits received under any other 
head, can only apply, in a case falling unders..26 
(2). such a case the predecessor in-interest can 
not claim benefit of s. 24. Bhogilal Hargovandae- 
Patel v. Commissioner of -Income-taz, Bombay : (1); 
relied on, 182 Ind. Oas. 270 (2), distinguished,‘ 171: 
Ind. Oas. 201 (3), dissented from. | ae 
Section 24 does not apply by any means to every 
assessment ; it only applies where there -is a profit: 
under one head, and a lossunder another. — .- ʻu. 
On the construction of s. 10 (2) (wi), Proviso.(b)i 
the right to set-off past depreciation only exists. in 
the person who continues’ to derive profits in re- 
spect ofthe business ` concerned: The right “to 
claim -depreciation ‘is not -a personal .right of the 
party who,has parted: with the ownership of -;the: 
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property m respect of which ‘depreciation is to be 

assumed. a | 
| 0. Ref. made by the. Income-tax Com” 

missioner, Pombay Presidency. 

` Sir Jamshedji Kanga, for the Assessees, 


Mr. M.C Setalvad, Advocate-General. for 
the Commissioner of Income-tax. 


.Beaumont, C. J.—This is a reference 
made by the Commissioner of Income-tax 
under s, 66,(2), Income Tax Act. The asses- 
see company were assessed for the financial 
year 1937-38 in respect of their income for 
the “previous year,” which expired: on 
December 31, 1936, During that year they 
made on the whole a substantial profit, but 
in respect of the working of the Union 
Mills, which formed part of their business 
during the previous year, they incurred a 
loss of Rs. 77,236. On January 1, 1937, the 
Union Mills were assigned to a company 
called the New Union Mills Ltd., which 
was & new company formed for working 
the mills. The. Income-tax Officer refused 
to allow the assessees to set of their loss 
of Rs. 77,236, under s. 24, Income Tax Act, 
because be held that by virtue of s. 26 (2) 
of the Act the assessees were not assessable 
in respect of the Union Mills. In point of 
fact the assessee were not liable for any 
tax in any event, because they had ac» 
eumulations of depreciation arising under 
5. 10 (2) (vi), Proviso (b) which wiped out 
the tax which would otherwise have been 
payable. The question is whether or not 
this loss of Rs. 77,236 can be deducted 
from the accumulation .of depreciation. 
Now.the question to my mind turns on 
the construction of s. 26 (2) of the Act, 
which provides : 

i Where, at the time of making an assessment 
under s. 23, it is found that the person carrying 
on any basiness, profession or vocation has been 
succeded in such capacity by another person, the 
assessment shall be made on such person succeed- 
ing, as if he had been carrying on tke business, 
profession or vocation throughout the previous year, 
and if he had received the whole of the profits for 
‘that year.” - p 
-The ‘meaning of that section seems to 
me to be plain. If at the time of the 
assessment, the Incomestax Officer finds 
that there has. been a succession to a 
particular business, then it is the successor 
who must be assessed, and ‘the predecessor 
cannot be assessed. The successor is to 
be assessed on the basis of two hypotheses, 
First, that he had been carrying on the busi- 
ness for the whole of the previous year, and, 
secondly, that he had received the whole of 
the profits for that year. Those hypotheses, 
in my opinion; can only be applied if and- 
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so far as the facts permit. It may be that 
the business assigned came into existence 
only during the previous year, in which 
case the assessee cannot have been carrying 
it on during the whole of the previous year 
since it did not exist for that period; and it 
may be that there were no profits, in which 
case the assessee cannot have received the 
profit. But the fact, that those two hypo- 
theses on which the assessment has to be 
based cannot apply in wholeor in part in 
my opinion inno way affects the peremp- 
tory words of the Act which require that 
Where there has been a succession to a 
business, it is the successor, and not the 
predecessor whois to be assessed. If that 
is the meaning of s. 26 (2), then s. 24 which 
enables an assessee to set-off the loss of 
profits uader any head mentioned in s. 6, 
against the profits received under any 
other head, can only apply,ina case fall- 
ing uaders 26 (2), to the successor, who is 
the only assesses. It was so held by this 
Court in Bhogilal Hargovandas Patel v. 
Commissioner of Income-tax, Bombay (1), 
In that case an argument was presented to 
the Court thats. 26 (2) would noi apply at 
all if there were no profits of the business 
for the previous year. I myself declined to 
express any opinion on the point, because, 
as I pointed out, on the facts the question 
did not arise. Blackwell, J., did express 
the opinion that s. 26 (2) would apply, ale 
though there were no profits. 

The assessee relies strongly on a subsegu- 
ent decision of the Calcutta High Court in 
B. K. Paul &Co., In re (2). In that case 
the “previous year’ was the year 1932-33. 
The assignment there in question took 
place more than a year afterwards, viz., in 
April 1934, and the assessment took place in 
September 1934, The case is therefore 
distinguishable on the facts and it may well 
be that an assessee could not be assessed 
in respect of a business which he acquired 
more than a year after the termination of 
the previous year on which the pro‘its were 
assessed. I am disposed to think that 
Khundkar, J., based his decision very large- 
ly on that ground, because he says, refer- 
ring to Bhogilal Hargovandas Patel v. 
Commissioner of Incomsz-tax, Bombay (1) 
(p; 407*). 

“It was not established, as it has been here, 


that at the time in question an order of assessment 
could not have been passed upon the successors.” 


(1) (1935) 5 I T R 555.- , 
(2) 6 I T R 395; 152 Ind, Cas. 270; A I R 1939 
Oal. 196; 12 R O 32 (SB) = 00. 
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However, Mukherjea, J., undoubtedly 


based his judgment on the view that ` 


8,26 (2) does not apply where there are 
no profits for the year on which the as- 
sessment is based. He thought, as I under- 
stand him, that applying the section to such 
a case would lead to great hardship where, 
as in the present case, the predecessor has 
made substantial profits under other heads 
against which but for the assignment he 
could have set off the loss in respect of the 
business assigned. He thought it unrea- 
sonable to suppose that the Legislature 
could have intended to deprive the assignor 
of that right. But as against such consi- 
derations one must set the case, which 
might yery easily arise, because a going con- 
cern often acquires a derelict business of a 
successor who has made large profits in 
respect cf other heads and has incurred 
loss, partly actual and partly notional in 
respect of the particular business acquired. 


In sucha case, if he is not the assessee 


under s.. 26 (2), be must lose the benefit, 
waich he would otherwise have possessed, of 
Setting off his loss against profits under 
B. 24, 

“To my mind all that the Court can do 
ig. to apply the plain words of s. 26 (2), 
which require that, where you find at the 
time of assessment, there has been a suc- 
cession you must assess the successor and 
not the predecessor. Whether by so doing 
one or the other is deprived of an ad- 
vantage, which he would otherwise have 
enjoyed under s. 24, seems to me irrelevant, 
Section £4 does not apply by any means to 
every assessment; it only applies where 
there is a profit under one head, and a loss 
under another. With great respect to 
Mukherjea, J., I think that his opinion fails 
to give effect to the natural meaing of s. 26 
(2) of the Act, and that itis quite impossi- 
ble to read that section as conditional on 
there having been profits of the business, 
any more than it can be made conditional 
on the business having existed for the whole 
of the previous year. 


We have been referred to one other 
case, Gokaldas Lakhmichand v. Commis- 
sioner of Income-tax, Bombay (3), a deci- 
sion of the Judicial Commissioner's Court at 


Sind, That case seems to me inconsistent. 


with the decision of this Oourt in Bhogilal 
Hargovandas Patel v. Commissioner of 
Income-tax, Bombay (1), and l think it was 
wrongly decided. 


(3) 5 I T R519; 171 Ind. Cas. 201; 


AIR 1937 
Sind 401; 31 S LR 424; 10 RS 393, 
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The first question which is raised is: 
“Whether in the circumstances of this case, Messrs. 
David Sassoon & Co., Ltd., are entitled to set off 
under s. 24, Income Tax Act, or under any other pro- 
vision thereof, the sum of Rs 77,236 being the loss- 
sustained by them in respect of part of their business 
ae on by them under the name of the Union 
1 oo 


The answer to that must be in the 
negative. ; ; 

The second question raised is : 

“Whether in the circumstances of this case, Messrs. 
David Sassoon & Oo., Ltd., are entitled to carry for- 
ward the amount of depreciation for the financial 
year 1936-37 as also the arrears of depreciation for 
previous years in respect of the machinary, plant 
ote., used in connection with the aforesaid business.” 


It seems to me plain that on the con- 
struction of s. 10-(2) (vi) proviso (b) the right. 
to set off past depreciation only exists in the 
person who continues to derive profits in 
respect of the business concerned.. I think 
the answer to the second question is plainly 
in the negative, The assessee to pay the 
costs. 


Kanla, J.—The relevant facts are stated 
in the judgment of the learned Chief Justice 
which is just delivered. Apart from 
decided authorities the determination of the 
question must depend on true construc- 
tion of s. 26 (2). The section in terms 
states that when there is at succession in 
business the assessment shall be made 
on the person succeeding. It is therefore 
clear that when there is a transfer or 
succession to a business the assessee is 
the transferee or the successor. The next 
question which will arisé ison what foot- 
ing is he to be assessed. Thatislaid down. 
in the latter part of s. 26 (2). Itis there. 
provided that he is to bo assessed “as if 
he had been carrying on the business 
throughout the previous year.” That sete at 
rest the controversy at to what is to happen 
when a business is transferred in the middle 
of a year. Then follow the words which 
bave given rise to a difference of opinion.- 
The words are “asif be had received the 
whole of the profits for that year.” One .- 
reason for inserting those words in the 
section is obviously to set at rest the 
question what is to happen when the 
predecessor had received in fact a part 
of the profits and the successor had 
recelved the rest. The section provides 
that in that event the successor has to, 
be assessed on the footing that he had 
received the whole of the profits of the 
previous year. The contention urged on. 
behalf of the assessee is thatif the inten-. 
tion of the Legislature was to adopt the, 
same method of assessment when there 
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was a loss, they would have stated also 
“as if the whole loss, had been sustained by 
the succesgor.””. One obv¥icus ‘answer to this 
-argument is that the Legislature will not be 
expected expressly to provide for a case 
when there ‘was a loss as the result of 
the year’s business. The argument for the 
“assesses however must rest on the decision 
of the question whether B. 24 has to be read 
48 applicable to the predecessor in spite 
of s, 26 ‘or 8. 26 (2) is the governing 
section when there is an assignment, 

Having regard: to the fact that s, 26 
(2) is imperative abut who is to be the 
assessee, it is not proper to contend that 
in respect of the business which is assigned, 
the predecesor .coùld be an assesses in 
any view of the matter. If this aspect 
is borné inmind, I think, there is no 
conflict between the twosections. Section 24 
it ‘is urged. could be -applicable only to 
the predecéssor because he had sustained 
the loss. That argument is unsound because 
the predecessor is not the assessee of the 
business which was assigned. In order 
to invoke the application of 6. 24 the pte- 
Sent asSessee (predecessor) must be held 
to the same assessee who was being agsessed 
for the business which had been transferred, 
Section 24 assumes that the assesses is liable 
to be assessed under the particular head in 
respect of which he has sufferred loss: On 
transferring the business he has ceased to 
be an assessee whois liable to be assessed 
under that head, and s. 24 in terms will 
not apply to him as regards the business 
which ig assessed, 

It was urged on behalf of the assessee 
that in order to uphold the contention 
of the income-tax authorities s, 24 will 
have to be read as including the words 
“deemed to have incurred” in favour öf 
the successor. We are not concerned in 
this case with what rights the successor 
has to set-off the loss. An attempt to go 
into the motive of the Legislature will 


land the Court in going beyond the express - 


terms of the sections. With all respect to 
the learned Judges who decided B. K. Paul 
&Co,, In re (2), it appears that Mr. Justice 
Mukherjea was greately impressed by the 
motive which led the Legislature to formu- 
ate B. 24. I apprehened, that is not the 
sorrect way to approach the interpretation 
XÍ the section, when the words of the section 
re plain and unambiguous. 

In B. K. Paul Co, In re (2), on which 
he assessees strongly relied, the facts 
vere that the agsessees, a Hindu undivided 
‘amily, owned real property, securities, 
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shares and seventeen businesses, During 


‘thé accounting year 1932-33, which ended 


on April 13, 1939, the assessees received 
income from real property, securities and 
shares, but there was ‘a loss in business, 
Assessment proceedings started in 1933-34, 
but wére not Gontemplated until March 31, 
1934. On April 14, 1934, sixteen out of the 
seventeen businesses were transferred to 
four new limited companies. The income- 
tax authorities came to know of it and when 
passing the assessment order on September 
28, 1934, they refused to allow the assessees 
to set-off the loss incurred in business 
against their other income. The question 
submitted for the opinion of the Court was: 

“Where an assessment proceeding for 1933-34 
is stated but not completed during that year and 
during its pendency in the next year the assessee 
hitherto carrying on business is succeeded in 
such capacity by another person whether set-off 
under s, 24, Income Tax Act, forthe loss sustain- 
ed in that business during the year 1932-33 can 
be claimed by the assessee or whether such set-off 
will be allowable only to the successor.” 

The Court answerred the question in the 
affirmative as regards the assessee. 

The facts clearly show that the case 
could not be covered by s. 26 (2). For 
the year 1933-34 the Hindufamily firm wes 
being assessed on its income for 1932-33, 
in which year they had carried on business, 
In the accounting year 1933-34, for 
which the income of the previous year, i, €., 
1932-33, will be the basis, tae limited 
Companies were not in existence. Under 
the words of s. 26 (2) in that case the 
accounting year was 1933-34 and the 
‘previous year’ was 1932-33. The limited 
companies were not liable to be assessed 
for that accounting year at all. In respect 
of the business, if any, conducted by the 
Hindu family for the year 1933-34, when 
the limited companies were called upon to 
furnish their return in respect of the 
accounting year 19341-35, what the position 
would be isnot at all found in the judg- 
ment. Ido not see how it could have been 
urged that the case wa covered by cl, 26 (2) 
under thè circumstances of that particular 
case. The “previous year” is the year 
before the ‘accounting year” and as the 
first accounting year in which the limited 
companies could have been assessed was 
1934-35 the previous year must be 1933.34. 
In the course of his judgment Derby- 
shire, O. J., has stated as follows 
(p. 406*) : 

“It is true that in the accounting year next but 
one following,-the four new companies which had 
no existence during the accounting year ending 
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‘Court. 
‘the Court clearly indicate that the question 
“was deliberately framed on the special facts 
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Yet it cannot be said that these four companies :' 
sustained a loss in the year ending April 13,1933: they 
were not in existence in that year and were neither 
making gains or eustaining losses. Oases may 
arise in which there will be a conflict as to the 
right tothe set-off as between the transferor and the 
transferee of a business which has suffered losses 
‘during the accounting year. The terms and circum- 
stances of the transfer may indicate whether there has 


been a succession within s. 26 (2) and what the 


rights of the respective parties are in such cases. 
No such conflict arises here in my opinion and I 
do not propose to anticipate it.” 


It must be conceded that the Court 
did consider the applicability of s. 26 (2) 
when there was a loss only, but under 
the circumstances the statements found in 
the judgment are all mere expressions of 


_ opinion which were not necessary for the 


determinaticn of the question before the 
The terms of the question put to 


sf that case and was not a general ques- 
tion. Having regard to the clear words 
of s. 26 (2) and for the reason that there 
cannot be two assessees in respect of the 
same business the contention of the taxing 


‘autLorities shculd be upheld in this care. 


On the second question I think that the 
answer should be as stated by the learned 
Chief Justice. The right to claim depre- 


‘Ciaticn is not a personal right of the party 


who has parted with the ownership of the 
property in respect of which depreciation 
is to be assumed. 

D. l Answer accordingly. 
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ALLURI CHINA BAPANNA AND cTHERS 
—APPELLANTS 
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SRI MUTTANGI JAGGIAH anp OTHERS 


— RESPONDENTS | 

` Contract Act(IK of 1872), se. 2, 38—Assignees of 
mortgagee, if premisees of mortgagor — Whether joint 

promisces within s. 38—Receit by  co-assignee of his 

share of mortgage debt, if on behalf of others—Hia 

‘liability to account for amount realised — Civil Pro- 
cedure Code (Act V of 1908), a. 11, Expln. 4—Fiction 

imported by Haplanation 4— Eapress order of 
Court leaving matter openApplicability of explana- 


on. 

As between the mortgagor and the assignees of the 
mortgagee even if privity of estate isheld to exist the 
former cannot be described to be the promisorand 
the latter not the promisees, The heirsofa prcmisee 
may be entitled to claim what their ancestor (the 
promisee) could have claimed, but by standing in hig 
shoes they do not become -intheeye of the law, the 
Promisees themselver. Similarly an assignee of a 
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promisee may beable to'claim what his transferor 
could have claimed but he would not become `œ. 
promisee by reason of; the assignment so far as the 
original promise is concerned. fp. 713, col. 1.] 

Section 38, Contract Act, is confined to the promiseés 
as defined in the Act and not to his heirs or assignees. 
The assignees of a mortgagee’s rights cannot -be 
held to be joint promisees in the sense in which that 
expression has been used inthe Contract Act. Ona 
devolution ofa mortgagee’s interest either on his 
legal representatives or on his assignees, the legal 
representatives or co-assignees would be, at least 
amongst themselves, entitled to recover their own 
shares and be able to givean acquittance to that 
extent only and not for the shares of other legal 
representatives or co-assignees. It would thus follow 
that if a co-assignee is found to have realized his own 
share of the mortgage debt, he cannot be said to 
have been acting in the capacity of ‘an agent or much 
less of & constructive trustee and any receipt by 
him cannot be considered to be a receipt on behalf 
of the others. He is not therefore liable to account 
for the realizations made by him. [p. 713, cols, 1 & 2; 
P. 714, col. 1.) g i 

[Case-law reviewed | 

Explanation 4 imports a fiction into s 11, Oivil 
P.O. Having provided that a matter which might 
and ought to have been made a ground of defenceor 
attack in aformer suit it introduced a fiction that it 
shall not only be deemed to have been raised, but 
also to bave been directly and substantially in issue 
in thatsuit. This would not have been however 
enough for the purpose ofe. 11, until the matter was 
presumed to have been decided. Ittherefore imported 
afurther fiction that it should also be deemed to 
have been heard and finally decided. Where there is 
an express order by the Court that the matter would 
be left open, it is impossibleto permit any such 
fiction to be introduced in this case, The conten- 
tion is devoid of any force and must be repelled. {p. 
715, col. 2.) 


A. against the decree of the Sub-Judge, 
Ellore, in O. 8, No. 17 of 1934. . 

Mr. K. Venkatarama Raju, for the Appele 
ants. 

The Advocate-General and K. Rajah Iyer, 
for the Respondents. 

Abdur Rahman, J.—This appeal arises 
out of a suit instituted originally by one 
Muttangi Jaggish alias Jaggarao Rao as 
one for dissolution of partnership and for. 
accounts but really for the recovery of a 
proportionate share claimed by him and one 
Sitaramayya (defendant No. 6)from defen- 
ants Nos. 1 to5out ofthe money collected by 
them from the late P. Ramarayanim Garu, 
Rajah of Panagal, who had executed a 
mortgage deed for Rs. 1,16,6500n Sep- 
tember 9,1913 in favour of the Rajah of 
Bsadhrachalam (Ex. 1). This mortgage 
was assigned to tke plaintiff, Sitaramayya 
(defendant No. 6) and defendants Nos. 1 to 
9 by the Rajah of Bhadhrachalam on July 
6, 1925 under Ex. 2 as the latter owed a 
sum of Rs. 80,000 .to the plaintiff and Sita 
ramayyaon a promissory note dated March 
22, 1924 and asum of Rs, 41,071-9-4 to 
defendants Nos. 1 to 5 on a promissory 
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note dated July 13, 1923. The consideration 
for the assignment as given in the deed 
consisted of the entire debt of Rs. 41,071-9-4 
payable to the defendants and a sum of 
Rs. 61,525-11-11 out of the debt payable 
to the’ plaintiff. and Sitaramayysa. The 
Rajah of Panagal paid a sum of Re. 46,000 
tothe defendants on various dates bet- 
ween April, 1926, and November, 1930, 
expressly towards the share of the mort- 
gage amount due to them and it is out of this 
sum that a proportionate share was claimed 
in this suit. Sitaramayya was impleaded as 
a defendant but was subsequently tran- 
sposed asa Plaintiff. 


The plaintiff had come to Court with an 


averment that a partnership had been en- 
tered into between him and Sitaramayya on 
the one hand and defendants Nos. | tod 
on the other cn certain terms stated in 
para, 7 of the plaint. It was pleaded by 
him in the alternative that even if the 
agreement relating to the alleged partner- 
ship be found not to have been established, 
defendants Nos. 1 to 5 would beliable as 
they were acting or must be deemed to 
have been acting on his behalf as well as on 
that of defendant No, 6 and having givena 
partial discharge, which as co-morfgagees 
they were competent to do, they must be 
held to have acted and realized the money 
not only for themselves but also for the 
plaintiff and defendant No. 6, It was further 
urged that inasmuch as the money realized 
by defendants Nos. 1to 5 from the mort- 
gagor was ordered to be appropriated first 
towards interest and the balance towards 
the princial in a suit instituted by the plain- 
tiff and defendant No. 6 on the basis of the 
mortgage deed, to which defendants Nos. 1 
to 5 were also parties, it was no longer open 
to themto contend that the money was 
realized by them for their own share and 
the money must in accordance with the 
decree passed in that suit, be held to have 
been paid towards the mortgage as a whole. 
The various positions taken up by the 
plaintiff were denied by the defendants 
who set up an agreement, on the other hand, 
| in para, 2 of the written statement to the 
effect that they had a priorright under it to 
collect the money due to them. It was also 
contended on their behalf that they were 
not co-mortgagees with the plaintiff and 
defendant No. 6, but the assignees of the 
mortgagee’s rights, and could not be held 
to have been acting on behalf of the plain- 
tiff and: defendant No. 6 or to be competent 
to give a discharge on the latter's behalf 
particularly when they had not realized any 
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money from the mortgagor in excess of 
what was due to them. In the end it was 
pleaded on behalf of these defendants that 
the suit was barred by limitation. 

The learned Suhordinate Judge on a Cone 
sideration of the evidence in the case found 
against the agreements pleaded by the par- 
ties but on an examination of the legal 
position he came to the conclusion that the 
defendants were entitled to give a valid 
discharge on behalf of the plaintiffs and 
must therefore be taken to have collected 
the money not merely for their share, but for 
that of the plaintiffs as well, Having 
regard to the provisions contained in ‘s, 90, 
Trusts Act, he held them to be constructive 
trustees and thus found them to have 
realized the money not only for their own 
benefit but also for that of the plaintiffs. 
The defendants were consequently ordered 
to render an account to the plaintiffs and 
to pay them their share of the money in 
proportion to what was due to them at the 
time when Ex. 2 was executed. The plea of 
res judicata was found against the plain- 
tiffs and that of limitation against the de- 
fendants. Aggrieved by this decree the 
defendants have appealed. It might be 
stated here that the plaintiff had instituted 
a suit (O. S. No. 21 of 1931) in the Court of 
the Subordinate Judge of Ohittoor for the 
sale of the mortgaged properties, against the 
original mortgagor, the Rajah of Panagal. 
These defendants (Nos. 1 to 5) were implead- 
ad inthat suit as defendants. This was 
decreed and althongh no contention was 
raised on behalf of the parties to the sult 
that the amount paid to defendants (Nos, 1 
to 5) should be appropriated towards the 
tnterest due on the entire mortgage debt, 
the Court in decreeing the claim gave credit 
to the amount received by defendants 
(Nos, 1 to 5), towards the iaterest which was 
due on the mortgage bond. Tae decree was 
not appealed against and became final. 
Thishas given rise to the contention on 
behalf of the respondents that the money 
having been ordered to be credited by the 
Gourt decreeing that claim towards the 
interest due on the mortgage bond, it must 
be held to have been decided between the 
parties that the money realized by the 
appellants was on behalf of the respondents 
as well andthe appellants were therefore 
precluded by the rule of res judicata from 
raising any contention to the contrary in 
oe suit under the provisions of s. ll, Oivil 
P. s < 

"In regard to the agreements pleaded on 
behalf of the parties, no attempt wag made 


= 
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before us by the learned Oonngel for the 
respondents to canvass the finding arrived 
at by the lower Court against his clients. 
Nor do we think it likely that if an agree- 
ment was arrived at between the parties, 
it could have been on the terms stated in the 
plaint. The learned Advocate-General 
however urged on behalf of the appellants 
that although the statement made by de- 
fendant No, 5 as a witness could not in view. 
of its inconsistency with what was pleaded 
on behalf of the defendants, be relied upon 
and was rightly rejected by the trial Oourt, 
yet the agreement mentioned in the written 
statement was to alarge extent supported 
bysome of the letters which was written 
on behalf of the plaintiffs themselves: The 
first letter to which our attention was 
drawn was a registered notice (Ex, 9) 
sent by plaintiff No. lto the defendants 
asking bow much was collected by them 
jointly or separately towards that deed. 
This was followed by another notice sent by 
the plaintiffs on 27th February 1931 informe 
ing defendant No. 5 that the plaint had been 
prepared and calling upon him to deposit 
Rs. 500 towards the costs of the suit which 
was to be filed by them against the morte 
gagor for the sale of the mortgaged pro- 
perty. The requisite court-feefor that suit 
was of the value of Rs. 3,392 and yet they 
had asked defendant No. 5 fora sum of 
Rs. 500 only, which would be approximately 
required to recover the balance of the 
money due to the defendants after giving 
credit to what had been realized by them 
from the mortgagor. This notice was 
expressly referred to by the Subordinate 
Judge in his judgment in O. S.No. 21 of 
1931, From the fact that an agreement was 
being pleaded even by the plaintiffs 
although the terms alleged on their behalf 
were undoubtedly different and bearing 
the two notices referred to above in mind 
it would appear to be. more likely than not 
that there was some understanding either 
explicit or implied to the effect that the 
parties would be entitled to recover their 
shares from the mortgagor and as long as 
they did not realize anything in excess of 
‘their shares, they would not be accountable 
to each other. The reasons given by the 
learned Subordinate Judge for the finding 
thet no agreement.was arrived at between 
_the parties are not convincing. He was 
mainly persuaded to come to that decision 
as be found that the statement of defen- 
dant No.5 was contrary to what had been 
pleaded -on his behalf, This criticizm 
was perfectly justified but the other reasons 
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which he has giyen are not very convincing. 
Having regard to all the circumstances, we 
are rather inclined to the view that an 
agreement was on some such terms as have 
been stated above, arrived at between the 
parties. 

If this were all,we would have had: to 
seriously consider if the material on the 
record was sufficient to reverse the finding 
arrived at by the lower Court in this respect 
but in view of the conclusion at which we 
have arrived in regard to the other points 
discussed by the learned Counsel for the 
parties if seems to us to be unnecessary to 
rest our judgment on this inference of 
We propose to devote our attention 
to the main question involved in Issue No. 2 
framed by the lower Gourt which concerns 
the plaintiff's right to demand an account 
from the defendants for the collections 
made by them. Since the question of res 
judicata was argued with great persist- 
ence by the learned Counsel for the res- 
pondent, we would have to examine this 
contention in the course of this judgment. 
The question of limitation raised by the 
appellants stands however on a different 
footing. Its decision depends on the finding 
whether the defendants are liable to account 
to the plaintiff. If they are found tobe 
liable, it is apparent that the suit would . 
not be barred by time. If on the other 
hand, they are found to be entitled to 
retain the amount realized by them from 
the mortgagor, the suit against them would 
be, as they had realized the amount more 
than three years before the institution of 
the suit, barred by limitation. It would, 
therefore. be unnecessary to give any finding 
on this question, 

Turning our attention to the crucial 
question regarding the liability of the 
defendants to account we must point out 
that they were not co-mortgagees with the 
plaintiff's but only assignees of a mort- 
gage executed by the Rajah of Panagal in 
favour. of the Rajah of Bhadhrachalam. 
It is allthe more necessary to keep this 
in view as the learned Subordinate Judge 
seems to have lost sight of this distinc- 
tion and held that the parties to the suit 
were joint promisees under mortgage deed 
(Ex. 1) and must, therefore, be regarded 
a8 co-mortgagees. This is obviously not 
80. The definition of “promisee” given in 
8. 2, Oontract Act, must not be ignored. 
So far as the mortgage is concerned, thë 
Rajah of Panagal was the promisor and 
the Rajah of Bhadhrachalam.the promisee, It - 
‘was the Rajah of Bhadhrachalam who could 
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be said to have accepted the proposal made 
by the Rajah of Panagal. It may be that so 
far as the assigament of the mortgage 
is concerned, the Rajah of Bhadhrachalam 
may be the promisor and the parties to this 
suit the promisees. Weare not concerned 
here with the jural relationship which was 
brought into existence by the deed of ase 
signment but by the original mortgage 
executed by the Rajah of Panagal, There 
can be no doubt that as between the 
Rajah of Panagal and the parties to this 
suit even if privity of estate is held to 
exist the former cannot be described to 
‘the promisor and the latter not the prc» 
misees. The heirs of a promises may be 
entitled to claim what their ancestor (the 
pormisee) could have claimed, but by 
standing in his shoes they do not bes 
come in the eye of: the law, the pro- 
misees themselves. Similarly an assignee 
may be able to claim what his transferor 
-could have claimed but he would not bee 
come a promisee by reason of the assign- 
‘ment so far as the original promise is 
concerned. 

We have thus not to decide what the 
position would have been if a co-mort- 
-gagee would have accepted payment from 
his mortgagor either in full orin partial 
satisfaction of the mortgage but what it 
is if a Coeassignee realizes a portion of 
‘the money due from the mortgagor when 
that portion does not exceed the recipient’s 
share cf the consideration for which the 
assignment was made in his favour. There 
is divergence of opinion between this and 
several other High Courts on the point 
whether a mortgage debt would be dis- 
‘charged by paying it to one of two or 
more mortgagees. It has been held by 
this Court that a payment to one would 
discharge the mortgage debt: Barber 
‘Maran v. Ramana Goundan (1) and An- 
‘napurnamma V, Akkayan (2). The other 
High Courts have, on the other hand, taken 
the opposite view: Jagat Tarini Dasi v. 
Naba Gopal Chaki (3), Sitaram v. Shridhar 
Anant (4), Jauhari ough v.Ganga Sahai 
(5), Satindranath J atindranath 6), 
Sukhlal v. Kanjman (7), Syed Abbas Aliv 
(1) 20 M481; TM LJ 269, 

(2) 36 M 544: 19 Ind. Oas. 19; 24 M L J 333;13M L 
FO 268; (1913) M W N 328. 
(3) 340 305; 5 OL J 270. 


(4)27 B 292; 5 Bom. L R 91. 

(5) 41 A 631; 51 Ind. Oas, 107; A I R 1919 All. 275; 
17 A L J 731. 
19 310 W N 314; 101 Ind.. Oas. 530; A IR 1927 Oal. 


(> (1930) A LI 290: 126 Ind. Oas. 364; AIR 1930 
All, 98; Ind. Rul, (1930)-All. 844: 
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Mistri Lal (8), and Mathra Das vw. Nizam 
Din (9). But no case has been brought to 
our notice, even of this Oourt, wherea 
co-assignee or a Corcheir may have been 
held entitled on behalf of the other co: 
mortgagees or co-heirs to give a complete 
discharge of amortgage debt which has 
been assigned to or which devolved on 
the other co-assignees or co-heirs. The 
principle on which this Court has ree 
cognized the power of a co-mortgagee for 
giving a valid discharge of the whole 
mortagage debt was largely based on 
a consideration of s. 38, Contract Act, but 
a reference to this section would show 
that it is confined to the promisees as 


defined in the Act and not to his heirs 


or assignees. Indeed while expressing 
their opinion in the Full Bench case, 
both the learned Judges whose view pre- 
vailed in that case observed that the rule 
which they were applying to a co-mortgagee 
could not be extended to co-heirs. The same 
distinction was made in Ahimsa Bibi v. 
Abdul Kader Sahib (10) at p. 39, by no less 
an eminent Judge of this Court than Sir 
y. Bhashyam Ayyangar. 

In view of these authorities an attempt 
was made by Mr. Rajah Iyer to distinguish 
these cases on the ground that they have 
gone only tothe length of holding that the 
position of co-heir on a legal representa: 
tive ia not the same asthat of a co-mort- 
gagee where the latter could and the former 
could not, give a valid discharge to a mort- 
gagor. But he says that the same principle 
which has been held to apply to co-heirs 
or legal representatives cannot be made 
to apply to co-assignees on the ground 
that while the interest of a propositus 
devolves on his heirs by operation of 
law and independently of the deceased’s 
desire, an assignors interest is conveyed 
to an assignee by a volition of the 
former and can be favourably com- 
pared with the case of a co-mortagagee 
where both decide to take a mortgage 
jointly. The distinction made between a 
coheir and a co-assignes is, in our opinion, 
of no avail as from what we have already 
said in regard to tne definition of a proe 
misee used in the Contract Act, It would 
be clear that under that definitian, both 
of them would stand in the same position. 
If the -term -‘‘promisee™ cannot be applied 


to a co-heir or a legal representative it can 


(8) 5 PL J 376; 56 Ind. Oss. 403; AIR 1921 Pat, 
27; 1 P LT 339, 
1917; 41 Ind. Oas. 921; A I R 1917 Lah. 


8P R 
.443; 107 P L R 1917; 81 PW R 1917 (F By: 
“25 M 26 
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neither be held to apply to a co-assignee. 
The situation then seems to be that ona 
devolution of a mortgagee's interest either 
on his legal representatives or on his as- 
signees, the legal represntatives or coeas- 
signees would be, at least amongst them- 
selves, entitled to recover their own shares 
and be able to give an acquittance to that 
extent only and not forthe shares of other 
legal representatives or co-assignees. It 
would thus follow that if a co-assignee is 
found to have realized his own share of the 
mortgage debt, he cannot be said to have 
been acting in the capacity of an agent or 
much less of a constructive trustee and 
any receipt by him cannot be considered 
to be a receipt on behalf of the others: 
Ankalama v. Chenchayya(11). It may be 
that a devolution of interest upon a Coe 
heir or a co-mortagagee may effect a sever- 
ance of the mortgagee’s interest between 
them, Mohammad Ishaq v. Akram- 
‘mul Huq (12), but if the theory of repesent- 
ation is correct, so far as the heirs are 
concerned, it would neither be illogical 
nor unsatisfactory to extend the same, 
although to a limited extent, to the as- 
‘signees of a mortgage debt as well, The 
case in Suniti Bala Debi v. Dhara Sundari 
Debi (13), cited by the learned Counsel for 
the respondent does not at all help him. 
We are not concerned here with theform 
in which the suit has to be filed. Nor 
are we concerned in this case with the 
rights of co-mortgagees inter se or with 
the release or redemption of any part of 
the security by one of the mortgagees. It 
was on these points that this caseis an 
authority and not on those which are be- 
fore us for decision in this appeal. The 
_ next case relied upon by him was that in 
Lakshmi Narasamma v. Lakskamma (14). 
This is also not of much assistance as the 
co-mortgagee had in that case admittedly 
Teceived more than his share of the debt 
and had, exceeeding his rights, given a 
release in respect of the unrealized portion, 
‘He was, therefore, held and rightly, if 
we may say so with respect, to be incom- 
petent to give a release tothe mortgagor 
on behali of his co-mortgagee or to 
receive any money in excess of his share 


- (11) 41M 637; 45 Ind. Oas. 419; AIR 1918 Mad. 
29; 34 M L J315;7 L W 221; 23M L T 215. ii 

(12) 12 OW N &:60L J 558. 

(13) 47 O 175; 53 Ind. Oas. 131; A `I R 1919 P O 124; 
46 LA 272; 37ML J 483: 17 A LJ 997; (1919) M.W 
N 821; 22 Bom. L R 1; 24 OW N 297; 11 LW 

Te oo i L J 531: 21 Ind i 
(l4 ; - 2 . Oas. 394; 14 ML . 
(asia) M W N 836. REE EER 
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which he was ordered to refund. The 


third case cited by Mr. Rajah Aiyar wag 


that in Ramachandra Iyer v. Sivarame 
Iyer (15), where it was held by Pandrang 
Row, J., that in the absence of a covenant 
to pay the amount due toany particular 
co-mortgagee a suit by one co-mortgagee- 
for bis share of the mortgage money was 
not maintainable and that the recital im 
the mortgage deed of the debts due- 
to each co-mortgagee did not amount to: 
an agreement by the mortgagors to pay 
the mortgagees separately, In view of 


the distinction that we have already tried: 


to emphasize between the mortgagees and: 
the assignees of a mortgagee this case is- 
of no value to us here. — 
Reference Was made in the end to Enge 
lish cases such as Tyson v, Fairclough (16). 
where it had been held that a Court would’ 
regard a tenant-in-common who had ree 
ceived the rent as in the nature of a bailiff 
or an agent for his costenantsein-common re- 
specting their shares ofthe rent. Tnis pro» 
position is in accordance with the cases decid- 
ed by this Oouct where a co-mortgagee- 
would be able to give, by receiving the debt 
due under a mortgage, an acquittancs to 
the mortgagor. This is only because he is. 
held to be a person to whom an offer of per- 
formance can be validly made by a promisor 
under s. 38, Oontract Act, and by accepting 
the offer not only on his own behalf but on 
that of his co-promisees, he would be deemed 
to have been acting as their agent to the 
extent of their shares in the mortgage and 
would therefore be liable to account to them. 
But the same principle caunot be applied. to 
the assignees of a mortgagee’s rights who 
cannot be held to be joint promisees in the. 
Sense in which that expression has been 
used in the Contract Act. In view of what 
has been said it is unnecessary to cone 


‘sider the liability cf a tenant-in common 


when he has received income or rent. in. 
respect ofthe property of which he was a 
co-tenant with others but there is an. 
authority of this Court where it had been 
held that a tenant-in-common would not 
be bound to share his receipts with another 
co-tenant if they did not exceed the recie 
pient's proper share: Nallayappa Pillai v. 
Ambalavana Pandarasannadhi (17). at p. 
417. In the present case, the realization of 
the sum of Rs. 46,000 by the defendants 
was not is excess of what was due to them 
- (15) 44 L W 502; 169 Ind, Oas. 352; A I R 1936 Mad. 
895; (1936) M W N 1079;10 RM 12. 
x (1824).47 E R 955; 2 Sm.& 8 142; 95 RR. 
(17) 27 M465 (477); 14 ML J 81 (F B). 
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on account of principal and interest and 
“was paid to them expressly by the mort- 
gagor towards the debt due to them and 
‘for which they could give a complete dis- 
charge not as agents or trustees on behalf 
of the plaintiffs but in the capacity of 
-co- assignees of the mortgagee’s right- They 
must consequently be held not to be liable 
to account for the sum realized by them, 

The next question to decide is whether 
the defendants are barred by the principle 
of res judicata from contending that the 
sum of Rs, 46,000 was realized by them to- 
wards their share alone. It has been ale 
“ready observed that this contention was 
raised on behalf of the respondents on 
account of the decision in O. S.No. 21 of 
' 1931 where the Subordinate Judge in de- 
creeing the claim gave credit to the amount 
Tealized by the defendants towards the 
interest due on the mortgage bond although 
no such plea was raised by any party 
to that suit: vide ‘plaint Ex. 8 and the 
written statement of the defendant Ex. 3. 
The suit was filed by the plaintiffs for the 
whole of the amount due under the morte 
gage deed Ex.! and the mortgagor had 
pleaded thata sum of Rs, 46,000 had been 
paid todefendant No.11 (4. e, defendantNo, 5 
in the present case)for which he had naturally 
asked for a credit. It was also pleaded on 
his behalf that the rate of interest stipulat- 
edin the deed was ofa penal character, 
The copy of judgment has been exhibited 
andis marked as Ex. 4. A perusal of this 
judgment would show that not only was no 
issue framed in that suit on the question 
whether the payment received by the de- 
fendants should be credited towards the 
interest of the mortgage debt, but what is 
more, the only issue (Issue No. 9) which was 
framed with the object of arriving at a 
finding in regard to the disputes between 
the plaintiffs andthe present defendants was 
left undecided. In fact the Subordinate 
Judge has after stating the issue framed 
in the case started with the words: 

“The only two questions that were agitated at the 

trial were (1) as regards interst claimed and (2) costs 
to be decreed and against which set of defendants.” 
_ Holding that the interest claimed was not 
in the nature of a penalty and being of the 
opinion that the costs should he paid by 
the mortgagor and the present defendants 
in equal shares, he gave a finding in regard 
to Issues Nos. 3 and4 which related to the 
fact and the validity of payment pleaded 
by the mortgagor in the following words; 

“ As regards issues Nos. 3 and 4 it has to be found 


that payments pleaded are true and binding on plain- 
tiffs in the sense they have to be given credit to.” 
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Issue No. 9 reads as follows: 

“Whether the agreement set out in para. 4 of the 
written statement of defendants Nos. 7tollistrue and 
plaintiffs are bound to pay any amount as per 
schedule of expenses attached to the written state- 


“ment of defendants Nos, 7 to 11 to them ?” 


This was not decided by the Subordinate 
Judge who observed : 

“As regards Issue No, 9, [have ruled that a consider- 
ation of this matter of dispute as between plaintiffs 
onthe one hand and defendants Nos.7 to 11 on theother, 
is not germane to this suit which is one for sale 
and the question may be left open. I therefore 
refrain from giving any finding on Issue No. 9." 


This was tbe only issue which might 
have settled the disputes raised by the pree? 
sent defendants and this the Court refused 
to adjudicate upon. How could it be seri- 
ously urged then that the matter was de- 
cided between the parties? The learned 
Counsel for the respondent however urged 
that it was incumbent on the defendants to 
plead in that suit that the payment was 
realized by them for their own share. In. 
other words he tried to bring his contention 
within Explanation 4 of s. 11, Civil P. O. 
But a reference to paras. 4 and5 of the 
written statement filed by the defendants. 
would show that the point that they were 
entitled to recover the money due to them 
before the plaintiffs could do so, was raised 
by them specifically. They had also pleaded 
in that suit that the mortgagor had paid a 
sum of Rs. 46,000 expressly towards their 
“share and prayed for a direction in the 
decree that out of the balance of the money 
found due from the mortgagor they should 
be paid in the first instance. We fail to 
see what other plea could have been raised 
by the defendants, It was this plea which 
formed the subject-matter of Issue No. 9 and 
was left undecided. Explanation 4 imports 
a fication into s, 11. Civil P, O. Having 
provided that a matter which might and 
ought to have been made a ground of 
defence or attack in a former suit it intro- 
duced a fiction that it shall not only be 
deemed to have been raised, but also to 
have been directly and substantially in 
issue in that suit. This would not have been 
however enough for the purpose ofs. 11, 
Civil P. O., until the matter was presumed 
to have been decided. It therefore imported. 
a further fiction that it should also be deem- 
ed to have been heard and finally decide 
ed. Inview ofan exppress order by the 
Court that the matter would be left open, 
it is impossible to permit any such fiction 
to be introduced in this case. The contene 
tion is devoid of any force and must be. 
repelled. 

For the above reasons we allow this ap- 
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‘peal and order the suit to be dismissed. 
The appellants will be 
‘costs both in this and in-the lower Court. 


entitled to their 


N.B. Appeal allowed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Referenée No. 60 of 1937 

_ February 27, 1939 

Davis J.C. anp Loso, J. 
COMMISSIONER or INCOME-TAX, 
BOMBAY .#PRESIDENOY, SIND anp 

BALUCHISTAN—Apprioaner 
DETSUS 
SIND CENTRAL PROVIDENT FUNDS 
SOCIETY Lrp. (In Liquipation'— 

ABSESBEES— OPPONENTS 

Income Tax Act (XI of 1922), se, 59, 10—Rules 
under s, 59—R. 31—Sums payable to policy-holders 
of insurance company not fized beforehand but 
varying according to yearly collections—Business held 
was dividing society insurance business and that r. 31 
applied -Policy-holders and share-holders of insur- 
ance company distinct—Company is not mutual 
society. 

Where according tothe rules of an insurance 
society the sums payable, to policy-holders subject 
to a certain maximum, are not fixed beforehand, but 
vary according to the yearly collections which is the 
fund out of which benefits are paid to subscribers 
after deduction of certain percentages for the Work- 
ing Fund, Reserve Fund, Emergency Funds and 
Equalization Fund, then the society carries on a 
dividing society insurance business within the mean- 
ing of r. 31 of the Income-Tax Rules and r, 31 can be 
applied. 

Where an insurance society is a company regis- 
tered underthe Companies Act and has a share 
‘capital and share-holders distinct and separate from 
the premia of policy-holders, and the policy-holders 
themselves, the society isnot a mutual society and 
is thereforenot exempt from taxon income on that 
account. Last v London Assurance Society Ltd. (2), 


` applied. New York Life Assurance Co. v. Styles 


{3), not applied. 


Ref. made by the Commissioner of Income 
tax, Bombay Presidency, Sind and Balu- 
chistan. 

Mr. Partabrai D. Punwani, Advocate- 
General, for the Applicant. 

Mr. Suganlal Hassanand, for the Oppon- 
ents. ' 

Davis, J.C.—This is a reference under 
5. 66 (2), Income Tax Act, to this Court in 
its High Court jurisdiction by the Come 
missioner of Inccme-tax for the Bombay 
Presidency and Sind, at the instance of the 
assessee, the Sind Oentral Provident Funds 
Society Ltd, (in Liquidation), Stating a case 
for our decision on two questions of law 
raised thereby with his opinion. The two 
questions: are : i 


“(i) The finding of fact being that the assessee.is 


doing a dividing society business, hag the Income-tax 


Officer correctly held that r. 31 of the Income-tax 
rules applies ? l 

(ti) Whether the assesses can be said to be a mutual 
society and exempted from tax on all income on that 
account ?" ; 

We have in effect dealt with these two 
questions in our order in Commissioner of 
Income Tax, Bombay Presidency Sind & 
Aden v. Central Popular tAssurance Co., 
Ltd. (1) for the principle to be applied in 
each case isthe same, So far as the first 
question is concerned, taking the facts as 


found by the Assistant Commissioner and 


Tegarding the question as to whether those 
facts do or do not show that the insurance 
business is a dividing society business 
within the meaning of r. 31 of the Income- 
Tax Rules, it is clear that the first question 
put to us must be answered in the affirmas 
tive. We accept as correct in this reférence 
as in Commissioner of Income Tax, Bombay 
Presidency Sind and Aden v, Central 
Popular Assurance Co., Ltd. (1) and for the 
reasons we have there given, the definition 
of a “Dividing Society (Insurance) Busi- 
ness” as given in rules made by the 
Govt. of India under Act VI of 1912, which 
governs the assessee’s business. The fact 
that the company calls itself a Provident 
Fund Society does not attract the provi- 
sions of Act V of 1912 (the Provident Fund 
Insurance Societies Act). 


Rules 56,57, 70, 71 and 76 of the rules - 
of the Society show that the suma payable, 
subject to a certain maximum, are not 
fixed beforehand, but vary according to the 
yearly collections which is the fund out of 
which benefits are paid to subscribers after 
deduction of certain percentages for the 
Working Fund, Reserve Fund, Emergancy 
Fund and Equalization Fund: see r. 56 of 
the rules wrongly numbered in the copy 
before us as r. 55. Clearly then the amount 
payable to a policy-holder is not a fixed 
sum but a variable quantity depending on 
the total amount of subscriptions received 
in the year concerned. It is notà definite 
fixed sum asis the -casé with other claksea 
of insurance business. The fact that the 
rules provide that the amount payable falls 
within certain limits does not affect their 
variable and contingent nature. The pay- 
menis do ultimately depend on the total. 
amount of subscriptions divided by the total 
annual claims, 

It is clear therefore that the assesseo 
carries on a dividing society insurance busi- 

(1) A I R1939 Sind £93; 186 Ind: Cas, 790; (1939) 


Kar. 779; 12RS 208; 
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ness within the mening of r. 31 of the 
Income-tax rules, and it appears that r.31 
of the rules has been correctly applied. 
On the second question as to whether the 
business is not a business at all, but a 
mutual society, it is also clear in this case, 
as in Commissioner of Income-tax, Bombay 
Presidency Sind & Aden v. Central ‘Popular 
Assurance Co., Ltd. (1), that this case falls 
within the ruling in (Last’s ease) Last v. 
London Assurance Society Ltd. (2), and not 
within the ruling in (Styals’ case) New York 
Life Assurance Co. v.. Styles’ (3). The 
Teasons ‘we have given for our decision on 
this question in Commissioner of Incomes 
tax, Bombay Presidency Sind & Aden V. 
Central Popular Assurance Co., Ltd. (1) 
apply in this case also, for allowing for 
difference in detail the two cases are the 
same. In this case also the policy-holders 
and the sbare-holders are not the same 
persons nor do they form the same body, 
incorporated or otherwise, it matters not. 
The assessee is a company registered under 
the Companies Act and has a share capital 
and share-holders distinct and separate from 
the premis of policy-holders, and the 
policy-holders themselves. It is true that of 
the subscribed capital of Rs. 20,000 of 2,000 
share of Rs. 10 each, Rs. 650 only have been 
paid, The share-holders are also entitled to 
dividends. The fact that the income of the 
company is returned at Rs, 1,376 only does 
not affect the case once it is clear that 
the assessee as a company collects and dis- 
tributes insurance money not among its 
share-holders but its customers, This is the 
case here, and the sum total of these col- 
lections or premium inzome for the year 
under account is Rs. 1,56,215 and Rs. 31 is 
applicable. No question of the correctness 
of the sum. in which it has been found liable 
arises. The assessee clearly falls within the 
ruling in Lasts case (2), and not within 
the ruling in Styles’ case {3). 

We therefore answer the second question 
in the negative. The assessee is not a 
mutual society and is therefore not exempt 
from tax upon its premium income. The 
assessee will bear the costs of these procee- 
ings but with liberty to argue as to whether 
these costs shall include the deposit fee of 
Ra. 100. 


D. Answer aceording!y. 


(2) (1885) 2 Tax, Cas. 100;10 A O 438; 55LJQ B 
93; 53 L T 634; 34 W R 283; 50 J P 116, 

K (1889) 2 Tax. Oas, 460; 14 A O 381; 59LJQB 
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_ LAHORE HIGH COURT 
Oriminal Appeal No. 388 of 1939 
December 1, 1939 
DALIP SINGH AND SALE, JJ. 
MOHAN SINGH BATH AND OTHERS— 
Oonviots—A PPELLANTS 
VvETSUS 

EMPEROR —Opposttr Party 

Evidence Act (I of 1872), 9. 123— Privilege under 
s. 123—Procedure to be followed by head of depart- 
ment—Diary of foot constable shadowing morements 
of suspect, whether affairs of State—Criminal trial 
—Ricot—Evidence—Rioters arrested shortly after 
occurrence—No injuries on them—Evidence partisan 
—Benefit of doubt, if can be given. 

The law requires that before privilege is claimed’ 
the head of the department should have the docu- 
ment in front of him, should give his attention to 
the matter, should weigh carefully whether the pri-- 
vilege should or should not be claimed and unless- 
he is satisfied that affairs of State are concerned 
he should not claim privilege for a document or 
withhold from a Oourt the means of judging whe- 
ther a particular witness's statement is true or not 
true. It is true that the head of a department has 
an absolute privilege on the point, it is for him to. 
decide whether the matter is one in which pri- 
vilege should be claimed or should not beclaimed, 
but it would be good to follow the practice of the 
English Law, namely that some indication should 
be given to the Court as to why privilege is claim- 
ed ` or what affairs of State are involved in the 
matter. Without such indication, there is always. 
a danger that the Oourt may draw an adverse in- 
ference from the non-production of the document. 
The Court is entitled according to the circumstances 
of each particular case to draw an inference ad- 
verse to the party claiming the privilege. 135 Ind. 
Oas. 625(1), referred to, 23 Ind. Oas. 25 (2°, distin- 
guished. {p. 725, cols. 1 & 2; p. 724, col. 2.] ` 

Under s. 123, it is only when the document deals 
with affairs of State that privilege can be right- 
fully claimed. The diary of a foot constabla who 
was shadowing the movements of a suspect cannot 
possibly become an affairof the State within the 
accepted meaning of the words, (p. 723, col. 1.] 

The absence of injuries on the persons of the 
alleged rioters arrested shortly after the occurrence 
is a point which, in a case where the evidence 
is partisan, must operate as a ground for giving 
ety o of doubt as to participation, [p. 721,. 
col, 1. 


Or. A. from. the order of the Additional. 
Sessions Judge,Amritsar, dated February 
13, 1939. 


Messrs. A. R. Kapur, Sham Lal and F.C. 
Mital, for the Appellants, 


Mr. N. A, Siddiqi, Public Prosecutor, for 
the Orown. 


Sale, J—On March 13, 1938, a riot oce 
curred at Fatehwal in the Amritsar Dis- 
trict following a political meeting held at 
that village under the auspices of the Cons 
gress. In. the course of this riot, one man 
Hiro was killed outright and his brother 
Muhammad Shafi. died of injuries received. 
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Three other brothers, Fazal, Rahim Bakheh 
-. and Fauju, received simple injuries, Six 
“ other persons -unrelated to this family but 
among the opponents of the Congress ree 
ceived simple injuries. Forty-eight persons 
were placed before the committing Magis- 
trate on trial in connection with these dis- 
turbances. The case -against three was 
withdrawn and twelve were discharged. 
Thirty-three persons were committed to 
Sessions charged with murder and rioting. 
After a triallasting two months the learn- 
ed Additional Sessions Judge found that a 
riot had been proved, the common object of 
the rioters being to give a severe beating to 
Hiro and his brothers as a result of a pro- 
longed attempt to ruin the Oongress meete 
ing. He acquitted twenty-six of the accused 
“holding that their participation in the riot 
was not proved, He held that the participation 


of six persons in the riot is proved. viz, Jogin-" 


dar Singh, Mohan Singh Bath, Lachhman 
‘Singh Sufian, Ganda Singh, Sadhu Singh 
and Harbans Singh. 
that Jogindar Singh, in addition to 
-participating in the riot, was guilty of an 
-individual act in participating in the 
murder of Hiro, and he convicted him 
-under s. 302, Penal Code, sentencing him to 
-transportation for life. He convicted Mohan 
Singh Bath, Lachhman Singh Sufian, Ganda 
Singh, Sadhu Singh and Harbans Singh 
-under 8. 148 and s. 325 read with s. 149, 
“1. P. C., and sentenced them to concur- 
rent sentences of two years rigorous impri- 
-gonment. He also found Shiv Dev Singh 
guilty of taking a subsidiary part in the 
riot by causing hurt toone witness, Karam 
«Din, P. W. He convinced him under ss. 148 
_and 323, I. P. O., and sentenced him to 
Bir months’ rigorous imprisonment. Against 
-these convictions and sentences all the 
. convicts have appealed while an appeal has 
been filed on behalf of the Crown against 
- the acquittal of one Bachan Singh on the 
'; ground that the evidence against this 
. accused is the same as that against the other 
_ accused whom the learned Additional 
; Sessions Judge has convicted, and on the 
reasoning adopted by the learned Additional 
i: Sessions Judge, this accused should also 
` have been held guilty of participating in 
. v the riot, 
The material facts are that a meeting 
: organized by the Congress had already been 
held at - Fatehwal on February . 5, 
` In-the course of this meeting objections were 
~ voiced by. Hiro, deceased, and Teja Singh, 
wP. W. A riotis said tohave occurred asa 
> Tesult® of which 16 congressmen were 
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prosecuted including five of the accused in ` 
the present case. Teja Singh and Hiro were 
important prosecution witnesses. - This 
case—we are informed—is still pending in: 
the Court of a Magistrate. Following the 
result of this meeting, it was decided to 
hold a second meeting at Fatehwal on 
March 13. The intention to hold this meete ` 
ing had been advertised and there is some ' 
evidence that congressmen, knowing that 
this meeting was likely to be again 
interrupted, asked for Police assistance. No ` 
Police however were present at the meeting 
except one Des Raj a foot constable- (since 
resigned) who had been ordered to watch 
the movements of Achhar Singh,’ an” 
absconder, who atiended the meeting. ` 
This meeting was duly held at Fatehwal 
on the 13th, in a field belonging to Mula 
Singh, father of Fateh Singh (accused ' 
acquitted by the Sessions Judge) General 
Secretary, Fatehwal Congress Oommittee. 
A pandal had been erected in this field ata’ 
distance of about 200 karams from the 
Village abadi, on the outskirts of which is ` 
situated the house of Teja Singh, P. W., a- 
local opponent of the Congress, who was ` 
regarded by congressmen as mainly rege 
ponsible for the interruptions in the pre- 
vious meeting of February 5. 

The meeting of March 13, was attended= 
by a number of leading congressmen ih» 
cluding Mian Iftikbar-ud-Din, M. L. A.’ 
These Congress leaders reached the pandal” 
by car from Amritsar at about 12-30 to 
1 P. M,; but prior to their arrival, it is 
alleged by the prosecution, that a process. 
sion of Congress sympathisers led by’ 
Achhar Singh Cbhina, absconder, held, a, 
mock mourning ceremony in front of thé. 
house of Teja Singh, presumably to intimis, 
date Teja Singh and prevent him from. 
again interrputing the meeting. In any 
case, Teja Singh did not attend the meeting’. 
but remained throughout in his housa, the 
courtyard and baithak of which subsequently 
became the scene of the main riot. It is 
alleged by the prosecution that some of- 
these processionists were musicians who 
played flutes and other instruments, there- 
by, it is said, giving offeace to some of the: 
Muhammadan opponents of the Congress who 
were present, on the ground thatthis play- 
ing of music was a desecration of this 
particular day which happened to be the 
last day of Muharam, It is further alleged 
by the prosecution that while the meeting 
was in progress, and after the arrival of thé 
Oongress leadees Jota Singh, accused, came 
up on horseback with a bundle of ehhavis 
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and dangs, which were distributed among 
‘Congress supporters in the audience. 
During the course of the meeting, speeches 
were made and the temper of the audience 
‘became excited. According tothe evidence 
‘of Ibrahim Khan (P. W.No. 3) and Khurashid 
Alam Zaildsr (P. W. No. 5) who were among 
a crowd of 50 or 60 persons, mostly Muham- 
madang, gathered on the outskirts cf the 
Meeting, protests were made against desecra- 
‘tion of the day by music and the display of 
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pandai, and after the riot was over they 
left in motors and Jorries for Amritsar. 
According to the evidence ofMain Iftikhare 
ud-Din,M. L. A., (D. W. No.32) the Congress 
leaders left Fatehwal after the disturbance 
had finished; and although they were aware 
that a free fight had taken place in the open 
at a distance of 100 karams from the pandal 
it was not known to them that Teja Singh's 
batthak had been rushed and Hiro had been 
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‘arms, The Oongress leaders attempted 
to pacity the audience; and Ibrahim Khan 
(P. W.No. 3) says that between 2 and 3 P. M. 
he advised some of the Muhammadans to go 
‘and say their prayers and a number of 
Muhammadans accordingly left for this 
purpose. 

At about 3-30 p. Mm. the meeting was 
‘closed by the President. Afterwards, while 
the Congress leaders were talking among 
themselves near the pandal a clash occurred 
‘between the opponents and sympathisers 
of the Congress at a place not far from the 
mandal. This clash subsequently developed 
into an attack on Hiro and his four brothers, 
Rahim Bakbeh, Fazal, Fauja and Moham- 
b Shafi. These five persons ran away to- 





rds the village abadi, pursued by some 
or ¿0 Congress sympathisers, and. took 
‘refuge On the roof of the baithak of 
Teja Singh. The numberof pursuers, ace 
cording to the prosecution evidence, gradu- 
ally swelled to 200 or 250. This crowd of 
rioters, some.of them armed with chhavis 
and dangs, surrounded the baithak, some in 
the lane outside and some forcing their way 
jnto the courtyard through doorways -which 
were damaged in the process, Eventually, a 
body of 30 or 35 rioters (among whom were, 
acccrding to the finding of the learned Addi- 
tional Sessions Judge, all the appellants 


except Shiv Dev Singh) swarmed up on to. 


the roof of the baithak where Hiro and 
his brothers had taken refuge. Here 
Jogindar Singh, appellant, has been found 
by the learned Additional Sessions Judge to 
have grappled with Hiro, while Achhar 
Singh, absconder, struck him afatal blow on 
the head from behind with a chhavi. Meane 
while the otber riters caused injuries to 
Hiro’s brothers, of whom Fauju escaped 
from the roof of the baithak by running 
along an intervening wall on to another 
projection on the other side of Teja Singh’s 
house. He was followed by certain of the 
rioters and injured. When the news spread 
that Hiro was dead, the rioters dispersed. 


- The Congress leaders had in the meantime | 


been talking. among themselves near the 


killed on the roof and that other persons 
had been injured. The leaders state that 
they considered it was not their business to 
acquaint themselves with the nature or 
result of the disturbances and left without 
making inquiries. Meanwhile, information 
had been given tothe Police by Ibrahim 
Khan, P. W. No.3, by means of the rukka 
Ex, P. N. which he says he wrote while on 
horseback before the main attack started, 
and sent to the Police Station Ajnala by the 
hand of Mahmud Ahmad, P. W, No. 11, who 
happened to be in the neighbourhood with 
his bicycle. This letter was received at 
Ajnala Police Station, which is about three 
miles from Fatehwal, by Hazara Singh, 
Mubarrir, Head Constable, who has noted in 
the record 4-30 r. m. as the time of receipt. 
The rukka mentions that congressmen 
armed with sticks, chhavis and kirpans 
“fell upon the public and a good many men 
had been injured.” There is no mention in 
this rukka of the attack in Teja Singh's 
baithak and death of Hiro and injuries to 
his brothers on the roof. This omission is 
explained by Ibrahim Khan by saying that 
he wrote the rukka before this attack. But 
having regard to the time of the receipt of 
the rukka at the Police Station and the 
indication from the evidence that the attack 
in the baithak was probably over by 4 p, Ms 
it is urged on behalf of the appellants that 
the omission shows that Ibrahim Khan who 
is now among the witnesses of the attack in 
the baithak, is not a true witness of the 
injuries to Hiro and his brothers. 

Chaudhri Shahab-ud-Din, Assistant Sub- 
Inspector, reached Fatehwal at 7. P. M, and 
at once commenced investigation, He dec 
poses that he found Hiro’s body lying on the 
roof of Teja Singh’s baithak in a pool of 
blood, Rahim Bakhsh was also found lying 
injured on a charpoy; and the brothers 
Shafi, Fauju and Fazal were found lying in 
the courtyard of Teja Singh's baithak with 
one Karam Din, P. W. The presence of 
brickbats and clods of earth on the roof of the 
baithak and surrounding. it, indicated that 
it had been the scene of a riot. Muhammad 
Shafi was unconscious and was immedfate- 
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ly sent: to Ajnala hospital where he died 
later without recovering consciousness in 
spite of an .operation. The statements of 
main prosecution witnesses,- whose testi» 
mony has to be considered in this case, 
were recorded by the Assistant Sub-Ins- 
pector at Fatehwal the same night, It is 


. rot denied that asa result of these state-" 


ments, the Police must have been in posses- 
sion at once of the names of all the pre- 
cent appellants as alleged rioters; and in 
these circumstances it is material to note 
here when tbe appellants and Bachan Singh 
were arrested. Joginder Singh was notified 
as an absconder and was not found until July 
1938 when he was arrested at Patna on 
July 26,1938 Sadhu Singh was arrested 
on: May 5, 1938, Lachhman Singh Sufian 
on May 7, 1938, Bachan Singh on April 21, 


_ 1938, Ganda Singh on April 12, 1938, 


Mohan Singh Bath on April 7, 1938, Har- 
bans Singh Chhina on March 22, 1938, and 
Shiv Dev Singh on March 15. When the 
committal prcceedings were started on 
April 1, 1938, an order was made by the 
committing Msgistrate under s. 512, Ori- 
minal P, O., which notified all these persons 
as absconders except Harbans Singh Ohhina 
and Shiv Dev Singh, | 


The medical evidence proves that Hiro 
received three injuries: (1) An incised 
wound on the top of the head under which 
the skull was clean cut. This injury, 
which is proved to have been inflicted 
from behind; caused his death, (2) A punc- 
tured wound on the outer side of the left 
thigh and (3) a lathi mark six inches 
long on the left side of the chest. Moham- 
mad Shafi who died from compression of the 
brain, had seven contused injuries on the 


head, as well as other minor injuries. 


Rahim Bakhsh, Fauju and Fazal had 
numerous contusions and bruises. In 
all these’ five brothers received as 
many as 44 injuries between them, 


most of which must have been inflicted 
on or hear the roof of Teja Singh's 


batthak. - Six ofthe other prosecution 


witnesses also received minor injuries,. 


but not necessarily in this area, for 
example, Karam Din says that he received 
his injury near a pond which was some 
little way away.from the baithak, The 
injuries of the other witnesses are not in 
fact important for the consideration of this 
ease. None of the appellants appeared to 
have been injured; nor is there any evi- 
dence to show whether any of the partici- 


pants in this riot other than Hiro or the’ 


Prosecution witnesses received any ins 


juries. 


The evidence in this case can conveni-- 


ently be divided into three main categories: 


(1) The material evidence afforded by the -> 


testimony of Assistant Sub-Inspector Ohaus 


dhari Shahab-ud-Din of his inspection of.. 


Teja Singh’s baithak and its surroundings: 
on his arrival at 7 r.. m. (2) The oral testi-- 
mony of eve-witnesses which can be sub- 
divided into four categories: (a) The testis 
mony of eye-witnesses relating to events- 
prior to the meeting of happeningsd `g 
the meeting as well as of subsequent evente 
culminating in the attackin Teja Singh's. 


baithak. Of these the most important are. 


Ibrahim Khan (P. W. No. 3) and Chaudhari 
Khursaid Alam (P. W, 5.) Ib) The evi- 
dence of eyewitnesses who took refuge 
with Teja Singh in bis baithak when the’ 
riot started. These are. what the learned. 
Sessions Judge has described as jharokha. 
witnesses since they witnessed the attack 


on the roof of Teja Singh's batthak from a` 


ær, 
~ 


jharokha or bay window of Teja Singh's., 


house. These witnesses are Teja Singh him» 
self (P. W. No. 6), Gopal Singh (P. W. 
No. 7), Raghbir Singh (P. W. No & 
Mohammad Sharif (P. W. No. 17) a 


Ghulam Rasual (P. W. No. 18). (e) TR? ~ 


testimony of the three surviving brothex™. 
of Hiro,.deceased, who were pursued to, 
and attacked on the roof of the baithak.’ 
These witnesses are Fazal (P. W. No. 10), 
Rahim Bux (P. W. No, 12) and Faaju 
(P. W. No, 13). (da) The evidence of identi- 
fication parades, given by witnesses relating 
to accused whom they did nct know before. 
These witnesses are Gopal Singh (P. W. 
No. 7), Fazal (P. W. No, 10), Karim. 
Bakhsh (P. W. No. 12), Taj Din (P. W. 
No. 14) and Karam Din (P. W’ No. 22). 
(3) Lastly, there is the evidence afforded 
by the subsequent conduct of individual 
accused such as the admitted fact of- 
absconding of Jogindar Singh, appellant, 
(After examining certain evidence his Lorde 
Ship proceeded further.) It ig now necese-: 
sary to refer to certain findings of the learn- 
ed Additional Sessions Judge in regard to 
the happenings on the roof of Teja Singh's 
baithak, which have been attacked by 


Counsel for the prosecution. On page 117 of - 


the judgment the learned Judge observes 
as follows : - 


“The fact that the prosecution witnesses as a 
body have chosen to state that when Hiro and 
his brothers took refuge on the roof of Teja Singh’s 
baithak there was an exchange of missiles lasting 
for half to three quarters ofan hour followed by’ 
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the storming: of the batthak by a crowd of 30-35 
rioters raise serious difficulties regarding the value 
of the evidence of the identification of the indivi- 
duals who are said to have invaded the roof.” 


According to the measurements given 
by the learned Sessions Judge who visited 
the scene of occurrence, the roof of the 
batthak in question measures 26 feet by 13 
feet, that is roughly 36 square yards in 
area, though, according to tke site plan 
which we have examined in this connection, 
it would seem to be slightly larger, The 
learned Sessions Judge was of opinicn that 
this roof was too small to permit the simul- 
- taneous entry of 30 to 35 active rioters; and 
he goes on to express suprise that, although 
many of the accused who were identified 
amongst the rioters at this place, were 
arrested within a day or two of the occur- 
rence, not one of them bore any mark of in- 
jury. The absence of injurieson the persons 
of the alleged ricters arrested shortly after 
the occurrence is a point which, in a case of 
this nature where the evidence is par- 
tisan, must operate as a ground for giv- 
ing the benefit of doubt as to participation, 
where the evidence is uncertain. But it 
“ppears that the learned Sessions Judge has 
406 properly appreciated the prosecution 
evidence when he doubts the reliability of 
these jharoka witnesses, merely because he 
thinks that the 23 persons in all alleged to 
have been identified by them as rioters, 
could not stand onthe roof at the same 
time with Hiro and his brothers simultanee 
ously and wield weapons. 


The prosecution do not allege a fight on 
the roof of the baithak, in which 35 to 40 
persons took part. Their case is that a 
unilateral attack on Hiro was made by pur- 
suers who would come, not all ina bunch 
but more probably in astream. There is no 
reason toreject the prosecution evidence 
that Hiro and his four brothers escaped on 
to the roof of the batthak pursued first by a 
comparatively small gang, which subse- 
quently swelled to perhaps 200 to 250 rioters 
who swarmed round the batthak. It must 
be remembered that Hiro wasa registered 
bad character who with his brothers (and 
possibly other persons) had come to the 
meeting bent on obstructionist tactics. 
These five brothers seem to have been strong 
men and were armed with dangs; and 
having escaped onto the roof, might be 
trusted to give a good account of themselves, 
unless taken by surprise or rushed. The 
roof of the baithak issome 9 feet from the 
ground ; and to get on to theroof the rioters 
would have had either to swarm up the wall 
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or burst open the door into the courtyard 
and climb up by means of a plank. In 
these circumstances Hiro and his brothers 
should certainly have been able to keep the 
rioters at bay for some time; and it was 
during thistime nodoubt (an exact esti- 
mate of which must inevitably be uncertain) 
that there was an interchange of missiles. 
From the fact tbat, unlike his brothers, 
Hiro had only three injuries, the most 
serious of which, a chhavi blow onthe 
head, appears to have been dealt with from 
behind, it would ssem as though Hiro must 
have been surprised and struck down by an 
attack from behind, bya single assailant 
rather than overcome by a rush. This leae 
der may have been followed by others who 
would be gradually swarming on to the roof; 
and in the meanwhile Fauju escaped by an 
intervening wallto another portion of the 
house where he was followed by six or seven 
rioters and attacked. Itis not, therefore, 
necessary to suppose (as the learned Ses- 
sions Judge seems tohave done)that at 
any one time there were 30 to 35 persons 
standing on the roof of the baithak wielding 
weapons simultaneously ; nor do we see any 
difficulty in accepting the story that Fauju 
ran along the intervening wall and was 
beaten in another part of the house. 

But, asthe learned Judge assumes that 
there must have been a far smaller number 
of rioters than 30-35 on the roof, he appears 
to conclude that there would be no difficule 
ty for the jharoka witnesses to identify the 
actual assailants of Hiro, Nevertheless, if 
we accept the prosecution evidence on the 
question of numbers as true, there is a real 
difficulty in accepting the attribution of 
particular acts to particular individuals in 
the general melee. Assuming, as appears 
to be the case, that Hiro was the first to be 
struck down by a surprise attack, it is cere 
tainly peculiar that while the jharoka wit- 
nesses and others agree in saying that. it 
was Jogindar Singh who “grappled” with 
Hiro while Achhar Singh struck him from 
behind, they are silent as to how Hiro got 
his contused injury which according to the 
medical evidence consisted of a [athi mark 
on the left side. As regards the punctured 
wound on the outer side of the left thigh, 
the learned Sessions Judge has given good 
reasons for rejecting the attribution to Hare 
bans Singh Ohhina appellant of responsibi- 
lity for this wound, and there is no evidence 
at allto explain. how Hiro sustained the 
lathi mark on his left side. These consider- 
ations lend point to the criticism which, the 


learned Sessions Judge has himself made in _. 
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another part of his judgment, viz. that 
some of these eyewitnesses in attributing 
definite parts to Jogindar Singh or others 
have stated things which probably they did 
not see. It would appear therefore that 
while TejaSingh and his companions may 
have had a good view of the general course 
of events from the jharoka (window), and 
may very well have been able to distins 
guish in the general melee the persons 
whom like Jogindar Singh they knew be- 
fore, it is difficult to rely on their testie 
mony in so far as it assigns particular acts 
like grappling to particular individuals. 


From this conclusion it would follow that 
it is impossible to sccept the decision of the 
learned Sessions Judge, in so far as he finds 
Jogindar Singh guilty of participating in 
the actual murder of Hiro by grappling 
with him, and thus placing him on a differ- 
ent footing from the other rioters whom he 
has convicted under ss. 148 and 325, 
I. P. O., only. As regards the attack on 
Fauju elsewhere, the learned Sessions 
Judge doubts the reliability of the evi- 
dence of the jharoka witnesses on the 
ground that 

“the story that this group of witnesses withdrew 
en masse and went upstairs to another part of the 
house is nota natural one in itself and does not 
ring true in the circumstances (p. 118 of the judg- 
ment).”” 

The explanation given by Teja Singh 
himself for this withdrawal is that on 
seeing Fauju pursued and attacked in a 
different part by the rioters, they moved 
towards that part because Teja Singh’s 
womenfolk were living on that side. It 
is anadmitted fact that Teja Singh had 
two wives who in all probability occupied 
different portions of his house; and itis 
therefore, easily intelligible that if Teja 
Singh thought that a portion of the house 
where one of his wives was living was 
threatened, he would move towards that 
portion for purposes of protection, At the 
same time it is not clear why Teja Singh 
and his companions instead of going into 
the actual rooms where the womenfolk would 
be in residence, went up on to the roof so 
asto get a clear view ‘of the attack on 
Fauju. From this aspect, I would agree 
with the learced Sessions Judge that it 
would be safer not to rely on the evi- 
dence ofthe jharoka witnesses in so. far 


as they attribute the attack on Fauju to. 


particular individuals. The question here 
arises at what point the unlawful assembly 
came „into existence. It would appear that 
. following the conclusion of the meeting 
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while the-crowds were dispersing, the two 
hostile parties came to blows; and in the 
course ofthis free fight some persons may 
have received injuries. It is difficult to 
hold that there was any common object at 
that time, among the various persons who 
took part in this free fight. An unlawful 
assembly with a common object to | beat 
Hiro and his brothers, was clearly formed 
when some of tke Congress sympathisers 
concentrated their attack on Hiro and his 
brothers and pursued them from the field 
to Teja Singh's baithak. The learned 
trial Judge is right in holding that the 
common object of the rioters from this point 
was to give a severe beating-to Hiro and 
his brothers; and any person whose identity 
has been satisfactorily established amongst 
the assailants of Hiro and his brothers 
from this point, must he held to be guilty 
of participating in the riot. 

The learned Sessions Judge has convict- 
ed Shiv Dev Singh not because he was 
identified amongstthe rioters at or near 
the baithak but because he caused an 
injury to Karam Din, P. W. No. 22, bya 
pond, someway from the villge abadi, into 
which this accused is said to have pushed 
Karam Din. But Karam Din does not now 
identify his assailant and since there is no 
evidence to connect him withthe unlawful 
assembly, it follows that the conviction of 
Shiv Dev Singh cannot be sustained. I 
would, therefore, accept his appeal and 
acquit him. Summarizing the essential 
prosecution evidence bearing on the ques- 
tion of the participation of the other appel- 
lants, there is first the material evidence 
which fixes the roof of Teja Singh's 
baithak and the surrounding area as the 
main scene of the riot, SinceI am satis- 
fied that Teja Singh and his companions in 
particular Gopal Singh (P. W. No. 7) and 
Raghbir Singh (P.W. No. 8) did in fact 
take shelter in Teja Singh’s house at the 
time of the- riot it follows that. they were 
well placed to see the events that occurred 
on ornear the baithak aud would, there- 
fore, be in a position to identify among 
the rioters at least such persons as they’ 
knew before. It is true that for reasons 
given, their evidence must be received” 
with caution and it is necessary, therefore, 
to test their evidence by such considera- 
tions ag whether they have any motive to 
implicate falsely the accused against whom 
they are testifying, and to weigh this evi - 
dence against the accused’s defence, con- ’ 
sidered ia the light of ‘their subsequent’ 
conduct. (His Lordship then considered `- 
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the cases ofthe individual accused and 
proceeded.) It remains to consider the 
offence committed by Jogindar Singh, 
Sadhu Singh and Bachan Singh who have 
been held guilty of participation in -the 
riot., The learned Additional Sessions 
Judge, holding that the common object of 
the rioters was only to give a severe 
beating to Hiro and his brothers, convicted 
the participants under ss. 148 and 325, 
‘I. P,O., read with s. 149, except Jogindar 
Singh whom he found guilty of an indie 
vidual act of participation in the murder 
of Hiro, and convicted under s. 302, I, P. O. 
I have already given reasons for holding 
that it is not possible to maintain the finding 
of the learned trial Judge in respect of the 
particular act assigned to Jogindar Singh 
and that there is no reason to differentiate 
between the case of Jogindar Singh and the 
other rioters, Itmay be that on a strict 
construction of s. 149, I. P. C., this altera. 
tion in finding should make little difference. 
It has been established in this case that 
Hiro was pursued on to the roof of Teja 
Singh’s house and murdered thereon by a 
blow from a chhavi. Any person who parti- 
cipated in the proved common object of the 
rioters to beat Hiro must have known that 
some of the rioters were armed with danger- 
ous weapons like chhavis and that the 
offence of murder was in the circumstances 
one which was likely to be committed in 
prosecution of the common object. If so, 
every person who is held proved to be 
amongat the rioters at Tej Singh’s baithak 
would constructively be guilty of murder, 
In this case, however, the Grown has ac 
cepted the decision of the learned trial 
Judge in respect of convicts other than 
Jogindar Singh whose case, in my view. is 
indistinguishable from the other appellants. 
It is true that the learned Public Prosecutor 
in the course of his arguments, at the 
end of a week's hearing of this appeal, mens 
tioned that though he had no instructions to 
press the point, the Court has itself juris- 
diction to alter the conviction to a more 
Serious offence. No doubt the Court has 
the power to do so; but this is nota case in 
which the Court would be disposed ‘to take 
such action suo motu. Enough has been 
Said already to show that much of the evi- 
dence produced in this case is unreliable. 
As the learned trial J udge has pointed out, 


there is no clue to the identity of the as. 


Sailants of the other victim Mohammad 
Sharif, who must have received his injuries 
about the same time and place as Hiro ; and 


it is impossible on this evidence to attribute . 


m 
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‘even to Jogindar Singh any direct con- 


nection with the assauJt on Hiro. Certainly 
to none of these three accused is the use of 
a lethal weapon attributed even by the proe 
secution witnesses. In the circumstances, 
this Court cannot suo motu take a more 
serious view of the constructive liability of 
these accused than has beon taken by the 
learned trial Judge. 

In the cireumstsnces I would accept the 
decision of the learned trial J udge to apply 
to the-cases of these three accused ss, 148 
and 325 read with s. 149, I. P. O. To this 
extent the appeal of Jogindar Singh is ac 
cepted and his conviction is altered to 
one under s. 148 ands. 325, I. P, O., read 
with s. 149, I. P.O. The conviction of 
Sadhu Singh is maintained under these gece 
tions and the appeal ofthe Crown against 
the acquittal of Bachan Singh is accepted 
and he is convicted under ss. 148 and 329, 
read with e. 149, I. P. O. 

As regards sentence, it is necessary to 
take into account the fact that Jogindar 
Singh has been in jail since July 1938 and 
I would accordingly reduce his sentence to 
one year's rigorous imprisonment under 
each section, the sentences to run concur: 
rently. Itis true that the other two con- 
victs have been on bail during the penden- 
cy of this appeal; but there is nothing to 
show that they tooka prominent part in 
the riot, I would therefore reduce the sen- 
tence of Sadhu Singh to one year's rigorous 
imprisonment under each section, the sane 
tences to run concurrently, Bachan Singh,’ 
on conviction for the same offences, i. Ce, 
ss, 118 and 325, read with s. 149, L P. Oi; 
is also sentenced to one years rigorous 
imprisonment under each section, the Bene 
tences torun concurrently. The appeals 
of the remaining convicts are accepted and 
they are hereby acquitted, 


"Dallp Singh, J.—Des Raj, er-foob Con- 
stable Police, was produced as a defence 
witness in this case. The objectof produce 
ing him was to prove generally the falsity 
of the prosecution story that the men cone 
cerned in the murder of Hiro were Jogindar 
Singh and Achhar Singh. It is proved by 
the statement of Des Raj as well as aliunde 
that Des Raj was deputed toshadow Achhar 
Singh and onthe date in question he wag 
shadowing Achhar Singh. Des Raj came 
into Court and deposed that he had duly 
followed Acchar Singh as it was his duty 
to.do and had submitted a report noted in 
his daily diary of the movements of Achhar 
Singh on March 13, the date in, question, 
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He stated that this diary correctly repre- 
sented what had in fact happened and 
therefore the story of the prosecution that 
Achhar Singh had taken part in the pro- 

cession that went to Teja Singh’s house 
previous to the meeting was incorrect, Fur- 
ther, that it was false that Achhar Singh 
had taken part in any riot because, ac- 
cording to Des Raj, Achhar Singh had not 
left the pandal to go towards the village 
and had left the randal in the company of 
the Congress leaders who left either at the 
termination of the riot or towards its close 
about 3°45 or 4 P. m. Naturally, the defence 
wanted to produce this diary of Des Raj in 
order to corroborate his deposition in Court 
to this effect. 

Ata very early stage of the proceed- 
ings before the committing Magistrate, the 
Public Prcsecutor then in charge of the 
case, stated that the diary existed and he 
intended to claim privilege for the same, 
Subsequently, at the trial the defence again 
asked for this diary and the first report 
was thatthe diary could not be traced 
but that efforts were being made to trace 
it and that privilege was to be claimed for 
this document. Subsequently, a list of the 
documents required by the defence to be 
preduced was put in and privilege was 
claimed for the document. It is to be 
noted that it was not denied that it existed. 
Before usin appeal for the first time it was 
contended thatas a matter of fact there 
wan no such dcecument atal, but, in view 
of the previous admission made by the 
Public Prosecutor in charge of the case and 
by the letter from the Inspector-General of 
Police accompanying the list of documents 
for which privilege was claimed, it is clear 
to me that the inference’ must be that this 
document did exist though privilege was 
claimed forit under s. 123, Evi. Act. 

As to the propriety of the claim made I 
wish to make a few observations, : The Eng- 
lish Law onthe question of privilege has 
been admirably stated by their Lordships 
of the Privy Councilin Henry Greer Robin- 
son V. State of South Australia (1). Under 
the English Law their Lordships point out 
that itis for the Court to determine the 
question whether a particular document is 
privileged onthe ground that it concerns 
itself with affairs of State. Their Lorde 
ships point oul thatin certain cases the 
Court would be willing to take the word 
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ofa responsible Minister from whose de- 
partment the document was to be produced 
that the said document was privileged. In 
other cases, their Lordships point out that 
they would demand an affidavit from the 
Minister. Not, as their Lordships were 
careful to point out, that the Minister's 
word on the point would not be sufficient. 
without the affidavit but to be sure that the 
Minister’s attention had duly been directed 
tothe subject and after due consideration: 
he had come to the conclusion that the docu- 
ment should be axcluded. from evidence 
as a privileged document. Their Lordships 
point outthat even in such cases some in- 
dication should be given to the Court of 
the nature of the document and why it is 
necessary toclaim privilege for it. The 
Indian Law is of course different and 
under s. 123, Evi. Act, the matter is left to. 
the discretion of the head of the department 
concerned. There is however nothing to 
show that in this particular case the attene 
tion ofthe Inspector-General was really 
directed to the document as to whether’ 
privilege should be claimed for it or not 
having regard to its contents. Indeed from: 
what was endeavoured to be argued in the 
appeal it would seem that the Inspector- 
General never had the document before 
him at all. While it is entirely for the 
head of the department to claim privilege 
for a document and the Court is, bound to’ 
allow the claim if made, it does not follow 
from this that the Court is not entitled 
according to the circumstances of each 
particular case to draw an inference 
adverse to the party claiming the privilege,’ 
In this connection the learned Counsel 
for the Crown drew our attention to Weston 
v. Peary Mohan Das, 23 Ind, Oas. 29 (2), a 
Full Bench of the Oalcutta High Oourt. 
The privilege there claimed however was. 
under s. 120 and it was further pointed out 
thatit was not a party to the case that. 
was claiming privilege but the Crown 
which was not a party to the case and there- 
fore that nc adverse inference could or 
should be drawn against the party who had 
nothing to do with the question of the claim 
of privilege. That case therefore does not ` 
help at all in deciding this question in the 
present case where privilege is claimed 
under a different section and where the 
considerations influencing the matter are 
entirety different to the considerations 
arising’ under s. 125. Itis obvious that’ 
s. 125 is intended to cover the source of” 
. (2) 23 Ind. Oas. 25; A TR1914 Oal, 396; 180 W 
N 185; 40 O 598 (F B). a 
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information received by a certain depart- 
ment, and it is equally obvious that to dise 
‘close the names or to disclose the machinery 
by which certain information is acquired 
by Govt. might be highly prejudicial to the 
‘State at large, Under s. 123, it is only when 
the document deals with affairs of State that 
privilege can be rightfully claimed under 
the section. I fail to see however how the 
‘diary of a foot constable who was shadow- 
ing the movements of a suspect could pose 
Sibly become an affair ofthe State within 
the accepted meaning of the words, No 
case arose here of disclosing the source of 
information. The fact that the man was 
being shadowed is admitted and proved 
aliunde without any question of privilege 
arising and even if the diary stated certain 
mames which the Govt. might not wish 
to disclose it was perfectly easy to claim 
Privilege for those names, secure the 
co-operation of the Court in withholding 
those names and yet revealing the 
diary to the extent to which it corro- 
borated or contradicted the statement of 
Des Raj as to the movements of Achhar 
Singh on the date in question. 

In these circumstances, it seems to me 
that it was distinctly open to the Oourt 
to draw the inference that when Des Raj 
deposed that he had stated, what he stated 
in Court, in his diary previously recorded 
at or about the time of the occurrence, 
that that statement was true and the fact 
that the Govt. whohad the means of con- 
tradicting him by a reference to his pre- 
Vious statement did not use that statement 
to contradict him showed that there was 
nothing in that previous statement of 
his which contradicted his present states 
ment. To that extent, it seems to me it 
was open to the Court to draw an inference 
adverse to the Crown in this respect, I 
would therefore like to draw the attention of 
the Inspector General of Police and other 
heads of departments to the matter should 
it arise again that the law requires that 
before privilege is claimed the head of the 
department should have been the document 
in front of him, should give his attention to 
the matter, should weigh carefully whether 
the privilege should or should not be 
claimed and unless he is satisfied that 
affairs of State are concerned he should not 
claim privilege for a document or withhold 
from a Oourt the means of judging whee 
ther a particular witnesse’s statement is true 
Or not true. Itis true that the head of a 
department has an absolute privilege on 
the point, it is for him to decide’ whether 
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the matter ıs one in which privilege should 
be claimed or should not be claimed, but 
as pointed out by their Lordships of the 
Privy Oouncil, it would be good to follow 
the practice of the English Law, namely 
that some indication should be given to the 
Court as to why privilege is claimed or what 
affairs of State are involved in the matter. 
Without such indication, there is always a 
danger that the Court may draw an adverse 
inference from the non-production of the 
document. 

I do not say that the Court should draw it 
in all cases. I can well imagine cases where 
it is obvious that the document contains 
affairs of state such as negotiations carried 
on with foreign powers or matters dealt 
with by high officials in the course of their 
duties which obviously might concera 
affairs of State. But the question is what 
are the circumstances of each case and 
J do not consider that the Court is debarred 
from drawing an adverse inference from the 
non-production of a document in all cases 
whatsoever, and I would again point out 
thatin the circumstances of this particular 
case I cannot imagine, nor has the learned 
Counsel for the Crown heen able to suggest 
what affairs of State could possibly be in- 
volved in the diary of the ex-foot constable. 
For the rest I agree with the conclusion of 
my learned brother and have nothing to 
add, 


D. 
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Order accordingly, 


PATNA HIGH COURT 

Civil Revision No. 638 of 1938 
January 3, 1940 

AGARWALA AND ROWLAND, Jd. 

RAJENDRA PRASAD—JUDGMENT-DURATOR 
— PETITIONER 
VETSUS 
DEBI PARSAD AND OTHERS—OPPOSITE 


ARTY 
“ Civil Procedure Oode (Act V of 1908), 0. XXI, 
r. 22—Defendant holding himself out as minor 
though major—Guardian ad litem  appointed—Suit 
decreed—Notice of sale in execution not served on 
him personally but on guardian ad litem—Sale held 
not invalid and notice was proper. 

Where during the pendency of a suit the defend- 
ant dies and his son though major holds himself 
out as minor in the substitution proceedings with 
the result that his interests are represented by 
guardian ad litem, on the suit being decreed & 
notice of sale in exeoution of the decree can be 
served on the guardian ad litem under O. XXI, 
r. 22, Civil P. O., and the fact that no notice is 
served on the ward personally does not renger the 
sale invalid, 4 . 

[Caserlaw relied on.] 
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-0. R. from an order of the Sub-Judge 
Bhagalpur, dated July 20, 1938. 

Mr. K. Sahai, for the Petitioner. 

. Messrs. Sarjoo Prasad, Ch. Mathura 
Prasad and Ramanandan Prasad, for the 
Opposite Party. 

Agarwala, J.—This matter arises out of 
an application to set aside a sale held in 
execution of the decree passed in a suit for 
rent against.Bhagbat Prasad, the father of 
the petitioner. Bhagbat Prasad died pend- 
ing the disposal of the suit on November 
13, 1935, Steps were taken to substitute in 
his place his sons who were described as 
minors and to appoint a guardian ad litem 
for the minors, The suit was eventually dee 
creed and in due course execution was 
applied for on December 23, 1936. Sale in 
execution of the decree was held on April 4, 
1937, the purchaser of the property put up 
for sale being the uncle of the petitioner. 
On September 15, 1937, the petitioner appli- 
ed to set aside the sale alleging that he had 
no notice of it until September 8. The 
Gourt below has disbelieved the petitioner's 
allegation that he did not hear of the sale 
until September 8. The Munsif set aside 
the sale and ordered the petitioner to de- 
posit the decretal amount. This order was 
complied with on January 31, 1938, In 
appeal by the auction-purchaser against 
the order the Appellate Court held that there 
was no sufficient ground for setting aside 
the sale and confirmed it. The ground on 
which the petitioner challenged the sale was 
the absence of notice to him under O. XXI, 
r. 22, Civil P. C. The question ihat arises 
now is whether the application is barred by 
limitation. Ifthe sale was void the period 
of limitation applicable is that prescribed 
by Art. 181, Lim. Act of 1908: see Rama- 
nand Ganpat v. Rakhal Mandal (1), If, on 
the other hand, the sale was not void but 
voidable the period of limitation applicable 
is that prescribed by Art. 166, namely 30 
days from the date of sale. As the petis 
tioner’s. application was more than five 
months from the date of sale it is necessary 
for him to show that the sale was a nullity 
or that his application should succe- 
ed. 
The petitioner attempts to do this by 
showing that the notice that was issued in 
this case under O. KAI, 1, 22, was not issu 
ed to him but to the guardian ad litem who 
had been appointed in the suit on the death- 
of his father. Reliance is placed on the 
decision of their Lordships in the Privy. 

(1) 1986 P W N 527; 163 Ind. Oas. 34; A-I R1936 
es Pat. 496; 2 B R 579; 8 R P 631. 4 
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Council in Raghunath Das v. Sunder Das 
Kheiri (2), in which it was held that notice 

under s, 248, Civil P. O., of 1482 was the 

basis of the Executing Court’s jurisdiction: 
to proceed in execution. That decision has ' 
been dealt with by this Court in F. E. Che: 
restien V. Jaideo Prasad Rai (3), in which. 
Dhavle, J.. pointed out that what the Privy 
Council in effect decided in Raghunath Das 
v. Sunder Das Khetri (2), was that a former 
decision of the Osleutta High Oourt with 
reference to the provisions of s. 248 of the. 
Code of 1862 was a correct decision: but 
Dhavle, J.. went on to point out that the law. 
has been altered by the present Code -of 
1908, which, in sub-r. 2 of r. 22 has intro- 
duced a statutory exception to the genes, 
ral rule mentioned in the Privy Oouncil 
decisicn. The case before Dhavle and Mac- 
pherson, JJ. was a case in which notice 
under r. 22 had in fact been issued but the 
address of the person proceeded against had. 
been incorrectly given with the result that 

notice had not been served in accordance. 
with law, and the question was. whether in. 
these circumstances the sale was a nullity. 

It was heJd that where there was only an 

irregularity in the service of notice under 


-Te 22 the jurisdiction cf the Executing 


Court isnot affected merely by reason of 
such irregularity and the sale held can be 
set aside only on “proof of substantial loss 
to the judgment-edebtor by reason of the 
irregularity. l 

A further limitation to the proposition 
that a sale is always void in the absence of 
a notice properly served under r. 22is ine 
dicated in Fakhrul Islam v. Bhubaneshwari 
Kuer (4), Jn that case a notice under r. 22 
had been issued to the judgment-debtor but 
had not been served on him. In spite of 
this he appeared and contested the execu- 
tion proceedings. It was held that the ommise 
sion to serve the notice did not render the. 
sale void. In the present case a notice under 
O. XXXII, r. 3 must be presumed to have 
been served on the petitioner at the time 
when the guardian ad litem for the minor 
sons of Bhagbat Prasad was appointed. The 
petitioner apparently did not object to the 
appointment of a guardian ad litem and 
permitted the Court to proceed as if he were 


(2) 42 O 72; 24 Ind, Cas, 304; AIR 1914 P O 
129; 41 I A 251;18 OW N 1058 1L W 567; 27 
M L J 1&0; 16 ML T 353; (1914) M W N 747; 16 


Bom. L R814; 2 0L J 55518 A LJ 154 
| 13 Pat. 467; 149 Ind. Oas. 828; AIR 1934 


Pat. 274; 15 P L T 273; 6 R P 660. 
(4) 7 Pat. 790; 117 Ind. Oas, 648; AI R 1929 Pat. 
79; Ind, Rul. (1929) Pat. 456. 
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in fact a minor although it appears that he. 


had attained majority on March 3, 1935, 
some eight months before the death of his 
father. The notice under r. 22 was directed 
to the sons of Bhagbat Prasad under the 
guardianship of the guardian appointed by 
the Court. There was therefore a notice 
issued to the persons against whom execu- 


tion was applied for as required by r. 22 in- 


its present form. The fact that in the case 
of the petitioner it was not sent direct to him 
but to the guardian is due solely to the fact 
that the petitioner himself led the Court to 
believe that a notice so directed would be 
properly served as he held himself out to be 
a minor in the substitution proceedings. 


In these circumstances I am not prepared 


to-hold that there was any non-compliance 
with the provisions of r. 22. The decision 
in Ramachari v. Duraisami Pillai (5), is 
relevant tothis point. There the managing 
member of a Hindu joint family consisting 
of himself and two minor brothers morte 
gaged ancestral property. The mortgagee 
brought a suit on the mortgage joining 
the three brothers as defendants, The two 
younger brothers were sued through the 
elder brother as their guardian ad litem. 
A decree was passed in the suit and the 
mortgaged lands were sold in execution. 
Thereafter the two younger brothers sued 
to have the decree and sale set aside on the 
ground that they had attained majority at 
the date of the suit and had accordingly 
been wrongly impleaded as minors, One 
of the two younger brothers was in fact a 
major at the date of the institution of the 
mortgage suit but it was found as a fact that 
he was aware of the suit and the execution 
proceedings and that he permitted his eldest 
brother to conduct the defence on his behalf. 
In these circumstances it was held that both 
the younger brothers, who sued to set aside 
the mortgage decree and the sale held in 
execution of it, were bound by the decree 
passed in the mortgage suit. That decision 
has been followed by the Madras High 
Court in K. Seshagiri Rao v. Tanguturt 
Jagannadham (6). I would therefore dismiss 
this application withcosts. Hearing fee two 
gold mohurs, ee o 


Rowland, J.— I agree. 


- D. Application dismissed. 
(5) 21 M 167 a 
- (6) 39 M 


1031; 32 Ind. Oas, 391; AIR 1917 Mad. 
318; 19MLT 93. . 
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' MADRAS HIGH COURT 
Letters Patent Appeal No. 74 of 1937 
March 16, 1939 

Lgaog, C. J. AND PATANJALI SASTRI, J. 
A. P. M. SYED IBRAHIM SAHIB AND 
BROTHER—APPELLANTS 


veTsus 
V. 5. GURULINGA AITYAR— 
RESPONDENT. 
Partnership Act (IX of 1932), as. 69 (2), 74—S. 69 
(2), whether prevails over 8. 74—Appeal—Practice— 


. Appsal confined to point of law only and findings of 


facts of trial Court not challenged—Appellant must be 
deemed to have accepted them. 

Section 69 (2), Partnership Act does not prevail 
over s. 74 and that a suit filed by a firm to enforce 
rights which had accrued before the commencement 
of the Act could be maintained in spite of the non- 
registration of the firm. 

Where inappeal the findings of facts of the trial 
Court are not challenged and theappeal is only con- 
fined to the question of law, the appellant must be 
deemed to have accepted the findings of facts of the 
trial Court, 


L. P. A, against a judgment of Mr. Justice 
Stodart. 


Mr. S. Ramachandram, for the Appele 
lants, 

Messrs, K. Bhashyam and V. C. Veera- 
raghavan, for the Respoadents. 


“Leach, C. J.—The question which arises 
in this appeal is whether s. 74, Partnership 
Act, 1932, which saves rights and remedies 
which existed before the Act came into 
force, should be read as being subordinate 
tos. 69(2), which requires a firm to be 
registered before instituting a suit to enforce 
rights, or whether 8. 74 should prevail, Tha 
facts are simple. The appallant firm filed a 
suit in the Court of the District Munsif of 
Vellore claiming from the respondent a 
sum of Rs. 846-13-2 with interest. The rege 
pondent was in the employ of the appellant 
firm and was given charge of a branch 
office. It was said that he had withdrawn 
on his account to the extent of the amount 
claimed. The defence was that the respone 
dent was entitled to a share in the profits of 
the firm and that if the profits were taken 
into account there was no indebtedness. The 
firm had not been registered under the proe 
visions of s,.58, Partnership Act when the 
suit was filed, but during its pendency 
registration was effected. When the res- 
pondent discovered that the appellant 
firm had not been registered before the 
institution of the suit he applied for leave 
to amend his written statement and 
include a plea that the suit could not 
be maintained by reason of the non-compli- 
ance with the Act. The amendmen? was | 
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allowed and an additional issue was framed. 
The District Munsif found that the respon- 
dent was indebted to the appellant firm in 
the amount claimed, but refused to grant a 
decree on thé ground that the firm had not 
been registered before the plaint was filed. 
The suit was accordingly dismissed. The 
appellant firm appealed to the, Subordinate 
Judge of Vellore, who concurred in the deci- 
sion: of the District Munsif. The appellant 
firm then appealed to this Court. The appeal 


was heard by Stodart, J., who also -accepted-- 


the contention of the respondent that the 
suit-was bad on account of the failure to 
register the firm before the suit was-launched. 
The learned Judge however granted a certi- 
ficate under ¢l..15, Letters Patent and the 


question now comes before this Court for 


decision. Section 69 (2), Partnership Act 
states that no suit to enforce a right arising 
from a contract shall be instituted in any 
Court by or on behalf of a firm against a 
third party unless the firm is registered and 
the persons suing are or have been shown 
in the Register of Firms as partners in the 
firm. Section 74 however states that nothing 
in the Act or any repeal effected thereby 
shall affect or be deemed to affect inter 
alia. 

(a) any right, title, interest, obligation or liability 
already acquired, accrued or incurred before the 
commencement of this Act, or (6) any legal pro- 
ceeding or remedy in respect of any such right, title, 
interest, obligation or liability or anything done or 
suffered before the commencement of this Act.” 


The question now under discussion arose 
in Girdharilal Son & Co. v, Kappini Gow» 
der, (1) which came in the first instance 
before Pandrang Row and Venkataramana 
Rao, JJ, Pandrang Row, J., having in -mind 
the fundamental principle that existing 
Tights are not to be taken away except by 
an express enactment or by an enactment 
which clearly expresses this intention, held 
8. 69 (2) does not prevail over s. 74 and that 
& suit filed by a firm to enforce rights which 
had accrued before the commencement of 
the Act could be maintained in spite of the 
non-registration of the firm. On the other 
hand Venkataramana Rao, J. considered 
that s. 69 (2) must prevail and was appar- 
ently of the opinion that s. 74 was 
merely inserted in order to save asuit which 
was pending at the time the Act came into 
force. As the result of the disagreement the 
case was resargued before Varadachariar, J., 
who agreed with Pandrang Row, J, 

The opinion of Pandrang Row, J. and 

(1) 48 LW 81; 179 Ind. Oas. 16; A I R1938 Mad. 
sei C938) 2MLJ 44; (1938) M W N 682; 11 R M 
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Varadachariar, J. is supported by the deci: 
sion of Sulaiman, ©. J., in -Danmal Parsho-- 
tam Das v. Baburam Chhotelal, (2) the 

decision of the’ Bombay High Oourt in Re- 

vappa Nandappa V. Sidappa Erandole, (3), 

and the decision of the Rangoon High Court: 
in In re Soonoiram Ramairangandas V; 

Junjilal, (4). In his judgment in Revappa- 
Nandappa v. Sidappa Erandole, (3), Beau- 
ment, O. J., referred to Girdharilal Son & Co. 
v. Kappint Gowder, (1) and concurred in- 
the judgment of Sulaiman, C. J., in tbe Alla.. 
abad case. In the last mentioned case Bennet 

J, was not in agreement with Sulaiman O. J. 

He preferred the decision of the Calcutta 
High Court in Surendranath De v. Manohar. 
De, (5) where it was held that s. 69 (2) would 

apply to suits for enforcement of claims 
which accrued before the commencement of - 
the Act, if such suits were started after s. 
69 (2) had come into operation. - The Cale. 
cutta High Court laid great stress on the 
provision in the Act that s. 69 (2) should 

not come_ into operation until - twelve 

months after the rest of the Act had come 

into force. The Calcutta decision has been 

followed by the Patna High Court in Shazad. 
Khan v. Darbar Babu Kuchhi (6) and, by 

the Lahore High Court in Krishnan Lal 
Ram Lal v, Abdul Ghafur Khan, (7) but 

the judgments in those cases do not carry’ 
the matter any further. The majority deci- 
sion of this Court in Girdharilal Son & Co. 

v. Kappint Gowder, (1) is binding on us and 

the matter could be left there, but as it has 

been suggested that we should refer the 

question to'a Full Bench I will set out our 

reasons for agreeing with it.. 


There is no ambiguity in the wording of 
s.74. It says definitely that nothing in the 
Act shall affect or be deemed to affect any 
right, title, interest, obligation or liability’ 
acquired or accrued before the commences 
ment of the Act and that the Act shall not 
affect any legal proceeding in respect of any’ 
such righ], title, interest, obligation or liae 
bility or anything done or suffered before 
the commencenient of the Act. Therefore, 
the rights and remedies which accrued 


(2) 58 A 495; 160 Ind. Oas. 277; AIR 1936 All.3; 
(1935) A L J 1245; 1936 AL R 76;8 RA 588. 

(3) 40 Bom. L R 1275; 179 Ind. Oas.. 832; A I R 1939 
Bom. 61; I L R (1939) Bom. 104; 11 R B 267, E 

(4) 1938 Rang. 371; 176 Ind. Oas, 691; A I R 1938 
Rang. 273; 11 R Rang. 77 (F B). or 

(5) 62 O 213; 153 Ind; Oas, 671; A I R 1934 Oal. 754; 
39 O W N 67; 7 R O 396, Hi 

(6) 15 Pat. 810; 166 Ind, Oas. 32; AIR 1937 Pat, 16; 
17 P L T 713; 3 BR 169; 9 R P 295, 

(7) 17 L 275; 160 Ind. Oas. 513; AI R 1935 Lah, 893; 
38 P L R 633; 8 R L 557. 
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before the commencement of the Act are left 
entirely untouched. Before the Act came 


into force there was no register and a firm 


therefore had the right to file a suit without 
any formalities other than those required by 
the Oivil P. O., and the Stamp 
Act, In the Calcutta case, Surendranath De 
v. Manohar De, (5) it was suggested that 
the words “before the commencement of 
this Act’ should be read in conjunction 
with the words “any legal proceeding or 
remedy,” but, in our opinion, to do this 
would be doing violence to the wording of 
the section. The sectionis a saving sec- 
tion and if effect is to be given to the words 
used s. 69 (2) cannot apply in a case like 
tthe one before us, 

Having indicated our opinion on the ques- 
tion of law the learned Advocate for the 
Tespondent suggested that we should send 
the case back to the Subordinate Judge ior 
his finding on the issue as tothe amount 
due to the appellant firm. This suggestion 
cannot be accepted. The District Munsif's 
findings of fact were not challenged before 
the Subordinate Judge, The appeal was 
confined to the question of law, and the 
respondent must therefore be deemed to 
have accepted the findings of the District 
Munsif. The Subordinate Judge hus stated 
in his judgment that the respondent did not 
seem to have any real case on the merits 
and had not attacked the findings of the 
District Munsif. It is now too late to do so. 
The District Munsif has found that the 
appellant firm was entitled to a sum of 
Rs, 846-13-2 with interest at 9 per cent. 
per annum from March, 7th 1934. Theree 
fore there will be a decree in favour of the 
appellant firm for this amount with interest 
at the agreed rate from the date just mene 
tioned to the date of the judgment of the 
District Munsif, namely March 27 1935 with 
further interest at the Court rate on the 
decretal amount from that date until pay- 
ment or realization. The appellant firm 
will also be entitled to costs throughout on 
the principal amount. 


N.S. Appeal allowed. 
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PATNA HIGH COURT ` 
“Full Bench 
Appeals Nos. 210, 257 and 258 of 1937 
March 29, 1940 
HARRIES, C., J., DHAVLE AND MANOHAR 
LALL, Jd. 
HARI PRASAD SINGH AND ANOTHER — 
APPELLANTS 
VETSUS 
LAL BEHARI SARAN SINGH anp OTHERS 
— RESPONDENTS 

Bihar and Orissa Public Demands Recovery Act 
(IV of 1914), as. 26, 7, 52—Certéficate sale held 
against father—Son'’s share, if passes—Sale of 
tenure—All parties interested not joined aa debtors 
nor represented—What passes at certificate sale 
Death of certificate debtor after attachment but 
before sale~—No notice on legal representatives—Sale, 
if becomes void—Landlord and tenant— Rent sutt— 
Some co-tenants left out—Landlord, if can havs 
money decree. 

The right, title and interest of the father do not in- 
clude his. right to sell his son's share. Oonsequently 
son's share does not pass in 8 certificate sale held 
only against the father. [p. 732, col. 1.] 

{Oase-law reviewed. | 

The question of representation is no longer 
foreign to certificate proceedings. In order to justify 
the sale of a tenure or holding under Public 
Demand Recovery Act, all parties interested in 
the tenure or holding must be joined as debtors in 
the certificate proceedings or be sufficiently repre- 
sented by the parties joined as such, and ess 
this is done,the purchaser at the certificate sale 
will acquire neither the shares of other parties nor 
the power to annul incumbrances, but only the right, 
title and interest of the certificate debtors them- 
selves. 19 Ind. Oas. 989 (9) and 142 Ind. Oas. 781 
(12), relied on. |p. 733, col. 2; p. 734, col. 1.] 

Per Dhavle, J.—The certificate officer's’ jurisdic- 
tion to sell is founded in a “ duly filed " certifi- 
cate, and not on the actual existence of the certi- 
ficate debt nor onthe service of the notice under 
3. 7 on the certificate debtor himself. As to any 
notice to the legal representatives of a deceased 
certificate debtor, it cannot be placed on a higher 
footing than the notice to the certificate debtor. 
Hence the landlord's failure to bring on the record 
of the certificate proceedings the legal representa- 
tives of the certificate debtor who died after at- 
tachment but before the sale is mo more than an 
irregularity and does not affect the validity of the 
sale. [p. 741, col. 1.) 

[Case-law discussed.] 

Even if some of -the co-tenants are left out, the 
landlord is not disentitled to a money decree 105 
Ind Oas. 484 (13) and 90 Ind. Oae. 211 (14), follow- 
ed. 


As, from the appellate decrees of the Dis- 
trict Judge, Gaya, dated February 6, 
1937, 


Sir M. N, Mukherji, Mesers. B. N. Rai and 
Kaushal Kishore Sinha, for the Appel- 
ants. 


Dr. D. N. Mitter, Messrs. N. K, Prasad 
II and Sat Narayan Sinha (in No, 210) and 
Mr, Sat Narayan Sinha (in Nos, 257 and 
258), for the Respondents. : . 
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Dhavie, J.—These appeals arise out of 
three suite brought by the junior descen- 
dants of one Dharam Narain Singh for 
declarations that three certificate sales were 
void, or failing this, that their own shares 
in the properties sold were unaffected by 
the sales in question. The trial Court dis- 
misred the suits, but on appeal the District 
Judge decreed them in part and declared 
that tke certificate sales affected only the 
shares of the certificate debtors named in 
the certificate proceedings and in one of the 
Suits, further that the sale was void ag re- 
gards the share of Bibbuti, one of the cere 
tificate debtors. Dharam Narain Singh had 
three sons, and in the Record of Rights of 
1916 the properties, three mukarraris, were 
shown in the names of five descendants of 
his, (1) Sukhnandan, grandson of his eldest 
son, (2 to 4) Bishunandan, Bibhuti and 
Pashupati, the first a grandson, and the 
Other two, sons of the second son, and (5) 
Sheonandan who had been adopted from 


the second son by the third son of Dharam. 


Narain Singh, For the recovery of arrears 
of rent for 1536 Fasli in respect of a mukare 
rari interest of 1 anna 7 dams 10 cowries 
in mauza Dharaut Bhekh the landlcrd took 
certificate proceedings against all the five 
holders shown in the . Record of Rights 
except Pashupati (No. 4 above), insteed of 


whom three sons of his named Mahesh, 


Suresh and Naresh were joined as minors 
under the guardianship of Sheonandan. A 
sale held in execution of the certificate in 
May 1930 proved abortive and then there 
was another sale in January 1931, the 
auction-purchaser taking out dakhaldehani 
on January 3, 1932. The suit challenging 
this sale was instituted on April 4, 1934, 


and has been referred to by the District- 


Judge as Title Suit No. 66, being the suit 
in which he declared that the sale was void 
as regards the share of Bibhuti. 

The landlord similarly took certificate 
proceedings for the recovery of arrears of 
rent for the year 1337 in respect of” two 
other properties of the family—the 16 annas 
mukarrari of Mauza Jamanganj and a 
l anna 6 dams 5 cowries mukarrari in 
Mauza Dharaut Khas. The certificate deb- 
tors named in these proceedings were the 
seven persons proceeded against on the 
earlier occasion (leading to Title Suit No. 68) 
besides, Dinesh another ‘son of Pashupati. 
The certificate sales were held in March 
1931, and petitions of “objection under 
s. 29, Public Demands Recovery Act (Bihar 
and Orissa Act IV of 1914) were filed in May 
"by twetve members of the family, of whom 
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six (including our plaintiffs Naresh and,. 


Dinesh) were certificate debtors and the . 
other six were descendants of Bibhuti who, , 


it has been found as a fact, had died on 
January 4, 1931, the date of service of the- 
notice under r. 25 of Sch. II of the Act. 
Mahesh, the only other certificate debtor,- 
does not figure in these objections; he was 
apparently dead (though the time of his 
death has not been ascertained) and his 
three brothers who were among the objec-. 
tors were his heirs. These objections were 
compromised in July 1931, it being agreed. 
that the sales were to be set aside if the- 


objectors paid a certain sum by Decem- . 


ber 22, of that year and that otherwise the 
objections were to be dismissed without. 


`~ 


a 


adjudication and the sales confirmed. The. 


objectors failed to make the necessary de-. 
posits, and the sales were confirmed on. 
December 22, 1931. < 

We are now concerned with eleven of. 


-¢ a 
ae 1 


the plaintiffs in the suits out of which these ` 


appeals arise. Out of these eleven persons, 
Naresh and Dinesh (as already stated) were. 
named as debtors in the certificate for the 


t 


rents of 1337 Fasli, while Naresh alone was | 


among the debtors named in the earliest. 
certificate. Six others out of these plaintiff's, 
were among the objectors under s. 29 in 
the two later certificate cases and were 
parties to the compromise of July 1931.. 
The remaining three are Gopal Saran Singh, 
minor, son of a certificate debtor Sukh- 
nandan (No. i above), and Ganesh and 
Tarkeshwar (a minor), sons of another certi- 
ficate debtor Sheonandan (No. 5). Plaintiffs 
impugned the sales on the ground that pro- 
cesses were fraudulently suppressed, and. 
the compromise petitions in two of the three. 
cases fraudulently putin. The trial Court: 
found that there was no fraud, and in the. 
lower Appellate Court the question of fraud 
was not pressed. Both the Courts held that 


the compromiee of July 1931, estopped the.. 


eight objectors who are among these eleven 
plaintiffs from challenging the sales. The. 
trial Court held that the mukarraris thems 


a 


selves had passed under the certificate sales . 


but the learned District Judge came to the 
conclusion that what had passed at the sales’ 
was no more than the right, title and inter- . 
est of the certificate debtors. The trial 
Oourt also held that the failure of the land» 
lord to bring on the record of the certi« . 
ficate proceedings the legal representatives . 


of Bibhuti, the certificate debtor who died. 


before the gales, was no more than an irres 
gularity and did not affect the validity of 
the sales. Differing on this point also from 


+ 
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the trial Court the learned District Judge 
held that the omission rendered the sale 
void in respect of the share of Bibhuti, but 
that this consideration could be given effect 
to only in title Suit No, 66, the other two 
suits being concluded in this respect by the 
compromise of July 1931. 

Against the decision of the District Judge, 
the transferees from the purchasers at the 
certificate sales have appealed. The only 
: points urged on their behalf are that the 
lower Appellate Court was wrong in differ- 
ing from the trial Court on the two points 
already indicated and that the ordering 
portion of the judgment of the lower Appel- 
late Court is not altogether in accordance 
with- its findings. The first question in 
these appeals, thus, is whether it was the 
mukarrari tenures themselves or only the 
right, title and interest of the certificate 
debtors in them that passed under the 
certificate sales. Section 26 (1), Public 
Demands Recovery Act (Bihar and Orissa 
Act IV of 1914), expressly provides that 
where property is sold in execution of a 
certificate, there shall vest in the purchaser 
merely the right, title and interest of the 
certificate debtor at the time of the sale, 
even though the property itself be specified. 
Sir Manmatha Nath Mukerji for the appel- 
lants has argued that this provision does not 
prevent the Mitakshara son’s share from 
passing at a certificate sale held against his 
father, and in support of this contention he 
has relied on Mahadeo Ram v. Ganesh 
Prasad (1), decided by Courtney-Terrell, 
C.J. and James, J. The correctness of this 
ruling is one of the points that led to these 
appeals being referred to this Bench of 
three Judges because my Lord the Chief 
Justice and myself before whom they had 
come at first were inclined to doubt it. The 
late Chief Justice took the view tbat the 
right, title and interest of a Hindu Mitak- 
shara father which had passed under a 
certificate sale included “the rights which 
he had by virtue of his position as the 
father, that is to say, the right to sell the 
family property for a debt which was not 
of an immoral] nature, and which the son, 
the plaintiff in the suit, was under a pious 
obligation to pay. Beginning with the 
proposition that “a father, by incurring a 
debt, binds the property of the son so Jong 
as the debt is not for immoral purposes 
and lays the estate open to execution pro- 
ceedings based upon a decree for the pay- 
ment of that debt,” the learned Chief Justice 

(1) A I R 1937 Pat. 517; 171 Ind. Oas. 232; 10 R 
P191;4BR 9. 
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observed : 

“In his individual capacity and apart from his: 
fatherehip, it is true he has a right to partition and 
to take such share as might be allotted to him on par- 
tition, but in respect of his fathership he has the 
further right to sell the family property to discharge- 
debts incurred by him and the sons are not in a pogi- 
tion to object, being bound by the pious obligation to 
pay the father’s debt in any case...” 

This right to dispose of the family pro: 
perty for his own debt was, according to 
him, included in the father’s right, title 
and jnterest because “if the judgment: debtor 
can sell the property to satisfy the debt, 80 
can the purchaser who steps into his shoes.’ 


“Now it is beyond question that a Mitak- 


shara son cannot, by reason of his pious 
obligation, successfully impugn a sale of the 
family properly by the father to discharge 
his own debts ‘provided they are not avya- 
vaharika), and tbat the father may sell 
the joint family property including the son's. 
interest therein to discharge such debts, or 
lay it open to be taken in execution proe 
ceedings for them. A few months before 
the decision in Mahadeo Ram v. Ganesh 
Prasad (1), was also held by a Full Bench of 
this Court in Bishwanath Sao v. Offictal 
Receiver (2), that this power of the father to 
dispose of the joint property is property 
which on insolvency passes to the Receiver. 
But this was based on the fact that the 
Receiver 

“by his peculiar position under the (Provincial In- 
solvency) Act may be taken to represent the insol- 
vent as well as his creditors. If he represents the 
insolvent, it would be illogical to hold that he 
cannot exercise the power which the insolvent 
could exercise to pay off his debts, and similarly it 
would be contrary to principle to hold that though 
the holder of a simple decree against the father 
can attach and sell the joint family property in- 
ae the interest of his son, the Receiver is unable 
to do so.’ 

But this is very different from holding 
that the father’s power, if he so chooses to 
gell the family property inclusive of the share 
of his son passes to the certificate purchaser 
of his own “‘right, title and interest.” The 
holder of a decree against the father can 
effectively bring the family property to sale 
in execution not because he steps into the 
shoes of the father (as the Receiver does) 
but because the son's pious obligation to 
pay his father’s debts results in the father, 
by incurring a debt not tainted with im- 
morality, laying the family property open 
to execution for such a debt without the 
possibility of a successful challenge by the 
son. The certificate holder isin a different 
position altogether, under s. 26 (1), Public 


(2) 16 Pat. 60; 167 Ind, Cas, 765; A I R193 7Pat. 
185; 18 PLT 1; 9 RP 427; 3B R329 (F. BJ). 


MI 


- Interest of the certificate-debtor, 


732 
Demands Recovery Act: a sale held at his 
‘instance can only pass the right, title and 
The view 


‘that this includes the father’s qualified 


“power to dispose of the joint property is 


‘entirely opposed to a number of decisions 
‘of thé Judicial Committee in which it was 
‘held thata sale of the right, title and in- 
terest of the father in execution of a decree 
‘for his debts entitled the execution pur- 
-chaser tono more than the share that the 
-father would get on a partition of the 
‘family. ` 

In Deen Dayal v, Jugdeep Narain (3), for 
“instance, their Lordships gave the father’s 
-execution purchaser, the appellant a dec- 
ilaration, as against the son who had been 
-restored to possession that the purchaser 
had acquired the share of the father and 


` “was entitled to have it ascertained by pare 


“tition, and they added that they could not 
«make any more precise declaration as to the 
father’s share, “since if a partition takes 
‘place, his wife may be entitled to a share.” 
“This was followed in Hardi Narain Sahu 
`v. Ruder Perkash Misser (4), in which the 
-Judicial Committee overruled Mr. Doyne's 
contertion for the execution purchaser that 
the right, title and interest of the father was 
“his interest as a manager who had incurred 
debts binding on the other members of the 
family (see p. 633* of the report). Their 
Lordships held that the interest purchased 
‘was not the father’s share at that time in 
the property but the right which he would 
have toa partition and what would come 
‘to him upon the partition being made, and 
they dismissed the execution purchasers 
appedl on the ground that the decree of the 
High Oourt, which gave him a one-third 
‘share in the property of the joint family 


- consisting of the judgment-debtor, his wife, 


and their son, were more favourable to him- 
‘Self than he was entitled to. These and 
‘other decisions of the Privy Council regard- 
ing what is meant by the right, title and 
interest of a Mitakshara father. were not 


.teferred to in Mahadeo Ram v. Ganesh Pra- 


+ 
. 


sad (1) and make it impossible, in my 


opinion, to hold that in that case the father’s ` 


‘Tight, title and interest” was correctly held 
to include his power to sell the family pro- 
‘perty to discharge his own personal debts. 
The learned Advocate also cited a Special 
Bench decision of this Oourt, Bindeshwari 


(3) 3 O 198; 4 I A 247; 1 O LR 4% 3 Sar. 730; 3 
: Suther. 468 (P O). 
(4) 10 O 626; 1L IA 26; 4 Sar. 510 (P O). . 
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Prasad v. Shiva Dutt Singh (5), in which a 
suit was brought by seven out of eight mem: 
bers of a Hindu joint family to prevent 
a sale of their interest in the family pro- 
perties in execution of a certificate against 
the eighth member. This was after the 
certificate authorities had overruled the 
objections of the plaintiffs to the proceed- 
ings taking the view that the certificate 
debtor represented tke family and had bor- 
rowed money in that capacity for family 
purposes from the Co-operative Society on 
whose behalf the certificate proceedings had 
been taken. Fazl Ali, J., with whom Court- 
ney-Terrell, O. J. and James, J. agreed, 
held that in the circumstances of the case 
the plaintiffs were not entitled to the relief 
they had claimed. The learned Judge 
pointed out that in the certificate proceed- 
ing itself it had been made clear upon the 
plaintiff's own application that the certifi- 
cate debtor had inzurred liabilities as repre- 
senting the entire joint family, and he 
referred among other provisions to s, ll, 
Public Demands Recovery Act, under which 
the Certificate Officer may amend the certis ` 
ficate by the addition of the name of any 
certificate debtor. The decision, therefore, 
cannot be taken to mean more than that as 
it was the joint family that was substan- 
tially in the position of the certificate deb- 
tor, it was not open to the plaintiffs to resist 
the sale of the family property. The case 
did not decide that on an ordinary certifi- 
cate against one Member of a joint Hindu 
family the certificate holder is competent 
to proceed against more than his right, title 
and interest in the family property, and, 
in my Opinion, itis of no assistance tothe 
appellants. By providing explicitly that 
there shall vest in the purchaser merely 
the right, title and interest of the certificate 
debtor at the time of the sale even though 
the property itself be specified, the Legise 
lature has clearly adopted the view taken 
by the Courts under former Public Demands 
Recovery Acts—Bengal Act VII of 1880 and 
Bengal Act I of 1895. These Acts had provid- 
ed for the execution of certificates in the same 
manner as decrees for money under the 
Civil P.O,, and it was held ina series of 
cases that certificate proceedings ope- 
Tate against the interest of the certificate 
debtor alone and that “the doctrine of repe 
resentation and the principle of estoppel” 
upon which the decision of the majority of 
the Judges in Nitayi Behari v. Hari 


(5) 19 PL T 328; 176 Ind. Oas. 49; AI R 1938 
Pat. 315; 4 B R 661; 11 R P 43, - ests 


1940 


Govinda (6), was based are not to be exe 
tended to sales under the Public Demands 
Recovery Act: see Rupram Namasudra v. 
Iswar Namasudra (7) and Raju Koer v, 
Ganga Singh (8). It seems to be even less 
possible than under the former law to read 
the doctrine of representation and the 


principle of estoppel into subss.(1) ofs. 26 - 


of our Public Demands Recovery Act. 
There was, however, an important change 
in the law made in 1907, when Chap: XIII-A. 
was added to the Ben. Ten. Act, intro- 
ducing a summary procedure for the re- 
covery of rents-under the Public Demands 
Recovery Act of 1895. Sub-section (5) of 
s, 158A, the section which constituted the 
new chapter provided that the certificate for 
the ‘recovery of rent 

“shall as regards the remedies for enforcing the 
same and so far only, have the force and effect of 
a decree of a Civil Court passed in a suit for the 
recovery of rent, and the provisions of Ohap, XIV, 
shall, so far as may be practicable, be applicable 
a all proceedings for the execution of such certifi- 
cate. 


The section was amended in 1914 when 
the Ben. Public Demands Recovery Act of 
1895 was re-placed by cur Act IV of 1914. 


Subes.7 of 8, 158A now provides that the: 


Bihar and Orissa Public Demands Recovery 
Act, 1914, with such restrictions and modi- 
fications (if apy) as may be prescribed, 
shall apply to the execution and toall prce 
ceedings arising out of the execution of cer- 
tifcates filed under sub-s. 
which is found at the beginning of 
Chap. XIV, places certificates for arrears 
of rent, as regards the effect. of a sale of 
a tenure or holding, on the same footing as 
decrees for the same, provided they are 
signed on the requisition, or in favour of a 
gole landlord, or the entire body of land- 
lcrds. Certificates or decrees so obtained 
operate differently -from money decrees in 
that when atenure or holding is suld in 
execution of them, it is tbe tenure or holde 
ing, and not merely the right, title and 
interest of the debtor that passes. Sub- 
s, (3) of s. 26 of our Act of 1914 provides 
that notwithstanding anything contained in 
sub-s, (1), in areas in which Ohap. XIV, 
Ben. Ten. Act, 1885, is in force, ‘where a 
tenure or holding is sold in execution of 
a certificate for arrears of-rent due in res- 
pect thereof, the tenure’or holding shall... 
pass to the purchaser.,..with power to annul 
the interésis defined in the. said chapter 
(6) 26 O 677. l 
(7) 6 O W N 302. ° 
mC 13 O WN 750; 1 Ind, Oas. 197; 10 o L J 
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as “incumbrances.” This provision does 
not indicate how a tenure or holding may 
be sold in execution of a certificate for 
arrears of rent due in respect thereof, but 
merely lays down what passes at such sales. 
But s. 158B, Tenancy Act, as I have already 


said places: certificates on the same footing 


as rent decrees in respect of the sale of a 


tenure or holding. This section which re-. 


quires the presence ss plaintiffs or certifi- 
cate holders of the whole body of landlords, 


makes no similar provision as to the tenants, 


but it is well established by the decision 
that 


“whatever may be required for the purpose of a- 


mere money decree, ordinarily all the tenants ofa hold- 


ing are necessary partiesto the suitin order thatthe- 


decree and the sale in execution of it may have the 
important consequences described in Ohap, 
Ben. Ten. Act.” 


Jenkins, ©. J., from whose decision in 
Chamatkarini Dasi v. Triguna Nath (9), I 
have just been quoting, continued : 


“I say. ordinarily because there may be conditions . 


in which the presence of even one or some of the 


tenants as defendant may be as effective as that of - 


all .... ...-.... The authorities sanction the view that 


where one of a number of tenantsis put forward by- 


the rest as their representative, he can be regarded 


as the sole tenant for the purpose of a suit for- 


arrears of rent within Ohap. XIV. Whether one of 


several can be regarded as a representative of the. 
rest must depend on the circumstances of each case, 


and is, if not essentially at any rate largely, a ques- 
tion of fact.” 


It was on this ground that in Jagattara 
Dassi v. Daulati Bewa (10), where the lower 
Courts had held on the authority in Ashok 
Bhuiyan v, Karim Beparit (11), that the 
holding had not passed at a sale heldin 
exccution of a decree for rent obtained 
against the recorded tenant only, Richardson 
and Chatterjee, JJ., remanded the case for 
the lower Appellate Court to consider whe- 
ther the recorded tenant did not represent 
the holding. The question of representa- 
tion is thus no longer foreign to certificate 
proceedings. With s. 158B, as it now stands, 
we musi take it, following the reasoning 
of Jenkins, O. J., in Chamatkarini Dassi V. 
Triguna Nath (9), which was referred to 
with approval by Lord Thankerton in a 
case under the Chota Nagpur Ten. Act, 
Jagdishwar Dayal Singh v. Dwarka Singh 
(12), that in order to justify the sale of a 


tenure or holding under our Public Demands. 


9) 17 OWN 833; 19 Ind. Cas. 989. 
10) 37 O 75; 2 Ind. Oas. 695; 13 O W N1110. 
(190W N 843, 
(12) 12 Pat. 626; 142 Ind. Oas, 781; A IR 1933 
P 0'122;-6€0 IA 176; Ind. Rul. (1933) P O 108; 17 R 


D 334, L R 14 A 272 Or; 64MLJ 590; 14 P L T. 
289; 37 L W-767; -37 O WN 629; 570 L J 412 
(PO). Se AR Ni” ki 
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Recovery Act, all parties interested in the 
tenure or holding must be joined as deb- 
‘tors in the certificate proceedings or be 
sufficiently represented by the parties join- 
ed as such, and that unless this is done, the 
purchaser at the certificate sale will acquire 
neither the shares of other parties nor the 
power to annul incumbrances, but only 
the right, title and interest of the certificate 
debtors themselves. The learned District 
Judge wasin errorinso far as he took it 
that there could be no “representation” in 
proceedings under our Public Demands Re- 


covery Act, 1914. 


- Tt has ‘been further urged on behalf of the 
appellants that- the lower Appellate Oourt 
should, as a matter of law, have held that 
all:‘the parties interested in the mukarraries 
were sufficiently represented: by those. who 
were joined as certificate debtors, and this 
for three reasons : (1) the landlord took the 
proceedings against all those descendants of 
Dharam Narain Singh, whose names were 
shown in the Record of Rights, except Pashu» 
pati .who was dead and whose sons were 
joined as certificate debtors ; (2) the other 
members of the family -who were interested 
in the properties had not given notice of 
their succession, though required bys. 15, 
of our Tenancy Act todo so, and had paid 
no rents ; andg(3) there was evidence that 
some of the certificate debtors were kartas 
of the family or ite branches. But the lande 
lord named only three sons of Pashupati’s 
as certificate debtors in the proceeding for 
the arrears of 1336 Fasli, while in the 
later proceedings he mentioned a fourth 
Bon Dinesh; and Naresh and Dinesh were 
minors. This affects the matter in two 
ways: It suggests in the first place that the 
landlord did not even intend to proceed 
against the kartas as such but proceeded 
against them in their individual capacity— 
all the more so because it is now settled 
law that even if some of the tenants are 
left out, the landlord is not disentitled toa 
money decree: see Raghunath Das v. 
Baleswar Prasad (13) and the Full Bench 
decision in Jagan Mohan v. Brojendra 
Kumar (14). And Dinesh was left out in 
the first proceeding. The question whether 
a sale held in execution of a rent decree 
passes only the father’s interest in the 
property sold or the whole holding or tenure 
depends upon.the form of the execution 
proceedings, including the sale proclama» 


(13) 7 Pat. 353; 105 Ind, Cas, 484; A IR 1927: 
Pat. 426; 9P LT 197. r 

(14) 53 O 197; 90 Ind. Oas. 211; A I R 1925 Cal, 
1056; 42 O L J 233; 29 O W N 1000(F B). ' 
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tion and the sale certificate, as well ás 
the proceedings in the suit in which the 
decree was made, The certificate procedure 
is a summary mode for the recovery of 
arrears, and this makes it all the more 
necessary for the certificate holder to make 
it clear that be is bringing the whole 
holding or tenure to sale. He can, of course, 
doso by joining as certificate debtors all 
the persons interested in the tenure or 
holding; but where he has not done so; it 
becomes necessary for the purchaser at 
the execution sale (cr his transferee),in a 
contest with those members of the family 
who were not joined in the certificate pro% 
ceedings, to establish clearly that the 
latter were represented by those- against 
whom the landlord had taken the proceed- 
ings. a : . S 

It has not been urged on behalf of ihé 
appellants that there is any evidence indi- 
cating that the landlord did anything -to 
show that he was proceeding against those 
certificate debtors who are said to have 
been kartas as such. The learned District 
Judge finds that though the onus was on 
the defendants to establish their plea of 
estoppel by representation, “they have 
done nothing to prove even the names of 
the tenants recorded in the landlord’s re- 
gisters." Even that if proved, would only 
have been the first step in establishing the 
plea. In Fatjunnessa v. Ramtaran Chow- 
dhury (15) a suit was brought by certain 
heirs for a declaration that their interest 
in a tenure had not been affected: by a 
sale held in execution of a decree for 
rent obtained against another heir. The 
lower Courts had dismissed the suit, the 
District Judge holding that the very 
fact that rent decrees were obtained against 
the defendant tenant showed ‘that he- was 
recognized by the landlord as the tenant. 
This heir alone was shown in the Record 
of Rights. Mookerjee, O. J., with the cona» 
currence of Fleteher, Ja reversed the deci» 
sion, He pointed out that in| order to ene 
title the execution purchaser to invoke the 


aid of the principle of representation, 

‘it is not sufficient to show that the landlord has 
chosen to obtain a decree for rent against one out 
of several heirs. Itis to be established that all the 
tenants have held out. one of them as their repre- 
sentative in their transactions with the landlord. 
If they have so held out one of them to represent. 
them in the matter of the tenancy, they cannot 
complain if a decree for rent is obtained by the 
landlord against that representative and the entire’ 
tenancy brought to sale in execution thereof.” 


It was argued for the appellants in -that 
J99, 28 O WN 138; 63-Ind, Oas: 706; AIR-1921 
al, . m | ; 


. 
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case, a8 Sir Manmatha Nath Mukherji 
has done before ue, that as the plaintiffs 
did not appear to have given the notice 
of succession required by s, 15, Tenancy 
Act, they were not entitled to relief but 
the learned Judges held that failure on 
the part of heirs to comply with the require» 
ments of the section does not necessarily 
entitle the landlord to treat one of the 
several heirs of the original tenure-holders 
aS representative of the tenancy. A dis- 
tinction has been made in several reported 
decisions between tenure-holders who are 
governed by s. 15, Tenancy Act, and raiyats 
who are under no such obligation: see, for 
example, Jaideb Thakur v. Jamahir Missir 
(16)butin Jagdiswar Dayal Singh v. Dwarka 
Singh (12) to which I have already referred, 
their Lordships of the Judicial Committee 
agreed with this Court in overruling the 
appellant’s contention that the failure of 
defendant No.5 to have her name entered 
on his sherista, along with the fact that she 
had never paid rent or been recognized by 
him as a tenure-holder, entitled him to 
proceed to the sale of the tenure without 


joining her asa defendant, observing that 
“no such sanction as forfeiture of rights in the 
tenure in respect of failure to comply with the 
provisions of s. ll is provided by the Act such 
failure only affects the transfer’s power to recover 
rents from his under tenants as provided in sub- 


8. (4). 

. (The references are to the Ohota Nagpur 
Ten. Act. Similar provisions are to be 
found in ss, 15 and 16, Bihar Ten. Act), 
It cannot therefore be said that the 
distinction made by Das, J., in Jaideb 
Thakur v. Jamahir Missir (16) following 
earlier cases, between tenuresholders and 
raiyats goes far to ground a presumption 
that the tenure-holder who omits to have 
his name registered must be taken to have 
acquiesced in the registered tenant re- 
presenting him in their dealings with the 
landlord - and as to representation in the 
case of raiyats, it was held in that case that 
it did not follow as a matter of law that 
a cortenant represented the holding qua 
the landlord when all that was shown was 
that the tenant proceeded against 
in the rent suit was the only recorded 
tenant and was the head of the family. 
There was a similar decision in Shyam 
Sundar Naik v. Gobardhan Kambi (17) in 
which it was held that evidence that 
the tenant proceeded against was the 


karbart of the family and paid the rent 
(16). (1923) Pat, 57;. 69 Ind. Cas. 565; AIR 1923 
Pat. 206; 1 Pat. LR 47. e | l 
(17) 7 Pat. 129; 109 Ind, Oas. 519; A I R 1928 
Pat, 218; 9 P L T 735, 
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was not sufficient for the purpose of showe 
ing that the rent decree would bind all 
the co-tenants. The question of representa- 
tion was, in the circumstances of this 
case, more a question of fact than an in- 
ference of law, and on the question of fact 
we are bound by the finding of the lower 
Appellate Court that the whole tenure was 
not represented in the certificate proceede 
ings, which was arrived at independently 
of the erroneous view of the learned Dise 
trict Judge that a tenure cannot pass on a 
certificate sale unless all the tenants are 
named as celtificate debtors, In my opi- 
nion, the contention of the appellants must 
be overruled. What passed at the certifi- 
cate sales was not the mukarrari tenures 
but only the right, title and interest of the 
certificate debtors in them. 

The next question is whether the sales 
were void, as held by the learned District 
Judge, in respect of the share of Bibhuti, 
by reason of the fact that, though alive at 
the time of “attachment.” -he was dead at 
the time of the sale, On this point the 
learned District Judge referred to Barhame 
deo Narayan Pande v. Saligram Sahay 
Pande (18) and Smith v. Kailash Chandra 
(19), According to the former ruling, so 
far as it applies, the sale would be good 
notwithstanding Bibhuti’s death, unless set 
aside in appropriate proceedings, But the 
learned District Judge followed the later 
ruling in view of the present wording of 
s. 50, Oivil P.O., which has been copied 
in s. 92, Public Demands Recovery Act, 
and held that the sale was void. The 
apparent conflict between the two rulings 


‘was another reason why these appeals 


were referred to a Bench of three Judges. 
Now, in Barhamdeo Narayan Pande vy. 
Saligram Sahay Pande (18) the suit was 
brought by an heir of the deceased tenant 
for recovery of possession from the pure 
chaser at a sale in execution of a rent 
decree. 

The tenant had died after the attach- 
ment but before the sale in execution and 
the learned Judges held, following the 
Full Bench decision of the Allahabad High 
Oourt in Sheo Prasad v. Hiralal (20) Bepin 
Behary Bera v. Shashi Bhushan (21) and 
other cases, that the failure of the decree- 
holder before the sale to bring on record 

(18) 6P LT 67; 86 Ind. Oas. 141; A IR 1925 Pat 
384; (1925) Pat. 53. 

(19) 11 Pat. 241; 138 Ind. Cas. 99; A I R1932 Pat. 199; 
13 P L T 323; Ind. Rul. (1932) Pat. 166, 

(20) 12 A440; A W N 1890, 103 (F B), 

(21).18 OC W N 766; 22 Ind, Oas. .95; A IR 1914 
Oal, 554518 OLJ 628, - e, ae NEG 
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the judgment-debtor's heirs did not render 
the sale a nulity, Kulwant Sahay, J., after 
referring to the observation of Lord 
Hobhouse in Malkarjun v. Narhari (22) 
that there can be no question that omission 
to serve notice on the legal representative 
is'a serious irregularity sufficient by itself 
to entitle the plaintiff to vacate the sale, 
concluded that the omission in that case 
had been taken to amount to an irregularity 
only, which did not render the sale invalid 
and null and void, but that such sale had 
to be vacated in one or other of the modes 
prescribed by law. As it has been suggest- 
ed in some later cases that the ruling in 
Sheo Prasad v. Hiralal (20) has been 
weakened by the substitution of the words 
“fully satisfied” for the words fully execut- 
ed” in what is now s. 50, Civil P. C.I 
would here point out that the sale in 
Barhamdeo Narayan Pande v. Saligram 
Sahay Pande (18) took place before the 
present Civil P, O, came into force and 
that as Varaddachariar, J., was inclined to 
think in Kanchamalai Pathar v. Shahaji 
Rajah Sahib (23) (at p. 487), the altered 
phraseology need hardly have any such 
effect necessarily. Coming now to Smith v. 
Kailash Chandra (19) it must be observed 
at the outset that the question in that case 
arose on an application under O. XXI, 
Y, 90 and not in suit brought after the con- 
firmation of an execution sale, Nor was it a 
case in which the property sold had been 
attached before the death of the judgment- 
debtor. 

The sale was attacked on the ground that 
the legal representative had had no notice 
served upon him under O. XXI, r. 22, and 
what was decided was that a proper notice 
under that provision was not rendered une 
nesessary by the circumstance that execu- 
tion had been previously taken out against 
the judgment-debtor himself. The sale was 
accordibgly set aside in the execution pro- 
ceeding and before confirmation—which is 
quite different from holding in other pros 
ceedings, as we are asked to do in the pre- 
sent appeals, that the sale was void. The 
learned Judges considered that the matter 
was concluded by the decision of the Judi- 
cial Committe in Raghunath Das v. Sundar 
Das (24). And indeed, the notice in Smith 

(22) 25 B 337; 27 I A 216; 2 Bom. L R927; 7 


Sar. 739; 50 W N-10;10 ML J 368 (PO). 
(23) 59 M 461, (487); 162 Ind. Oas. 156; A IR 1936 
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v. Kailash Chandra (19) was, like the 
notice in Raghunath Das v. Sundar Das (24) 
not a notice to show cause why the decree 
should not be executed, buf a notice only 
to show cause why the person addressed: 
should not be substituted for the deceased 
judgmentedebtors: Raghunath Das v. 
Sundar Das (24) was however not a case 
under O. XXI, z. 22. It was a case where 
the property of the judgment-debtors had 
been attached in execution of a money 
decree and an crder for sale made. The 
judgment debtors then became insolvent, 
and their. property vested in the Official 
Assignee. The judgment-creditors merely 
took out a notice to the Official Assignee 
ta show cause why he-should not be sub- 
stituted for the judgment-debtors as 4 
party, and this notice was served; but 
without any further notice to the Official 
Assignee, the property attached was sold 
in execution. It was admitted on behalf of 
the decree-holders-auction-purchasers that 
attachment in execution of a money decree, 
followed by an order for sale, does not. 
confer on the judgmentecreditor any charge 
on the land; and this led Lord Thankerion. 
to observe in Anantapadmanabhaswamti F, 
Oficial Receiver of Secunderabad (25) that 
- “the decision of this Board in Raghunath Das v. 
Sundar Das (24) was also referred to, but that 
decision proceeded on an admission by Counsel. The 
point was not argued and the case in Suraj Buns 
Koer v. Sheo Pershad Singh (26) was not referred to." 
Their Lordships held in Raghunath Das 
vy. Sundar Das (24) that the sale was alto- 
gether irregular and inoperative for more 
than one reason unconnected with the 
operation of s 248, Oivil.P. O., of i882, 
which corresponds to O. XXI, r. 22, sub- 
r. (1) of the present Code. ‘They also observ- 
ed however that the execution could not. 
proceed until the Official Assignee had 


been brought before the Court and an order, 
binding on him had been obtained; in their: - 


opinion this could only be done by obtains 
ing an order for the issue of, and by serving 
him with, a notice under s. 248, and they 
referred with approval to Gopal Chandar 
v. Gunamont Dasi (27), in which it was 


held that a notice under s. 245 is neces- 


sary in order that the Oourt should obtain 
jurisdiction to sell property by way of exe» 


cution as against the legal representative , 


(25) 56 M 405; 142 Ind. Oas. 562; AI R 1933 P O 
134; 60 I A 167; Ind. Rul. (1933) P © 95; 37 L 
576; (1933) M W N 374, 3 Ò W 
553: 64 M LJ 562; 35- Bom, L:R %47; 
418; (1933) A L J 692 (PO). . 
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of a deceased judgment-debtor. The case 
has therefore been taken as an authority 
for the. view. that the absence of a notice 
under O. XXI, r. 22 is fatal to an execu- 
tion sale. ; l 

` The effect of non-compliance with this 
Provision of the law was considered by a 
Full Bench of the Madras High Oourt in 
Rajagopala Ayyar v. Ramanujachariar (28), 
in. which Schwabe, O. J., began by observ- 
ing that if the matter had been free from 
authority, he would incline tothe view that 
‘such’ non-compliance-- was a material 
irregularity,. but not an illegality which 
would make the subsequent sale a nullity. 
Ramesam, J.: discussed three possible views 
of the effect of want of notice under 
O. XXI, r. 22, having regard to the two 
cases dealt with in suber. (1), and felt no 
strong inclination in favour of any one of 
them. He therefore concurred in the une 
animous decision of the Oourt, which was 
rested on the authority in Raghunath Das 
v. Sundur Das (24) that want of notice 
made the execution sale void. The notice 
required in Rajagopala Ayyar v. Rama- 
nujachariar (28) however was 8 notice not 
to the legal representative of a party to 
the decree on the latter’s death, under cl. (b) 
cf the rule, but a notice to one of the parties 
under cl. (a) on the ground that more than 
one year had passed since the date of the 
decree. Order XXI, r. 22, sub-r. (1) puts both 
these grounds together, so that it is not 
possible to treat the notice under the rule 
as vital in the case of the legal represen- 
‘tative without regarding it in the same light 
in the other case, namely where execution 
is sought more than one year after the 
date of the decree. This is what led 
Schwabe, O. J. with whom Waller, J., 
agreed, to hold that even in those cases in 
which a noticeis required on ground (a), 
the absence of the notice goes to jurisdic- 
tion and makes the execution sale void, 
the ruling in Raghunath Das v, Sundar Das 
(24) being taken as decisive in cases relate 
ing to ground (b). 

But there are decisions by our own and 
other High Courts upholding execution sales 
notwithstanding the absence of a notice 
under O. XXI, r. 22. Thus, in Fakhrul 
Islam v. Rani Bhubaneshwart Kuer (29), 
the judgment-debtors had succeed in gete 
ting one execution sale set aside on the 


(28) 47 M 288; 80 Ind Cas. 92; A I R1924 Mad. 
431; 46 M L J 104; 19 L W 179; (1924) M W N 182; 
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ground of suppression .of the notice under 
O. XXI, r. 22. Fresh sale proclamations were 
issued and the property was sold again, and 
the judgment-debtor again urged that. the 
sale should be set aside for want of notice 
under O. XXI, r. 22. Kulwant Sahay, J. 
with whom Macpherson, J., agreed, observed 
that under the circumstances there was no 
sense in insisting on the issue of fresh notice 
under O. XXI, r. 22, and no necessity to do 
so as the object of the provision had been 
attained when the judgmeni-debtors appear- 
ed in Court and raised objections to the 
execution, The sale was therefore upheld 
notwithstanding the fact that no notice 
under O. XXI, r. 22 had been served on the 
judgment-debtors. This decision was followe 
ed by Rankin, O. J, and Ghosh, J., in 
Chandra Nath Bagchi v. Nabadwip Chandra 
Dutt (30) in which the judgmentedebtors had 
actually appeared in response to a notice 
under O. XXI, r. 66 and contested the proe 
ceedings relating to the valuation of the 
property. They afterwards attacked the sale 
on the ground that no notice under O. XXT, 
T. 22 had been served upon them, It was 
contended that as it had been held in 
Raghunath Das v. Sundar Das (24) that 
notice under r. 22 is a condition precedent 
and without it the Oourt has no jurisdic- 
tion the objection could be taken at any 
time. Rankin, O. J., observed that it wag 
quite unnecessary to push the abstract logic 
of the casein Raghunath Das v. Sundar 
Das (24) to this ridiculous extreme, and 
that it appeared to him to be merely 
piling unreason upon technicality to hold 
in the circumstances of the case that it 
was open to the judgment-debtors to object 
to the jurisdiction of the Court because 
they bad not got aformal notice to do 
something, namely to dispute the execution 
of the decree, when in point of fact they 
were busy disputing about it in all the 
Courts for the best part of the last two 
years, Oases of this kind are distinguish 


able from Bimalanandhan Prasdd x. 


United Refineries (Burma), Ltd. (31), in 
which Page, O. J. said that though the 
notice under O. XXI, r. 22 goes to jurisdic- 
tion it would be mere pedantry to allow a 
party to dispute the validity of an execu- 
tion sale on the ground that the notice was 
nct served upon him if he was aware of 
the proceedings and -had let the decree- 


‘ holder obtain a consent order on an applica- 


(30) 35 O W N 9; 131 Ind. Oas. 702; AIR 1931 
Oal. 476; 53 OL J 329; Ind. Rul. (1931) Oal 494. 
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tion. to stay the sale. This was on the 
principle renunciavit juri pro se introducto; 
but it ig not easy to reconcile the former 
decision with the view that the notice under 
O. XXI, r. 22 goes to jurisdiction strictly so 
called. It is also not unimportant that since 
the decision of the Privy Council in 
Raghunath Das v. Sundar Das (24) s. 248, 
to which their Lordships referred, bas had 
an addition made which we find in sub- 
r. (2) of O. XXI,r.22, Under this sub- 
rule, nothing in sub-r. (1) is to preclude 
the Court from issuing any process in exe- 


cution of a decree without iesuing the notice 


thereby prescribed if, for reasons to be re- 
corded, it considers that the issue of such 
notice would cause unreasonable delay or 
would defeat the ends of justice. This sub- 
rule has sometimes been regarded in the 
light of a provision giving jurisdiction in 
certain cases in which without it the 
Court would have none (see, for instance, 
Schwabe, C, J.'s observations at p. 302* of 
the report in Rajagopala Ayyar V. Rama- 
nujachariar (28). But as Varadachariar, J., 
points out in Kanchamalat Pathar V. 
Shahji Rajah Sahib (23) it seems clear 
that if the Court had no jurisdiction aliunde, 
the new sub-rule will not operate to confer 
it on the Court. | 
In my opinion, the importance of this 
sub-rule in determining the real character 
of the notice arises from the consideration 
formulated by Mookerjee, J., in Levinia 
Ashtoy v. Madhabmoni Dasi (32), the langu- 
age of the provision for a notice may 
be mandatory, but this is by no means con- 
clusive, and one test of its real character is 
whether the notice can in any circume 
stances be dispense. with. This difficulty 
in regarding the notice as vital was pointed- 
ly referred to by Mukerjee, J., in Srischane 
dra Nandi v. Rahatannessa Bibi (33), 
where one of the judgment-debtors had 
applied to set aside a sale under O. XXI, 
r, 90 and s. 47, Civil P. C. So far as 
O. XXI, r. 90 was ccncerned, the application 
was found to have no substance. As re- 
gards s. 47, the application showed that no 
notice under O, XXI, r. 22 had been served 
on her. Mukerjee, J., with whom Mitter, J., 
agreed, referred to the approval by the 
Judicial Committee in Raghunath Das Ve 
Sundar Das (24), of the dictum in Gopal 


(32) 11 O L J -489; 5 Ind. Oes. 390; 14 OW N 
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chunder v. Gunamoni Dasi (27), regarding 
the notice under s. 248 of the old Civil 
P. O., and observed: 

“This interpretion of the law has been applied 
to O. XXI, r. 22, sub-r, (1), Civil P. O., since the 
Code of 1908, came into being, and it is perhaps 
too late to contend that in view of the insertion 
of sub-r. (2), nothing corresponding to which there 
was in s. 248 in the Code of 1882 what was under 
the Oode of 1882 regarded as want of jurisdiction 
should now only be regarded as an irregularity, the 
effect of which would depend upon the circumstances 
of each particular case. any event, no Court 
will perhaps have the courage to say until the 
Judicial Committee have another opportunity of 
considering the matter in the light of this sub-rule 
and of pronouncing an opinion in favour of the 
View...se....1 have ventured to refer to this view 
merely because I find it very difficult to reconcile 
the view as to absolute want of jurisdiction with 
what the sub-rule says...” 

I have already referred more than once 
to the Full Bench decision in Kanchae 
malai Pathar v. Shahaji Rajah Sahib (23). 
The judgment-debtor in that case died 
a week before the date fixed for the sale 
and after his property had been attached 
in execution, the sale proclamation settled, 
and the order for sale passed. The 
decreesholder and his Vakil were aware 
of the death, but no application was made 
under 8. 50, Civil P. O., for leave to 
execute the decree against the legal repre- 
sentatives, and no notice was served on 
them in accordance with O. XXI, r. 22, At 


the sale the property was purchased by a 


stranger. On an application by the legal 
representatives under s. 47 and O. XXI, 
r. 90 it was held that the sale was void, and 
not merely voidable, for want of the notice, 
The judgments of the learned Judges contain 
an excaustive discussion of the contrary view 
taken in Allahabad and Oalcutta ever since 
the decision of Edge, C. J., (in concurrence 
with the majority of his colleagues) in 
Sheo Prasad v., Hira Lai (20). The deci- 
sion was rested principally (1) on the 
authority in Raghunath Das v. Sundar 
Das (24), approving Gopalchunder v. 
Gunamoni Dasi (27), and (2) on general 
principles as to the effect ofthe death of 
a party or the jurisdiction of the Court, as 
there can be no execution against the mere 
“estate” of a deceased judgment-debtor, 
Cornish, J., pointed out (at p. 473* of the 
report; that Raghunath Das v. Sundar 
Das (24) ; 

~ “was nota case of execution of a decree against 
the legal representative of a deceased judgment- 
debtor, and at the time the definition of legal repre- 
sentative ‘asa person who in law represents the 


estate of & deceased person’ had been introduced into 
the Code.” ' i 
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The learned Judge however held that 
the matter was concluded by the approval 
“in Gopalchunder v. Gunamoni Dasi (27) 
a Case in which (it is to be observed) the 
‘decree itself had been found to be fraudulent, 
and thatthe new sub-section operates to 
give a special power of dispensation, a view 
which I have already shown to be open to 
doubt. Varadachariar, J. referred inter alia 
to the unsatisfactory way in which the 
Placing together of the two classes of cages 
Teferred to in suber. (1) “as if they stood 
on the same footing for all purposes” had 
been dealt with in several decisions. 
Speaking with the utmost respect, it does 
Dot seem to me that the decision makes 
sufficient allowance for the peculiarities in 
Raghunath Das v. Sundar Das (24), or for 
the effect of sub-s. (2) of O. XXI, r. 22, 
to say nothing to Lord Thankerton’s 
observations in Anantapadmanabhaswami 
V. Oficial Receiver, Secunderabad ( 25), while 
the circumstance that under O. XXI, r. $0 
{read strictly) an execution sale can only 

e set aside in certain conditions which 
did not obtain in the Full Bench case 
.Iay partly have led to the decision (see 
p. 489* of the report). 

I have ventured to refer to these con- 
siderations in particular, because they do 
not apply, as will be presently seen, to 
sales under our Public Demands Recovery 
Act. Even under the Civil P, O., the 
view taken in Sheo Prasad v. Hira Lal (20), 
has been consistently followed in Oalcutta 
and was followed in this Court in Barhamdeo 
Narayan Pande v. Saligram Sahay (18), 
which was doubtless not referred to in the 
later decision in Smith v. Kailash Chandra 
(19), because there was no question of any 
attachment pénding at the death of the judg- 
ment-debtor in it. In Sheo Prasad v. Hira 
Lal (20), Edge, O. J . was of opinion that 
property under attachment must be con- 
sidered as in the custody of the law. 
Section 234, Civil P. O., (corresponding to 
8. 00 of the Code now in force) was in 
‘his opinion, applicable only to cases in 
which, after the death of the judgment- 
debtor the decree-holder seeks to bring to 
sale property which was of the judgment- 
debtor in his lifetime, and which was not, at 
the time of his death, under attachment at 
the suit of the judgment-creditor. Having 
regard to the provisions of s. 276 (now our 
8. 64) the representative could not as against 
the judgment-debtor “duly” dispose of the 
property under attachment, and there was 


no reason to provide in s. 234 a means by 
eee Se OE a moans Dy 
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which to ascertain the liability of the repre- 
sentative in respect of property under attagh- 
ment at the suit of the judgment-creditor. 
The learned Chief Justice also referred 
to the absence of any section in the Code 
which provided that the legal represene 
tative, any more than a Stranger whose 
property is sold, was to get notice of 
the sale of property under attachment, 
except as one of the publie by the PTOe 
Clamation of the sale which is required 
under the Code, If this last consideration 
has lost some of its force since the Code 
of 1908, as pointed out in one of the recent 
Allahabad decisions, on account of the new 
provision for notice to be given tothe judg- 
ment-debtor before drawing up the sale proe 
clamation (see sub-r. 2 of O. XXI, r. 66), 


-it seems obvious that the omission of this ° 


notice, whether or not it may furnish A good 
ground for setting the sale aside under 
O. XXI, r. 90, does not go to jurisdiction 
s0as to render the sale a nullity. 

After the decision of this Gourt in 
Barhamdeo Narayan Pande vy. Saligram 
Sahay (18), Sheo Prasad v. Hira Lal (20), 
was followed in Terangini Debi v. Raj 
Krishna Mondal (34), which unlike Barham- 
deo -Narayan Pande v. Saligram Sahay (18), 
was governed by s, 50 of the present Oivil 
P.O, This was acase in which the judge 
ment-debtor had died after service of the 
sale proclamation and the notice of attach- 
ment. The sale was held without bringing 
the representatives of the judgment-debtor 
on the record. Rankin, O. J. considered the 
question whether the omission was more than 
an irregularity, and after referring to the 
decision of the Privy Oouncil in Khiaraj- 
mal v. Daim (35), followed the view taken 
in Calcutta decisions ending with Hara 
Prasad v. Gopal Chandra (36), and also in 
& Madras case which has been overruled 
by the Full Bench in Kanchamalai Pather 
v. Shahaji Rajah Sahib (23) and held that 
failure to bring the legal representatives 
on the record does not necessarily involve 
that the sale is not binding upon the 
heirs. The considerations set out by 
Edge, C. J., in tha case from Sheo Prasad 
v. Hira Lal (20), were referred to by Varade- 
chariar, J., in the Full Bench case from 
Kanchamalai Pather v. Sahaji Rajah 
Sahib (23), but taken to beinsufficient to 
support the view that in sucha case the 
) 32 O W N 418; 115 Ind. Oas. a20; Ind. Bul, 
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absence of a noticeto the legal representa- 
tive does notmake the execution sale null 
and void. We have however an unbroken 
course of decisions in these parts regarding 
cases where property under attachment is 
sold after the death of the judgment-debtor; 
in Gopalchander v. Gunamoni Dasi (27), 
there was not attachment before the 
judgment-debtor’s death. 

It seems to me, moreover, that we 
are not called upon in these appeals, 
coming as they dounder our present Public 


Demands Recovery Act, to decide whether. 


_the Madras view as regards O. XXI, r. 22 
should be adopted. For, in the first place, 
our Act, thcugh passed in 1914 contains no 
provision much like that Rule, Unlike 
the Bihar Ten, Act, which by s, 143 imports 
the Civil P. O., generally, it provides a 
complete procedure for the execution of cer- 
tificates mcdelled cn the Civil P. O , but not 
without several important departures frcm 
it. Under the former Public Demands 
Recovery Acts, a certificate duly filed had, in 
so far as regards the remedies for enforcing 
it, the force and effect of a decree of a Civil 
Court, but there is no such provision in the 
present Act. Section 46 of the Act gives 
exclusive jurisdiction for the purposes of 
execution of the certificate officer on much 
the same lines es s. 47, Civil P. O., but 
‘which the important difference that unlike 
sub-s. (3) of the later section there is no 
provision empowering the certificate officer 
to determine the question whether any per- 
scn is or isnct the representative of a party 
fcr tke purposes cf the execution. The 
certificate cfficer is plainly not intended to 
deal with questions of title, but is to 
' proceed (a8 a.rule) against the right, title 
and interest of tke certificate debtor: and 
geervice of tke notice prescribed by s. 7 
operates, under s. 8, atcnce, and without 
apy actual attachment, not only to render 
apy -private transfer of his interest in any 
immovable property void against any claim 
-enforceable in executicn of the certificate 
but aleo to charge upon it the amount 
recoverable under the certificate, and does 
all this even before ihe certificate debtor has 
bad any opporiunity of being heard—a gocd 
indicaticn of the summary character of the 
special prccedure prcvided by the Act. 
“The Act is confined to the recovery 
of public demands, as defined in s 3 
(b), and there are demands ofa character 
which cannot be resisted on such grounds, 
as for instance, tlat the certificate debtor 
‘was Dot justified by family necessity in 
gubjecting himeeli to them.. Part IV. of 
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the Act carefully shuts out the jurisdice 
tion of the Civil Courts to interfere except 
in certain specified contingencies. ` No 
‘certificate “duly filed” under the Act can 
be cancelled or modified by a Civil Oourt, 
even if the alleged debt was wholly or 
in part not due from the certificate debtor, 
unless (speaking generally) he, has first 
urged that ground before the. certificate 
officer, and in the case of the demands 
mentioned in the first two Articles. of 
Sch. I also paid those demands within a 
limited time if he should have been served 
with the notice under s, 7. Nor can the 
sale be set aside in such a suit without a 
direction for the refund of the purchase 
money to the certificate purchaser. me oe 

It is also to be observed that the charge: 
created by 8.8 (b), which goes much ‘fur- 
ther than, say, the chargé we find in s. 65, 
Bihar Ten, Act, can only be enforced in 
the certificate proceedings. The interest of 
the certificate-debtor is thus at the disposal 
of the certificate officer in a much higher 
sense than the interest of the judgment» 
debtors in Raghunath Das v. Sundar Das 
(24), could be said to have been at the dié- 
posal of the Executing Court. The powers 
of the certificate officer as regards the exes 
cution of certificates are also on a very 
different footing from those of an Executing 
Court. He can, in particular, set aside sales 
on grounds not to be found in O. XXI, r. 90, 
confined as the latter is to material irregu- 
larities in publishing or conducting sales. 
I am here leaving out fraud because our 
Act expressly saves this for the Civil Court.) 
Section 29 (1) authorizes the certificate 
officer to set aside a sale on the ground of a 
material irregularity in the certificate pro- 
ceedings as well, and also on the ground 
that notice was not served under s. 7. If 
any notice is to be regarded as Vital to the 
proceedings of the certificate officer, one 
would have thought that it is the notice 
under £. 7 to the certificatesdebtor, And yet 
ss, 28 and 45 make it quite clear that even 
this notice does not go to the jurisdiction ‘of 
the certificate officer to sell the property ‘of 
For, under s, 29. a 
certificate sale can be set aside on. the 
ground that the notice was not served only 
if the certificate-debtor pays the amount 


‘found due from him, while s. 45 expressly 


provides that no sale of immovable property 
in execution of a certificate shal] be held to 
be void on such a ground, but that a suit 
may be brought in a Civil Court to ‘recover 
possession of such property or to set aside 
such gale on that ground, subject, however, 
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to two provisos which bring into relief the 
point that I am now elaborating, In the first 
Place, the suit must be brought not more 
than one year after the. delivery of posses- 
sion to the purchaser—a condition that is not 
Satisfied in our Suit No. 66; and secondly,no 
such suit can be entertained if the certificate 
debtor has appeared in the certificate pro- 
ceedings or applied under s. 28. 

It seems to me from all this that the 
certificate officer’s jurisdiction to sell is 
founded in a “duly filed” certificate, and 
not on the actual existence of the certificate 
debt nor on the service of the notice under 
B. 7 on the certificate debtor himself, As to 
any notice to the legal representatives of a 
_ deceased certificate debtor, the omission of 
any provision like O. XXI, r. 22, recalls 
Edge, O. J.'s observations in Sheo Prasad 
v. Hira Lal (20), with additional force de- 
rived from the special scheme of our Act (as 
already pointed out); and it seems to me 
impossible, from any point of view, to place 
such a notice on a higher footing than the 
_Dotice to the certificatedebtor. Having re- 
gard to what may be called the irresistible 
character of the demands enforceable under 
the Act and to the fact that demands of 
revenue and rent are, even apart from the Act, 
charged upon the properties concerned, the 
Legislature appears to have provided by this 
Act a special procedure by way of execution 
‘against the properties themselves, taking 
care, as it bas done in s. 29 (2), to empower 
the certificate officer (subject to appeal to 
and revision by the higher revenue autho- 
rities) to entertain applications for setting 
sales aside (on payment of the amounts 
found due) without limit of time if there 
‘should be reasonable grounds for so doing. 
. It is no doubt true, in general, that it is 
against all principles to proceed against a 
party until he has been brought before the 
Oourt or all proper steps to bring him 
- before the Court have been taken ineffec- 
tually; but even under the Civil P. O., it 
is possible in extreme cases for a party to 
find himself found by orders passed behind 
his back In Malkarjun v, Narhari (22), 
the true heirs of the deceased judgment- 
debtor lost their right to redeem the morte 
gage by reason of an execution sale to which 
on account of an erroneous order of the exe- 


cuting Court, they were no parties. Hara 


Prasad v. Gopal Chandra (36), like some 
earlier rulings, was a case under the 
(Bengal) Public Demands Recovery Act. On 
“the whole, I can see noegood reason why we 
'ehould depart from our unbroken course 
of decisions, on the strength of which many 
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titles must have been acquired by bona fide 
purchasers under the summary procedure 
provided by the Public Demands Recovery 
Act, by allowing a challenge tothe jurise 
diction of the certificate officer on a ground 
which, assuming the Madras decisions to be 
right, will have to be imported into the 
Public Demands Recovery Act on general 
considerations. My conclusion on this part of 
the case therefore is that Smith v. Kailash 
Chandra (19), so far as it might seem to 
express a view different from that taken in 
Barhamdeo Narayan Pande v. Saligram 
Sahay (18),is inapplicable to the facts of 
the present cases and that it is sufficient to 
say that the trial Court was right in following 
the decisions in Barhamdeo Narayan Pande 
v. Saligram Sahay (18),and Hara Prasad 
v. Gopal Chandra (36), I would hold, dif- 
fering from the lower Appellate Court, that 
the sales were not void in respect of the 
share of Bibhuti. 


The last contention on behalf of the 
appellants is that if, as the lower Courts 
have held, all the eleven plaintiffs except 
three that we are now dealing with were 
estopped in two suits other than Title Suit 
No. 66, the declaration given by the Court 
should have been not that the certificate 
Sale affected only the shares of the certi- 
ficate debtors named in the certificate pro- 
ceedings, but that the right, title and 
interest of the three excepted plaintifis are 
not affected by the certificate sales in those 
two suits. This contention must plainly be 
accepted. Those three plaintiffs will also be 
entitled to a similar declaration in Title 
Suit No. 66. The result is that I would 
allow these appeals in part and modify 
the decrees of the lower Appellate Court 
as indicated. I would also give the 
appellants their costs of this appeal in 
proportion to their success. 


Manohar Lall, J—I have had the ad- 
vantage of seeing in advance the judgment 
prepared by my learned brother Dhavle, J. 
I agree to the terms of the orders which he 
proposes to make in these appeals; but I 
reserve tomyself the right to examine 
when &n appropriate occasion arises, the 
correctness of the proposition that a certie 
ficate officer while proceeding to enforce a 
certificate under the Bibar and Orissa Public 
Demands Recovery Act (IV of 1914) has 
jurisdiction to sell the estate of, or the 
right, title and interest of, a certificate 
debtor who has died between the date of 
the service of notice on him under s. 7 of 
the Act and the date of the,actual gale | 


ka 
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without the issue ofa notice to his legal 
representative, This question, as I shall 
show just now, does not properly arise for 
decision in these appeals. Two appeals 
arose out of Suits Nos. 65 and 67 in which 
the facts are similar and concern a certi- 
ficate which was issued for the realisation 
of rent for 1337 Fasli. Notices under s. 7 
were served on Ncvember 6, 1930, and the 
sales were actually held on March 23, 
1931. It has been found as a fact that one 
ofthe certificate-debtors, Bibhuti, had died 
on January 4, 1931, and therefore before the 
sale was actually held. On March 23, 1931 
objections to the sale were filed under s. 29 
of the Act by a number of certificate debtors 
or their representatives including the heirs 
of Bibbuti, On July 6, 1£31, the parties 
entered into a comprcmise with the auction- 
purchaser and promisedto pay the amount 
fixed by the compromise by December 22, 
1231, failing which they agreed that the 
sale should be confirmed, As no payment 
was made the sales were confirmed on 
December 22, 1931. These sales were set 
aside subsequently by the Oolllector, whose 
order was affirmed by the Commissioner, 
but the . Board of Revenue reversed the 
decisicn of the Collectcr and the Commis- 
sioner and confirmed the sales. It is clear 
frem this narrative of events that the sales 
cannct be set aside so long as the compro- 
mise entered into by the parties dated 
July 6, 1931 is not successfully impeached. 
Asno argument has been advanced that 
the compromise entered into was fraudulent, 
I am of opinion that the appellants cannot 
have the sales set aside. 1 therefore agree 
with the order which is proposed to be 
passed in the appeals arising out of these 
suits though on different grounds, 

Tre appeal which arises out of Suit No. 66 
ccncems the realization of arrears of rent 
for 1336 Fasli by means of a certificate 
which was filed on August 20, 1931. The 
notice under s. ? was served on September 
12, of the same year. The sale which 
was held on May 12, 1980 wasset aside and 
a new ‘sale was ordered which took Place 
on January 26, 193], after the death of 
Bibhuti on January 4, 1931. The deli- 
very of pcssession to the auction: purchaser 
was made on January 3, 1932, and the 
present suit was instituted on April 4, 
1934, for a declaration that the sale is void 
and did not affect the interest of the 
appellants including the heirs of Bibhuti, 
and in effect for recovery of possession of 
the properties sold, mainly on the ground 
that the sale was void because the notices 
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required by s. 7 had not been served. Sec- 
tion 52 ofthe Act provides the procedure that 
should be obeerved when a certificate-debtor 
has died before the certificate has been: 
fully satisied, as in this case, That 
procedure is that the certificate: officer 
after serving upon the legal representa- 
tive of the deceased a notice in the pres- 
cribed form can proceed to execute the- 
certificate against such legal representative; 
and the provisions of this Act shall apply 
as if such legal representative were the 
certificate-debtor and as if such notice were. 
a notice unders.7. In this case the praos” 
cedure prescribed by s,52 wes admittedly 
not followed. The legal representative of 
the deceased Bibhuti, therefore had a right. 
to institute a suit for recovery of posses-. 
sion or for a declaration that the sale should. 
be held to be void on the ground that. 
the notice provided by 5.52 had not been 
served upon him afier the death of Bibhuti. 
That notice is declared by the statute to be 
a notice under s. 7. It will be noticed from 
the dates which I have given above tbat 
the present suit has been instituted beyond . 
one year from the date on which the possess 
sion of the property was delivered to the 
auction-purchaser, That being so, the suit 
of the appellants as the legal representas 
tives of Bibhuti cannot be entertained by 
reason of the proviso to s, 45 which enacts 
that 

“no such suit shall be entertained if instituted more 


than one year from the date on which possession of the 
property was delivered to the purchaser.” 


For these reasons I agree with the order 
that is propcsed to be passed in this appeal 
although I have arrived at the same conclu- 
sion on a different ground. 


r 


Harrles, C. J.—I have had the advantage 
of seeing the judgment to be delivered by 
Dhavle, J. and agree to the order which he 
proposes to make. I however agree with 
Manohar Lall, J. that the question whether 
a certificate officer has jurisdiction to sell 
the estate of, or the right, title and interest 
of, a certificate-debtor who has died between 
the date of the service of notice on him 
under s, 7, Bihar and Orisse Public Demands 
Recovery Act, and the date of the sale does 
not arise in this case. As at present 
advised, I am notsatisfied that a certificate | 
officer has such jurisdiction and I prefer to 
refrain from expressing a definite opinion 
until the facts of the case make it necessary 
for me to do so, 

D. . Decrees modified, 
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NAGPUR HIGH COURT 
First Appeal No. 68 of 1936 

August 14, 1939 
Stonz, O., J, AND Bose, J. 

ABDUL RASHID KHAN—Devenpanr 
— APPELLANT 
Versus 
SINGHAI BANSILAL AND OTABRRS 
— RESPONDENTS 

C. P. Debt Conciliation Act (II of 1933), s. 12— 
Agreement registered under s. 12 can be treated as 
decree—Sutt for specific performance of such agree- 
ment is not necessary—Such suit brought—Power of 
Court to convert it into execution proceedings under 


8. 42 (2), Civil Procedure Code (Act V of 1908), 
even after expiry of limitation. 
Where a settlement effected by an agreement 


duly registered in accordance with the provisions 
of the Debt Conciliation Act, involves the promise 
to transfer property in settlement of debtand the 
debtor avoids the execution of a sale-deed, the pri- 
mary remedy opento thecreditor is to treat the 
agreement as a decree of a Oivil Court. A suit, 
however, brought for specific performance of the 
agreement falls directly within s, 47 (2) of the Civil 
P. O. Even if it did not, owing to the extremely 
difficult construction of the Debt Conciliation Act 
and the doubt which could be left in any reason- 
able mind as to what to do where such an 
agreement was not carried out, the Court should, 
if- it were impossible to convert the proceedings 
Into a proceeding in execution of that statu- 
tory decree, then have to exercise its inherent 
powers and convert the mistaken suit into the 
ree A proceeding to effect to the statutory decree 
created by the provisions of the Debt Conciliation 
Act. The Court must do this irrespective of the 
period of limitation. 184 Ind. Oss. 864 (1), Seth 
Shankar Das v. Seth Nand Lal (2) and 57 Ind. Cas, 
606 (3), relied on. 


F..A. from the decree of the Court of 
the Subordinate Judge, First Olass, Seoni, 
dated May 1, 1936.. l 


Mr. Fida Hussain, for the Appellant. 
5 Mr. T. B. Pendharkar, for the Respon- 
ents, 


Judgment.—This appeal raises a curious 
point which is the obverse to what raised 
in Shridhar Krishnarao v. Narayan Namaji 
(1). In both the cases there was a debtor 
who applied to a Debt Conciliation Board 
for the settlement of his debts. In both 
cases a settlement was effected by an 
agreement duly registered in accordance 
with the provisions of the Act.: In both 
cases. the settlement involved the promise 
to transfer property in settlement of debt. 
In both cases the debtor avoided the 
execution of a sale deed. In the case ree 
ported in Shridhar Krishnaraov. Narayan 
Namaji (1) the creditor treated the registered 


1) (1939) N LJ 218 134%ind. Oas. 864; A I R 
1949 Nag. 237; I L R (1939) Nag. 503; 12 R N 


ABDUL RASHID KHAN v, SINGHAI BANSILAL (NAG.) 


743 


agreement as a decree and proceeded to 
execute it. The point was taken by the 
debtor that it. was not a decree and could 
not be executed. In the present case the 
creditor seeks specific performance of the 
agreement, The debtor urges that specific 
performance is not the correct relief but 
that the creditor should have proceeded 
to execute the fictional decree. In the case 
reported in Shridhar Krishnarao v. Narayan 
Namaji (1) this Bench came to the con- 
clusion that under the provisions of the 
Central Provinces Debt Conciliation Act such 
an agreement asthe one in question when 
registered must be deemed to be a decree 
and should be executed as such and an 
action for specific performance is not 
necessary; and in that we concurred in 
the view expressed by another Judge of 
this High Court in Seth Shankardas v. 
Seth Nandlal (2). We arrived at that 
conclusion with considerable hesitancy 
owing to the very confused and cone 
ee provisions of the Debt Conciliation 
ct, 

Where the agreement arrived at before 
a Debt Conciliation Board in settlement of 
a debt provides for the payment of a sum 
of money in settement there is no doubt 
but that the agreement when” registered 
can -be executed as if it were a decree. 
The great doubt arises, owing to the 
wording of the Act, where the settlement 
provides for land in lieu of the debt. 
It might well have been thought that such 
an agreement is not one contemplated 
by the Act, or if so contemplated, 
does not amount to a decree but is an 
ordinary agreemeut to transfer to enforce 
which a suit for specific performance is 
necessary. It would be nothing less than 
a scandal if the plaintiff who launches 
such a suit could be defeated by the 
technical defence that although there is an 
agreement registered, although it should 
be specifically enforced, yet no suit lies 
because there is an easier way and that 
easier way is not only available to him 
but must be taken by him, the easier 
way being the execution of the registered 
agreement, as if it were a decree for 
specific performance. 

In our opinion the primary remedy open 
to the present respondents was to treat 
the agreement as a decree of a Civil Court. 
They had reason, however, to think that 
it was-an agreement like any other agreee _ 
ment, which if not carried out had to be 
specifically enforced, This is the sort of 

(2) 1939 N L J 85. n 
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case which, in our opinion, falls directly 
within s. 47 (2) of the Civil P.O.” Even 
if it. did not, owing to the ‘extremely 
difficult construction of the Debt Concilia- 
tion .Actand the doubt which could be 
left in any reasonable mind as to what 
to do where an agreement such as the 
present was not carried out, we should, if 
it were impossible to convert the present 
proceedings into a proceeding in execution 
of that statutory decree, then have to 
exercise our inherent powers and convert 
this mistaken suit into the necessary pro- 
ceeding to give effect to the statutory 
decree created bythe provisions of the Debt 
Conciliation Act. 

It is said that s. 47 (2) is not available 
in this case for a variety of reason in- 
cluding limitation. 

As to the question of limitation we draw 
attention to Charan Das v, Amir Khan (3) 
and the observations of the Judicial Oom- 
mittee in that place. There -their Lord- 
ships permitted an amendment after time. 
It is one of the best established rules that 


one should not permit an amendment which ` 


will let in a cause of action after the 
period of limitation for bringing a suit, 
based on that cause of action, has expired. 
Their Lordships, however, pointed out that 
even that must be done in some circum- 
stances or one is simply to deny a litigant 
justice. There their Lordships did it bee 
cause the defect ir the pleadings was due 
to what their Lordships described as clumsy 
blundering. The plaintiffs were really 
seeking the relief which the amendment 
enabled them properly to ask for. Here 
we do not stigmatize the advice given to 
the plaintiffs as clumsy blundering because 
we think it was quite impossible for 
anybody to be quite certain what the 
provisions of some sections of the Debt 
Conciliation Act mean. It was amatter of 
doubt what the position ia where a settle- 
ment such as.the present is arrived at. The 
difference of opinion has been acute as to 
whether the Debt Conciliation Board could 
bring about any such settlement or, if it 
did, whether the agreement was a decree 
and, if it was, whether it was such a 
decree of Court as could be enforced by 
execution or whether the settlement should 
be treated as a binding agreement between 
A and B to enforce which a suit for 
Specific performance is necessary. It is 

(3) 48 O 110, (116); 57 Ind. Oas. 606; a 


PO 50; 47 I A: 255; 39M L J 195; 98 
149;: 2 U PL R (P O) 124; 18'A L J 1095: 22 Bom, 


L. R 1370; 13L W 49; 25 O W N 289; 3 P W R 1921. 
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abundantly plain that what the plaintiffs. 
want, and what justice says they should 
have, is the performance of the agreement 
entered into. It is quite clear that the 
remedy for such a litigant under the 
ordinary Jaw would be to proceed by a 
suit for specific performance. A special 
law has been passed which, as we have 
held in the above cited case, makes it 
possible for the litigant to pursue a shorter 
remedy. .This special legislation. enables: 
him to treat that registered agreement as 
a decree and to proceed in execution of that. 
fictional decree. — ; 

In all the circumstances and bearing in 
mind the special facts of this case- and. 
the confused ‘provisions on this point of 
the Debt Conciliation Act we consider: that - 
we are justiied. in operating under. the. 
powers conferred upon us by s. 47. (2) 
alternatively under our inherent powers . 
and treating this suit as a proceeding, 
That, being so the -position is this: We 
treat the -agreement asa decree, We treat- 
the -suit - for specific performance of that 
decree as a proceeding in execution of that 
decree, The defendant-appellant will ac- 
cordingly be given one month's -time to 
execute the- sale deed contemplated by the 
agreement failing which the Oourt, will 
execute it for -him under the -powers 
conferred by O, KAI, r.34. This can be’ 
done in the lower Court which will be 
operating as an executing Court. ; 

The appeal is dismissed. No order as 
to costs of the appeal.. The respondents. 
will be entitled to such costs in the lower 
Court as they would have had had they: 
proceeded in execution. 


5. Appeal dismissed. - ` 
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BOMBAY HIGH COURT 
Oriminal Appeal No. 405 of 1939 
December 20, 1939 
BEAUMONT, O. J. AND Sen, J. 
EK MPEROR—Proszcvuror 


versus 

RAJENDRASING RAMSING—Acouszp 

Criminal Procedure Code (Act V of 1898), s. 144 
—Order under—Breach of —Order withdrawn—Per- 
son, tf can be charged and tried for breach, sub-, 
sequently. 

An order, made under s. 144, Criminal P. O., can- 
not operate for more than two months unless Govt,’ 
otherwise directs. When such an-order is with-' 
drawn on a particular date, the position. is exactly 
the same as if the original order had been restrict-. 
ed to that date, and, a person can, therefore, be. 
charged with committing: an ‘offence against the 
order at thetime when it was in operation, The- 
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fact that he was tried after the order had ceased 
to be in operation is entirely irrelevant, _ 


Or. A. against. the order of the acquittal 
passed by the Presidency Magistrate, Third 
‘Court, Bombay. 


“Mr. R.A, Jahagirdar, Govt. Pleader, for 
the Crown. < 
“Mr. S. B. Jathar, for the Accused. 


- Beaumont, C. J.—This isan appeal by 
Govt. against- the acquittal of the accused 
by ‘the .Presidency Magistrate, Third 
Oourt, Bombay, on a preliminary point. 
On August 1, 1939 the Ohief -Presidency 
Magistrate made an order under s. 144, 
Criminal P. O., forbidding people from mov- 
ing about in the streets after 10 P, m, and on 
August 2, the accused was found in a street 
at 10-45 r. m., and was arrested. On August 
7, the learned Ohief Presidency Magistrate 
withdrew ‘his order 
and the accused was tried on August 11. 
1939. The learned Magistrate was of opinion 
that as the order for breach of which the 
accused was prosecuted had ceased to be 
jn operation at the time of the trial, the 
accused must be acquitted, The learned 
Magistrate relied ona passage in Maxwell’s 
Interpretation of Statutes which, in Edn. 8 
is at p. 347. That passage, and the cases 
cited, show that formerly it was considered 
in England that where an Act expired or 
was repealed, it must be regarded as having 
never existed, except as to matters and 
transactions past and closed. So wherea 
penal law was broken, the offender could 
not be punished under it if had expired 
before he was convicted, although the pro» 
secution had been begun while the Act was 
stillin force. Butas appears from a later 
passage at p. 349, that rule is no longer 
in operation in England, having been 
altered by the provisions of s. 38 (2), Interpre- 
tation Act, 1889. The rulein any case dces 
not technically apply to an order made by 
the Chief Presidency Magistrate ; it only 
applies to statuets, An order, made by the 
Ohief Presidency Magistrate, under s. 144, 
Criminal P. O., cannot operate for more 
than two months unless - Govt. otherwise 
directs. When such an order is withdrawn 
on a Particular date, the position is exactly 
the: sameasif the original order had been 
restricted to that date, and, in my opinion, 
it is clear that a person can be charged 
with committing an offence’ against the 
order at the time whenit was in operation. 
The fact that he was „tried after the order 
had ceased to be in operation seems to me 
to be entirely irrelevant. =~ 
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The learned Govt. Pleader has referred 
us to's. 7, Bom. General Olauses Act, 1904, 
which embodies the principle that a ree 
pealed Bom, Act is not to affect any obli- 
gation incurred thereunder before the date 
of the repeal. The Act has no direct ape 
plication here for that which was repealed 
was not 2 Bom. Act but was an order of 
the Chief Fresidency Magistrate. In my 
opinion the learned Magistrate was clearly 
wrong in acquitting the accused and we 
must remit the case to be tried on merits. 
We set aside the order of acyuittal of the 
Presidency Magistrate, Third Court, and 
remit the case to be tried on merits. 

_ Sen, J.—I agree. 
B. Order set aside. 


PATNA HIGH COURT 
Full Bench 
Appeal No, 232 of 1936 
April 15, 1940 
HARRIES C. J., WORT AND 
MANOHAR LALL, JJ. 
RAMPHAL SAHU AND ofuges — DEFENDANTS 
—APPBLLANTS 
versus 
Babu SATDEO JHA AND ANOTARR 
—PLAINTIFFS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXTIY, 
r. 3, O. XLI, r. 4—Appeal by all plaintiffe or 
defendants from decree proceeding on ground com- 
mon to all—One of them dying—No substitution 
within time—Power of Appellate Court te reverse 
or vary decree in favour of all appellants, 

The Appellate Court has no power to proceed with 
the hearing of an appeal and to reverse or vary the 
decree in favour ofall the plaintiffs or defendants 
under O. XLI,r.4, Civil P. O., ifall the plaintiffs 
or defendants appeal from the decree and one of 
them dies and no substitution is effected within time 
and an application for setting aside the abatement, 
so far as the deceased appellant is concerned, has 
been refused, assuming thatthe decree appealed from 
proceeded on a ground common to all the plaintiffs or 
defendants. By reason of the provisions of rr, 3 and 
4 of O. XXII, Oivil P. O., the appeal in so faras it 
concerns the deceased : appellant abates and as the 
abatement, if not set aside, has the force of a decree, 
the matter becomes final as against the deceased ap- 
pellant. There is nothing in O. XLI, r. 4, which 
permits the Court to disturb that finality of the decree 
as ageinst the deceased appellant. The words “and 
thereupon the Appellate Court may reverse or vary 
the decree in favour of all the plaintiffs or defen- 
dants, as the case maybe,” in O. XLI,r.4, Civil 
P. 0., suggest that all the plaintiffs or defendants are 
alive at the time when the decree of the Appellate 
Court is passed. The wording of the rule is not 
appropriate to a case where one of the plaintiffs or 
defendants-appellants has died during the pendency of 
the appeal. 185 Ind. Oas. 685 (13), Overruled. {p. 
746, col. 1; p. 750, col. 2; p. 747, col. 1.) 

A. ftom an original decree of the Sube 
Judge, Muzaffarpur, dated September 30, 


. 1936, i 
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Messrs. P. R. Das, Balaram Kumar 
Sinha and Prem Lal, forthe Appellants. 

Messrs. P. C. Manuk, Ratt Kant Chaudhe 
uri, Ramanugrah Narayan Sinha, Haresh» 
war Prasad Sinha and P. Jha, for the Res- 
pondents. . 

OPINION 

Harries, C. J—This is a reference to a 

Full Bench in which the following question 


has been submitted : 
“Has the Appellate Court power to proceed with 


the hearing of an appeal and to reverse or vary the 


decree in favour of all the plaintifis or defendants 
under O. XLI, r. 4, Oivil P. O., if all the plaintiffs 
or defendants appeal from the decree and one of 
them dies and no substitution is effected within 
time and an application for setting aside the abate- 
ment, so far as the deceased appellant is concerned, 
has been refused, always assuming that the decree 
appealed from proceeded on aground common to all 
the plaintiffs or defendants.” 

On July 7, 1924, plaintiff No. 1 executed 
a mortgage bond for Rs. 1,500 carrying ine 
rest at the rate cf iwo percent. per mene 
sem with six monthly rests in favour of one 
Pandit Kapileshwar Missir, a Pleader prac- 
tising in the Oourts at Laheria Sarai. On 
October 16, 1924, he executed another mort- 
gage for Rs. 2,000 with interest at two per 
cent. per mensem with quarterly rests in 
favour of the same mortgage. On May 14, 
1925, he executed. a third mortgage for 
s. 2,500, with interest at Re. 1:8-0 per cent. 
with annual rests in favour of the same 
mortgagee, and on May 26, 1926, he exa- 
cuted a fourth mortgage in favour of the 
same person for Rs. 7,000 with interest at 
one per cent, per mensem with six monthly 
rests. In all these four mortgages, the pro 


perty mortgaged was an eight annas share. 
In order to redeem these. 


in mouza Nebahi. 
bonds, plaintiff No. 1 sold five annas out of 
the eight annas share in village Nebahi 
already mortgaged to the four defendants 
on June 30, 1929, fora sum of Rs. 27,737. 


He left with the purchaser a sum of 


Rs, 4,558-12-6 to redeem the first bond, 
Rs. 3,695 for the second bond, Rs. 3,033-10-0 
for the third -and Rs 12,592-2-0 for the 
fourth bond. The four defendants redeem- 
ed the firsttwo bonds and not the -third 
and: fourth. It transpired that plaintiff 
No. 1 had not left sufficient monsy to re» 
deem the third bond, as the parties were 
apparently under.a mistaken belief that this 


bond was for Rs. 1,500, whereas in fact it 


was for Rs. 2,500. On November 20, 1933, 
plaintiff No, 1 sold a further one anna share 


of his eight-anna interest in -mauza Nebahi . 


to the four defendants for Rs. 2,500, and 
it, is conceded that the four defendants had 
_ after this sale sufficient funds to discharge 
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the third and fourth mortgages.. They howe: 
ever failed to doso, and eventually this” 
suit was instituted praying that the liabi- . 
lity of the four defendants -be assessed ‘at 
Rs, 33 070-4-23 and further that it might be’ 
ordered by the Court that within a period 
to be fixed the defendants should pay to 
Pandit Kapileshwar Missir or should depoe 
sit in his name in Oourt the said sum of 
Rs. 33,070-4-24 and canse the mortgage 
bonds to be filed in Court. In case of failure: 
to pay the said debt in the manner indi» 
cated above, a money decree was prayed’ 
for the said sum, i 
Tte learned Subordinate Judge passed a 
decree in favour of the plaintiffs against all’ 
four defendants Ramphal Sahu, Ramkhela- 
wan Sahu, Ramnarain Sahu and Bhola- 
Sahu. Against this decree the four defend-: 
ants appealed to this Gourt. During the 
Pendeucy of the appeal, Ramna@rain Sahu 
died, and no steps were taken within the 
prescribed period to bring the names of his: 
hairs or personal representatives on to the- 
record. Later an application was made to- 
set aside the abatement; but this applicas. 
tion was rejected by a Bench of this Oourt,- 
The remaining three defendants thereupon | 
prosecuted the appeal. On the appeal com-. 
ing on for hearing before a Bench of this. 
Oourt, Counsel for the respondents took a 
preliminary objection that the appeal was. 
incompetent and that by reason of the 
failure to bring on to the record the names < 
of the personal representatives of Rams 
narain Sahu the whole appeal had abated.’ 
On behalf of the appellants, it was con- 
tended inter alia thatthe three appellants 
could continue the proceedings by reason of.. 
the provisions of O. XLI, r. 4, Civil P, Ov 
The Bench which heard the case was of 
Opinion that the point involved was one of 
difficulty and importance and referred the 
matter tothe Ohisf Justice for the consti- 
tution of a Full Bench, The question has 
therefore been heard by the present Bench, 
Order XLI, r. 4, Oivil P. C., is in these 
terms: 
“Where there are more plaintiffs or more defend- - 
ants than one in a suit, and the decree appealed 
from proceeds on any ground common to all the 
plaintifis or to all the defendants, any one of the 
plaintifis or of the defendants may appeal from the 
whole decree, and thereupon the Appellate Court 


may reverse or vary the decree in favour of all the 
plaintifis or defendants, as the case may be.” 


It is conceded by both parties that the 
decree in this case against the four defend- 
ants proceeded on the ground common to. . 
all. It was contended on behalf of the 
appellants that this -rule applied noti only 
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to a case where one or more of a number 
of defendants had appealed but also toa 
Case where all the defendants had appealed 
and one of them had died during the pen- 
dency of the appeal. It was argued that 
there was no difference whatsoever in prin- 
ciple between the case of some only of the 
defendants appealing and the case where 
all had originally appealed and one had 
died during the pendency of the appeal and 
no steps had been taken to bring the names 
of the heirs or personal representatives of 
the deceased appellant on to the record. 

Tke wording of O. XLI, r. 4, Civil P.O., 
suggest that the rule was intended to apply 
to cases where all the plaintiffs or defend- 
ants were alive and that only one or more 
of such plaintiffs or defendants had appealed 
from the decree. The rule lays down that 
in sucha case the Court may reverse or 
vary the decree in favour of all the plaintiffs 
or defendantsin the suit as the case may 
be, provided that ihe decree appealed from 
proceeded on any ground common to all the 
plaintifs or defendants. The words “and 
thereupon the Appellate Court may reverse 
or vary the decree in favour of all the 
plaintifs or defendants, as the case may 
be,” suggest that all the plaintiffs or defend- 
ants are alive at the time when the decree 
of tte Appellate Court is passed. The word- 
ing of the rule does not appear ta me to 
be appropriate to a case where one of the 
plaintiffs or defendant-appellants has died 
during the pendency of the appeal. A plainte 
iff or defendant-appellant who has died dure 
ing the pendency of the appeal can no 
longer be regarded as a plaintiff or defend- 
ant in the suit, and the rule does not state 
in terms thatthe decree may be reversed 
or varied in favour of all the plaintiffs or 
defendants or their personal representatives 
or representativerin-interest. The reversal 
or Variation ean only be made in favour of 
the plaintiffs or defendants and that sug- 
gests that it cannot be made in favour of 
the personal representatives of a deceased 
Plaintiff or defendant. Order XXII, rr. 3 
and 4, Civil P. O., deal with cases of plainte 
iffs and defendants dying during the pen- 
dency ofa suit, and O. XXII, r. 11,makes 
the provisions of O. XXII, r. 3, applicable 
to cases of appellants dying during the pen- 
dency ofan appeal. Order XXII, r. 3, reads 
as follows : 

“(1) Where one of two or more plaintiffs dies and 
the rightto sue does not survive to the surviving 
plaintiff or plaintiffs alone, or a sole plaintifi or 
sole surviving plalntiff dies*and the right to sue 


survives, the Court, on an application made in 
that behalf, shall cause the legal representatives of 
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the deceased plaintiff to be made a party and shall 
proceed with the suit, 

(2) Where within the time limited by law no 
application is made under suber. (1), the suit shall! 
abate so far as the deceased plaintiff is concerned, 
and on the application of the defendant, the Court 
may award to him the costs which he may have 
incurred in defending the suit, to be recovered from 
the estate of the deceased plaintiff,’ 


As I have stated, this rule has been made 


‘applicable to appeals and therefore where 


one of the appellants dies and the right to 
prosecute the appeal does not survive to 
the surviving appellant or appellants alone, 
the Court on an application made in that 
behalf shall cause the legal representatives 
of the deceased appellant to be made a 
party and shall proceed with the appeal. 
But where within thetime limited by law 
no application is made to bring the names 
of the representatives of the deceased appel- 
Jant on to the record the appeal shall abate 
so far as the deceased appellant is con- 
cerned, In the present case, the right to 
appeal did not survive to the surviving 
appellants alone. The representatives of 
the deceased appellant could undoubtedly 
ay joined in the prosecution of the ap- 
peal, 

This rule is therefore applicable to the 
present case and the appeal abated in go far 
as the deceased appellant was concerned. 
The decree which had been passed against 
bim became final as the Court on applica: 
tion made to it refused to set aside the 
abatement, It isto be observed that O. XXII, 
r. 3, is Silent as tothe ultimate fate of the 
appeal, All it states is that the appeal 
abates in so far as the deceased appellant is 
concerned. It has however been laid down 
by all the Courts in India that the appeal 
will in these circumstances abate as a whole 


if the case is of such a nature that the 


appeal cannot proceed in the absence of the 
legal representatives of the deceased appel- 
lant. This Bench however is only concerned 
with the question whether the remaining 
appellents can successfully prosecute this 
appeal by reason of O, XLI, r. 4, Civil 
P.C. If that rule applies, it seems clear 
that the appeal will not abate as a whole, 
However, even if O. XLI, r. 4, Civil P. C., 
does not permit the appellants to continue. 
to prosecute the appeal it does not follow 
that the appeal abates as a whole, The 
present reference is only concerned with the 
question whether O. XLI, r. 4, Civil P. O., 
allows the remajning appellants to prose- 
cute the appeal and not with the question 
whether on other grounds the appeal can 
or cannot proceed. Order XXII, Civil P. O., 
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provides a. complete code to deal with the 
questions which arise by reason of the 
death of one of the parties to’ an appeal. 
That being so,it has been contended on 
behalf of the respondents that the ‘rights 
of the parties in the ‘present case must be 
governed solely by O. XXII, r. 3, Civil P, O. 
That rule makes it clear that the appeal 
in so far as the deceased appellant is con- 
‘cerned has abated. According to the rese 
pondents, if the remaining appellants are 
allowed to prosecute the appeal conflicting 
‘or contradictory decrees may result and 
therefore the whole appeal must be regard- 
ed as having abated, As I have stated, whe- 
ther the whole appeal has or has not abat- 
ed in such circumstances is not a matter for 
this Bench. E 

On behalf of the appellants, it is urged 
that even if the appeal in so far ag it cone 
cerns the deceased appellant has abated, 
the surviving appellants can prosecute the 
appeal and the Court may, under O. XLI, 
r. 4, Civil P. O., reverse or vary the whole 
decree, that is reverse or vary it in favour 
not only of the surviving appellants but 
aleo in favour of the legal representatives 
of the deceased appellant, In short, it is 
contended that in this case the Court has 
power toreverse the decree of the Court 
below and dismiss the whole suit not only 
against the surviving defendant-appellants 
but also against the legal representatives of 
the deceased defendant-appellant against 
whom the decree has already become final 
by reason of the refusal of the Bench to set 
asidethe abatement. 

The appellants’ contention is supported 
by considerable authority, The earliest case 


is Chandarsangv. Khimabhai (1). In 
that case one of several defendant- 
appellants died after appeal filed but 


before the hearing. An application to have 
the name of his heir entered on the 
record a8 an appellant was rejected as too 
late. The decree proceeded on a ground 
common to all the defendant-appellants. 
‘When the appeal came on for hearing, it 
was dismissed by the lower Appellate Court 
for want of parties. It was held in second 
appeal that any plaintiff or defendant has 
a right to appeal without the concurrence 
of any of the parties to the suit and the 
mere fact of the death of one of several 
appellants could’ not affect the right of the 
other appellants to proceed with the appeal 
if they chose todo so. The proper course 


for the Appellate Ocurt to adopt was to order . 


that the appeal had abated so far as the 
, > (1) 22°B 718., 
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deceased defendanteappellant was” cone 
cerned, and to proceed with the hearing so - 
far as the remaining appellants weré con- 
cerned. The Court expressly held that 
s. 544, (corrosponding to present O. XLI, 
r.4) permitted the surviving appellants to 
prosecute the appeal against the whole 
decree in the absence of the personal repre- 
sentatives of the deceased appellant. The 
Court however did not expressly hold that 
the lower Appellate Oourt could reverse 
or vary the decree not only in favour ot the 
surviving appellants but also in favour of 
the personal representatives of the deceased 
appellant who were not on the record. 

This case was followed by another Bench 
of the Bombay High Court in Chintaman 
Nilkant v. Gangabaé (2). That suit was for 
partition and the lower Court passed a 
decree in favour of the plaintiffe, [wo of 
the defendants who denied the plaintiffs’ 
right and claimed the property as their own, 
filed a joint appeal. Pending the appeal 
one of them died, and her representatives 
were not brought on the record, The 
surviving appellant however proceeded with 
the appeal and, at the hearing, the decree 
of the lower Court was reversed and the 
plaintiffs’ suit was dismissed, The plaintiffs 
filed a second appeal to the High Court and 
contended that the lower Appellate Court 
ought not to have heard the appeal inas- 
much as it had abated, or at all events that 
that Court had no power to reverse the lower 
Court’s decree so far as it related to the 
decased appellant. It was held that as the 
two defendants had appealed on grounds 
common to them both, the lower Appellate 
Oourt had power to hear the appeal and 
to deal with the whole suit under the pro- 
visions of s. 544, (corresponding to the 
present O. XLI, r. 4, Civil P. O.) This case 
expressly lays down that in such a case the 
Court may not only reverse or vary the 
decree in favour of the surviving appellant, 
but also may do so in favour of the legal 
representatives of the deceased appellant. 
A similar view was taken by a Bench of the 
Allahabad High Court in Ram Sewak v. 
Lambar Pande (3), in which it was expressly 
held that where several plaintiffs or defen- 
dants jointly appeal against a decree to 
which s. 544 (corresponding to present 
O. XLI, r. 4), Civil P. O., applies the death 
of one of such appellants, if no legal repre- 
sentative of the déceased appellant is.. 
brought upon the record within limitation, 
can only have the effect. of causing the 


(2) 27 B 284; 5 Bom. L R 90. 
(3) 25 A 27; A W N 1909, 171. 
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appeal to abate so far as the deceased 
appellant was concerned ; it cannot have 
the effect of causing the appeal as a whole 
to abate. The Madras High Court took a 
similar. view in Arthorama Pahù v. Artha- 
padhi (4) and in Somasundaram Chettier v. 
Valihilinga Mudaliar (5) and again in 
Chenchurammayya v. Venkatasubbayya 
Chetty, 146 Ind. Oas. 26 (6). The Rangoon 
High Oourt has also adopted this view in 
Maung Byaung v. Maung Shwe Baw (7). 
The view is supported by two early cases 
of the Punjab Chief Court, Med Singh v. 
Kabir-un-Nissa, 26 Ind. Cas. 486 (8) and 
Piyare Lai v. Chura Mani, 46 Ind. Cas, 50 
(9). In Upendra Nath v. Bishun Sahana 
(10). Walmsley, J. adopted the same view 
and in the recent case in Satulal Bhatta- 
charjya v. Asirudain Shaikh (11) a Bench 
of the Calcutta High Court took the same 
view and disapproved of an earlier case of 
that Court, Naimuddin Biswas v. Manirud- 
din Lashkar (12). There is also a very 
recent decisicn of this Court to the same 
effect, Prahlad Chandra Singh v. Phim 
Mahto (18), 

On the other hand, there is considerable 
authority for the view that O. XLI, r. 4, 
Civil P. 0., does not apply to a case where 
_one appellant has died. In Protap Chandra 
v. Durga Charan (14), it was held that when 
one of the several plaintiffs who had 
appealed against a decree which proceeded 
on grounds common to them all, died during 
the pendency of the appeal and substitution 
was not made within time, the surviving 
appellants were not entitled to the benefit 
of s. 544 (now O. XLI, r. 4), Oivi P.O. In 
this case the point, however, is not discussed 
in any detail in the judgment. The point was 
however, considered at length in Naimud- 
din Biswasv. Mantruddin Lashkar (12), in 
which it was held that O. XLI, r. 4 gave 
no power to the Court to Vary or reverse a 

(4) 25M LJ 248; 20 Ind. Cas, 952; (1913) M WN 
687; 14 ML T 177. 

(5) 40 M 846;41 Ind. Oas. 546; A I R 1918 Mad. 
724; 6L W 253, 

(6) 146 Ind, Cas. 26; A I R 1983 Mad. 655; 38 L.W 


278; 6 R M 203. 
(7) 2 R 486; 84 Ind. Oas. 170; A I R1924 Rang 


(8) 26 Ind, Oas. 486; A IR 1914 Lah. 382; 88 P R 
1914; 235P L R 1915. 
(9) 46 Ind. Oas. 50; A I R 1918 Lah. 227; 84 P R 
g 


1918. 

(10) A I R 1926 Oal, 462; £8 Ind. Cas. 970. 

(11) 61 O 879; 154 Ind, Cas, 147; A I R 1934 Cal. 703; 
59 O LJ 362;380 WN 743; 7 R O 438, 

(12)32 O W N 299: 107 Ind. Cas. 726; A IR 1928 
Cal. 184; 470 L J 82. i 
- (18).19 Pat. 172; 185 IndeCas..685; A IR 1940 Pat, 
341; 6 B R 236; 12 RP 411, | E 

(14) 9 O W N 1061. =a es Ta 
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decree in favour of a person who is dead 
but whose legal representatives have not 
been brought on the record and in respect 
of whom the appeal has abated. The order 
of abatement is virtually a decree and, so 
long as it stands, must be considered to 
have determined the rights between the 
parties. Consequently, when an appeal has 
abated in respect of one of several appel- 
lants and the right to appeal does not sur- 
vive tothe remaining appellants alone, the 
whole appeal becomes incompetent. At. 
p, 302“ Ouming, J., observed as follows : 

“His Counsel contends that the three appellants on 
the record have appealed from the whole decree on 
grounds which are common also to appellant No. 4 
and that therefore the Oourt can reverse or vary the 
decree in his favour also, 

The first difficulty I have in accepting this con- 
tention is that I cannot imagine that the Oourt can: 
vary or reverse a decree in favour of a person who 
is dead and no longer has any existence. So far 
as defendant No. 4 is concerned, he is no longer a 
defendant, for he is dead. Possibly he has some 


-heirs but they are not on the record and soare 


obviously not parties. Order XLI, r. 4, can have 
no application therefore, A dead person is no longer 
& party to a suit in any capacity. No doubt the 
death of an appellant does not cause the appeal to 
abate if the right to appeal survives, but this does 
not mean that any decree can be passed in favour 
of the dead perso". Jt merely provides that his heir 
or representatives may carry on the litigation if 
they so desire and have themselves duly been made 
party. There is a further consideration which I 
think also makes it clear that O. XLI, r. 4 can have 
no application. The appeal having abated so far zs 
appellant No. 4 is concerned, the rights between him. 
and the respondents have been determined.” 


This view was also taken by another 
Bench of the Calcutta High Courtin Rai 
Harendra Nath v. Dwijendra Nath (15), 
which expressly. approved of. the decision 
in Naimuddin Biswas v, Maniruddin Lashe 
kar (12), 

The Labore High Court in recent deci- 
sions have also taken the view that O. XLI, 
r. 4, Civil P. C., has no application to cases 
such as the present, In Amin Chand v. 
Baldeo Sahai (16) a Bench of that Court 
held that the mandatory words of O. XXII, 
r.3 (2), Oivil P,O., are not. qualified by 
the words used in O. XLI, r. 4, and, there- 
fore the provisions of the latter rule, which 
does not deal with abatement, cannot be 
applied to negative to a very large extent 
the provisions of the very specific r. 3 (2) 
in O. XXII, which deals expressly with 
abatement; consequently, that where one 
of several appellants, appealing on a 


(15) 37 O WN 756; 146 Ind. Oas. 831; A I R 1933 Cal, 
787; 58 O L 5-29; 6 R 0 267. 

(16)15 L 667; 151 Ind. Cas. 784; AI R 193i Lah. 
206; 35 PLR92;7RL 204, - ; | 
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ground common to all, died after the institue 
tion of the appeal, and his legal represent- 
_atives were not brought on the record in 
time, the appeal abated. A very similar 
view was taken by another Bench of that 
Court in Pir Bakhsh v. Kidar Nath, 155 
Ind. Cas. 610 (17). In that case, a contract 
was entered into by defendant No. 1 in 
favour of two persons named P and K ‘who 
were the plaintiffs in a suit for specific 
“performance of the contract to sell certain 
land and both of them had preferred the 
appeal jointly. During the pendency of 
the appeal, P died and no application was 
“made within the prescribed period to bring 
his legal representatives on the record, It 
was held that the right of appeal on the 
death of P vested in the legal representative 
-of P along with K and not in K alone and 
the appeal abated according to the provisions 
of r. 3 andr. 11 of O. XXII, Civil P. O., at 
‘least so far a8 P was concerned. It was 
.further held that. since the agreement bet- 
: ween the parties did not specify any shares 
‘and it was impossible to say in what shares 
the consideration was to be paid by or the 
-land to be divided between the two plain- 
tiffs, the right to enforce the. contract vested 
on the death of P in his legal representa- 
tives along with K and not in K alone and 
therefore no relief could be given to K 
“when the legal representatives of P had not 
-been brought on the record and his share 
‘could .not be ascertained. Consequently, 
the whole appeal abated. 


There is also a decision of this Court 
which supporte this latter view Badri 
Narayan v. East Indian Railway (18). A 
joint decree was passed in favour of seven 
plaintiffs and the defendants preferred an 
-appeal to the District Judge but impleaded 
„some only of the plaintiffs as respondents. At 
: the hearing of the appeal it was objected on 
behalf of the respondents that the appeal 
“was incompetent; but the District Judge 
-acting under the provisions of O. XLI, 
r. 20, Civil P. O., added the omitted defend- 
ants as parties and dealt with the appeal. 
It was held thatthe order of the District 
Judge was without jurisdiction inasmuch as 
‘the appeal being against some only of the 
joint claimants, it was incompetent and 
‘the effect of the order was to give power to 
the appellants to present the appeal although 
it was time-barred at the time the partie 


(17) 155 Ind. Oas. 610; A IR 193E Lah. 478; 37 PL 
‘R 400,7 RL 747... 

(18) 5 Pat, 755; 98 Ind. Oas. 1003; A I R 1927 Pat, 
723; 8S PL T 373. ; 
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cular order was passed. Das, J., at p, 758* 
observed: 

“As was pointed out in Manindra Chandra Nandi 
v. Bhagwatt Debi Chowdhurani (19) ‘it,’ that 
is to say O, XLI, r. 20, ‘is not intended to override 
the provisions of O. XXII, Oivil P, O. The right 
obtained by a respondent when the appeal abatea 
as against him is a valuable right and should not 
be lightly treated.’ The right of those respondents 
who were not made parties to the appeals is a 
valuable right, because they were not made parties 
to the appeals and the appeals against them would 
be barred by limitation at the date when they 
were added,” 


The cases to which I have referred are 
the principal cases dealing with the res- 
pective contentions of the parties in this 
case. In my judgment, the latter cases to 
which I have referred express the correct 
view. Order XXII, rr. 3 and 11, Civil P, 
O., deal with cases in which one of a num- 
ber of appellants has died. By reason of 
the provisions of those Rules, the appeal in 
g0 far as it concerns the deceased appellant 
abates and as the abatement, if not set aside, 
has the force of a decree, the matter becomes 
final as against the deceased appellant. 
In my judgment, there is nothing in 
O. XLI, r. 4; Civil P. O., which permits the 
Court to disturb that finality of the decree 
as against the deceased appellant. To hold 
that O. XLI, r. 4, Civil P. ©., applies to a 
case such as the present one is to hold 
that a Oourt can reverse or vary a decree in 
fayour not only of a person whois not before 
the Court but in favour of a person who 
is no longer in existence, It appears to me 
that before a Court can vary a decree in. 
favour of the representatives of the decease 
ed appellant such representatives must 
be brought on to the record. The Court 
could, of course, doso if a rule expressly 
empowered it; but in my judgment O.. XLI, 
r. 4, Oivil P. C., does not give such a power. 
As I have stated earlier, that rule is framed 
on the assumption that all the plaintiffs or 
defendante in the suit are alive at the date 
of the passing of the the appellate decree, 
O. XLI, r. 4, Civil P. C., cannot override or 
create an exception to O. XXII, rr.“3 and 


11, and in the case of ‘one or more appele 


lants dying even where a decree proceeds 
on a ground common to all, the matter 
must be governed soley by the provisions 
of those latter rules. To hold otherwise ig 
to hold that O. XLI, r. 4, Civil P. O., gives 
the Court power to set aside an abatement 
and to reyerse or vary a decree which has 
become final against. the deceased 
appellant. Whether in such circumstances 
(19) A I R 1926 Cal. 3355990. Ind. Cas. 986; 300 WN 


5. 
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the appeal has or has not abated as a 
whole will depend upon considerations 
other than the provisions of O. XLI, r. 3. 

It was also contended by Mr, P. R. Das 
who argued the case for the appellants 
with his usual ability that this Court could 
not now take a different view from that 
which had been taken by many High 
Courts in the past, Some of the earlier cases 
which are in favour of Mr. Das’s contention 
were decided on s. 544, Civil P. C, of 1882. 
This section was re-enacted in O. XLI, r. 4 
of the Code of 1908. Mr, Das contended 
that it must be assumed that the Legisla- 
ture when re-enacting the Code of 1908 
well knew the construction which had been 
placed on s. 544 of the old Code and 
that by re-enacting that section in precisely 
similar terms the Legislature expressly 
recognized the meaning which had been 
placed on the old section. Accordingly, he 
argues that O. XL], r. 4 must now be 
given the meaning which had been attribut- 
ed tothe words of s. 544 of the old Code. 
In support of this contention Mr. Das relied 
upon Empress v. Burah (20) and Commits 
sioners for Special Purposes of the Income» 
tax V. J. F. Pemsel (21). At p. 590 of the 
latter case Lord Macnaghten observed; 

“I cannot help reminding your Lordships, in con- 
clusion, that the Income Tax Act is not a statute 
which was passed once for all, It has expired, and 
been revived,and re-enacted over and over again; 
every revival and re-enactment is a new Act. It is 
impossible to suppose that on every occasion the 
Legislature can have been ignorant of the manner 
in which the tax was being administered by a 
department of the State under the guidance of 
their legal advisers, especially when the practice 
was fully laid before Parliament in the correspon- 
dence to which I have referred. 

It seems to me that an argument in favour of 
the respondent might have been founded on this 
view of the case. The point of course is not that a 
continuous practice following legislation interprets 
the mind of the Legislature, but that when you 
find legislation following a continuous practice 
and repeating the very words on which that prac- 
tice was founded, it may perhaps fairly be inferred 
that the Legislature in re-enactin the statute 
intended those words to be understood in their 
received meaning. And perhaps it might be argued 
that the inferences grows stronger with each 
succcessive re-enactment.” 


In my Judgment the principle enunciated 
by Lord Macnaghten can have no applica- 
tion to this case. During the period under 
consideration the Oivil P. Os was only res» 
enacted on one occasion and previous to 
1908 there had been a very few decisions 
on 8. 544 of the old Code, The Legislature 


(20) 4 O 172; 5 I A 178; 3 Sar. 834; 3 Suther 556; 3 O 
L R 197 (P C. 

(21) (1891) A O 531 (590); 61 L J QIB 265; 65 L T 681; 
55 JP 805. 
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mayor may.not have been aware of the 


interpretation given to the words of that 
section -by the Bombay and Allahabad 


High Courts; but, even if trey were aware 
of that interpretation, it in no way follows 
that they adopted such interpretation when 
they re-enacted the section in O. XLI, r. 4. 
In my judgment the rule laid down in 


‘Empress v. Burah (20) and Commissioners 


for Special Purposes of the Income-taz v. J. 
F. Pemsel (21) has no application to the 
present case before the Oourt. For the 
reasons which I have given, I am satisfied 
that the appellants in the present case are 
not entitled by reason of O. XLI, r. 4, 
Oivil P. O., to prosecute.the appeal and to 
obtain a reversal or variation of the decree 
in favour of all the plaintiffs and defende 
ants. Ifthey are entitled to prosecute the 
appeal and to obtain such reversal or 
variation, it is by reason of matters other 
than those contained in O, XLI, r. 4, Civil 
P. C. I would therefore answer the quese 
tion submitted to the Full Bench in the 
negative. I would direct that the costs of 
this reference abide the event. 

Wort, J.—I agree. 

Manohar Lall, J.—I agree entirelé 
with the reasons given by my Lord tke 
Ohief Justice and would answer the 
question in the negative. 


D. Answered in negative, 
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Hindu Law—Widow—Alienation by—Suit by 
reversioner for possession on widow's death—Liabs- 
lity of alienee for mesne projits—Limitation Ace 
(IX of 1908), Art. 141—Reversioner, if must set 
astde transaction before claiming possession. 

A voidable transaction does not necessarily and 
always imply a good title until avoided. 136 Ind. 
Oas. 108 (15), relied on. [p. 757, ool. 1.) 

In the case ofg reversioner suing for possession 
on the ground that an alienee from the widow hag 
not derived a title binding on the estate, the 
alienee must be treated as being in possession with- 
out title from the date of the widow’s death and 
the reversioner is entitled to mesne profits as from 
that date, though on account of the law of limita. 
tion, the Oourtcan award mesne profits only for 
three years prior to the date of the institution of 
the suit. Even in cases in which the reversioner 

. . 


192 


is ‘directed to pay a certain sum :of money as _a- 
resenting the portion of the consideration fo Ind 
inding on the estate, the persons in possession gre 
only entitled to claim interest on the:amount found 
ayable and are noton that account any theless 
iable for mesne profits. 49 Ind. Oas. 540 (1), ex- 
plained, Bhagwat Dayal Singh v. Debi Dayal Sahy 
(3), relied on. [p. 755, col. 2.) 

(Oase-law referred to.] 

Article 141, Lim. Act, merely refers to a suit for 
possession and does not suggest that. the reyersioner 
has got to set aside any transaction before he be- 
comes entitled to possession. (p. 757, col. 13 - 


A. against the decree ofthe Sub-Judge, 
Rajahmundry, in O. 8. No. 6 of 1932. 


' Messrs. K. Kameswara Rao and D, Narasa 
Raju, for the Appellants. 
__Mr. B. Somayya, for the Respondent. 


‘-Maradacharlar, J.—This appeal arises 
out of -a suit instituted by a reVersioner 
for recovery of possession of the proper- 
ties of one Lakshmayya who died in 
January 1889, leaving a widow Subbamma 
who died in February 1926. Defendant 
No. 1 is the widow of Subbamma’s brother. 
She obtained the suit properties. by: a 
conveyance from her husband, that is 
Subbamma's brother, who in turn had taken 
possession in execution of a foreclosure 
decree obtained by him against his sister 
Subbamma in O.8. No. 51 of 1903, on the 
file of the District Court, Godavari. The 
other defendants claim under defendant 
No. 1 and their case need not be separately 
considered. The plaintiff contended that 
the document Ex..5, which was sought to 
be enforced in O. S, No. 51 of 1903 was not. 
binding on the reversioner, that the decree 
obtained in O, B5. No. 51 of 1903.-was like» 
wise not binding onhim and that he was 
accordingly entitled to possession from the 
date of the widow’s death. Against this 
claim, it was alleged that the widow Sub- 
= bamma was obliged.to incur debts from 


time to time for various purposes and that - 


Ex. 5 was executed to secure repayment of 
a consolidated amount representing these 
debts and that the same was binding -on 
the plaintiff as also the decree obtained in 
O. 8. No. 51 of 1903. 

The learned Subordinate Judge held 
that the. decree in O. 8S. No. 61 of 1903 
was not binding on the plaintiff,- that out 
of the consideration for Ex. 5 only a sum 
of Rs. 6565-0 was binding on ‘the estate 
and that the same with interest, due theres 
on from the date of the, widow's death 
could be set-off against the mesne profits 
to which the plaintiff was . held entitled 
| for three ygars before the date ofthe 
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institution of the suit. He also held that. 
for the period during which defendant: 
No. Ig husband and defendant No. 1 had! 
been in possession in pursuance of the fore- 
closure decree, they were not entitled to 
interest even on the amount found to be 
binding on the estate, On these findings, he 
gave the plaintiff a decree for possession and 
for mesne profits subsequent to the date of 
the institution of the suit. Against this. 
decree some of the contesting defendants. 
have filed this appeal. The plaintiff, has 
purported to file something which is: des- 
cribed as memorandum of objection, but it 
is not really in the nature of a memoran- 
dum of objections, It only suggests argue. 


ments on which the decree of the lower x 


Court can be supported even apart from the 


= 


grounds taken in the lower Oourt’s judge - 


ment. It is therefore unnecessary to’ deal 
further with the so-called memorandum of 
objection. 
The learned Counsel for the appellants. 
has-not seriously challanged the conclu» 
sion of the lower Court that the decree im 
O. 8. No, 51 of 1903 was not binding upon 
the plaintiff.. The lower Court's decree 
for possession must therefore stand. The 
arguments before -us have been directed: 
mainly. to the question of the terms on 
which- the plaintiff was entitled to recover 
possession. On, behalf of the ‘appellants, 
it has been contended that the decree’ for 
possession should be made conditional on 
payment with interest of the amounts due 
as per Exs.2.and 3, two of the ‘earlier 
documents executed by the widow, : in addis 
tion to a sum of Rs, 360 borrowed by the 
widow at the time of Ex. 4 and another 
sum of Rs. 195-12 0 borrowed by her at the 
time of Ex, 5, It has also been contended 
that the lower Court was not. justified in 
directing thé amount that-might be found 
payable by the plaintiff to be set-off 
against mesne profits accrued due prior to 
the date of the suit, because, it was mains 
tained in a ‘suit of this description, the 
plaintiff was not entitled to claim mesne, 
profits prior to the date of suit. There can 
be no doubt in this case that the widow 
Subbamma had been obliged to incur cer- 
tain debts between 1890 and 1893. It is. 
however by no means easy to determine how: 
much was actually lent to her and how much. 
of the moneys so lent could be held to be for 
purposes binding on the estate. The diffi- 
culty in dealing with the case is enhanced, 
by the fact that during these years, Sube- 
bamma, who became a widow when she 
was barely 20 yeare old, was living with her 


La d 
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father who is said to:have lent these moneys 
and taken the various’ documents evidenc- 
ing her loan transactions. The evidence 
also suggests that the father must have 
been looking after his daughter's affairs 
not .merely in the matter of, attending to 
her litigation and disbursing moneys ree 
quired therefor, but alsoin the matter of 
collecting the income due to her from time 
to time. It may not be possible at this 
distance: of time: to direct anything like 
an accdunt to be taken of all the moneys 


sat 


Tecelvéd by the father on her behalf or 
moneys spent by him on her behalf, But 
in estimating the amount which may reas 
sonably -be regarded as having’ been 
borrowed by the daughter from the father 
for. purposes binding on the estate, the 
situation in which the father stood could not 
be wholly ignored, © | 

-.Besidés the loan documents, Exs. 2, 
3, 4 and 5, there is one other document 


in the case which requires notice, namely 


Ex. 23.” This purports to be a memo 


of account. in the handwriting of the widow's: 


father representing disbursements made 
by him between July 1890 and July 1893, 
This does not refer to any receipts on her 
account or even to expenses incurred 


for her ‘maintenance; it relates mostly to 


expenses incurred in connexion with one 
of her litigations, The learned Subordj« 
nate Judge has accepted this document as 
one written by ‘the father’ though its 
genuineness was challenged and we see 
no reason to think otherwise: In'some details 


the recitals in Exs. 2 and 3 will not exactly ` 


fit in with what is disclosed by Ex. 23. 


In the circumstances of the case, it seems 


to us best to proceed on the! footing that 


Ex. 23 is more-reliable than Exs. 2 and 3 i 


6 | 5 
as a means of proving the amounts dis- 


bursed by the father on behalf of -his 
daughter. In connexion with! Exs. 2 and 
3, the father has taken the extra precau- 
tion of making it appear that the loans 
were advanced before the Registrar. We 
are not prepared to attach much signific- 
ance to this precaution in view of the re- 
lationship - between the father and the 
daughter and the undoubted fact that it was 


the fathér who was making disbursements: 


on -behalf of the daughter and managing her 
affairs. 
It will be convenient at 


this stage 


to refer to ‘the -principal réason which - 


necessitated ‘borrowing by the widow bete 
ween 1890 and 1893, The deceased Laksh- 
mayya was entitled to*’two sets of pro» 
perties: [tems-Nos.-1:to 8 in the ‘present suit 


188—95 & 96 


KRISHN AMURTAY V. SATYANARAYANA (MADR.) 


753 


represented his ancestral properties and 
Items Nos.10 to 19 represented properties 
which had been madea gift of to him by 


‘One Ramayya, his maternal aunt's husband. 


On Lakshmayya's death, 


Ramayya who was 
then alive, did not 


apparently like that 
Lakshmayya’s widow should have the bene- 
fit of the gift deed and he accordingly 
bequeathed the gift properties to his sister- 
in-law, that is, Lakshmayya’s mother, and 


‘to another, making it appear that the gift 


in favour of Lakshmayya never took effect. 
Subbamma had therefore to sue her mother- 
in-law for recovery of possession of the 
gift properties and. this she did by 0.8. 
No, 74 of 1891 on the file of the Distrist 
Munsif’s Oourt, Rajahmundry, The princi» 
pal defence raised in that suit was thas 
Lakshmayya had never bean put in pose 
session in pursuance of the gift deed and 
that the gift was never given effect to. A 
number of witnesses were examined on the 
question of possession and both the trial 
Court and the Appellate Gourt found in 
favour of the operativeness of the gift deed 
and gave to Subbamma a decree for posses- 
sion, mesne profits and costs. It however 
appears that on account of outstanding 
claims under leases or usufructuary morte 
gages, all the properties could not immedi» 
ately be reduced to possession. A portion 
of the claim for mesne profits had also to 
be given up by reason of a settlement soon 
after entered into between the mother-in- 
law and the daughter-in-law and as regards 
the costs awarded by the decree, only a sum 
of about Rs, 100 appears from tho evidence, 
to have been recovered, During the pen- 
dency of this litigation, the mother-in-law 
threatened to institute a suit in forma pau- 
peris -for her maintenance, but this claim of 
hers was amicably settled by Ex. E under 
which she was placed in possession of a 
certain extent of land in satisfaction of 
her claim for maintenance, Exhibit 23 shows 
that in connexion with O,S. No, 74 of 1891 
and the appeal therefrom and proceedings 
in execution thereof, a sum of Rs. 761-14-4 
was spent by Subbamma’s father on her be- 
half between July 1890 and J uly 1893. 
Exhibits 2 and 3, which are dated 
February 24, 1891 and December 13, 1891, 
respectively, are registered bonds under 
which Subbamma purported to borrow 
from her father Rs, 400 and: Rs, 300 res- 
pectively promising to repay the same with 
interest at 2 per cent. per mensem. Exhibit 2 
refers to the suit, presumably O. S. No. 74 


‘of 1891, and also'reférs to débts contracted 


by her husband and to the expensed of 


154 


_ her maintenance. We have no other evi- 

‘dence as to the existence of debts left by 
the husband or of borrowings by the widow 
for her maintenance. In view of the manner 
‘in which she was living at the time with 
her father, it is hardly likely that there 
"Was any necessity for loans for her maintene 
‘‘anee, Exhibit 3 refers to the appeal from O, 
S. No. 74 of 1891 and also adds a reference 
to expenses for her maintenance, As regards 
the income available to Subbamma at or 
about this time from her husband's estate 
the learned, Subordinate Judge found that 
prior to 1893 she could hardly have been 
in receipt of Rs, 33 per annum, that bet- 
ween 1893 and 1895, she might have been 
recelving about Rs. 64 per annum after 
deducting the lands given away to the 
mother-in-law and that after 1895, she 
must have been getting about Rs. 128 
per annum. There can be little doubt 
that the income must have been realized 
by the father as long as he was alive, as 
the daughter was living with him. As we 
have indicated already, we do not think that 
the several items of consideration recited in 
Exs. 2 and 3 can be held to have been 
independently proved except to the extent 
to which Ex, 23 furnishes evidence of dise 
bursements, all made by the father. on 
his daughter’s behalf. In view of the 
situation of the parties, the rate of inter- 
est provided for in Exs, 2 and 8 is 
obviously unreasonable, even after making 
allowance for the fact that during his 
lifetime Lakshmayya himeelf is found to 
have borrowed on high rates of interest. 

In 18938, the father and the daughter 
seem to have thought it better to consoli- 
date the prior loans and bring into exis- 
tence a mortgage deed, Ex. 4, under 
which all the widow’s properties were given 
as security to secure repayment of a sum 
of Rs. 1,400 said to be then due. This 
Re, 1,400 is made up of Rs. 1040, the amount 
calculated to be due under Exs, 2 and 3, 
and Rs. 360 purported to have been then 
advanced in cash. There is no indepene 
dent evidence of this cash advance and 
the purposes recited for this each bor- 
rowing are not effective. The purposes 
recited are defence of the proposed suit 
by the morther-in-law and the institution 
of a contemplated suit by the widow 
against the mater-in-law for the recovery 
of her jewels. Nosuit of the latter kind 
was, in fact, instituted and the dispute 


relating to the mother-in-law’s maintene 


ance was amicably settled shortly 


afterwards by Hx. E dated September. 
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recites that the matter 
was settled without the necessity . for 
any enquiry even into the pauper 
petition. ‘The learned Subordinate Judge 
was, tharefore, right in holding that the 
necessity for cash payments of the kind 
recited in Ex, 4 has not been made out. 
As regards the sum of Rs. 1,040, we must 
observe that on the opinion we have already 
expressed with reference to Exs, 2, 3 and 
23, the amount due from the widow on 
this date must be calculated only with ree 
ference tothe items shown in Ex, 23'with 
a reasonable rate of: interest. po at 
Exhibit 5 is adocument of conditional 
sale executed by the daughter in favour 
of ber father on September 12, 1895.. It 
purports to be for a sum of Rs. 2,000. 
made up of the amount due on that 
date under Ex. 4, which is calculated’ 
at Rs. 1,808-4-0 and a sum of Rs. 195-12-0 
said to have been borrowed for meeting 
the expenses of repairs of the tiled house: 
belonging to the widow at Dowleshwaraii 
and the cost of survey stones in connexion 
with the survey then said to have taken 
place for the Inam lands belonging to 
the widow. Here again, while it may-be 
that some expenses had been incurred 
in connection with the survey and the 
repairs, there is very little independent 
evidence as to the sums actually spent. 
Nor have we any information as to what 
disbursements were made by the father 
from out of the income of his daughter's 
estate, which must presumably have been 
received by him. It. also appears, as we 
have already stated, that a sum of at least 
Rs. 100 was realized by the. father as for 
costs in O. 8. No. 74 of 1891 and that 
has nowhere been brought into account, 
For some reason which does not appear 
on the record, no account kept by the 
father after July 1893, that is the termin- - 
ation of Ex. 23,is forthcoming. In these 
circumstances, we are not prepared to allow 
in the defendants’ favour the whole amount 
of Rs. 195-12-0 mentioned in Ex. 5, but: 
it-seems tous some allowance might re- 
asonably be made under this head. Making 
a rough calculation of the amounts due 
as per Ex. 23 with reasonable interest 
thereon and of some amount which must - 
have heen spent as stated in Ex. 5 but. 
deducting therefrom the costs amount of 
Rg. 100 realized by the father, we think 
that the nearest approximation to a reason- 
able figure will be a liability for Rs, 900 
on the date of Ex.*5. ~  ... | 
The learned Subordinate. Judge .while 


6, 1893, which 


1940 
accepting Ex, 23 to a- certain extent has 
disallowed many of the items specified 
there on the ground that they were impro- 


per items and should not be held binding 
upon the reversioner. We are unable to 


agree in this view. He is scarcely right. 


in his observation that O. S. No, 74 ‘of 1891 
was decided mainly on the strength of 
the documentary evidence. 
Observed already, the parties were at issue 
on the question of the factum of posses- 
sion in pursuance of the alleged gift and 
that had to be decided toa considerable 
extent on oral evidence. The learned 
Subordinate Judge takes exception to 
entries relating to sums paid to the wit- 
nesses. Whatever the ethics of it may 
be, we cannot shut our eyes to the. fact 
that even for deposing to the truth, wite 
nesses have sometimes to be paid and we 
are not in a position, fifty years after the 
event, to say how far the evidence could 
have been secured without incurring the 
kinds of expenditure referred to in Ex. 
23; noris it possible at this distance of 
time to expect convincing proof of every 
item of expenditure specified in that docu- 
ment. We are prepared fo assume that 
by the date of Ex. 5, if not also by the date 
of Ex. 4, the father might have begun 
to cast covetous eyes on his daughter's 
estate. But there is nothing- in the evi- 
dence to suggest that at the time that 


he was conducting his daughter's litig- - 


ation, he had any motive to write false 


accounts. After an examination of the- 


Various itmes specified in Ex. 23 we may 
say they do not seem to us wunreasone 
able or out of the way when one has 
regard to the nature of the litigation. 
On the hypothesis we have adopted above, 
of Rs. 900, the estate was. liable to pay 
a resonable rate of interest, 


the rate stipulated for in Ex. 5 is clearly 


excessive having regard to the nature- 


of the security offered; and when it ig 


remembered that from 1895 onwards, the 


father. or his son has been in manages 
ment or possession of Subbamma’s estate, 
first on her behalf and later in pure 
suance of the foreclosure decree obtained 
in O. 8. No. 51 of. 1903, we feel. no com- 
punction: in fixing the liability for inter- 


est ofa moderate rate. We think it will- 


be reasonable to calculate interest on the 
sum of Rs. $00 at 12 per cent. per annum. 
The learned Subordinate Judge has found 
that in 1905 Subbsmma’'s ) 
possession’ of the ‘estate in pursuance 
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16 must also be held that on the sum- 


Here again, . 


brother took 
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of the forecloure decree except of a portion 
thereof which was outstanding with the 
mother-in-law under Ex. E. This last item 
seems to have come into his possession 
only in 1916. We are or opinion that 
after 1905, there no justification for cal- 
culating any interest as against the estate 
up to the date of the widows, death. 
The result will be that on the date of 
widow's death, the reversioner would have 
been entited to demand possession sub> 
ject to payment of Rs. 2 200 for principal 
and interest calculated as above. l 

It remins to deal with the plaintifs 
right to mesne profits, The learned Coune 
sel for the appellants contends that as the 
plaintiff is entitled to possession only after 
payment of a certain sum of money to 
the defendants, plaintiff should not be 
allowed any mesne profits at all till such 
payment is made. Alternatively, they con- 
tend that in any event the plaintiff is not 
entitled to mesne profits prior to the date 
of tbe institution of the suit, because 
an alienation by the widow being ‘void- 
able, the plaintif can claim to treat the 
defendant in possession as not being en- 
titled to possession, only from the time 
that the reversioner institutes a suit or gives 
notice, repudiating the binding character 
of the widow’s alienation. The learned 
Counsel for the respondent has however 
contended that in the case of a revere 
sioner suing for possession on the ground 
that . an alienee from the widow 
has not derived a title binding on the 
estate, the alienes must be treated ag 
being in possession without title from 
the date of the widow's death and the 
Teversioner is entitled to mesne prafits 
as from that date, though on account of 
the law of limitation, the Court can award 
mesne profits only for three years prior to 
the date of the institution of the suit, 
Even in casesin which the reversioner is 
directed to pay a certain sum of money 
as representing the portion of the considere 
ation found binding on the estate, it has 
been contended that the persons in pos- 
Session are only entitled to claim interest 
on the amount found payable and are not 
on that account any theless liable for 
mesne profits, 

In support of their first contention, the 
learned counsel for the appellants has relied 
on the decision of the Judicial Commit- 
tee in Banwari Lal v. Mahesh (1). In Supe 

(1) 41 A 63; 49 Ind. Oas. 540, A IR 1918 P 


Q 
118; 45 TA 284; 21 O O 228; 280 W N 577; 6OLJI 
168; (1919) M W N 490 (P 0). f 
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port. of the alternative contention that 
the veversicner is not in any event entitled 
to mesne profits prior to the date of the 
institution of the -suit, they have’ relied 
on the decision of the Bombay. High Court 
in Mohanlal v. Jagjivan (2). On-behalf of 
the plaintiff (respondent) reliance has been 
placed upon Bhagwat Dayal Singh v. Debi 
Dayal Sahu (3) and it has also been point- 
ed out that the decree of the lower Court 
which was confirmed by the Judicial Oom- 
mittee in Deputy Commissioner of Khert 
v. Khanjan Singh (4) reccgnized the res 
versicner sright to mesne profits. It seems 


to us that Deputy Commissioner of Kheri _ 


v. Khanjan Singh (4) does not give us 
much help: ‘because there is -no referen- 


ce to this questionin the judgment of the | 


Judicial Ccmmitte and it is not possible 
to gather from the report whether what 
was set-off against the sum directed to 
be ~paid-by the plaintiff represented mesne 
profits prior to the institution of the suit. 
There can however be no doubt that Bhag- 
wat Dayal Singh v. Debi Dayal Sahu (3) 
supports the plaintiff's contention., .Mr. 
Somayya tried to distinguish it on 
the ground that iu that case, the alienee 
claimed to be in possession not under. a 
title derived from the limited owner 
(Jilab Koer) but from another lady (Htraj 
Koer) who, it was stated, was in possession 
adversely tothe widow, We do not think 
the case can be distinguished on the ground. 
It is.true the alienees did plead in the lower 
| title derived from Etraj Koer ; but 
the sale deed in their favour had been 
executed not merely by Etraj Koer but 
also by Jilab Koer and the judgment of 
their Lordships proceeded on the footing 
that the defendants were alienees from a 
limited owner. Dealing with the claim to 
mesre profits, their Lordships observed at 

_430* that, “ab the deeds of sale are not 


gocd as such, the claim for mesne profits is. 


wellefounded.”’ In respect of the sums found 
payable by the plaintiff to the defendants, 
their Lordships held that the defendants 
were, on their side, entitled to interest at 6 
per cent, per annum, In Banwari Lal v. 
Mahesh (1), the litigation related to an 
alienation by a Hindu father. When it was 
found that the sale was not wholly for jus- 

(2) A IR 1938 Bom. 298; 176 Ind. ee Tes 40 


“LR 394; IL R (1938) Bom, 292; 11 B R 13. 
Bo bs 0 420; 351 A48;12 0 W N393;70L J 


P 0). i ' 
WAT yA 331; 341 A72;:10 O O 117;9 Bom. -L 
R #91; 5 OLJ 344; 110 WN 474; & A L J332; 17 
M L 4 233,2 M L T145 (P0). pk oe 

*Page of 35 O.—[Ed.] 


KRISHNAMURTHY V. SATYANARAYANA (MADR) 


' Oas. 412 (6). 


‘in the present appeal, 
. been drawn to several other decisions by 
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tifiable or necessary purposes, the Court 
held that the plaintiff was entitled to pos-' 
session on payment of a certain portion of’ 
the consideration which was found binding, . 
Dealing with that situation, their Lordships 
observed that as the sales were to -be set, 
aside only upon payment of certain sums, 
“the defendants must be deemed -to be lawfully 
in possession until they are set aside and are there- ` 
fore not accountable for mesne profits.” 
-At the first blush, the observations in 
these two cases seem not easily reconcilable . 
and indeed in one case, a learned Judge of. 
the Nagpur High Court thought that they 
were irreconcilable : see Maroti v. Abhiman,.. 
61 Ind, Cas, 543 (5). In this Court. a Divi- 
sion Bench sought to get over Banwari 
Lal v. Mahesh (1), but suggesting that the 
case had been heard ex parte: see Ponnu”. 
swami Pillai v. Subramania Pillai, 53 Ind.. 
We do not think that either : 
of these ways of distinguishing Banwari, 
Lalv. Mahesh (1), -can be regarded as satis-. 
factory. In the course of the arguments 
our attention has 


way of analogy: cf. Deirachila Iyengar v.. 
Raghupathi Venkatachariar (1), Mallappa 
Gurupadapa Belvaldavar v. Anant Bal-, 
krishna Narayanpeit (8), Subba Goundan vV, 
Krishnamachari (9), Vadivalam v. Natesam. 
Pillai (10), Bhirgee Nath v. Narsingh 
Tiwari (11) Ramaswami Iyer v. Venkata~ 
rama Iyer (12), Visweswara Rao V. Surya 
Rao (13), „Subraya Bhattar v. Sripathi 
Bhattar (14), Satgur Prasad- v. Har Narayan . 
Singh (15) and Nagappa Chettiar v. Braha- 
dambal Ammani (16). Some of these decie- 


(5) 61 Ind. Cas. 543; A I R 1921 Nag. 132. 
(6) 53 Ind. Cas, 412; A I R1920Mad. 895. 
(7) 49 M L J 317; 88 Ind. Oas. 967; A I R1926. 

Mad. 46; 23L W 188; (1925) M W N 556. 

(8) A IR 1936 Bom. 386;.166 Ind.. Oas. 154;38 
Bom. LR 941; 9 R B214; I L R (1937) Bom. 59. 

(9) 45 M 449; 68 Ind. Oae. 869; A I R 1922 Mad. 
112: 42 M L J 372; 30 M L T 217; 15 L W 537; (1922) 
M W N 269. 

(10) 37 M 435; 16 Ind. Oas. 835; A I R 1914 Mad. 
582; 12 M L T 192; 23M L J 256; (1912) M W N 851. 

Aly 39 A 61; 35 Ind. Oas. 475; AI R 1917 All. 
479; 14 A LJ 116l. © i . 

(12) 46 M 815; 75'Ind, Oas. 408; A IR 4924 “Mad. 
81; 45 M L J 203; 18 L W 183; (1923) M W N 786. 

(13) 59M 667; 163 Ind. Cas. 712; A I R 1936 Mad. 
ay 70 M L J380; (1936) M W N 163; 43 L W 319;9 


M 46, 

(14)- (1928) M W N 51. - i 

(15) 62 M LJ 451; 136 Ind. Uas. 108; A LR'1932 
P O89; 59I A 147; 7 Luck. 64;9 O W N 196; Ind. 
Rul, (1932) P O60; 36 OWN 461; (1932) AL J 
297; (1932) M W N:502;:550 L J 255; 35 L W 667; 
34 Bom. L R 771 (P O. = >? É 

(16) 58 M 350; .154 Ind. Cas, .972; A I R 1935 P O” 
62; 62 I A 70; (1935) MeW N 288; (1935) OW N 


6; 7 R PO 165; 68 M.L.J 452;-41 L W 581. 


336; 65; . „L, 
(1935) -A LJ 603; 6l O LJ 231; 39.0 WN 709 (PO) 
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sions proceed on the footing that being in 
the nature of- damages, mesne profits may 
be awarded according to the justice of the 
case without reference to any Hard - and 
fast rule. An examination of the other cases 
seems to us'to suggest that it may not be 
right to place all cases or what are describ- 
ed as“voidable” alienations on one and. 
the same footing for the purpose of determin- 
ing the right of a successful plaintiff to. 
mesne profits. As pointed out by the Judi- 
cial Committee in Satgur Prasad v. Har 
Narain Singh (15), a voidable transaction 
does not necessarily and always imply a 
good title’ until avoided. Speaking of a 
widow's alienation, their Lordships ex- 
plained in Bijoy Gopal Mukherji v. Krishan 
Mahishi Debi (17), the sense in which it is 
to be regarded as voidable. They point 
out that it was not absolutely void in the 
sense that it could not even be ratified. by 
the reversioner, they went on toadd that 
the reversioner might at his pleasure treat 
it asa nullity without the intervention of 
any Court and he showed his election to 
do the latter, by commencing an action to 
recover possession of the’ property. They 
emphasized a principle which they thought 
had been lost sight of by the High Court 
when applying Art. 91, Lim, Act to such a 
transaction and theystated thatin such a 
case there was nothing for the Court either to 
set aside or cancel as a condition precedent 
to the right of action of the reversionary heir, 
The observations in Bhagwat Dayal Singh v. 
Debi Dayal Sahu (3), have to be understood 
in the light of these observations, Aliena- 
tions bya father in a Mitakshara joint 
family and by the guardian of a minor 
might well be placed on a different footing, 
and it is significantyin this connection to 
note that while Arts, 44 and 126, Lim. 
Act describe the suits there dealt with as 
suit to set aside an alienation, the langu- 
age of Art. 141, which applies to suit by 
reversioners is very different. The Article 
merely refers to a suit for possession and 
does not suggest that the reversioner Has 
got to set aside any transaction before 
he becomes entitled to possession. We 
are accordingly of opinion that there is 
no necessary inconsistency between 
Bhagwat Dayal Singh v. Debi Dayal Sahu 
(3) and Banwari Lal v, Mahesh (1) and 
that in the present case the rule applicable 
is that laid down in Bhagwat Dayal Singh 
v. Debi Dayal Sahu (3). ; 

In the above vi6w, fhe plaintiff will be 


QD 34 O 329; 34 I. A 87; 11 OW N44; 50L J. 
334 (PO). ‘^ > kit only void as against claims enforceable undèr the 
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entitled: to mesne. profits for. three years 
prior to: the date of the institution of the 
suit: The-learned Subordinate Judge has 
assessed these profits at Rs, 358 per annum 
and found that for thè three years prior to 
suit, plaintiff was entitled to Rs. 1,077. As 
we are not allowing any mesne profits in 
plaintiff’s favour for the period of two years 
between the widow’s death and the com- 
mencement of the three years prior to the 
date of the institution of the suit no inter- 
est need be allowed in defendants’ favour 
either during that period. Against the sum 
of Rs. 1,077, interest at 6 per cent. per 
annum on Rs, 2,200, will be set off and the 
balance deducted from the principal amount 
of Rs. 2,200. The balance thus ascertained 
will carry interest from the date of suit at 
6 per cent. per annum, but as against it the 
defendants will be liable for mesne profits 
at the rate allowed by the lower Oourt 
for future mesne profits. The right to the 
amount thus found payable by the plaintiff 
as well as the liability for the mesne profits 
will be worked out as between the varlous 
sets of defendants in the proportion indi- 
cated in para. 30 of the lower Court’s judg- 
ment, 

We direct the appellants to pay one-half 
of the costs of this appeal to be divided 
betwen the contesting defendants. In the 
lower Oourt also, the plaintiff will be ens 
titled to one-half of his costs to be appor- 
tioned in the manner indicated in its 
decree. So far as’ parties who have died 
during the pendency of the appeal are con» 
cerned, the decree of the lower Oourt will 
stand confirmed except in cases where legal 
representatives have been duly brought on 
record, 

N.B. 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S.COURT 
Civil Appeal No. 73/7 of 1939 
Marck 15, 1910 
ALMOND, J. O. 
Haji GHULAM NABI ABDUL SATTAR 
—APPELLANT 
f Versus 
Mian AZIZULLAH M. ABDULLAH 
AND ANOTARR— RESPONDENTS 
Civil Procedure Code (Act V of 1908), 0. XXI, r- 2 
AU within meaning of O. XXT, r,2—S. 64, 
ga AT an adjustment within the meaning 
of O. XXI, r. 2, then the provisions of 8. 64 have no 
application to a transfer by way of mortgage by the 
judgment-debtor in satisfaction of the decree under 
which the property was attached in execution; for 8 
transfer made contrary to the provisions of s. 64 is 


Order accordingly. 
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attachment. If there is an adjustment out of Court 
for full satisfaction of ‘the decree. there is no further 
claim which can be’ enforced under. the attachment 
and consequently the transfer cannot be void. 43 
Ind. Cas. 539 (1), 12 Ind. Oas. 572 (2) and 115 Ind, Cas, 
414 (3), relied on, 


| O. A. against an order of the District Judge, 
Peshawar Division, dated February 3, 1939, 
“Bh. Allah Bakhsh, for the Appellant, 
: Ch. Ram Krishan, for Respondent 1. 


Judgment,— Haji Ghulam Nabi was the 
transferee of a decree held by firm Mian 
Nur Mohd. Mohd, Amin against Mian 
Azizulle and Haji Rahmatulla for Rs. 1,344. 
In execution of the decree Haji Ghulam 
Nabi attached a house of the judgment- 
debtors on August 27, 1936. On October 
6, 1936 a warrant for its sale was issued. 
The property was to be auctioned on Octo- 
ber 27 and the report submitted to the Court 
by October 29. On October 27, a morte 
gage deed was executed by Mian Azizulla 
mortgaging the house under attachment 
for a period of five years for Rs. 1,500 to 
one Sultan Bakhsh. The mortgage deed 
recited that the house was under attachment 
in the decree of Ghulam Nabi and that 
‘the mortgage money was paid as follows : 

Rupees 1,344 was to be paid by the 
mortgagee to the decree-holder and he was 
to get a receipt for the full satisfaction of 
the decree executed by the decree-holder 
and filed by him in the executing Court 
and to get the house released. The balance 
of the money was paid in cash. The morte 
age was registered on October 29, when no 
money was paid before the Sub-Registrar. 
“On October 27, a second document was 
‘written by the same scribe whohad wri- 
tten the mortgage deed. It was a receipt 
by the decree-holder and was addressed to 
the treasury officer who was the executing 
Court. The document was to the effect 
that by the receipt in question Rs. 1,344, 
the amount due on tke decree, kad been 
received from Sultan Bakhsh the mortgagee 
instead of from Azizulla the judgmente 
debtor and that he had got full satisfac- 
tion of his decrée. The decree-holder also 
made an endorsement on the back of the 
warrant of sale to the effect that he had 
received full satisfaction and therefore the 
house under attachment should not be sold, 
He added that he was attaching the receipt 


the 


for full satisfaction, 
On November 4, 
appeared’ in Oourt and stated that although 


he had ‘executed -the _ réceipt, ‘ he had "not - 
_.The ‘Court. 


received ‘the consideration, e Co 
therefore ordered a fresh sale-io be effected 


on November. 26,:1936 and to'be reported: 


. 


GHULAM NABI ABDUL SATTAR V. AZIZULLAH M. ABDULLAH (PESH.) 


` given. 


..-- which was subsequently sold’ 
decree-holder 
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to the Court on . November 30, 1936, On, 
November 7,1936 the judgment-debtor 
Azizulla applied that the receipt be cértified 
under O. XXI, r. 2. The Court demanded 
proof from him and he produced in evidence 
the scribe and the two witnesses to the 
mortgage deed and the receipt. The scribe 
is Mohd. Shaffi and the witnesses to both 
the documents are Abdulla Khan. and 
Pir Bakhsh. All these witnesses state that 
no Money was paid to the decree-holder in 
their presence. Mohd. Shaffi states that 
at the time of signing the receipt the 
decree-holder asked who would pay him the 
money and Rahmatulla one of the judgmente 
debtors who was present said “sign, and 
you will get the money.” The decree 
holder then signed. Abdullakhan adds in 
his evidence that Ghulam Nabi said that he 
had received Rs. 1,344 from Sultan Bakhsh, 
Counsel for the decree-holder produced’ a 
copy of the registered mortgage deed and 
that was the only evidence he produced 
and the point of the production of ‘that 
deed was that it showed that the mort- 
gagee would pay the amount to the decrée- 
holder implying thereby that it had not: 
actually been paid when the receipt was ` 
On this evidence the executing 
Court came to the conclusion -that the 
decretal amount had not been paid and fur- 
thermore that the transfer of the property to 
Sultan Bakhsh was void under the provisions 
of s, 64, Oivil P. O., and he therefore refused 
to certify the payment, The judgments 
debtor Mian Azizulla appealed to the Dist-, 
riot Judge and the appeal was heard’ ex 
parte against the decree-holder. The learn- 
ed District Judge came to the conclusion 
that whether or not the money had been paid 
to the decree-holder there was an adjust: 
ment within the meaning of O. XXI, r., 2 
and he held thats.64 had no application 
to the proceedings. He therefore reversed 
the finding of the executing Court and 
directed that the receipt should be certified, 
Against that order the decree-holder has 
appealed and the judgment-debtor Azizulla 
has presented crogs-objections, The appeal 
of the decree-holder is for the setting aside 
of the order of the District Judge and the 
cross-objections pray that an additional 
order should now be made that the property 
| (to one 
iayatulla, I am informed by.“ Counsel) 
should be restored to the judgment-debtor. 

‘To deal first with the appeal: - It: is 
clear that if there was an. adjustment 
within the meaning ef O. XXI, r. 2, then 
the provisions-ofs. 64: have- no application 
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to this case, for a transfer made contrary to 
the provisions of s, 64 is only void as 
against claims enforceable under the attach- 
ment. If there was an adjustment out of 
Court there was no further claim which 
could be enforced under the attachment, 
Authorities in support of this proposition 
are Annamalai Chettiar v, Palamalai Pillai 
(1), Khushalahandv. Nandram (2) and Chin- 
dha v. Chhagan Lal (8). Onthe evidence 
of the mortgage deed and the receipt exe- 
cuted on October 27 and the endorsement 
on the warrant of sale by the decrees 
holder of the same date there can, in my 
opinion, be no doubt that the decree has 
been satisfied in so far as the judgment- 
debtor is concerned. It is apparent from 
the terms of the receipt that the decree- 
holder agreed to get his money from Sultan 
Bakhsh instead of from the judgment- 
debtor. If he had not got that money his 
remedy appears to be against Sultan 
Bakhsh and against the judgment-debtor. 
I am, therefore, of opinion that the decree 
was adjusted out of Court and should 
have been certified. I therefore dismiss the 
appeal, 

Ag regards the crosseobjections it is the 
duty of the executing Court under s. 144, 
Oiyil P. O., to give effect by way of restitu- 
tion or in such other way as may be neces- 
sary to the effects of the decree of the Ap- 
pellate Court and in fact learned Oounsel 
for the judgment-debtor informs me that 
his client did apply for restitution of the 
property to the executing Oourt but that 
his application was refused, In that case 
he had obviously furthér remedies against 
the order refusing restitution and in any 
case it would obviously not be equitable 
to give such relief on this appeal when 
one of the parties concerned, namely, Inay- 
tulla is not before the Court. I am there- 
fore of opinion that the cross-objections 
must also be dismissed and accordingly so 
dismiss them. The appellant will pay the 
costs of the judgment-debtor, Azizulla, on 
the appeal and the judgment-debtor, Aziz- 
ulla, will pay the costs of Haji Ghulam Nabi 
on the cross-objections. Pleader’s fee will 
be Rs. 16.0n.the appeal and Rs. 16 on the 
cross-objections. —s 

D. Appeal dismissed. 

(1) 41 M 265; 43 Ind. Oas. 539; A I R 1918 Mad. 127; 
33.M L J 707;22 MLT 461; (1917) M W. N 882; 7 L 
W 298 (F B) i i h 
on 35 B 516; 12 Ind, Cas. 572; 13 Bom. L R 


(3) A I R 1928 Bom. 545;415 Ind. Oas. 414; 30 Bom. 
L R 1488; Ind, Rul. (1939) Bom, 316, Hi 
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RANGOON HIGH COURT 
Second Appeal No, 96 of 1939 
August 16, 1939 
Dunk uy, J. 
P. A. ALAGAPPA CHETTYAR— 
APPELLANT 
VETSUS 
KO KALA PAT AND ANOTHER— RESPONDHNTS, 
Transfer of Property Act (IV of 1882), 3. 3— 
“Attested,” meaning of—Writer of document, if can 
be attesting witness—Man signing document and des- 
cribing himself as writer thereof — Inference — It 
can be shown that he signed also as witness. 
“Attested’’in s,3, T. P. Act, means that a person 
has signed the document by way of testimony of the 
fact that he saw it executed. The party who sees the 
document executed is in fact a witness to it, if he 
subscribes as a witness, he is then attesting wit- 
ness. 16 Ind. Oas. 250 (1) and Burdett v. Sptfsbury 
(2), relied on. 4 i 
The writer of a document may, perform a dual 
role: he may be an attesting witness as well 95 the 
writer. Whenaman places his signature upon a 
document and at the same time describes himself as 
the writer thereof, the inference is that he sigas as 
the writer and nothing else, but, asa mattor of fact, 
it canbe shown that he signed not only as the 
writer but also as a witness of the fact that he saw 
the document executed or reteived a personel 
acknowledgment from the executants that they had 
executed it. 62 Ind. Oas. 97 (3), 43 Ind. Oas. 983 (4) 
and 114 Ind. Oas. 84 (5), relied on. 


S. A. against the decree of the District 
Court, Henzada, dated January 31, 1939. 


Mr. Basu, for the Appellant, 
Mr. U Po Aye, for the Respondents. 


Judgment.—The sole question. for deci- 
sion in this second appeal is whether the 
mortgage bond in suit had been duly 
executed within the provisions of s. 59, T. 
P. Act, namely, by being signed by the 
mortgagors and attested by at leas two 
witnesses. The signature by the mortgagors 
is admitted but the question in dispute is 
whether the bond had been attested by 
two witnesses. The original Court beld 
that it had been so attested, but, on frat 
appeal to the District Court, the learned 
District Judge has reversed this decision. 
A reference tothe bond itself shows that 
besides the cross marks of the two mortgas 
gagors, which appear at the foot of the 
document, there appear two signatures on 
the left hand side: oneis that of Po Tauk 
and the other is that of a person named 
Somasundaram. Below Po Tauk’s signature 


appears the word “writer” and above 
Somasundaram’s signature appears the 
word “witness.” The question for decision, 


therefore, is whether Po Tauk was an 

attesting witness, within the definition of 

“attested “appearingin s. 3, T. P. Act, 
Unfortunately this definition is mot of — 


t 


160 
much assistance in the decision of the 
point which is raised in this case, namely, 
whether a person who has signed his name 
on a document as the writer thereof can 
be an attesting witness, In my view “‘attest- 
ed" means that a person bas signed the 
document by way of testimony of the fact 
that he saw it executed. This appears- to 
me to be the definition of “attested which 
was given by their Lordships of.the Privy 
Council in Shamu Patter v. Abdul Kadiri(1), 
Mr, Ameer Ali, in delivering. the judgment 
of their Lordships, referred to the decision 
of the House of Lords in Burdett v, Spilsbury 


(2), and reférred to the speech of the Lord- 


Chancellor who said : 

ni, The party who sees the will executed is in facta 
witness to it} if he subscribes as a witness, he is 
then attesting witness,” 


_ There is ample-authority for the proposi-- 


tion: that: the: writer of a document may, 
as’ learned’ Counsel for the respondents has 
put it, perform a dual role: he may. be an 
attesting witness as well asthe writer: 
see Jagannath Khan vy. Bajrang Das’ (3); 
and Paramasiva Udayan v. Krishna Pada- 
yacht (4). In Abinash Chandra v. Dasrath 
Malo (5), a case upon which the learned 
District Judge relied, this question was 
fully considered, and it was there decided 
that: because a person had put his signa- 
ture on the document in some other capacity 
it did not necessarily follow that he could 
not also be an attesting witness. The 
head-note of the case reads as follows: 
“The mere fact that a person is the scribe or that 
he puts the word ‘scribe’ after his name will Rot, 
in. itself, show that he has not put his signature 
om the document by way of saying that he had 
seen the instrument executed, At the same time, it is 
notright to hold as a matter of law that, even al- 
though, on the construetion of the document, the name 
is put alio iniuitu, the fact that the name ison the 
doeument at all makes the man an attesting witness.” 


Consequently, it appears to me that the 
correct view is that when a man places his 
signature upon a document and at the same 
time describes himself as the writer thereof, 
the inference is that he signs as the 
writer and nothing else, but, asa matter of 
fact, it can be shown that he signed no; 
only as as the writer but also a witness of 


(1) 35 M 607; 16 Ind. as, 250; 391 A 218; 23M Lg 
331; 16 O WN 1009; 12 M L T 338; (1912) M WN 
935; 10 A L J 259; 14 Bom, L R 1034; 16 0L J 596 


0), 
E (1843) 10 Ol, &-Fin, 340; 59 R R 105. 
(3)48 O 61; 62 Ind. Oas. 97; A I R 1921 Oal, 


8, l 
See M 535; 43 Ind, Oas. 983; A IR 1918 Mad, 491; 
7L W 241, Í 


(5)56 O 598; 114 Ind. Oas. 84; A I R1929 Oal. 123; 
32 Ó W N1228;48 O L J 281; Ind. Rul, (1929) Oal 
180. e ou ; oe 
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the fact that he saw the document executed: 
or received a personal acknowledgment. 
from the executants that they had executed 
it. 
-In this case Po Tauk has given evidence: 
and he has definitely stated that he wrote: 
this document, but after it had been written 
it was read over to the executants, that as 
they were illiterate they held the pen while 
he put their cross marks on the document 
and wrote their names opposite their rese. 
pective cross marks, and that after all this- 
had been done he wrote his name and the 
description “writer” on the left hand side 
of the document. In cross-examination he 
stated that he could not give this evidence - 
in reference to tbis particular docu- 
ment but that he gave his evidence as part 
of his invariable practice, his profession in - 
life being the profession of a petitions 
writer. He says that invariably, wken he: 
drew up documents which were to be exe- 
cuted by illiterate persons, he adopted this 
very procedure. The learned District Judge 
has discarded his evidence upon the ground 
that his evidence was not really relevant 
because it was not evidence in regard to. 
the execution of this particular document 
but evidence in regard to his practice in ` 
the writing and executing of documents. 
But, to my mind, this makes his evidence 
of more value in this particular case, be- 
cause itis tothe effect that his invariable 
practice was to sign documents not merely 
as the writer but by way of testimony of- 
the fact that he: had seen the documents 
executed; and, so far as this particular case 
is concerned, the fact that he cannot, out 
of the very large number of documents 
written by him, remember this particular 
document becomes of noimportance in view 
of the evidence of Mutu Raman who has 
deposed that he was present when this docu- 
ment was written and executed and when 
Po Tauk signed. it, and. ke has been 
able to state that in this particular case Po 
Tauk wrote. the document, read it over to 
the executants, then caused them to hold 
the pen while he. made their cross marks, 
and after all this had been done put his- 
Signature in the left-hand margin aa the - 
writer. Therefore to my mind, it has been. 
established as a fact in this case that.Po 
Tauk signed his name upor this document 
not merely,as the: writer. but.also as testi-: 
mony that he had actually seen the execute: 
ants execute the-document: That: being 80,, 
he was an attesting, witness within the 
meaning of the definition in ::3, T. P. Act. __ 
This ; appeal 4 is §therefore allowed, the 
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judgment and decree of the District Court 
on first appeal are set aside, and the judg- 
ment and decree of the Sub-Divisional 
Court of Henzada are restored with ccsts 
throughout, Advocate’s fee in this Court five 
gold mohurs, 

5. Appeal allowed, 


CALCUTTA HIGH COURT 
Appeal No. 188 of 1935 
ii August 2, 1939 
R. O. Mirrer, AND MAHAMAD AKRaM, JJ. ` 
RANADA KISHORE ROY—DEPFESNDANT— 


APPELLANT 
versus 
' + BWARNAMOYEE DEBI w/o 
‘NALINI KISHORE ROY—PLAINTIFE— 
RESPONDENT 


Hindu Law—Widow—If can sue her co-sharer 
for partition—Partition—Partition of lands—Party 
alleging them to be still joint—He must prove that 
they were again thrown into common steck—Co- 
sharer—Adverse possession—Acquisition of title by 
adverse possession by one co-sharer for himself and 
as executor of his brother’s estate, wtih common 
fund—If entitled to eaclustve title-~Hvidence— 
Account books uithdrawn from Court by pat kin ie 
after institution of suit—No credible explanation 
— Inference that they would have supported plaint- 
1ff's case—Benami~— Question to whom property pur- 
chased benami belongs—Source of purchase money 
should te traced. 

A Hindu widow is entitled to maintain a suit 
for partition against her co-sharer or cc-sharer of 
her late husband. All that has to be secured in 
favour of the reversioners is that the! partition 
should be so carried out as not to affect their rights, 
Janoki Nath v, Mathura Nath (1) and Bepin Behari 
v. Lal Mohun (9), relied on, Mohadeay Koer v. Harak 
Narain (2), explained. |p. 762, col. 2; p. 763, col. 1.) 

Where the lands were partitiened by metes snd 
bounds and the ccmmon title which the parties had 
before in the lands of parent estate is severed, 
the party alleging that the lands are still joint 
must prove that since the partition lands were 
again thrcwn into common stock. [p. 768, col. 2.] 

Where a co-sharer has acquired title by adverse 
Possession against the other lawful owners both in 
his individual capacity and as executor to the estate 
of his brother by spending money which came from 
the estate of his brother and of his own estate, 
he cannot claim an exclusive title to the property 
so acquired. 

Where no credible explanation has been given 
why the defendant has not produced the acccunt 
books which had been taken out of Oourt by him 
after the institution of the suit it is a legitimate 
comment of the other side that if these account 
books had been produced by the defendant they 
would have supported the case of the plaintiff. [p. 
766, col. 1.) 

In the case of benami purchase where the ques- 
tion arises as to whom the property so purchased 
belongs, the best thing would be to trace the source 
of the purchase money, | 

A. from the original he: decree of the 
Sub-Judge, Third Court, Mymensingh, . 
dated April 26, 1935. Be leans 
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Messrs. Jatindra Mohan Chowdhry and 
Rabindra Nath Chowdhry, for the Appel 
lant. 


Messrs, Girijaprasanna Sanyal, Prakash 
Chandra Pakrashi and Bankim Chandra 
Banerjee, for the Respondent. 


Judgment.—This is an oppeal by the 
defendant in a suit instituted by the 
plaintiff for partition by metes and bounds 
of her eight-annas share in a large 
number of properties which are described 
in the schedule to the plaint., She has 
also prayed for a declaration of title to 
eight-annas share in two Touzis Nos. 2575- 
and 2076 which are known as the Syama- 
gram properties and are included in 
Item No,4 of the plaint. The facts admitted 
are these: ; 

The common ancestor was Harikishore 
Roy who died leaving two sons, Ramani 
Kishore Roy and Nalini Kishore Roy. 
Ramani was the eldest. His son Ranada 
is the defendant in the suit. Nalini 
Kishore Roy died on March 3, 1902 when 
he had just attained majority. He left 
him surviving a childless widow Swarna- 
mayee Debi who is the plaintiff. He had 
executed on May 11, 1901 a will by 
which he appointed his brother Ramani 
Kishore, executor. By the will, his 
widow Swaranamayee was given the 
power to adopt a son. Ramani took out 
probate of this will in the year 1902 shortly 
after the death of Nalini. In this case we 
need not go into the question as to whether 
a permission to adopt had also been given 
to Swarnamayee orally by her husband or 
not. In my event, she had the power of 
adoption whether by virtue of the permis- 
sion given by the will or by virtue of the oral 
permission alleged tohave been given to her 
by her husband. In 1908, Swarnayee adopte 
ed the youngest son of Ramani Kishore 
and named him Narmada Kishore. The 
adopted son died unmarried in the year 
1915. The position therefore is that the 
beneficial interest in the estate which was 
not admittedly disposed of by the will of 
Nalini Kishore belonged to Swarnamayee 
from the date of the death of Nalini till the 
adoption. Afrer the adoption the beneficial 
interest vested in the adopted boy and on his 
death Swarnamayee, his mother, inherited 
the beneficial interest from him. She has 
from the date of the death of her adopted 
son a Widow's estate in the properties 
which may be found to be properties joint 
between him and Ranada. Ramani Kishore 
died on January 9, 1922. During his fife- 
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time he was in possesssion of a half-share 
of.the joint estate in his own right and the 
other half-share as executor to the estate 
of Nalini Kishore Roy. It appears that after 
the death of Ramani, differences arose 
between Ranada and Swarnamayee, In 
September or October 1924, there was a 
separation between the two and Swarnamyee 
and Ranada began separate collection of 
rent. There was also by this time separa- 
tion in mess. It was probably in December 
1924. On January 7, 1925 Swaranamyee 
instituted a suit for accounts against Ranada. 
The suit terminated in a compromise 
decree passed by this Oourt on July 7, 
1931. The compromise decree is an 
exhibit in the case (Hx. 24, Vol. II, p. 321 
of the paper-book). We will have to deal 
in some detail with the terms of this com- 
promise decree and with the proceedings 
in execution which followed this compromise 
decree in a later part of the judgment 
when we will be dealing with the merits 
of the contentions raised by the parties 
before us as to the plaintiff's title or share 
in some of the properties to which she 
has laid a claim to the extent of eight annas 
share. The defendant raised many points 
in his defence. The written statement is a 
prolix document, The contentions of the 
respective parties however appear clearly 
from the judgment which has been delivers 
ed by the learned Subordinate Judge. 

The first defence which raised a pre- 
liminary point was that the suit for 
partition by the plaintiff is not maintain- 
able inasmuch as it was not a bona fide 
suit at all, The second defence was that 
the suit was bad for nonsjoinder of parties. 
The third defence was that certain pro- 
perties were the self-acquired properties 
of Ramani and in some other properties 
the share of Ranada was more than the 
share of the plaintiff. The difference 
in the shares according to the defendant 
was brought about by reason of the 
acquisition by Ramani for his own benefit 
and advantage from out of his own funds 
of certain shares which belonged to others, 
We have quoted above the defences which 
are material for the purpose of consider- 
ing the points which have been raised 
before us in this appeal. Those contentions 
are: (1) that the suit is not maintainable; (2) 
that Mouza Koyedi which is Item No. 1 of 
the plaint belongs exclusively to defendant 
No. 1. In any event the plaintif is not 
entitled to claim more than five annas share 
in the said property; (3) that a partition of 
Mouza Koyedi cannot be made in this suit 


RANADA KISHORE ROY b. SWARNAMOYEB DEBI (CAL,) 


18810 


as necessary parties have been left out; (4) 
that the plaintiff has not eight annas share in 
Muktirkandi which is Item No. 12 of the 
plaint; (5) that the Bhayabapa Kutchery 
which forms a part of Item No. 2 of the plaint 
belongs exclusively to the defendant; and 
(6) that Touzi No, 2575 belongs exclusively 
to the defendant and Touzi No, 2576 exclus 
sively tothe plaintiff. The plaintiff cannot 
have eight annas share in both those touzis 
on the footing that both of them are joint 
i aa of the plaintiff and the defen- 
ant. 

The first question is whether the suit 
for partition is maintainable or not. We 
have already stated that the plaintif has 
Only a widow's estate in the properties 
left by her adopted son and also in 
those properties which were subsequently 
acquired by Ramani on, his own 
behalf and on behalf of the estate of his 
brother Nalini Kishore. She represents the 
estate fully. It is only that her powers of 
alienation are limited, Any decree passed 
in her favour or against her in a bona fide 
litigation fairly fought out or fairly compro- 
mised would bind the reversioner, These 
principles are well established. Under the 
circumstances it is necessary tosee whether 
@ person having such an estate is entitled to 
maintain a suit for partition against her 
co-sharer or co-sharer of her late husband. 
This question was considered by a Full 
Bench of this Oourt in Janoki Nath v, 
Mathura Nath (1). The judgment of the 
Full Bench was delivered by Ramesh 
Ohandra Mitter, J. It was held that a 
Hindu widow or a transferee from a 
Hindu widow is entitled tomaintain a suit 
for partition against the co-widow and her 
husband’ co-sharers. Mr. Obowdhury 
appearing on behalf of the appellant has 
cited before us a judgment delivered by 
the same learned Judge in the same volume 
in Mohadeay Koer v. Harak Narain (2), 
The passage on which reliance has been 
placed by the appellant ison pp. 250 and 
201“ of the report, The learned Judge 
points out that the right of enforcing 
partition is generally a common incident 
in a joint undivided property. Then he 
observes that from that it does not 
follow that a Civil Court would be bound to 
decree partition at the instance of a Hindu. 
widow without a special case of necessity. 
being established for partition. The inter- 


(1) 9 O 580; 12 O L R 215 (F B): 
(2) 9 O 244. 
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Pretation put upon this passage by Mr, 
Ohowdhury is that a Hindu widow ought 
generally to be refused pertition unless she 
establishes’ special cause or necessity. That 
may be the correct interpretation of the 
passage, if it be taken out of the context. If 
that is what Mitter, J., meant by this pase 
sage, he himself has expressed himself 
otherwise when delivering the judgment of 
the Full Bench in thecase which we have 
noticed above. In Mohadeay Koer v Harak 
Narain (2), referred to above the learned 
Judge then points out the peculiarity of 
a Hindu widow's estate. He rightly pointed 
out that she represents the estate yet the 
person who would take after her would not 
take through her but would take as the 
heir of the last male owner. It is also 
pointed out that till her death it is not 
certain as to who would be the next 
taker. Then, he says that under those 
circumstances, it would be the duty ofa 
Court of justice to see, before decreeing 
partition, that the interest of the presump- 
tive heir be not affected by its decree. 
This passage means that having regard to 
the fact that a Hindu widow represents 
the estate, the Court should be careful to 
see that by the partition the interest of 
the presumptive reversioner may not suffer. 
That means that a partition is to be decreed 
but in making the allotment, sare should 
be taken that the allotments are fair, for 
the decree made would bind the next taker 
who does not take through the widow but 
through another man, namely the last 
male owner, Then the learned Judge ob- 
serves that before decreeing partition, the 
Court should be satisfied that the claim 
a bona fide one arising 
Out of such necessity as renders partition 
desirable between two joint owners. The 
force of the last:mentioned passage, in 
our judgment, has been affected by the 
decision of the aforesaid Full Bench, We 
think that the law has been put correcily 
by a later decision of this Court in Bepin 
Behari v. Lal Mohun (3). The passage 
which is at p. 212 runs thus: 

“Thata Hindu widow has a right to partition 
has been established by the Full Bench decision in 
Janoki Nath v. Mathura Nath (1) and the assignee of 
a Hindu widow is in the same position, All that has 
to be secured in favour of the reversioners is that 


tlie partition should be so carried out as not to affect 
their rights,” 


This is exactly what we have said ag 
the law on the subject, Even if the obser- 
vation of Mitter, J. in Mohadeay Koer v, 
Harak Narain (2), to.the effect that only 


(3) 12 O 209, 
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when the claim ofthe widow for partition 
is a bona fide one arising from such 
necessities as render partition desirable 
between the two joint owners, is still good 
law, we do think that on the facts of this 
case partition is desirable, Those facts 
are these that the claim of the plaintiff to 
a large portion of the properties was dee 
nied before the institution of this suit. In 
1926, she laid a claim to eight annas 
share of Taluk No. 2575 in a rent suit 
instituted by the defendant against a tenant 
claiming sixteen annas share of the rent. 
Her claim was resisted by the defendant who 
got the judgmentin his favour. Since then, 
she is being excluded from the rents and 
profits of all the lands of Touzi No, 2575. 
Her claim to eight annas share of Muke 
tirkandi was denied as also the share which 
she claims in Koyedi. Those claims were 
denied before the suit, they were denied in 
this suit while it was in the trial Court 
and has been denied even now. That 
itself is a ground why she should be allowed 
to maintain the suit for partition. There 
is no love lost between the plaintiff and the 
defendant and the defendant is obstructing 
her atevery stage. We accordingly over- 
Tule the first point urged before us and 
hold that the suit for partition by the 
plaintif, although she has a widow’s estate, 
is Maintainable, 

We now proceed to deal with the merits 
of the respective claimsofthe parties and 
we take up in the first instance Item No, 1 
ofthe plaint, namely Mouza Koyedi. The 
position is this: this mouza along with 
other mouzas formed part of the parent 
estate, Touzi No, 4734 of the Mymensingh 
Collectorate, and in the said parent estate 
the common ancestor of Nalini Kishore and 
Ramani Kishore had a share. The parent 
estate was partitioned under the provisions 
of the Estates Partition Act in the year 
1857. Other lands of the parent estate were 
divided and formed into separate allotments, 
Those allotments were given separate touzi 
numbers. Two of these touzis so created at 
the said partition were Nos.6154 and 6155. 
These two touzis were allotted to the come 
mon ancestor of the parties. Mouza Koyedi 
was then covered with jungle and was une 
inhabited, That mouza was not partitioned 
by metes and bounds and allotted separately 
to the proprietors of the parent estate. It 
was kept ejmali between all the proprietors. 
and in the butwara papers it was recorded 
that Taluk No, 6154 had 1 anna, 13 gandas, 
1 kara, 1 krant share therein and Taluk 
No. 6105 had a similar share. The other 


164 
Go-proprietors who bad shares inthe said 
Mouza which was left joint were the pro- 
prietors of the allotments: which were num- 
bered as Touzi Nes. 4734, 6153, 6156. 6157, 
6158 and 6159, (Exhibit P., p. 1, Vol. 2 and 
the depositionof Rajendra NathOhakrabarty, 
D. W. No. 5, Vol. 1, page 203 of the paper- 
book). . The plaintiff's case is that Ramani 
Kishore and Nalini Kishore were entitled 
half and half to 3 annas, 6 gandas 2 karas 
2 krants share in the said mouza as a result 
of the allotment in the butwara prcceedings 
of the year 1857. 
` The plaintiff's further case is that Ramani 
Kishore on behalf of himself and as execu- 
tor to the estate of his brother Nalini 
Kishore ousted the remaining co-sharers 
who had interest in this mouza as a result 
ofthe butwara proceedings and acquired the 
femaining shares by adverse possession. 
The case of the defendant alsois that the 
remaining co-proprietors of the said mouza 
who where proprietors of the aforesaid six 
taluks which we have mentioned above had 
lost their title. According to the plaintiff 
therefore, the plaintiff and Ranada, the de- 
fendant, are the only persons who have 
interest in this mouza. According to the 
defendant, he alone has 16 annas interest 
in this mouza. The defence of defendant 
No. 1 with respect to this Mouza was put 
before the lower Court on tkis basis that 
as the lands were jungle lands and incap- 
able of possession, the lawful title even to 
the 3 annas 6 gandas 2 karas and 2 krants 
share of the common ancestor of the parties 
was lost because that common ancestor 
did not exercise any act of possession. 
Neither in his written statement nor in the 
evidence is it alleged that the common 
ancestor was ousted by anybody else. On 
no principle of law could that extreme 
position be maintained and that position 
accordingly has not been sought to be 
maintained before us by Mr. Ohowdhury. 
Mr, Chowdhury puts his argument in three 
compartments. He says that the plaintiff is 
entitled to 1 anna 13 gandas 1 kara 1 krant 
share in this mouza and the remaining share 
must be taken to belong to Ranada. One 
anna 13 gandas l kara 1 krant share belongs 
tö him as lawful owner and the rest 
belongs to him because his father acquired 
for himself title by adverse possession to a 
good portion of the remaining share and he 
himself had acquired by adverse possession 
title to the remaining 6 annas share, 

With regard-to his contention that the 
plaintiff should not be given any share in 
, excess’of 1 anna 13 gandas 1 kara 1 krant he 
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is met by 2 document which is conclusive: 
against him. In the year 1910, Ramani 
Kishore for self and as executor to the estate: 
of his brother Nalini Kishore sued a col- 
lecting agent of hisof the name of Jamini 
Kishore Mallik for accounts. In para. 1 
of.the plaint, hbe madea clear admission. 
that 10 annas of Samagram belonged in 
equal shares to his estate and to the estate: 
That is a clear statement: 
that he prescribed against the other lawful 
owners both in his individual capacity and 
as executor to the estate of his brother. 
There is evicence on the record that for the 
purpose of acquiring title by adverse 
possession money had to be spent. There 
were the costs of reclamation and other 
costs which had to be incurred for the 
purpose of putting out the other lawful 
owners who had the remaining- share in the. 
land. The evidence is conclusive that 
Ramani had no separate funds of his own.. 
Whatever came from the estate of his 
brother and of his own estate were pooled 
together and formed one fund and all 
moneys used to be spentfrom this common 
fund. 

There remains however the question as to 
whether the defendant hasexclusive title to. 
the remaining 6 annas share which ac- 
cording to him he himself had acquired for 
his own benefit by adverse possession after 
his father’s death. It is admitted that such 
adverse possession commenced while 
Ramani was alive but that it was completed . 
after his death. That is the case of the. 
defendant. It cannot be said onthe evi- 
donce that Ramani had a different intention 
in possessing this 6 annas share from the | 
intention with which he began to possess 
the remaining shares in which he perfected 
title by sdverse possession during his life- 
time. The costs of reclamation and other 
costs which were necessary for the purpose 
of acquiring in course of time a title by 
adverse possession came from the. same 
source asin the other case. The evidence 
however points out to the fact that even 
with regard tothis 6 annas share it was not. 
Ranada but Ramani who had completed. 
title. In 1229, Ranada instituted’ a’. suit. 
for accounts- against his: Gomasta,, 
Nikhileswar Chakravarty. He claimed: 
accounts in respect of Mouza Koyedi also . 
(Item No. 2 insch. 2of the plaint) In 
para. l of the plaint. he made the statement. 
that his father was “in ownership and pos- 
session” of the said mehal No. 2 in Khamar . 
Tight in his own right and with right ac- 
quired by adverse possession. These state- 
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ments prove that it-was not,he but his father 
who had perfected the title by 12 years’. 
adverse possession. - We accordingly hold 
that in Mouza Koyedi the plaintiff has a 
‘share which is equal to the share of the de» 
fendant. In view of the fact that it is the 
both sides’ case that no other person has 
‘any subsisting right in this property, we do 
‘not see how the owners of the other 6 touzis 
mentioned at p. 203 of the deposition of 
the defendant's witness No. 5 are necessary 
parties. According to both sides, they have 
no subsisting interest in this property. No 
‘doubt, they are not bound by any adjudi- 
cation and they would not be bound by any 
finding in this suit that they have lost their 
title. The learned Subordinate Judge has 
made the necessary provision by directing 
that Mouza Koyedi ought to be treated as 
an independent unit and to be partitioned 
balf and half between the plaintiff and the 
‘defendant. This is, we think, a clear direc- 
tion and we uphold it. This disposes of 
the second and third points raised by Mr. 
‘Chowdhury. 

With regard to Muktirkandi, it is admit- 
ted that Nalini and Ramani had small shares 
therein. Later on, shares were acquired by 
purchase from the stranger co-sharers, One 
of such conveyances was taken in the name 
of the plaintiff. It is admitted that in that, 
both the plaintiff and Ranada had equal 
shares, Five other conveyances were, how- 
ever, taken in the name of Ramani Kishore 
alone. They are respectively Ex. B-l, dated 
Pous 1312, Ex. B-2, dated Magh 1312, Ex. 
B, dated Ashar 1315, Ex. B-3, dated Chait 
1319 and Ex. Be4, dated Aswin 1324, They 
are printed in Vol. II p. 59 to 62. The 
‘question is to whom the shares so purchased 
in the name of Ramani belong? The best 
thing in such cases would be to trace the 
‘source of the purchase money, We have 
in this sase the admitted fact that the plaine 
tiff was joint in property, mess and worship 
with Ramani who was her brother-in-law. 
The learned Subordinate Judge has dis- 
believed the care of the defendant that 
Ramani had a separate Tahabil. Nothing 
has been said before us by the appellant's 
Advccate which would entitle us to revise 
the finding of the learned Subordinate 
Judge, for which he has given very cogent 


reasons, It is proved that all the moneys. 


which came from the properties which were 
in the possession of Ramani on his own 


behalf and as executor of his brother’s 


estate was entered info one account book 
and formed a common fund. In the year 


1420, the plaintiff brought a suit No. 1 of 
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1925 for accounts against Ranada. In that 
suit, the ejmali account books for the years 
1309 to 1328 had been filed. That appears 
from p. 376 of Vol. II of the paper book. 
The account suit was compromised in this 
Court. The compromise decree is Ex. 24 
at p. 321, By the compromise, Ranada agre- 
ed to pay Rs, 10,000 to Swarnamzyee in 
instalments. The compromise decree further 
provided that the plaigtiff Swarnamoyee 
would have the account books of odd years 
filed in Court, namely of the years 1309, 
1311, 1313, 1315, 1317, 1319, 1321, 1323, 
1325 and 1327 and the defendant Ranada 
would take out from Court and retain in 
his possession the account books of the 
remaining years, namely. 1312, 1314, 1316, 
1318, 1320, 1322, 13824, 1326 and 1328. The 
compromise decree was made on July 17, 
1931. There was a direction that all the 
account books and papers would remain in 
Court for one year from that date and after 
the expiry of one year, the plaintiff and the 
defendant would be entitled to take out 
from the Oourt the account books falling to 
their respective shares. Proceedings in exe- 
cution were started by Swarnamoyee for 
taking out the account books which were 
given to her by the compromise decree. 
These proceedings were started in July 
1934. In those proceedings Ranada prefere 
red objections and his case was that the 
plaintiff was not entitled to withdraw from 
Court all papers to which she was laying 
claim. 

From these proceedings, it is quite clear 
that all the account books, namely, from 
the year 1309 to 1328 which had been filed 
in Court remained in Court at least up to 
February 1935. On February 16, 1935, 
the Court overruled the objection of Ranada 
and directed the account books of the odd 
years to be delivered up to the plaintiff and 
directed Ranada to take out of Court ace 
count books of the even years. Ranada, 
therefore, got back the account books of the 
years 1312 and 1324 which are relevant to 
the question which we are discussing after 
February 1935. The present suit for parti- 
tion had already been instituted then. TIt 
was instituted on January 8, 1934. He has 
not produced the account books of the 
years 1312 and 1324 which would have 
indicated from what source the money for 
the conveyances, Exs, B-], B-2 and B 4 was 
paid out. The plaintiff, however, has filed the 
account books which she withdrew in pur- 
suance of the said compromise decree, name- 
ly the account book of the year 1315 and 
the account book of the year 1319. In the: 
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account book of the year 1319 under the 
entry of Chait 12, 1319 there appears an 
entry to the effect that the whole of the 
consideration money for Ex. B-3 was paid 
out of the commonfund. In the account 
book of the year 1315, some pages of Ashar 
1315 are missing. The conveyance Ex, B is 
dated Ashar2, 1315, That page is missing, 
Therefore, the payment of the considera 
tion money Rs, 440-cannot be found in the 
Baid account book fcr that reason. But there 
is an entry later on in the same acccunt 
bcok which shows that the costs of regis- 
tration were paid ona date in Sravan from 
out of the common till. This proves con- 
clusively that the conveyances Ex. B and 
Ex. B-3 although they stand in the name 
of Ramani were acquired for the family out 
of the family funds. No credible explanation 
has been given why the defendant has not 
-produced the account books which had been 
taken out of Court by him after February 
1935 after the institution of the suit and 
it is a legitimate comment of the other 
side that if these account books had been 
produced by the defendant they would 
have shown asis shown by the entry of the 
account books of the years 1319 and 1315 
that the whole of the consideration for 
the other conveyances was paid from the 
the joint till. We accordingly hold that the 
plaintiff has equal interest with the defen- 
dant in the land of this mouza, 

With regard to the ejaras which were 
acquired in the name of Ramani they stand 
on the same footing. ‘We accordingly hold 
that the defendant’s contention in respect 
of Mouza Muktirkandi ‘cannot stand and it 
must accordingly be overruled. The last 
. point that remains to be considered is whe- 
ther the plaintiff's claim fo half share of 
Touzi No. 2575 and 2576 is maintainable, 
The plaintiff's claim proceeds on the basis 
that the lands of these two touzis are still 
joint between the parties. The facts which 
bave been proved are these. There was a 
parent estate Touzt No. 119 of the Tippera 
Collectorate, in which the ccmmon ances» 
to Hari Kishore Roy hada share. After 
h death a partition under the Hstates 
Partition Act was started. It was at the 
time of Ramani Kishore and Nalini Kishore 
and the evidence is to this effect. In 1896 
when Nalini was a minor an application 
was put inon his behalf for an allotment 
separate from the allotment of his brother 
Ramani Kishore. This partition under the 
Estates Partition Act of the parent estate 


No. 119 was completed on August 3], 1908. 


Some‘lands, namely pathways-end so forth, 
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were left joint between the proprietors but’ 
in respect of the remaining lands separate 
sahams were formd. Saham No, 4 which was: 
formed into Touzt No. 2575 with a revenue 
of Rs. 10-6-0 was allotted to Ramani 
Kishore Roy and saham No, 5 which was. 
formed into Touzt No 2576 with the same 
revenue was allotted to Ramni Kishore Roy 
as executor to the estate of his deceased 
brother Nalini Kishore Koy. Other cc-pro~ 
prietors got other sahams. In Saham No, 4 
was included the whole of the ancestral 
dwelling-house of Ramani and Nalini. This. 
partition became effective from the Septeme 
ber kist of 1808, These facts appear from. 
Ex. 31, Vol. IL pp. 405 to 410, The position, 
in law therefore is that from September. 
1908 Ramani had no interest in Touzi 
No. 2576 and Nalini's widow, the plaintif, 
had no beneficial interest in Touzt No. 2575. 
The lands were partitioned by metes and 
bounds and the common title which the 
parties had before in the lands of parent. 
estate No. 119 was severed. 
In the plaint the plaintiff puts forward 
Various grounds in support of her case that. 
the lands of these two Touzi Nos. 2575 and 
2576 must still be treated as joint between. 
her and the defendant. It seems to us that: 
they can only be treated now as joint pro» 
perty if it is proved by the plaintiff that 
since the partition, lands of the said two 
touzis were again thrown into common 
stock. It is on this principle and this prin- 
ciple alone that the plaintiff can support her ` 
claim. We will accordingly have to examine 
the evidence on the record in this light, 
(After discussing evidence. their Lordships 
proceeded farther.) After having considered 
the evidenct on the point we do consider’ 
that the plaintiff has been able to produce- 
such evidence as lay in her power for the 
purpose of proving her case that the two 
properties wcre thrown into the common 
stock and the defendant has purposely 
withheld documentary evidence which was.. 
in his pogsession on the pretext of an ex- 
planation which we cannot accept. We 
accordingly hold that the lands of Touzi 
Nos, 2575 and 2576 are joint lands having: 
been thrown into common stock after the 
partition of 1908. In both these touzis the 
plaintiff and the defendant have equal 
shares and they must be partitioned on. 
that footing. During the course of the argu- 
ment, Mr. Chowdhury who appears for the: 
appellant did not persist in his client's: 
claim to the Bhayabaha Kutchery which ' 
has been held by the learned Subordinate. 
Judge to be a joint property of the plaintiff- 
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and the defendant. Weaccordingly do not 

_ discuss this point in our judgment. Ths 
judgment of the learned Subordinate Judge 
on this point is affirmed on the ground that 
the attack on this part of the judgment was 
ultimately not persisted in. The only pore 
tion of the decree which requires modifica- 
tion is about the direction of the lower 
Court for the appointment of a Commis- 

_sioner for partitioning the revenne paying 
properties, The partition is to be effected by 
the Collector or by his subordinate in accord- 
ance with the provisions of s. 54 read 
with O. XX, r. 18, Civil P. O. We declare 
the share of the plaintiff to be eight annas 
and of the defendant to be eight annas 
in the said reveune paying properties. If 
the Collector is unable or declines to effect 
the partition by metes and bounds on that 
footing then and then only will the Court 
appoint a Commissioner to partition the 
eame by metes and bounds. Subject to the 
above modification, this appeal is dismissed 
with costs, hearing-fee fifteen gold mohurs. 
The crosseobjections are not pressed. They 
are dismissed but without costs. 


5, Decree modified. 


——— ea 


ALLAHABAD HIGH COURT 
Criminal Reference No. 728 of 1939 
January 23, 1940 
COLLISTER AND BRAUND, JJ. 
EMPEROR— PROSECUTOR 
versus 
GANGA RAM AND ANOTHER 

OPPOSITE PARTY 

Criminal Procedure Code (Act V of 1898), 83. 307 (2), 
whether includes charges triable by Judge with aid 
of assessore. , 

‘Section 307, Criminal P, O., is part ofa group 
of sections dealing with trials by jury and when 
Bub-s, (2) refers to acquittal or conviction on ‘any 
of the charges on which such accused has been 
tried,’ it means, any of the charges on which the 
accused has been tried by jury. It does not in- 
clude those charges which were not triable by the 
jury at all, but were 
the aid ofthe assessors. 137 Ind. Oas. 810 (1) and 
135 Ind. Oas. 495 (2), referred to, No. 752 of 1939, 
relied on, 


The Deputy Govt. Advocate, 
Orown. 

Mr. Kedar Nath Sinha, for the Opposite 
Party. 


‘Braund, J.—This is a criminal reference 
tous from the Additional Sessions Judge 
of Cawnpore purporting to be made under 
s. 307, Criminal P.O. Two men were tried 
before him, each upon two charges, one 


for the 


triable by the Judge with: 
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under s. 435, I. P. O. which relates to doing 
damage by fire and the other under s, 454, 
I. P. O., which relates to lurking house trese 
pass and house-breaking. By the prace 
tice in force in these provinces the charge 
under s, 435, was triable in the Sessions 
Court with the aid of assessors, while the 
charge under s: 454, was triable by jury.. 
In this case the jury acted ina dual capa- 
city as both assessors and jurors. As a 
result of the trial the jury, in its capacity 
asa jury, acquitted the two accused upon 
the charge under s. 454 and, in their capa- 
city as assessors expressed the opinion that 
they were not guily of the charge under 
s. 435 either, The learned Judge, whose own 
opinion very evidently differed from that 
of the jury, thereupon without recording 
any judgment of acquittal or conviction 
on the charge under sg. 435, launched this 
reference to us under s. 307, in respect of 
the acquittal by the jury, as a jury upon the 
charge under s. 454. Section 307, is part of 
a fasciculus of sections dealing with trial 
by jury and by subes. (1), it sets out that 

“if in any case the Judge disagrees with the verdict. 
of the jurors... . ......and 
itis necessary for the ends of justice to submit 
the case ...,... to the High Court, he shall sub- 
mit thecase accordingly, recording the grounds of 
his opinion.” 

By subes. (2), it is provided : 

“Whenever the Judge submits a case under thig 
section, he shall not record judgment of acquittal 
or of conviction on any of the charges on which 
such accused has been tried, but he may either re- 
mand such accused to custody or admit him to bail.” 


Now, the present case is somewhat ano- 
malous by reason of the division of function 
of the jury and the learned Sessions Judge 
no doubt read that sub-section as meaning 
that he wasnot to record a judgment of 
acquittal or conviction upon any charge, 
whether it was triable by jury or triable 
by him with the assistance of assessors, 
And, accordingly, he referred the case to us 
without first acquitting or convicting the 
accused persons upon the charges under 
s, 435. We think that that view of the 
matter was technically wrong, The section, 
as we have pointed out, is part of a group 
of sections dealing with triala by jury and 
when subes. (2), refers to acquittal or cone 
viction on ‘any of the charges on which 
such accused has been tried,’ it means, we 
think, any of the charges on which the 
accused has been tried by jury. It does not 
include those charges which were not triable 
by the jury at all, but were triable by the 
Judge with the aid of the assessors. We 
find that the same view of the construction 
of subes. (2) of s. 307, was taken by the Madras 


is clearly of opinion that _ 


o 
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High Court in In re Pachaimuthu (1). An 
identical view has been expressed in the 
Bombay High Court in Emperor v. Chan- 
.basappa Baslingappa (2) and in the Patna 
High. Court* also the learned Ohief Jus- 
tice and another Judge expressed the 
same opinion, In this Court, two Judges in 
a very recent case(Reference No. 752 of 
1939) came to the same conclusion as to the 
-proper construction of the sub-section. 
That being, in our judgment, the meaning 
of the section, we think that the learned 
Additional Sessions Judge was technically 
wrong in making this reference to us before 
he had himself recorded judgment of ac- 
quittal or of conviction in respect of the 
charge under s. 435, We think that the 
proper thing therefore for us to do is now 
to stand over the present reference in this 
Court and to refer back to the Sessions 
Judge of Cawnpore the whole of the pro- 
ceedings in order that a judgment of ace 
‘quittal or of conviction as the case may be, 
may be recorded upon the other charge in 
accordance with the provisions of s. 307, 
Criminal P.O. When that has been done, 


. it will be possible for the proceedings to be 


2 
~ 


‘returned to this Court and we’ shall then 
be in a position to deal with the, present 
reference. It-will be convenientif steps are 
taken by the Registrar to ask the Sessions 
Court -of Cawnpore to inform him when 
the other charges have been dealt with, in 
‘order that.this reference may be restored 
to our list: as goon asit is ready. - 


D. Order accordingly. 

(1) 55 M 715; 137 Ind. Oas. 810; A IR 1932 Mad. 
512; (1982) Or. Oas. 430; 33 Or. L J 533; 35L W 
€71, Ind. Rul. (1932) Mad, 466; 62 M Ld 571. 

(2) AI R1932 Bom. 61; 135 Ind. Oas. 495; (1932) 
Or, Oas. 85; 33 Or. L J172; 33 Bom, L {R 1571; Ind 
Rul. (1932) Bom. 111. 


— A L I 
*See 154 Ind. Cas. 16. 





RANGOON HIGH COURT 
Civil Revision No. 362 of 1938 
May 3, 1939 

Ba U,J. . 

BENGAL NATH CO-OPERATIVE 
SOCIETY, LTD.—ÅPPLICANT 
VeETSUS 
KALI KUMAR NATH AND ANOTHRR— 

l RESPONDENTS 


Burma Co-operttive Societies ` Act (VI of 1927), 


s. 50 (2) (1), Rules under, r. 15—Sutt by society 
against member for recovery of loan advanced—Civil 
Court, if can try — Co-operative society — Loan by, 
before registratioñ—Debtor subsequent to registration 
acquiescing in it and making payments—Debdt, whether 
bindir on parties, 
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_ There is no section in the Burma Co-operative 
Societies Act or any rule in the rules framed under 
that Act, which clearly indicates that the jurisdic- 
tion of the Civil Court is barred to try asuit by the 
society for the recovery of a loan advanced to one 
of its members. Sucha suit isnot barred under 
r. 15, Burma Co-operative Oredit Societies Rules of 
1931. That rule does not show what is to happen if a 
dispute is not referred to the Registrar. 173 Ind, 
a 377 (2), relied on. 178 Ind. Oas, 363 (1), explain- 
e 


Where a Co-operative Society -advances a loan 
before itsregistration and subsequent to its registra- 
tion the debtor acquiesces inthe registration and 
makes payments towards the principal and interest 
it must be inférred that the debtor agread that the 
transaction entered into by him with the society 
before its registration should be binding upon him 
and the society after its registration. In re Thomas ; 
Ez parte Poppleton (3), relied on. E 


C. R. from the judgment of the Assistant 
District Court, Bassein, in Civil Appeal 
No. 34 of 1938, 

Mr. K. C. Sanyal, for the Applicant. - 

Mr. P. K. Basu, for the Respondents, . 


Order.—The undisputed facts: of the 
case are these: The defendant-respondents 
bcrrowed a sum of Rs. 140 bearing interest 
at the rate of Re, 1-4-0 per cent. per mensem 
frcm the plaintiff-appellant society :on 
January 4, 1936, on the exhibit bond. At 
the time of the loan -the society was not 
registered. A few months later, that is on 
July 23, 1936 the society was registered 
under the Burms Co-operative Societies Act. 
Both before and after the registration of 
the acciety the defendant-respondents made 
certain payments towards ‘the principal and 
interest and then they stopped making any 
further payments. As a result thereof the 
present suit was instituted. The main de- 
fence pleaded by the defendant-respondents 
was that as the society became entirely a 
different legal entity after its registration 
it could not sue for. recovery .of.the debt in 
question. This defence: was accepted -by 
both the lower Courts and the. suit was 
dismissed with costs. In accepting this 
defence the ledrned™ Judge „of the lower 
Appellate Court said: . 

“Now, .on January. 4, 1936, -when the -loan was 
alleged to have been -made and the bond marked as 
Ex. A was executed the plaintiff-appellant society, 
which has filed the present suit had no legal 
existence, it -having come into existence only on 
July 23, 1936, when it was registered. As such the 
plaintifi-appellant society cannot file the present 
suit unless it cam be shown that there was a 
novation of the contract, for obviously the society 
when registered cannot ratify the contract.........Jn 
the eye of the law the plaintiff-appellant society, 
which has filed the present suit is a stranger to 
the COntract.ecccssssees w... D0 the plaintifi-appellant 
can only succeed in the present suit if under the, 
circumstances of the cage it can be held that a 
stranger to the contract can sue, or, in the alter- 
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native, it'ean be shown that subsequent to the 
Yegistration of the society there was a novation of 
contract,” f 


The learned Judge added that there was 
no evidence to prove that there, was a 
novation of the contract, He further held 
‘that even if there was evidence to prove a 
novation of the contract the suit must be 
dismissed as the jurisdiction of the Civil 
‘Court to entertain and try a suit of this 
nature was barred under r, 15 of the Burma 
‘Co-op:rative Credit Societies Rules of 193]. 
In support of the second finding, the learned 
Judge relied on the case in Daeca Co- 
operative Industrial Union Ltd. v, Dacca 
Co-operative Sankhya Silpa Samity Ltd. 
(1). [have read this case and I regret to 


say. that this case does not in any way: 


support the view of the learned Judge. 
What the learned Judge said is this: 

“If a dispute is filed before the Registrar, he 
can do any of three things: ($) He can if he so 
chooses decide it himself; (4) he may decline to 
adjudicate simpliciter. Inthat case the parties are 
left to their normal’ remedy inthe Civil Court; or 
(ĉii) he msy decline to adjudicate himself, but at 
the same time think that the matter is fit for 
*arbitration.’" - f ; 

This shows that the jurisdiction of the 
Civil Court is not ousted, as imagined, by 
the learned Judge of. the lower Appellate 
Court. 
Societies Act and the rules: framed there- 
under, and. I must confess that I have 


not come across any section or: any rule 


which clearly indicates that the jurisdic- 
tion’ of the Civil Court is barred to try a 
suit of -this nature, 
that : 


“Every dispute touching the business of a Oo- 
operative Society— 


(a) between members or past members of the 


Society or persons claiming through a member or 
past member, or - 

(b) between a member or past member or persons 
so claiming and the committee or any officer of 
the Society, shall be referred to the Registrar.’ | 

It does not show what is to happenifa 


dispute is not referred to the Registrar. 
This is also the view of Mosely, J. with 


regard to the aforesaid rule for he says: 
“There is no provision in r. 15, of the Burma 

Co-operative Societies Rules, 1931, framed under 

s. 50 (2) (D, Oo-opérative Societies Act, expressly 


barring the jurisdiction of Oivil Courts in relation, 


to proceedings of the Registrar or arbitrators in 
the same way as the jurisdiction of Civil Courts is 
barred with respect-to matters connected with the 
liquidation of a Society: Maung Kyaw Tha v, Co- 
operative Town Bank, Hengada (2).” 


That leaves only one question for decision 


(IJA I R1938 Oal. 327; 178 Ind. Oas: 363; I L R 
(1938) 2 Oal. 103; 680 LJ 353;420 W N 391; 11 R 
0 346. l , i 

(2)1987 R_L R 399; 173 Ind. Oas, 377; A I R 1937 
Raig. 363; 10 R Rang. 343. ~ oOo o Mb 

LBB —97 & Jo 


— 


BENGAL NATA OO-OPARATIVE SOOIRTY LTD'v. KALI KUMAR NATH (RANG.) 


I have read the Burma Co-operative: 


All that r.15 says is 
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and the question is whether the plaintif- 


‘appellant Society has become a legal entity 


éntirély' different from the one it assumed 
before its registration and if so whether 
it can file the present suit. Answering this 
‘question in the nagative, the learned Judge 
relied mainly on s. 193, Contract Act, and 
the cases decided tnereunder. Tt is, in my 
opinion, unnecessary and in fact unprofi- 
able to deal with all the cases cited by the 
Judge of the lower Appellate Court for 
the facts of the present case are entirely 
distinguishable from the facts found in 
those cases. In every one of the cases re- 
lied on‘ by the learned Judge of the lower 
Appellate Court what is clearly found as a 
fact is that the plaintiff for whom tte 
contract’ was to be made by another person 
was not in existence at the time the con- 
tract was made and that therefore the 
company that had come into existence could 
not ratify the contract but in the present 
case’ what 16 clear is that the society was in 
éxistence and that it was the society that 
lent the money. in question to the defen- 
dant-respondents but only subsequently it 
Was registered and even after registration 
the two’ defendant respondents continued 
making some payments towards the priacipal 
and’ interest,- In these circumstances what 
is in my opitiion: applicable is the case 
in In re Thomas; Hx parte Poppleton (3) 
the head-note of which is in the following 
terms’: 

“In 1881-seven persons formed a loan society, and 
when business was commenced their members had 
increased to twenty. In June 1883, the society was 
registered under the Companies Act, 1882, with the 
knowledge and consent of all the members, In 
1881 the society advanced £100 to a borrowing 
member, repayable by monthly instalments, and 
he duly paid the instalments as they fell due until 
December 1883, when he became bankrupt: Held 
that under the circumstances the inference wag 
that all the members, hed either expressly or by 
acquiescence, mutually agreed that allthe transac- 
tions of the society previous to its registration 
should continue to be binding on the registered 


society, and consequently, that the registered societ 
could prove for the balance of the loan,” y 


As I have pointed out the defendante 
respondeats made no objection when the 
society was registered and in fact acquiesced 
to its registration and thereafter made 
payments towards the principal and in- 
terest and that therefore it must be inferred 
that the defendant-respondents agreed that 
the transaction .entered into by tnem with 
the society before its registration shouid 
be binding upon them and the society 
after its- registration. For these resons, [ 


(3) (1884) 14 Q -B-D 379; 54 L J QB 336; 5l 
603; 33 WRG. ° da 
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set aside the judgment and decree of the 
lower Court and grant a decree for Rs. 120 
with interest at the rate of Re. 1-4-0 per 
cent. per month from the date of institu- 
tion. up to the date of the decree and 
thereafter at Court rate till realization. 
- The costs of the plaintiff-appellant society in 
all Courts will be paid by the defendant- 


respondents. 
B. Order accordingly. 


C 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Criminal Revision No. 387 of 1939 

February 23, 1940 
ALMOND, d. 0, 
ROSHAN LAL HARJI MAL TaRovGH 
Smt, RADHO w/o HARJI MAL— 
PETITIONER 
versus 
- EMPEROR—Oppositg PARTY 

Criminal Procedure Code (Act V of 1898), a, 350 
—Interrogatories issued and answered—Subsequent de 
novo trial under s. 350—Fresh interrogatories, if 
must be issued—Interrogatories already answered, 
if should be excluded from evidence. 

Where interrogatories have been served and ans- 
wered and subsequently a trial de novo under B, 350 
ig demanded and granted, itis not necessary that a 
fresh set of interrogatories should be issued; nor 
the interrogatories which have already been answer- 
“ed can be excluded from evidence in the case. | 

The object of re-summoning. witnesses who have 
already been examined is thatthe Magistrate may 
geo their demeanour in the witness-box.. This 
does not apply in the oase of interrogatories. 
Therefore, the answers given to the interrogatories 
before trial de novo can ba. considered as evidence 
in the case during trial de novo. - 


“Or. R, from an.order of the. Additional. 
Sessions Judge, Peshawar, dated + Decem- 
þer lI, 1939. - in k ae = K t- - k 

Mr, L. Charanjit Lal, for the Petitioner. - 

Mr, S. B. Raja Singh, for the Crown. 
Order.—The petitioner in -this case 


Roshal Lal was convicted on two charges 
under ə. 420, I. P, O. and was sentenced 


to 18 months’ rigorous imprisonment and. 


a fine of Rs, 500: in default to 45 months’ 
further - rigorous imprisonment on each 


count.- His appeal to the Sessions Court. 


failed and he has applied for .revision 
to-this Ccurt. From the findings of the 
Courts below it appears that the modus 
operandi of the petitioner was to publish 
puzzles in the Amrit Bazar Patrika 
newspaper and to have solutions sent to 
him accompanied by money orders and 
then to publish false lists of prize-winners 
in the paper. He was convicted on two 


. specific insgances of this procédure: one in 
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which R.K. Chaterjee was concerned anc 
another in which R, R. Chaterjee wai 
concerned, ` P 

Four points have been taken on the'ap 
plication. The first is that the payment by 
R. K. Chaterjee has not been proved from 
the evidence of the latter. In connection 
with this point, it is to be noted that the 
case was firet being heard by K. B. Sadulla 
Khan and was transferred in December 
1938 to the Court of Capt. Maunsell, Inter- 
rogatories had been sent for examination of 
certain witnesses including R, K. Chaterjee 
before the case was transferred, Actually 
the Magistrate who exercised jurisdiction 
at the subsequent stage again sent interro- 
gatories for the examination of these wit- 


“nesses because the accused had demanded 


ade novo trial. In the interrogatories which 
were executed on November 19, 1938 R. K. 
Ohaterjee did state that hé had ‘sent the 
momey order for Re. 1 which was the sub- 
ject of one of the-charges against the petis 
tioner, Learned Counsel- contends that 
that statement cannot be taken into ‘cons 
sideration in view of the fact that a de novo- 
trial was demanded and granted. The sec- 
tion of the Oode dealing with this question 
is s. 350, Criminal P, C., which lays down 
that the Magistrate who succeed another 
Magistrate may act on the evidence already 
recorded by his predecessor or may re-sum- 
mon the witnesses and recommence the ine 
quiry or trial, but if the accused demands 
that any witnesses should be re-summoned 
and re-heard, then he must re-summon and 
rehear them. It does not appear to me - 
that .it is necessary in these circumstances ` 
that a fresh set of interrogatories should be 


- issued; nor does it appear to me that the 


interrogatories which have already been 


- answered can be excluded from evidence in 


the case. The’ object of ‘re-summoning wite 


nessss who have already been examined.is: 


that the Magistrate may see their demea- 
nour in the witness box, This does not 
apply in the case of interrogatories, I am 
therefore of opinion that-the answers given 
to the interrogatories on November 19, 
1935 can be considered as evidence against: 
the petitioner. on © 

“The second point which is taken - by: 
learned: Counsel for the petitioner is that the 
publication of the puzzles in the Amrit 
Bazar Patrika. has not been- proved by 
the Assistant Advertising Manager of that. 
paper. The same considerations refer to this 
argument..as to those of :R, K. Chaterjee. 
In the. evidence which was taken after- 
Oapt. Maunsell took charge of the case the- 
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- Manager of this paper stated that he:had ` 


received communications from the ‘accused 
from Amritsar. In the evidence before Oapt. 
Maunsell took charge of the case he said 
that he had received communications from 
the accused from Amritsar and Kohat. - The 
third point taken is that the delivery of the 
two money orders which form the sub- 
stance of the charge has not been proved 
from the evidence of the postal peon Mohd. 
Yusaf who gays that he delivered them. 
In his cross-examination the witness stated 
that he had been taking letters to the 
mohalla where the accused lived for a 
period of about three months but that he 
could not say whether that period was from 
June to August or from August to October. 
The Inspector of Post Offices Daya Singh, 
however, speaking from his boks shows 
ed that the two money orders which form 
the subject of the charge were handed over 
to Mohd. Yusaf and were not returned 
from which he presumes that they were 
duly delivered, and it is to be noted that 
the money ordar receipt which was to be 
sent along with the solution of the puzzle 
was recovered from the house in which the 
accused was living. The last point taken by 
learned Oounsel is that even if the accused 
is found guilty, he should be dealt with 
under. the provisions of s, 532, Oriminal 
P.C. The petitioner is now aged 23, It is 
clear from the evidence that he has been 
defrauding the public on a considerable 
scale and I am of opinion that the sentences 
which have been awarded are by no means 


excessive, The petition is therefore dis- 
missed. 
D. Petition dismissed. 


— Ee 


É BHOPAL HIGH COURT. 
- Civil Revision Petition No. 37 of 1939 
: November 19, 1939 
P. O. Brent, J. 
PRABHULAL—Partrtronge 
versus 
RAMNARAIN—Oppositgs Parry. 


Provincial Small Cause Courts Act (IX of 1887), 
3, 1l—Review—Depostt of security, when should be 
nade. 

According to s. 11, Small Cause Courts Act the 
ondition which is prescribed for furnishing security 
m depositing cash, will in case of review take effect 
within 90 days from the date of judgment. 135 Ind; 
Jas. 496 (1), followed. Jeun Muchi v, Budhiram 
uchi (2), 55 Ind. Cas. 977 (3) and 128 Ind, Oas, 765 
4), relied on, 

Mr. Masud Ahmad, for the Petitioner, 

Judgment,-—This application for revi- 


ion is filed by Prabhulal: Halvai, surety- 
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applicant, against the order of the Court of 
Small Causes, Second Ola Kean 
mal and Prabhulal, se Kosri 
an application for 


arguments of th 
Vakil for the applicant were heard ex sae 


In these lines the most important words 


This point 

been dealt with very clearly in Haji hee 
Haji Ibrahim v, Abdul Hussein Tayaballi 
(135 Ind, Oas. D. 465) (1) as will appear 


from the following quotation :— 


application is filed, he has to apply to the O 
for directions as to whether a depusit is to be ea 
or security is to be given, and some ti 


that if the Proviso is strictly 
give effect to it 


ex part 
decres and subsequently furnishes the security within 


the prescribed time. .. .’ 

In the same manner in Jeun Muchi v. 
Budhiram Muchi (2), Assan Mohammad 
Sahib v. Rahim Sahib, 55 Ind. Cas. D. 977, 
(3), Mott Lal v. Durga Prasad 198 Iad. 
Cas, p. 765, (4), the point under considera- 

(1) 135 Ind Cas. 465; 33 Bom. L R 1433; 55 B 779 
A I R 1932 Bom, 40; Ind. Rul. (1932) Bom. 81. a 

(2) 32 O 339; LO LJ 43, 

(3) 05 Ind, Cas. 977; 43 M 579; ILL. W 043 38 ML 
J ea 28 M L T 17; (1920) MW N 37% 27M LT 273 


F B.) 
: (4) 128 Ind, Cas, 765; A I R 1930 All. 830; Ind. Bul, 
(1931) All. 93; (1931) ALJ 7553.53. | E 


c 
ata 
ð- 


. from: the date of judgment. 
; Jower Court's argument: that it should be 


“V. of 1908), 
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tion has been explained and decided. It 
is apparent from thesé rulings that accord- 
ing to s. 11,8mall Cause Courts Act the 
condition which is prescribed for furnish 
ing security on depositing cash, will in 
case of review take effect within 90 days 
The learned 


deposited with the application is not correct 
in ‘the light of the rulings cited above. The 
applicant had furnished security within 
§0-days, but the lower Court did not accept 
it, and rejected the application for review 
this is in my opinion not correct, 

For the reasons enumerated sbove this ap- 
plication for revision should be allowed. It 
is therefore ordered: that the application-for 
revision be allowed; the order under revi- 
sion‘-be cancelled dnd the applicant's ap- 
plicstion “be returned to the - lower Court 
for being disposed. of on “the. merits: In 
view ofthe- circumstances of the case the 
parties shall bear their own costs. ` = 

D. Petition allowed, 
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” MAHENDRA PRASAD AND oTHERS—' 

Dg¥ENDANTS=RESPONDENTS 

Contract Act (IX of 1872), s. 70—Construction— 
Whether ‘applies-to minors—Wheither contemplates 
implied promise to pay—Oivil Procedure Code (Act 
si 100—Finding as to share of parti’s 
liability is finding of fact. KS WANA 
“Bection 70, Contract Act sets out the circum- 
stances in which a person. receiving a benefit must 
be deemed: to have impliedly agreed to pay com- 
pensation or to return the thing done or delivered 
to him. 
the law implies a promise to pay. If s, 70 is an 
instance of an’ implied contract, then clearly a 
minor cannot’ be madè liable on such a contract. 
If -a minor cannot be sued on an exprés® pro- 
mise, he cannot be sued under an implied pro- 
mise. An implied promise is nothing more than 
‘a promise which is inferred from certain circum» 
stances. The basis of a suit under 8. 70 is, a 
contractual one, and consequently a minor cannot 
be sued ‘under this section. This is made clearer 


< still by the provisions of s. 11 and. 68, Contract 


Act ‘which would. become redundant if s, 70 were 
held as applicable to minors. .Mohort Bibee v. 
Dhurmodas Ghose (1), relied on, 135 Ind. Osas. 177 (3), 
ai 109° Ind. Oas. 101 (2), not followed. |p. 773, 
col.2.j; i ~- - 20 
Finding as tothe actual share of a party's liabi- 
lity ig a pure question of fact and the High Oourt 
cannot interfere with the findings of fact of the 
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lower Appellate Court if there was material before . 
that Court upon which such findings could be 


based. [p. 775, col. 1.] . 


A. from the Appellate decree of the 
oa Judge, Gaya, dated July 20, 
1936. 


Mr. Raj Kishore Prasad, for the Appel 
jante. 


Messrs, Sarjoo Prasad, Kedar Nath 
Verma, G, P. Singh and Lal Narayan Sinha, 
for the Respondents. 


Harrles, C. J.—This is a plaintiffa’ 
second appeal from a decrce of'the learned 
District Judge of Gaya. The case came in 
the first instance before Dhavle, J. who 
referred it to a Divisional Bench. That 
Bench by an order dated February 12, 1940, 
directed that the case should be laid before 
the -QGhief Justice with a view to its 
being referred to a Full “Bench, The 
matter has in consequence been heard by 


. this Bench. 


The suit giving rise to the appeal was 
brought by the plaintifis to recover from 
defendants a proportion of sums spent by 
the former in repairing a pyne which 
served both the plaintiffs and the defen- 
dats in the suit. The plaintiffs based 
their claim ons, 70, Contract Act. Defen- 
dant- No. 4 in the suit was a minor, whereas 
defendant No.7 was an adult. The defene 
dants pleaded that they could not be made 
liable to pay anything towards the cost 
of the repairs because they had not been 
consulted before such repairs were execute 
ed and had never had an opportunity of 
rejecting the benefit proposed to be cone 
ferred upon them by the plaintiffs. Defen- 
dant No. 4 also pleaded minority. The 
learned Subordinate Judge, who heard the 
case at first instance, decreed the plaintiffs’ 
claim against all the defendants’ whereupon 
defendants Nos.4 and 7 appealed to the 
Court of the District Judge. The learn- 
ed District Judge held that there was 
nothing-in s. 70,- Oontract Act, which 
required the plaintiffs‘to give the defen» 
dants an opportunity of rejecting the pro- 
posed benefit before they could succeed in 
the suit, He further held that s. 70 did 
not apply to the case of a minor and con: 
sequently allowed: the appeal: of defenə 
dant No. 4 arid’dismiesed-the: suit against 
him in itg entirety. Though he held that 
defendant No.7 was liable he found that 
the claim was excessive and reduced the 
amount decreed. Defendant No. 7 has not 
appealed, but the plaintiffs have appealéd, 


contending that they were entitled to the 
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sequently that they were bound to pay a 
proportionate share of the costs of repairs 
by reason of the provisions of s. 70, Oon- 
tract Act. The defendants denied that 
they entered into any such agreement with 
the plaintiffs for repairing the pyne, and 
both the Courts below came to the conclu- 
sion that no -such agreement had been 
entered into. The finding is that the plain- 
tiffs themselves without consulting the de- 
fendants repaired the pyne, but that they 
did not intend to confer a benefit gratuite 
ously upon the defendants. Further it ig 
clear that the defendants obtained consi- 
derable benefit from these repairs, and the 
question arises whether the respondents 
can be made liable. 

The Bench which heard this case was of 
opinion. that two points were involved: (1) 
whether a co-sharer who undertakes re- 
pairs which the co-sharers are under no 
legal obligation to do and have not agreed 
to his doing for them,is entitled to claim 
contribution from them ; and, in the event 
ofthat question being answered in the 
affirmative, (2) whether a  corsharer ig 
entitled to contribution against a minor 
cossharer, It will be convenient to deal, 
in the first place, with the question of 
mincrity. Section 70, Contract Act, is in 
these terms: 

“Where a person lawfully does anything for 
another person,.or delivers anything to him not in- 
tending to do so gratuitously, and such other 
person enjoys the ‘benéfit thereof, the latter is 
‘bound to make compensation to the former in 
respect of, or to restore, the thing so done or 


delivered,” 


it will be seen that the section is in 


general terms and.no exception is made on 


the face ofit in favour of a minor, ‘It 
bas consequently been argued on behalf 
of the appellants that on the plain. terms of 
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the section it applies to a minor, It s 
clear, however, that a minor is incom 
petent to contract. Section 11, Oontract 
Act. provides that : 

“Every person is competent to contrast who is of 
the age of majority according to thelaw to which 
he is subject, and who is of sound mind and is not 


disqualified from contracting byany law to which 
he is subject”, 


There appears at first to have been some 
doubt as tothe meaning of this section 
with regard to minors, but all such doubt 
has been removed by a decision of their 
Lordships of the Privy Oouncil in Mohori 
Bibee v. Dhurmodas Ghose (1). That case 
laid down that the Contract Act makes 
it essential that all contracting parties 
should be competent to contract and 
expressly provides that a person who by 
reason of infancy is incompetent to con- 
tract cannot makea contract within the 
meaning ofthe Act. It follows that if s 
minor enters into a contract, such a contract 
is Void ab initio and cannot be sued upon 
s. 70, Contract Act, is in Ohap. V of the 
Act, and that chapter is entitled “Of certain 
relations resembling those created by 
contract,” In my views. 70 sets out the 
circumstances in which a person receiving 
a benefit must be deemed to have implied- 
ly agreed to pay compensation or to return 
the thing done or delivered to him. In the 
circumstances set out in that section the 
law implies .a promiss to pay. If s. 70 is 
an instance of an implied contract, then 
clearly a-minor cannot -be made liable on 
such a Gontract. If a minor cannot be 
sued on an express promise, it appears to 
me Clear that he cannot be sued under an 
implied promise. An implied promise is 
nothing more than a promise which is 
inferred from certain circumstances. 
The basis of asuit under s. 70 is, in my 
view a contractual one, 


and consequently 
a minor cannot be sued under this 
section. i 


If a minor is liable in a suit under s. 70, 
Contract Act, an extremely curious result 
would follow. Itis clear that if a minor 
agreed to buy a motorcar and the same 
was delivered to him by a motor car dealer. 
the letter could not maintain an action for 
the price. If, however, the motor car was 
delivered by mistake or without any pree 
vious agreement to the minor without 
any intention of making a gift of the motor 
car,and the minor used it for his own 
benefit, then he would be liable to make 
compensation to the extent of the value of 


(1) 30 I A 114; 300539; 7 O W Neal; 8 Sar . 
314 (P O} 


- 
~- 


a 
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the car orto return the car ifs. 70 applied 
to minors. In short, the minor would be 
under no liability to paythe price if he 
had promised to doso, whereas he would be 


under such liability if he had never made 


any promise. Such, in.-my view, could 
never have been the intention of-the Legise 
lature, - 
Again ifs, 70, Contract Act, applies to 
minors, then s. 11 could be wholly defeated 
in many cages, For example. a minor 
cannot be sued on a contract to pay for 
luxurious goods supplied, but it could al- 
ways be alleged that goods had been deli- 
vered toa minor without any intention of 
making a: gift and tbat the minor had en- 
joyed the benefit of such goods. Such a 
case would fall within s. 70, and the minor 
though he could not-be sued on the contract 
could always be sued under s. 70 for 
compensation in respect of the goods or for 
restoration of the goods. It appears to me 
clear that if s. 70 is held to apply to 
minors, then the latter can be made 
liable in cases of contract though s. 11 in 


- terms saysthat they are incompetent to 


contract. Lastly, if s, 70, Contract Act, 
applied'to minors, then s. 68 of the Act 
appears to be wholly redundant. Section 
68 deals with claim for necessaries and is 
in ‘these terms : 

“Ifa person incapable of entering into a contract 
or anyone whom he is legally bound to support, 
is supplied, by another person with necegsaries 
suited to his condition in life,the person who has 
furnished such supplies is entitled to be reimbursed 
from the property of suchincapable person.” : 
‘There can be no doubt that a minor is a 
person incapable of entering into a cone 
tract and is, therefore, a person to whom 
5. 68 applies though, of course, s. 68 
applies to persons otter than minors such 
as lunatics. This section makes it clear 


` that if necessaries are supplied to a minor, 


the person who supplies them is entitled 


| to recover the cost from the property of 


the minor. If s. 70 applied to minors, 
then s. 68 is wholly unnecessary as far as 
minors are concerned because the person 
who supplied the necessaries could recover 
under s. 70 onthe ground that the plaintiffs 
had delivered the goodsto the minor not 


intending todo so gratuitously and that 


the minor had enjoyed the benefit thereof. 


The fact that the Legislature has expressly’ 


dealt with “necessaries” in s. 68 of the Act 


shows that s. 70 was never intended to cover 


a case of the supply of such to 


| minors, 
Ifs.70 does not 


entitle a person who 


. Buppiles negessaries to recover: from the 
minor, then obviously it cannot possibly be 
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intended to cover a case of a supply of 
luxuries or things which cannot possibly 
fall within the category of “necessaries.” 

In Mohori Bibee v. Dhurmodas Ghose (1) 
Sir Ford North who delivered the opinion. of 
the Board observed at p. 048* with regard 
to s.68, Contract Act: 

“Itis beyond question that an infant falls within 
the class of persons here referred to as incapable 
of entering intoa contract; and it isclear from the 
Act that he is not to beliable even for necessaries, 
and that no demendin respect thereof is enforce- 
able against him by law, though a statutory claim 
ig created against his property.” ` — 

It will be observed that the liability 
created in respect of the supply of neces- 
saries is a liability which is limited to 
the property of the minor or other incap» 
able person. The liability unders. 70 of 
the Act is not so limited. That latter 
section simply states that the person who 
has received the benefit is bound to make 
compensation or to restore the thing 
done or delivered. It does not state 
that only the benefited person's property 
is liable for compensation. 

It follows, therefore, that if s.70 is ap- 
plicable to goods supplied to a minor, then 
the liability of the minor would depend 
upon whether he was sued under s, 68 or 
s. 70 of the Act. If he was sued under 
s. 68, the liability would be limited to the 
property ofthe minor, whereas if he was 
sued under s. 70 there would be no such- 
limitation, There is little direct authority 
upon this question, In Muthayya Chetti 
v. Narayan Chetti (2), Reilly, J., expressed 
the view that s. 70 was applicable to minors, 
Phillip, Ag. O. J., who was the other mem» 
ber of the Bench, expressed no opinion on 
the subject, and itis clear from the facts 
of the case that the point did not arise. 
Reilly, J..s opinion is therefore purely 
obiter. A contrary view was taken by a 
Bench of the Lahore High Court in Shahbaz 
Khan v. Bangi Khan (3) in which it was 
expressly held that s. 70 did not apply to 
minors. In my judgment the view of the 
Bench of the Lahore High Court is the true 
one and should be followed, I therefore 
agree with the finding of the learned 
District Judge upon this point.. As 
I. bold. that the minor could not in any 
event be sued for his proportion of the cost. 
of the repairs to the pyne in question, the 
first question propounded by the- Bench 
who heard this case does not arise. If by 
ws ai R 1928 Mad. 31% 109 Ind. Oes. 101; (1928) M: 

GAI R1931 Lah, 344; 135 Ind. Oas. 177; 33 PL. 
R 1690; Ind. Rul. (1932) Lah 49. 

*Page of 30 O—{Ed). 
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Tteason of minority respondent No, 1 is 
not liable, it matters not whether he had or 
had not an opportunity of refusing the proe» 
posed benefit. It is therefore unnecessary to 
express any opinion upon this point. 

With regard tothe appeal from the de- 
cree inso far as it affects the second 
respondent, little need be said. The learned 
District Judge reduced the amount which 
bad been originally decreed by the learned 
Subordinate Judge. What thé actual share 
of defendant No.7 was isa pure question 
of fact and this Court cannot interfere with 
the findings of fact of the lower Appellate 
Court if there was material before that 
Court upon which such findings could be 


based. There was such material in the 


present case and accordingly the finding of 
the learned District Judge on the question 
of amount is final and cannot be challeng- 
ed. For the reasons which I have given I 
hold that the learned District Judge was 
right and I would accordingly. dismiss this 
appeal with costs. ` 

Wort, J.—I agree and have very little 
to add. I propose to express briefly and in 
my own words the considerations which in 
my judgment apply to the determination 
of this case. The most formidable argu- 
ment advanced tous is that by reason of 
s. 70, Contract Act, and quite apart from 
juridical and legal principles, a liability 
apart a from contract, express or im- 
plied, is created. In my judgment 
that argument although attractive is 
one which cannot be accepted. As 
their Lordships of the Judicial Committee 
of the Privy Council have pointed ont in 
the case which has already been referred 
to by my Lord reported in Mohori Bibi 
v. Dhurmodas Ghose (1), the sections which 
we have to construe are a part of the 
Contract Act; and there appears to be no 
valid reason why ib: should be held that 
those sections are ta be construed on the 
footing of the principles underlying the 
Act. Ifthere were any doubt at any time 
with regard tothe matter, it is now quite 
clear that a minor cannot make a contract, 
indeed the Act itself so provides. Section 70 
states the circumstances under which liabi- 
lity accrues to a person taking goods or 
accepting benefits which benefits have not 
been conferred gratuitously. As the section 
states, in those circumstances there is an 
obligation to compensate the person con- 
ferring those benefits, It is impossible to 
gontend inmy judgment that the circum- 
stances as set out in the section do not 
impose what lawyers describe as a contract 
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implied by law. Now as my Lord has pointe 
ed out,.if s. 70 isto be construed in the 
manner, suggested by the learned Advocate 
appearing on behalf of the appellants, then 
not only was s, 68, Contract Act, unneces- 
sary and redundant, but further in one 
sense s. 70 would be contradictory. It is 
impossible toimpute to the Legislature an 
intention to enact redundant or contradic- 
tory provisions. Sections 68,69 and 70 as 
I have..already stated must be governed 
by the general principles underlying the 
Act. . Section 68 circumscribes the liability 
of a minor both as regards liability itself 
and the method of imposing the liability. 
If it is correct (and in my judgment it is 
correct) to say that s. 68 circumscribes the 
liability of the minor, s. 70, on the construc- 
tion whichis sought to be placed upon it, 
immediately extends it and extends it in a 
most remarkable and in my judgment 
contradictory manner, Section 68 limits 
liability to necessities, s. 70 imposes an un- 
limited liability. The construction sought 
to be placed upon s.70 is an impossible 
one being opposed to the other provisions 
of the -Contract Act. I am clear that s. 70 
indicates those circumstances in which there 
is an implied contract or obligation, im» 
plied by law, and it must be manifestly 
clear that a liability which cannot be impos- 
ed by an express contract cannot be impos- 
ed under an implied contract. In those 
circumstances I agree with my Lord that 
the appeal fails and that it must be dis- 
missed with costs. 


Manohar Lall, J.—I am also of the same 
opinion for the reasons given by my Lord 
the Ohief Justice. 

D. Appeal dismisse d. 





A OUDH CHIEF COURT 
- -Privy Council Appeal No. 10 of 194C 
~- May 10, 1940 
-- THomas, O. J. AND RADHA KRISHNA, J. 
-Pan DEPUTY COMMISSIONER, 
KHERI, MANAGER COURT of 
_ WARDS, MAHEWA ESTATE— 
TEE APPLICANTS 
Versus , 
RAJA SHATRANJ AI JI—Oppostts Party 
U. P. Encumbered Estates Act (XXV of 1934), 
e. 45 (5)—Deoree under s. 45—Appeal to Privy Coun- 
cil,-if barred—Leave toappeal to Privy Oounctl— 
Provisions of 38.109 and 110, Civil Procedure Code 
(Act V of 1908), if apply. . 
The provisions of ss. 109 and 110 of the Oivil P. 
O., are not inconsistent with the provisions of 
the U. P. Encum. Estates Act. Olause(5)of s.450f « 
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. the-U.+P,-Enoum. Estates Act bars only ,further 


appeals.and revisions to Appellate, Courts- in India 


but notan appeal to His Majesty in Council, ` Hence 
provisions of Civil P., O., are applicable when an 
application for leave to appeal to the Privy. Council 


- 


Encum. Estates Act. l ay 
‘Mr... S: Gupta, for the Appellant. 
Messrs. M. Wasim and Alt Hasan, for. the 

Respondent, oe 


is made against a decree passed under s. 45,;U. P.. 


Order.—This is an application -for leave- 


to appeal to His Majesty in Oouncil 
against the decree dated January 16, 1940, 
passed-by a Bench of this Court in First 
Civil Appeal No. 43 of 1937.- - 

- The appeal. will be against .a decree 
passed on. appeal by this Court... The. 
amount. or value of the subject matter 
of dispute in tbe .Oourt of first instance 
was admittedly. above Rs. 10,000 and the 
amount or valueof the subject-matter in. 
dispute on appeal to His Majesty in Council 
is also the same. The decree of this Court. 
modified the.decree of-the trial-Court, and 
so the applicant has a right to obtain 
leave, but the opposite party. contends 
that no leave, can be granted because 
s..45 of the U, P. Encum. Estates 
Act, under the provisions .of which the 
decree.to be appealed from was passed 
makes an appellate decree - of the Chief 
Oourt final, and that to allow an ‘appli- 
‘cation for leave to His Majesty in 
“Qouncil would be to destroy the finality of 
that--decree. Mr. Wasim, the learned 
Counsel for the opposite party, has contend» 
ed that the provisions of the Civil P. O. 
will not.be allowed to affect.the -provisions 
of a Special Act, and the Special Act in 
this case shuts out all further appeals by 
making the appellate decree of this Court 
final. We have heard the learned Counsel 
for both the parties at length. Section 4 
(1) of the Civil P. O. runs as follows : 

“In the absence of any specific provision to the 
contrary, nothing in thisQode shall be deemed to 
limit or otherwise affect any special or local lew 
now in force or any special. jurisdiction or power 
conferred, or.any special form of procedure .pre- 
scribed by or,under any other law for the’ time 
being in force.” eS 

The question is whether to allow leave 
to appeal to His Majesty in Privy 
Council under ss. 109 and 110 cf the Civil 


P.O. which are general in their .scope,. 
would be to -affect any provision of. the 


U. :P. Encum; | Estates Act. ; ‘The 
answer to this question turns upon the 
meaning'to be attached ‘to cl, €5) -of s; 45 
of . the - U. (P. Encum. “Estates Act, 


; appeal under :this "Bection ` (i. -e5 -B. 745) 
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shall be final. In two: Full Bench cases of. 
this Oourt this clause has- been inter- 
preted tomiean that it -not only shuts 
out an .appeal “but also'a revision against 
the appellate. decision of the: High Gourt 
but the particular .point involved for’ deci- 
sion in the present application has not 
been decided. l 

On behalf of the applicant ‘it is contend- 
ed that all that this clause does-is to shut 
out all internal appeals but does not 
affect the general. provisions of ss. 109 and 
110 of the Civil P, O. ` 

We .accept the contention of the-Counsel 
for the applicant. In our opinion s. 45 
and s. 46 ofthe U. P, Encumbered ‘Estates 
Act make provision for appeals, and” 
revisions to‘higher Courts situated in the: 
country and s. 47 shuts out the jurisdiction: 
of any other Courts-to question the -pros 
ceedings of the Oollector or the Special 
Judge‘except as provided in ss. 45 and 
46. From this :it is clear that the provision: - 
of appeal and revision is confined to ine . 
ternal Courts. By r..6 of the Rules framed 
under the U. P. Encum. Estates Act 
it has been provided that proceedings 
under the Encum. Estates Act shalt be 
governed by the provisions of the . 
Oivil P. O., for the time being in “force soz 
faras they are applicable and not in= 
consistent with the provisions of the Act 
and of:these rules, We do not findin the 
Provisions of ss. 109 and 110 of the Civil 
P. .©.° anything ‘inconsistent with the 
Provisions of the U. P. Encum. Estates 
Act. We are of opinion that the 
provisions of the Oivil P. O. are applicable 
and that cl. (5) of s. 45 of the UP. Encum. 
Estates Act bars only further appeals 
and revisions to Appellate Courts “iin 
India but not an appeal to His Majesty | 
in Council. i 

We are of opinion that the applicant is -` 
entitled to appeal to His Majesty in-Ooun-- 
cll as of right. We grant the leave to- 
appeal to His Majesty:in Council as prayed 
and allow the -application. The required 
certificate will be prepared by .the office 
and handed over to the applicant.- 


` B. Application allowed, 
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‘Civil Rule No. 926 of 1939 
Duly. 24, 1939-0 
sie oh HENDERSON, J. 2. >. 
KISHORI MOHAN BANIK anp-oTHHBS 
— PETITIONERS ` 
| _. Versus. 
MAIJANNESSA BIBI AND PTHERS 
fae — OPPOBITE PARTY 


Bengal Tenancy Act (VILI of 1885), 5. 26-G (5), 


(b)—Application rejected—Interference by High Court 


ander 3.115, 


taken away by e. 26-G, Beng. Ten. Act. Not only 
is there no definite provision to that effect but it 
is entirely optionalto the mortgagor to proceed by 
way of anapplicationor not. It is further optional 
to the Court to make an order or not. Furthermore, 
while an order restoring possession hasthe effect 
of a decree of a Oivil Court, 
such provision with regard to an order rejecting 
an application. In such a case no ~ question of 
res judicata can arise andthe mortgagor has another. 
remedy in the ordinary Courts, On this view there 


would be no justification forinterference by the High, 
Court in revision with an order rejecting an applica-. 


tion. 

Where, however, an order restoring possession is 
made, different considerations must arise. This has 
the effect of a decree ofa Civil Court. An order 
can only be legally made in the case ofa ` usufruc- 
tuary mortgage. Ifif fact there isno such mort- 
gagethe order is without jurisdiction and the High 
Court can interfere under s. 115, Oivil P. O. 

An order made on an application under s. 26-G, 
Beng. Ten. Act not being appealable, an order made 
in such an appeal can be set aside under s. 115, Oivil 
P. O. being made without jurisdiction. 187 Ind. Oas. 
580 (1), relied on. i ; 


C. Rule issued from an order of the Dis: 


trict Judge, Dacca, dated May 18, 1939. 


tioner. : 

“Mr, Khondkar Md. Hasan, for the Op- 
posite Party. 

Mr. Bireswar Chatterjee, for the Deputy 
Registrar. 


Order.—This rule raises questions ree 
garding the interpretation of s. 26-G, Ben. 
Ten. Act, and the powers of this Oourt to 
interfere in revision under s. 115, Civil 
P.O. Ihave little doubt, as I have said 
once before, that the intention of the Legis- 
lature was to provide a cheap and expedi- 
tious remedy in cases where there is no 
real dispute as to the nature of the docu- 
ment. The right to make an application 
assumes that there is in existence a usu- 
fructuary mortgage. If the intention of the 
Legislature was that this question should 
be finally decided in summary proceedings 
of this nature, one would expect that there 
- would be same provision providing .an 
appeal and that Revenue Officers. would not 


s Civil Procedure Code (Act: V of 1908)— 
Order on application under e. 26-G—Appeal from. - ' 
The jurisdiction of the ordinary Court is- not- 


there ig no. 
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be empowered at all. Whatever however 
the intention might have been, it is necese 
sary to examine the effect of the language 
actually used in the section. The import- 
ant words are these: 

Subssection 5: 

“The mortgagor sball thereypon become entitled 
to possession of the mortgaged holding and may, 
if he is not forthwith given possession, apply to 
the Court or to a Revenue Officer to 
thereto.” 

Sub-section 6: 

“The Court or Revenue Officer to whom such en 
application is made may .. . pass 8n order re- 
storing the possession of the land mortgaged to the 
mortgagor and such order shall have the effect of 
@ decree of a Oivil Oourt.”’ : 

The first question that naturally arises 


is the effect of an order dismissing the 


be restored 


‘application. It seems reasonably clear that 


the jurisdiction of the ordinary Courts is 
not taken away by this section. Not only 
is there no :definite provision to that effect 
but it is entirely optional to the mortgagor 
to proceed by way of an application or not. 
It is further opticnal to the Court to make 
an order or notand I have come acfoss 
a case in which, although there was a finde 
ing that the mortgage was a usufructuary 
mortgage, the Court declined to make an 
order. Furthermore, while an order restor- 
ing possession has the effect of a decree of a 
Civil Court, there is no such provision with 
regard to an order rejecting an application. 
In this view, in my judgment, in such 8 
case no question of res judicata can arise and 
the mortgagor has another remedy. in the 
ordinary Courts. On this view there would 


Mr. Birendra Kumar De, -for -the Peti- be no justification for interference by this 


Court in revision with an order rejecting 
an application. Indeed, it is difficult to see 
how such interference would be justified 
when it is left to the Oourt to say whether 
an order should be made or not. Different 
considerations however must arise when 
an order restoring possession is made. This 
has the effect of a decree of a Civil Court. 
An order can only be legally made in the 
case of a usufructuary mortgage. If in fact 
there is no such mortgage the order is withe 
out jurisdiction and this Court can interfere 
under s. 115, Civil P.O, Speaking for my? 
self, I should always be willing to doso 
because although there is nothing to debar 
the mortgagee from instituting a suit such 
a suit would almost.certainly be defeated 
by.a successful plea of res judicata. 

From what-has been said above it would 
appear that a mortgagee, whose .case has 
been wrongly-decided by a Revenue Officer 
will have no remedy whatever and it seems 
to me desirable that this should engage 
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the attention of the revenue authorities. In 
the present case the application was dis- 
missed by the Munsif, The. applicant 
appealed with success to the District J udge. 
The petitioner then obtained the present 
ee which has been pressed on two grounds: 
tion -to entertain the appéal; and (2): that 
the decision of the Munsif on the merits 
was right, The first point was decided in 
favour of the petitioner in Civil Revision 
Oare No.-54] of 1939 Achinta Nath Sasmal. 


v. Gobinda Prosad (1) by. Latifur -Rahman,. 
- and myself, With his wsual- fairness, - 


Mr. Chatterjee informed me that the same 
View was taken in a later case* by mv 
Lord the Chief Justice and my learned 
brother Nasim Ali, The result is that the 
order of the District Judge must be held to 
have been without jurisdiction. Mr, Chat- 
terjee however asked me to decline to ine 
terfere on the ground that this order, though 
without jurisdiction, was a right order. In 
order to reach a. decision on thig point it 
would be necessary to examine and inter- 
pret the terms of the document. From what 
I have already said, it appears that the 
applicant has another remedy and accord- 


ingly there is no reason why an order passed 
without jurisdiction should not be set aside, 
The Rule is accordingly made absolute. 
_ The order of the learned District Judge is 

set aside and that of the Munsif is restored. 
I make no order as to costs. 


_ Rule-made absolute. 
(1) 187 Ind. Oas. 930; A I R1939 Cal, 705; 430 W 


aie 70 OLJ1; IL R(1939) 2 Cal. 366-12 R O 


“#185 Ind. Cas, 368—[Hd] 
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Presidency Towns Insolvency Act (III o 1909 
88. 39, 42—Refusal of discharge i 8. A aD 
Insolvent, if can renew application for discharge 


ist. Inthe first contingency the Court 
has no option but to refuse an order of discharge, 
e e 
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In the second contingency the Court has a discre- 
tion to grant or refuse such an order. Section 49 
is general in its terms and cannot be restricted in 
its application to the second contingency referred 
to above without doing violence tothe plain and 
unambiguous language of the section. In re Tobiae 
& Co. (1), referred to, : 
In enacting s. 49, Presidency Towns Insolvency 
Act, it was the intention of the Legislature to 
afford relief to insolvents who had been refused a 
discharge, whatever the reason may have been for 
the refusal, and to invest the Insolvency Courts in 
India with a discretion in -the matter of granting 
or refusing a discharge similar to that exercised 
by Judges in England under the English Bank- 
tuptey Law. ` ge 


Application for discharge. - 


Order.—This is an application by the 
insolvent Kabla son of Umer for dis- 
charge under ss. 38 and 42, Presidency’ 
Towns Insol. Act, and r, 159 of the: 
Rules framed under this Act. The insole 
vent applied on November 17, 1931 for 
an order of discharge The application: 
was however refused on December. 22, 
1931 under s. 39 (D, Presidency Towns: 
Insol. Act, on the ground that the insole 
vent had been convicted of an offence 
under the Presidency Towns Insol. Act , 
in August 1931. In the year’ 1935 the 
insolvent applied under the Drovisions—of; 
s. 3R and r, 159 for permission to renew- 
his application for discharge. This appli-- 
cation was disposed of bv Rupchand, A. J.O, - 
by an order dated June 25, 1935. The 
material portion of this order reads thus: 

“The Official Assignee is doubtful if the provi- 
sions of r. 159 apply to a case like the present 
when the discharge has been refused under s. 39 
(1) of the Act. But I think it is open to the 
debtor to obtain relief either under s. 8 or s. 42 (1) of ` 
the Act. I accordingly accord permission to the 
insolvent to apply for discharge............. A 

The present application has been 
presented by the insolvent in consequence: 
of the order of Rupchand, A, J. O., refer- 
red to above. The Official Assignee is 
still of opinion that it is at least doubte 
ful whether an insolvent who has been 
convicted of an offence under the Presidency 
Towns Insol. Act and had been refused 
a discharge on that ground can renew his 
application for discharge, and as the point 
is ope of some importance and of frequent 
occurrence, he has invited the Oourt to 
decide the point after hearing arguments. 
The point appears to be res integra 
and no reported ruling of any of the 
High Courts in India ‘appears’ to be 
available. I accordingly asked Mr. Lalla - 
to argue the matter before me as amicus 
curi@ and this he very kindly consented to 
do. Having heard’ arguments on the point ~ 


L 
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at great length, I have come to the conclusion 
that Rupehand, A. J. O. was rightly of the 
opinion that it was open to the present 
insolvent, with the Court’s permission, to re- 
new his application for discharge. Section 


39, Presidency Towns Insol. Act reads: 

“The Court shall refuse the discharge in all 
cases where the insolvent has committed any 
offence under this Act, or under ss. 421 to 424, 
I. P. O., and shall, on proof of any of the -facts 
hereinafter mentioned, either (a) refuse the dis- 
charge; or (b) suspend the discharge for a specified 
time; or (c) suspend the discharge until a dividend 
of not less than four annas in rupee has been 
paid to the creditors; or (d) require the 
insolvent as a condition of his discharge to 
Consent to a decree being passed against him in 
favour of the Official Assignee for any balance or 
part of any balance of the debts provable under 
the insolvency which is not satisfied at the date 
of his discharge such balance or part of any balance 
of the debts to be paid out of the future earnings or 
after acquired property of the insolvent in such 
manner and subject to such conditions as the 


Court may direct; but inthat case the decree shall - 


not be executed without leave of the Court, which 
leave may be given on proof that the insolvent 
since his discharge acquired property or income 
available for payment of his debts." 


Under this section therefore an insole- 


vent who has been convicted of any of 
the offences specified in the section 
must be refused a discharge and the 
Court has no discretion in the matter. 
Section 39 however is followed by s. 42 which 
reads thus: 

“(1) Where the Court refuses the discharge of 
the insolvent it may, after such time and in such 
circumstances as may be prescribed, permit him 
to re-new his application. 

(2) Where an order ofdischarge is made subject 
to conditions and at any time after the expiration 
of two years from the date of the order the insol- 
vent shall satisfy the Court that there is no 
reasonable probability of his being in a position 
to comply with the terms of such order, the 
Court may modify the terms of the order, or of 
any substituted order, in such manner and upon 
such conditions as it may think fit.” 

The Official Assignee’s contention is 
that s. 42 (1) can apply only to cases 
where a discharge is refused under s, 39 
(1) (a). But it appears to me that the 
wording of s. 42 (1) is clear and unam- 
biguous and leaves no room for any such 
contention as is raised by the Official 
Assignee, and I can see no reason what- 
ever why the plain and unambiguous words 
in sub-cl. (1) of s. 42 should be read in 
any such restricted manner as is contend- 
ed for. Section 39 of the Act contemplates 
the refusal of a discharge in two contin- 
gencies: (1) Where the insolvent has been 
convicted of any of theoffences referred to 
in the section; and (2) when any of the facts 
referred to in s. 39 (2) of the Act are found 
to exist. In the first contingency the Court 
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has no option but to refuse an order of dise- 
charge. In the second contingency the Court 
has a discretion to grant or refuse such an 
order. Section 42 is general in its terms 
and cannot be restricted in its applica 
tion to the second contigency referred to 
above without doing violence to the plain 
and unambiguous language of the section. 
Reference to the history of the English 
Bankruptcy Act also indicates that in 
enacting s. 42, Presidency Town Insol, 
Act, in 1909, it was the intention of the 
Legislature to afford relief to insolvents 
who had been refused a discharge, what- 
ever the reason may have been for the 
refusal, and to invest the Insolvency Courts 
in India with a discretion in the matter 
of granting or refusing a discharge similar 
to that exercised by Judges in Hoagland 
under the English Bankruptcy Law. 
Section 48, English Bankruptey Act of 
1869 (32 and 33 Vic, Oh. 71) provides: 
“When a bankruptcy is closed, or at any time 
during its continuance, with the assent of the creditors 
testified by a special resolution, the bankrupt may 
apply to the Court for an order of discharge; but 
such discharge shall not be granted unless it ie 
proved to the Oourt that one of the following 
conditions has been fulfilled, that is to say, either 
that a dividend of not less than ten shillings in 
the pound has been paid out of his property, or 


- might have been paid except through the negligence 


or fraud of the trustee, or that a special resolution 
of his creditors has been passed to the effect that 
his bankruptcy or the failure to pay ten shillings 
in the pound has, in their opinion, arisen from cir- 
cumstances for which the banku cannot justly be 
held responsible, and that they desire that an order 
of discharge should be granted to him; and the 
Court may suspend for such time as it deems to be 
just, or withhold altogether, the order of discharge 
in the circumstances following:namely, if it appears to 
the Court on the representation of the creditors made 
by special resolution, of the truth of which representa- 
tion the Court is satisfied, or by other sufficient 
evidence, that the bankrupt has made default in 
giving up to his creditors the property which he 
is required by the Act to give up; or that e 
prosecution has been commenced against him in 
pursuance of the provisions relating to the punish- 
ment of fraudulent debtors contained in the 
‘Debtors Act, 1869,’ in respect of any offence alleged 
e have been committed by him against the said’ 
ct. 


Section 28, English Bankruptcy Act 
of 1883, 46 and 47 Vic, Ohap. 52, pro- 
vides: 

“(9) On the hearing of the application the 
Court shall take into consideration a report of 
the Official Receiver as to the -bankrupt’s conduct 
and affairs, and may either grant or refuse an 
absolute order of discharge or suspend the opers- 
tion of the order for a specified time, or grant 
an order of- discharge subject to any conditions 
with respect to any earnings or income which 
may afterwards become due to the cen es or 
with respect to his after-acquired property. Provid- , 
ed that the Court shall refuse discharge in all - 
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Cases where the Bankrupt has committed any 
Misdemeanour under this Act, or Part. 2, Debtors 
Act, 1869, or any amendment thereof, and shall, 
‘on proof of any of the facts hereinafter mentioned, 
either refuse the order, or suspend the operation of the 
order, fora specified time, or grant an order of dis- 
‘charge, subject to such conditions as aforesaid,” 
Section 28, English Bankruptcy Act 
of 1883 is in all material particulars 
reproduced in s. 39, Presidency Towns 
Insol. Act. The section was however amend- 
ed a few years later by the Bankruptcy 
Amending Act of 1890, 53 & 54 Vic. 71, 8. 8 


of which contains the following proviso: 

“Section 8(8): Provided that the Court shall 
refuse the discharge in all cases where the 
bankrupt has committed any misdemeanour under 
the Debtors Act, 1§69, or the principal Act, or 
any other misdemeanour connected with his ban- 

ptcy, or any felony connected with his ban- 
kruptcy, unless for special reasons the Court other- 
wise determinesg...........’" 

.Now, 
Bankruptcy. Law at the time when the 
Presidency Towns Insol. Act IJI ot 1909, was 
enacted by the Legislature. There is--no 


doubt whatever that the Presidency Towns 


Inso] Act was modelled on the lines of the 
‘existing English Bankruptcy Lay, and it 
would appear therefore that e, 42, Presiden cy 
Towns -Insol, Act, was introduced to cover 
just such a difficulty as is referred to by 
Lord Oave, then Cave J. in In re Tobias 
& Co., (1), in the following words: : 
“Is, then, the position of a bankrupt whose order 
‘of discharge .has been refused, and rightly refused, 
on his first application, an utterly hopeless one, 
and must he, no matter how exemplary his sub- 
sequent behaviour, be compelled to go through the 
remainder of his life asan undischarged insolvent ? 
I should be very sorry to think that this was 
So; and I agree with the learned Judge of the 
County Court that the refusal of a 
the very order above all others which may with 
advantage be reconsidered after the lapse of time.” 
Whether therefore. tke matter be regarded 
from the point of view of ordinary common 
sense, or of the language of s. 42 .of the 
Act by reference to English.Bankruptey Law 
on.which thé Presidency Towns Insol. Act 
has been modelled, it would appear that 
there is no reason why this section should 
not be held to cover the case of the pre- 
sent insolvent and cases generally falling 
under s.39 (1). In my opinion, therefore 
the preliminary objection raised by the 
Official Assignee falls to the ground and the 
insolvent’s application must be considered 
on its merits. I-am indebted to Mr. Lulla 


‘for his very careful and able arguments as 


amicus curi. 


e 


5. ° Order accordingly. 
(1) (1891) 1Q B463; COL J Q B 244; 64 L T 
115; 39 R 399; 8 Morrell 30. A 
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Oudh Courts Act (IV of 1925, s. 20, Rules under, 
framed by Oudh Chief Court, Chap. XXIII, rr.26, 27, 
1,3, Chap XX, r. 7—Represented appeal — Summary 
dismissal of jail appeal—Order of dismissal signed 
and dated by Judge but seal of Court not afized—Sub- 


sequent represented appeal, if matntainable—Sealing 
of judgment, if creates Sinality—Criminaltrial, 

There is nothing in rr. E and “3,” Chap, XXII, 
Oudh Oourts Act which makes the provisions 
of Ohap. XX, applicable to criminal cases. ‘The 
relevant rules relating to the disposal of jail 
appeals in Ohap. XXII, that is, rr. 26 and 97 do 
not at all imply the necessity for sealing the 
judgment after it has been passed by the Judge or 
udges concerned. The duty of affixing thé seal of 
the Court to a judgment imposed on the Bench Reader 
by Ohap. XX, r. 7, Oudh Ohief Court rules is not a duty 
of a quasi judicial nature but a duty ofa purely 
ministerial nature. The wording of r, 7 of Chap, XX 
imposes on the Rench Reader’ the duty of affixing tha 
seal of the Court straightway. The sealing of tha 
judgment is not what creates finality in the judg- 
ment. Itis a ministerial act and its objectis not 
to secure finality which is already present but 
merely to authenticate the judgment. [p. 781, cols. 1 
& 33 p. 783, col. 1.) 

Hence, a represented appeal filed after a jail appeal 
has been dismissed summarily and the order of dis- 
miesal signed and dated by the Judge or Judges 
concerned is not maintainable,even if the order of the 
Judge or Judges has not been sealed with the seal of 
the Court. [p. 781, col. .1.] a 

[Case-law discussed.) 


Or. A, against the order of the Sessions 
Judge of Sitapur, dated December 15, 1939, 
Mr, R. F'. Bahadurji, for.the Appellant, 


Mr. H, K.-Ghosh, Assistant Govt. Advo- 
cate, for the Crown, l 
Judgment.—This ig & represented 
appeal by Mst. Raj Kamari from the judg- 
ment of the Sessions Judge of Sitapur 
dated December 15, 1939, convicting her of 
an offence under s, 302 of the I, P.O, and 
sentencing her to transportation for life, 
This represented appeal was filed on 
February 14,1940, A jail appeal had been 
filed by the appellant under the Provisions 
of s. 420 of the Criminal P., O., and was 
put up before us when sitting as a Bench 
on January 26, 1940. We considered the 
judgment of the learned Sessions J udge 
and the facts of the case, and we held that . 
the appellant had been rightly convicted of 
an offence under s, 302 of the I. P. 0., and ° 
we accordingly disinissed her appeal 
summarily, and signed and dated our order 
In open Oourt. The ` question whether in 
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these circumstancea a represented appeal 
filed subsequently can be maintained has 
since that date been argued before another 
Bench of this Court of which one of us 
was a member, and we were of opinion 
that in these circumstances a represented 
appeal was not maintainable. 

The only ground on which it can be 
and has been contended that a represented 
appeal filed after a jailappeal has been 
dismissed summarily and the order of 
dismissal signed and dated by the Judge 
or Judges concerned is maintainable, is 
that the order of the Judge or Judges is 
not final until that order has been sealed 
with the seal of the Court. Learned Counsel 
points out that under r. 7, Ohap. XX ofthe 
Chief Oourt Rules (a chapter which deals 
with judgmenis and decrees incivil cases) 

“When a written judgment has been delivered, 
and when a judgment or order recorded by a judg- 
ment writer hasbeen signed by the Judge or Judges 
who delivered or passed it after inspection, super- 
vision and correction, the Bench Reader shall seal 
such judgment or order with the seal of the Court” : 

“Provided that if a Judge or Judges, who has or 
have delivered judgment, cease for any reason to be 
a member or members of the Oourt before he or 
they have signedthe judgment, the Bench Reader 
may affix theseal of the Court to it without the 
signature or signatures.” 

With great respect we would remark in 
parenthesis here thatthereisan apparent 
defect in the wording of this proviso, which 
would seemto allow a judgment which 
has been dictated in open Court, but not 
subsequently passed after inspection, 
supervision and correction to be sealed as 
the judgment of the Court without its 
bearing the signature or signatures of the 
Judge or Judges which is the only certain 
proof that the judgmentin addition to hav- 
ing been dictated, subject to correction 
and revision, in open Court, has actually 
been passed by the Judge or Judges. 

It is not clear whether this rule really 
applies at all to judgments in criminal 
appeals. Ohapter XXIII which contains 
gereral rules of procedure contains only 
two rules which could be at all helpful, 
pamely Nos, 1 and 3. Rulel prescribes 


that : 

“The rules relating to applications and petitions 
on the Oivil side (Chaps. XI and X1I) shall apply 
as fur as may be, also to applications and petitions 
made on the criminal side.” 


Rule 3 prescribes that : 

“The rules for the preparation of paper books 
in civil cases shallapply as faras maybe, to the 
preparation of paper books in criminal cases.” 

We tind nothing which makes the pro- 
visions of Chap. XX applicable to criminal 
cases, although it is admittedly the practice 
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that judgments in criminal appeals and, 
revisions are sealed in the same manner 
as judgments in civil cases. Actually the 
relevant rules relating to the disposal of 
jail appeals in Ohap. XXIII, that is, rr. 26 
and 27 do not at all imply the necessity for 
sealing the judgment after it has been 
passed by the Judge or Judges concerned, 
Rule 26 provides that: 

“Jail appeals maybe received by post. In the- 
case of such appeals the Registrar shall cause s 
translation ofthe petition of appeal to be prepared, 
and shall submit it with the copy of the judg- 
ment ororder appealed against to a Judge for 
orders.” 

Rule 27 runs: 

“When an appeal has been disposed of." 

(We presume this means by the Judge. 


having passed an order upon it and 
signed and dated that order) 
“the record shall be returned by the Bench: 


Reader to the trial clerk, who, if the conviction is 
set aside or a reduction or change made in the 
sentence, shall at once prepare a formal order in 
the prescribed form, without waiting for the judg- 
ment, a copy of which shall subsequently be sent to 
the Court concerned.” 

The question whether a represented 
appeal was maintainable after an appeal 
sent from the jail had been dismissed was 
considered in Oudh in Hulazt v. Emperor 
(36 Ind. Cas. 133) (1) in which it was held 
by Mr, Lindsay, J. C., that: 

“The summary dismissal of a jail appealisno bar 
to the subsequent entertainment of another 
appeal presented by the prisoner’s Oounsel who 
ought tobe givenan opportunity for arguing the 
case,” 

That case and certain cases of the 
Allahabad High Oourt were considered by. 
this Oourt in Ram Jas v, King Emperor 
(1936 O. W. N. 194) (2) in which it was held 
(agreeing with the view of a Bench of the 
Allahabad High Court in Emperor v. Khiali 
(I. L. R. 44 All, 759) (3) that 

“Once an appeal presented bya convict from jail 
has been summarily dismissed, it is not open 
tothe same prisoner to file another appeal through 
a Counsel.” 


The difficulty was then recognised that 
it is not uncommon for a convicted prisoner 
to fle an appeal from jail within the first 
week or 10 days after he has been cone 
victed. Such an appeal may come before 
a Judge ofthis Oourtin the same way 
as, if it is an appeal from a Second 
Class Magistrate or a First Olass Magistrate, 


(1) 36 Ind. Cas, 133; 3 O L J 326; 17 Or. LJ 
3 


453. j 

(2) 1936 O W N 194; 160 Ind, Oaz. 969; 1936 OLR 
125; 8 R O 292; 37 Or.L J362; A IR 1936 Oudh 219; 
(1936) Or. Oas. 344. 


(3) 44 A 759; 68 Ind. Gas, 41; 20 A L J739; 23 Cr. 


LJ 505; 4 U P L R (A) 163; A 1 R 1922 All, 
480. 
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“ib may come before the District Magistrate 
-or the Sessions Judge respectively, and it 
may-be dismissed summarily, Meanwhile 
vhe friends and relatives of the convicted 
-prisoner may have been making efforts, 
-ultimately successful, to arrange for a 
represented appeal, and it is contended 
that it is a hardship that when these 
arrangements are complete and a represents 
ed appeal is filed it should be held. that 
such a represented appeal is not maintains 
-able In an endeavour to meet this diff- 
culty a procedure bas been adopted by the 
Allahabad High Court whereby orders of 
summary dismissal of jail appeals are not 
sealed untilthe expiry of the period of 
‘limitation for filing a represented appeal 
by Counsel, Subsequent to the decision in 
1936 O. W. N. 194 (2) inquiries were made 
‘by this Court from Allahahad, and‘it was 
decided, apparently by the learned Chief 
Judge Sir Carleton Moss King that the 
practice followed in the Allahabad High 
‘Court might be followed here with slight 
modifications. An administrative order 
was passed, over the signature ofthe Ohief 
Judge, that 

“the jail appeal with translation of petition 
should be submitted to a Judge after 15 days. If 
the Judge dismisses the appeal then the order 
shallnot be sealed or issued pending expiry of the 
period of limitation for filing an appeal through 
Counsel.” i | 
- The question which is really for decision 
now is whether this administrative order 
which results inthe non-sealing of orders 
passed by Judges of this Court 
‘appeals and signed and dated by them 
Gan have the effect of preventing the orders 
-s0 passed from being final. 

Learned Counsel for Mst. Raj Kumari 
Jas referred to.. several cases of the 
Allahabad High Court in which the view 
has been’.taken that a judgment is not 
final until‘ the seal of the Court is affixed 
to it. 
(I. L, R. 21 All. 177), (4) a case ofa refer: 
ence in revisjon asking for enhancement of 


‘sentence, it was held that , 

“having regard to the rules of the Court, a 
judgment was not complete until it was sealed 
.and until a judgment was sealed it might be 
-altered by the Judge concerned without the 
necessity of having recourse to any formal 
“procedure byway of review of judgment,” 


(which at that time was presumably 
regarded. as within the powers of the 
-Oourt.) 


z s In Emperor v. Kallu, (I. L. R. 27 All. 92) 
- . 45) a case of a revision application from 


(4) 3L A 177; A WN 1899,15. - T 
(5) 27 A 92; 1A LJ 495; AW N1904, 195. - 
6 
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on jail. 


In Queen Empress v. Lalit Tiwart 


__ J 1485; (1935) Or. Oas, 102 (2). 
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jail in a case under. 8. 110of the Crimi- 
nal P. O., reference was made to . Lalit 
Tiwart's case(4),and it was held that that case. 
by the decision in which the learned Single 
Judge deciding Kallu’s case (5) was bound, 
was sufficisnt to meet the objection raised 
that the former order summarily dismissing 
the application was final, S 
In Emperor v. Gobind Sahai, (I. L. R. 38 
All. 134) (5) it was held by a Division 
Bench that the High Court has no power. 
to review an order dismissing an applica- 
tion for revision made by an accused pere 
son, but that so long as that order is not 
sealed as required by Chap. VII, r. 8 of the 
Rules of Oourt, it is not final and it is open 
to the Judge who passed itto alter it. 
In this case the two cases above mentioned 
were referred to and followed. 
Learned Counsel concedes (and in this. 
connection has referred to. Emperor `v. 
Kunji Lal (I. L. R. 56 All. 990) (7)that no 
application lies for review of a judgment: 
of the High Court which has been signed 
and sealed dismissing an application in. 
criminal revision, Referring to the cases 
quoted above learned Oounsel contends 
that as r. 7 of Ohap. XX of the Rules of. 
the Ohief Court of Oudh isa statutory rule, 
made under the powers given by s. 20. 
of the Oudh Courts Act, it must be taken © 
that without the affixation of the Court's . 
seal to the judgment of this Court as pres- 
cribed by that rule the judgment of the 
Court is not complete and final. He argues .. 
that this rule is one which has been made ` 
under the provisions of sub=3. (1) (g) of that ` 
section. The subssection provides that _. > 
“the Ohief Court may, with the sanction of the - 
Local Govt, and after previous publication, make! 
rules conferring such powers and imposing such 
duties of a non-judicial or quasi-judicial nature BBS} 
it thinks fit on the ministerial officers of the Ohief*. 
Court and ofthe Oourts subordinate to it and ` 
regulating the mode in which powers so conferred ~ 


and duties so imposed shall be exercised and pör- - 
formed." A 


Sub-clause (1) (d): of the same section ` 
provides for rules prescribing the forms ; 
for seals to be used by the Courts of Oudh. = 
Learned- Counsel contends (with some ` 
courage we think) that the Bench Reader jn . 
affixing the seal of the Court to `a judgment 
which has been passed, signed and dated. 
by the Judge or Judges who have pronounce ` 
ed that judgment, is performing a duty of 
a quasi-judicial nature. Learned Counsel, - 


(6) 38 A 134; 32 Ind. Oas. 335; 14-A L J 61: : 
A 392 I 61; 17 Or... 


(7) 56 A 990; 151 Ind. Cas, 714; (1934) A L J 704: 
RA 199; ATR 1935 All 6& L R i4 161 Cr; 35 Or L 5 
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however, concedes that the ‘performance 
of this duty has as its object only to save 


‘the Judge or' Judges from having them- 


selves to gotothe trouble of affixing the 
seal of the Court, In these circumstances 
we feel no doubt that the duty imposed 
on the Bench Reader is not aduty of a 
quasi-judicial nature but a duty of a purely 
ministerial nature. In any case we would 
observe that the wording of r. 7 of Chap. XX 
appears to us to impose on the Bench 
Reader the duty of affixing the seal of 
the Court straightway. The rule provides 
that when a written judgment bas been 
delivered ete., the Bench Reader shall seal 
that judgment with the seal of the Court. 
The only meaning we can attach to this 
Tule, as it stands, is that.as soon a8 a 
written judgment or wu judgment otherwise 
recorded is signed after inspection, super- 
vision and correction, it at once becomes 
the duty of the Bench Reader to seal that 
judgment. It isnot forthe Bench reader 
to seal that judgment. It is not for the 
Bench Reader to exercise his judgment 
in any way asto whether he shall seal the 


judgment immediately or whether he shall. 


do so after a pericd, thus leaving ib open 
tothe Judge or Judges to change their 

inds. On these considerations we are 
urther of opinion that the sealing of the 
judgment is not what creates finality in 
the judgment. It appears to us-that it 
is a ministerial act and that its object is 
mot tosecure finality which is already 
present but merely to authenticate the 
judgment so that it will be known not 
merely to the learned Counsel practising 
in this Court or to the officials of this 
Court, all of whom can read the signatures 
(ordinarily only initial signatures) of the 
Judges of this Gourt, but also to the world 
at large that this is the judgment pro- 
nounced by the Court and the judgment of 
which copies may be obtained. 

Learned Counsel in tbe course cf his 
arguments referred to Emperor Y. Abdul 
Rahiman Akramdin, (I. L. R. 60 Bom. 
485) (8) in which according to the head- 


note it was stated that 

“the practice followed in the Bombay High Court 
has been thata Judge presiding over the Oriminal 
Sessions of the High Oourt has power in proper 
cases to reviewthe sentence already pronounced 
by him in Court, solong as the warrant has not 
been drawn up and signed, and to correct an error 
whether clerical or otherwissin the sentence, which 
has been pronounced. Section 369 of the Oriminal 
P. O. does not precludethe correction of errors other 


(8) 60 B 485; 162 Ind. Oas. 950; AIR 1936 Bom. 
193: 38 Bom. L R 153; 8 R° B 437; 87 Or. L J 753} 
(1936) Or. Cas, 673. 
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than clerical so long as the warrant -hasnot been 
signed,” i 

This was with reference to a Sessions 
trial in which the Judge had pronounced 


that is dictated, judgmentin open Oourt 


but had not yet signed his judgment or 
the warrants which followed therefrom. 
In the body of the judgment the learned 
Judge remarked, 4 
y own view is that, as I have not yet gi 

any judgment, the Criminal P. O., s. 369,” ‘eee isin 
preclude the correction ef any error that may be 
discovered in the sentences that I have pronounced 
that I may at the present stage correct the error 
(if there was any) without deriving authority to 
correct the error from any provision in the Coda 
or any other law for the time being in force or in 
the Letters Patent. of this High Oourt. In other 
words, 1 think, I have not finally and irrevocably 
pronounced any sentences: if I find that the sen- 
tences Man pronounced by me were illegal, I 
can consider them asnot pronounced, and proceed 
in accordance with law." 


_It is precisely upon this view (althou 
s, 369 and other sections in = hase 
do not, in view of the provisions of s. 424 
of the Oriminal r. O., apply to a High Court 
disposing ofcriminal appeals) that the 
common practice both of this Courtand the 
Allababad High Court is founded. After 
the hearing of an appeal or application in 
revision a Judge may dictate his judgment 
in open Court and decide the appeal in one 
way butunless and until that judgment 
after being transcribed by the judgment 
writer is revised, corrected, passed, signed 
aud ig Prae J udge, s is at liberty to 
revise that judgment or order in a 
he thinks fit. : e 

Learned Oounsel was inclined to suge 
gest that in view ofthe fact that there is 
no mention of sealing in this Bombay case 
there can be no rule ofthe High Court at 
Bombay similar to r. / of Ohap. XX of the 
Chief Court Rules. We see no reason to 
suppose anything of the kind, and if learn- 
ed Counsel thought that that was the case 
he should have been prepared to show ug 
the rules of the Bombay High Oourt. 

In our opinion as held in Dahu Raut v. 
Emperor, (L L. R. 61 Oal. 155) (9), as soon as 
the order of January 26, 1940, was signed 
and dated by us we became funcius oficio 
and the order passed by us dismissing the 
appeal summarily became final. A repre- 
sented appeal filed at a later date is, there- 
fore, as has been held in a series of cases 
not maintainable. i 

We might: before leaving” this case fure 
ther take note of an argument put for- 


(9) 61 O 155; 145 Ind, Oae. 937; 6 RG 168; 34 Or, 
1100; AI R 1933 Cal. 870; (1933) Or. Oas, 1481; 33 5 
WN 25. f 
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ward by the learned Assistant Govt. iAd- 
vocate. He contends that there is nothing 
either inthe Oriminal P. O., or in the 
Oudh Courts Act which empowers this Oourt 
to make rules which will have the effect of 
modifying the provisions of the Oriminal 
P. ©., and there is nothing contained in 
that Code which necessitates the affixation 
of a seal tothe judgment ofthe Oourt in 
orderi to make that judgment final so far 
as thé disposal of the’ appeal in coscern- 
ed. We think’ there is some force in this 
contention. 

In ‘these circumstances with great res- 
pect’ we aré unable'to accede to the view 
taken in the Allahabad High Court (as also 
in the Galcutta: High Court in Bhibhutt 
Mohan'Ray v. Dasi Money Dasi; (T Calcutta 


> Weekly Notes; Law Notes p, vit) (10); that a 


judgment, which within the termsof the 
Oriminal P. ©.. is a final judgment, is 
not so by reason cf the fact that a minis- 
has failed to 
out the duty imposed uponhim by 
the rules of the Court, even if his failure 
to carry outthat duty is due to his com- 


-pliance with an administrative order of the 


Court. - f 
.-:- We accordingly hold that as Mst. Raj 


. Kumari’s jail appeal has been summarily 


dismissed on January 26, 1940, the present 
represented appeal is not maintainable. It 
accordingly fails and is dismissed. 

We would add one word as to the ques- 


‘tion of hardship but only to remark that 


‘that question bas been dealt with by an- 
other Bench of this Oourt in Criminal 
Appeal No. 539 of 1939. 


S Appeal dismissed. 
(10) 7 © W N VII (7) notes. 





ALLAHABAD HIGH COURT 
” Second Appeal No. 1475 of 1936 
'- January 18, 1940 
. + BENNET AND VERMA, JJ. 
DWARIKA HALWAI—Dgrenpant— 
tut APPELLANT 
VETSUS 
SITLA PRASAD,—PLAaINTIFF AND OTHERS 
7 — DEFENDANTS — RESPONDENTS 
. Minor—Guardian ad litem appointed by Oourt not 


properly representing minor—Decree is- void ab 
initio— Transfer of Property Act (IV of 1882), 8. 41 


~ «Principle of, applicability to auction sale. 


Even where there was an order appointing a 
person as guardian if that guardian did not prop- . 
erly- represent the minor the decree would not: be 
binding on the minor. Such a décrés’ would. be 
void &b initio and not merely voidable, Zatn-ul- 
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Abdin Khan v. Muhammad Asghar Ali Khan (2). 
distinguished, 138 Ind Oas, 465 (4), relied on. 

The principle of s. 41, T. P. Act, does not apply 
to an auction sale and in the case of an auction sale- 
beld. under a decree which is void the sale cannot 
pass the right, title and interest of the judgment- 
debtor. 3 Ind. Cas. 864 (5), relied on. 


S. A. from the decision of the District: 
Judge, Benares, dated August 13, 1936. 


6 
Mr. Mukhtar Ahmad, for the Appellant. 
Mr. G. S. Pathak, for the Respondents. 


Bennet, J.—This is an appaal by 
Dwarka Halwai, defendant, originally an 
auction-purchaser, against a decree in 
favour of the plaintiff. The present decree 
of the trial Court ia that the decree in 
O. S. No. 188 of 1924 dated September 24, 
1924 of the Court of the Munsif, Syed 
Ali Akbar v. Sitla Prasad and . others, is. 
null and void and is not binding on the. 
plaintif and the plaintiff sball receive- 
possession over the house ia dispute. 
Syed Ali Akbar brought a suit, No. 16 of- 
1922, and obtained a decree on a pro» 
missory note against Maksudan Das, Syed: 
Ali Akbar attached a house in Shahganj, 
disttict Jaunpur, in execution of this decree. 
Mst. Ram Pati, the wife of Maksudan Das, 
judgment-debtor, objected under O. KAI, 
r.58, Civil P. O.„ that her mother Mst. 
Shiam Kunwar had built this house and. 
that the house belonged to her on the 
death of her mother and that Maksudan 
Das had nointerest in the house. Mst. 
Ram Pati then died and the present: 
plaintiff Sitla Prasad, a minor was substitut- 
ed asthe son adopted by: Maksudan Das, 
her husband, and as the person who was. 
entitled to succeed to the property of Mst. 
Ram Pati. The execution Oourt decided: 
the objection in favour of Nitla Prasad: 

Syed Ali Akbar then filed a suit, No, 188: 
of 1924, against Sitla Prasad minor for a 
decision that the housein question was 
the house of Maksudan Das. Syed Ali. 
Akbar named Hanuman Prasad, the father’ 
of Maksudan Das, as the guardian ad litem. 
of Sitla Prasad, but no notice was served 
on him and then Syed Ali Akbar applied: 
to the Oourt for. the appointment of 
B. Ganga Saran Vakil and the Court’ 
appointed B. Ganga Saran’ as the guardian 
ad litem of the minor defendant  Bitla 
Prasad, We are also. told that Syed Ali 
Akbar madea payment to B, Ganga Saran 
Vakil of the amount. required. for the 
defence of the mino; But-no appearance 
was entered in the case by B: Ganga Sarap— 
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l Vakil on behalf of the minor and he did 


a” 


~ 


. from his mother. 


not contest the suit at all. Accordingly, 
the suit was decreed ex parte against the 
minor on September 24, 1934. Syed Ali 
Akbar then applied for attachment in 
execution of his decree in O. S.. No. 16 of 
1922. There was attachment and sale on 
March 2, 1926 and the present appellant 
Dwarka Prasad purchased this house. 
Delivery of possession was granted to him 
on May 3, 1926.. Some argument has been 
made to us that the plaintiff was entered 
as the legal representative of Maksudan 


Das in these execution proceedings and 


that in his present capacity as plaintiff 
in this suit those execution proceedings 
would be binding on him. One answer to 
this argument is that in the execution pro» 
ceedings he was appointed to represent 
his father Maksudan Das and as legal 
representative of his father he did not 
represent himself in his personal capacity 
nor was he the legal representative of 
his deceased mother Mst: Ram Pati. In 
the present case the plaintiff claims this 
house asthe property which he inherited 
It is clear that his being 
„entered in the execution proceedings as 
‘legal representative of his father can 
‘have no bearing on his right to claim 
property inherited by him from his mother. 
The Court below notes in regard to the 
argument of Maksudan Das being represente 
ed by Sitla Prasad : 

“This point does not appear to have been pressed 
inthe lower Court and there is nothing to show that 
Sitla Prasad was duly represented by a proper 
guardian in the exécution proceedings” 
and therefore the Oourt held thats. 11, 
Civil P. O., would not bar the present 
sult, 


` Various issues were raised before the 
Oourts below and agreeing with the trial 
Qourt the lower Appellate Court has held: 
(1) the house belonged to Msi. Shiama 
Kunwar and after her death to Mst Ram 


“Pati and not to Maksudan Das; (2) the 


plaintiff is the adopted son of Maksudan 
Das and the heir to his wife Mst. Shiama 
Kunwar ; (3) there was gross negligence 
of B. Ganga Saran Vakil guardian ad 


litem of the plaintiff; (4) the plaintiff was 


— a 


less than 21 years of age when the present 
suit was brought and therefore the suit is 
within limitation; (5) s. 41, T. P. Act, does 
not apply to auction sales as held in 
Puranmal v. Shiva Lal (1). 
and s. 47, Civil P. O., do not apply. 


(1) (1934) A LJ 1260; 155 Ind. Oas. 86; AI R 
1935 All. 234; 7R A 905. | 
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The point which has been argued before 
us is that the appellant is an auction- 
purchaser but was not the decree-holder 
in O. 8. No. 16 of 1922 and that the decree 
in that suit was merely voidable and not 
void ab initio and therefore it was a 
valid decree at thetime. of sale, and the 
mere fact ‘that the plaintiff has now got 
the decree avoided is no reason why the 
sale- should be set aside, No ruling 
has been shown precisely on the point 
alleged by the appellant, The appellant 
relies on Zain-ul-Abdin Khan v. Muhame 
mad Asghar Ali Khan (2). In that suit 
a judgment-debtor sued to set aside sales 
of his property in execution of the decree 
against him in force at the time of the sales, 
but afterwards so modified, asthe result of 
an appeal to Her Majesty in Oouncil, that 
as it finally stood, it would have been satis- 
fied without the sales in question having 
taken place. It willbe noted that in this 
case the ‘decree was upheld by the 
Privy Oouncil in appeal and the claim of 
the judgmentsdebtor was that the decree 
was so modified that a less amount of 
property sold would have been sufficient, 
It was under these circumstances that the 
Privy Council decided that the sale should 
be set aside so far as the purchases were 
made by decree-holders but the sales should 
not be set aside so far as they were made by 
persons who were not decree-holders. It is 
clear that this was a peculiar case and it 
was not a case of asale ona decree where 
the decree was reversed by a superior 
Oourt after the sale. This distinction has 
been pointed out in Doyal Sarkar v. Tari 
Deshi (3) at p. 653. The Privy Oouncil 
case was not one in which the argument 
could have been made that the sale was 
invalid because the decree under which it 
was held was subsequently seb aside, The 
argument for the judgment-debtor was 
merely that under the ultimate decree a 
less amount of property might have been 
sold or should. have been sold. It would 
appear that the rights of a judgment- 
debtor under such circumstances are 
sufficiently compensated by the payment to 
him of the surplus of the auction sale proe 
ceeds. The sale was set aside only as 
regards the decree-holders because they 
were parties to the suit. But the ruling 
does not appear to have any direct bearing 
onthe case before us. Reference was also 


` (2) 10 A 166; 151.412; 5Sar.129 (P O). 


(3) 590 647, (653); 137 Ind. Oas. 269; A I R 1932 
Oal..303; 35-0 W N 1298; 54 O L J 293; Ind. Ruj. (1932) 
Oal, 283. n 
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made by learned Counsel forthe appellant 
to a Full Bench ruling, Siraj Fatima vy. 
Mohmood Ali (4). That was a Full Bench 
ruling where there was no issue referred 
‘tothe Full Bench but the whole case was 
referred to the Full Bench, It was a 
somewhat peculiar case where defendants 
applied inthe Revenue Oourt for partition. 
of their shares, The plaintifs were 
minors and were represented by their 
certified guardian and not by a guardian 
ad litem. The „guardian objected that the 
defendants had no right in the property. : A 
question of ‘proprietary right was raised in 
the Revenue Court and the Revenue Court 
directed the guardian to file a civil suit 
within three months. The guardian failed 
to file the civil suit and as a result the 
Revenue Court decided the question 
against the plaintiffs and ordered partition. 
One of the plaintiffs on attaining. majority 
instituted the civil suit for declaration of 
title to the property. It was‘held that 
the legal rights of the plaintiffs being 
absolutely clear the failure of the guardian 
to file a civil suit as ordered by the 
Revenue Court prejudiced the interests of the 
minors and the guardian ceased to represent 
the minors properly and effectively 
and the minors: were. entitled to treat 
the partition order as not binding on them. 
On p. 447“ the ruling laid down : 

“It therefore follows that the real basis of 
the binding character of a decree against a minoris 
the fact of his having béen duly represented by 
& proper person, and not the mere existence of any 
formal order appointing a guardian for him. 
Even whenthere besuch anorder, if the guardian 
does not properly represent him, the decree would 
not be binding. On the other hand, even if there 
be any defect in the- formal appointment of a 
guardian, the decree would be binding upon himif 
he is sufficiently represented and his interests are well 


protected.” 

. ‘This passage shows. that the Court 
was of opinion that even where there was 
an order appointing a person as guardian 
if that guardian did not properly represent 
the mior the decree would not be binding 
on the minor, We understand that the 
Full Bench meant that such a decree would 
be void ab initio and not merely voidable. 
The Court below therefore was correct 
in kolding that this decree in O.. 8. No. 16 
of 1922 would be void. ab initio and that 
being so the sale would be an invalid sale. 
There is no principle oflaw which applies 


‘to an auction sale, the principle of s. 41, 


iQ Sd HI PERES AL 
‘ : ; In . (1932) Al s 
16RD 327(FB)} © v7 > | ii ee 
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T, P. Act, and in the case of an auction sale 
held under a decree whichis void the sale 
cannot pass the right, title and interest of 
the judgment-debtor. In Rashid-un-nisa V. 
Muhammad Ismail Khan (5) it was laid 
down by their Lordships on p. 982: 

“Section 244, Civil P. O., applies to question arising 
between parties tothe suit in which the decree was 
passed, that is to say between parties who have been 
properly made parties in accordance withthe provi- 
sions of the Code. Their Lordships agree with the 
Subordinate Judge that the appellant was never a 
party to any of the suits in the proper sense of the 
term. Her sister, Ulfat-unnisa wasla married woman, 
and therefore was disqualified under 8. 457 of the 
Code from being appointed guardian for the suit, 
and Mouladad’s interest wag obviously adverse to that 


of the minor.” 

‘The Court therefore held that the 
minor had not been properly represented 
in the litigation and that a suit by her to 
set aside decrees and sale which had 
taken place in execution of the decrees was 
not barred by s. 244, Oivil P. O. In 
Hanuman Prasad v. Muhammad Ishaq (8) 
it was held that the provisions of s. 443, 
Civil P. O., as to the appointment of 
a guardian ad litem for a minor defendant 
are imperative and where those provisions 
are not substantially complied with the 
minor is not properly represented and any 
decree which may be passed against 
him is a nullity. Learned Counsel for the 
appellant relied on WUukhoda Dassi v. 
Gopal Chundur Dutta (7). It was held in 
the ruling that a mortgagor is not entitled 
to redeem the property which was pure 
chased by a third party at a sale held “in 
execution of an ex parte mortgage decree 
and ‘confirmed whilst the ex parte. decreé 
was still in force though the said decree 
was set aside and subsequently re-afirmed 
after trial. It would be dificult to see on 
what principle the contrary could have been 
held and the ruling has no bearing what- 
ever on the present case. We consider 
that the decrees of the Courts -below were 
correct and we dismiss this second appéal 
with costs. a 

D, Appeal dismissed, 

(5) 31 A 572, (582); 3 Ind. Cas. 864; 36 IA168;6 A 
L J 822; 13 OW N 1182; 100 L J 318; 11 Bom. 
L R 1225; 6 ML T 279; 19 ML J 631 (P O).. 

(6) 28 A137; 2A LJ 615; AW N 1905, 229. 

(7) 26 O 734." 
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CALCUTTA HIGH COURT 
~ Appeal No, 212 of 1936 
August 9, 1939 
R. O. Mrrree AND MOoHAMED Axram, JJ. 
DINABANDHU ROY BRAJARAJ 
SAHA, FIRM— APPELLANT 


VETSUS 


i SARALA SUNDARI DASSYA w/o 
HARALAL BAHA-—REeBPONDENIT, 

Succession Act (XXXIX of 1925), 8. 283 (1) (e) 
—" Interest” meaning of—Interest in estate of 
deceased, whether should exist at time of his death— 
Creditor of heir-at-law of deceased, whether can 
apply for revocation—Dijfference between special and 
general citation issued under s. 283 (1) (c)—Non- 
service of special citation, if ground for revocation 
under 3. 263—Non-service, when defect of substance 
so as to constitute just cause under s, 266—Wili— 
Probate—Revocation—When can be granted —Presi- 
dency Towns Insolvency Act (III of 1909), 5. 17— 
Scope—Application for revocation of probate of 
person whose hetr-at-law is adjudicated insolvent, 
whether falls under 3, 17—Discharge of such insolvent 
ae aun right to apply for revocation, if affect- 
ed. 

Only a real interest, however, small, entitles the 
man to oppose a grant or to apply for [revocation 
of a grant for just cause. 140 Ind. Oas. 54 (8), relied 
on. [p. 790, col. 1.] 


It is not necessary that the person applying for 
revocation should have an interest in the estate of 
the deceased at the time of his death. It is suffi- 
cient if he acquires an interest subsequently, but 
‘before the application, for probate is made or may 
be even while the proceedings for probate are pend- 
ing. 31 Ind. Oas 702 (9), relied on. [ibid.] 

Therefore, a creditor has aright tointervene in 
the probate proceedings which were started after 
he had advanced money to the heir-at-law of the 
deceased testator unless that right has been taken 
away from it by reason of the adjudication of the 


heir-at-law as insolvent. 45 Ind. Cas. 59 (2 
Kishan Dai v. Satyendra Nath Dutt (5) and 15 
Ind. Cae. 686 (7), relied on, Baijnath Shahai v. 


Desputty Singh (4), distinguished; Nilmony Singh 
eo taaa Mookerjee (3), explained and relied 
on. [ibid. 

There is no difference in principle between a 
special and a general citation issued under s. 283 
(1), cl. (e), Succession Act. The object of both is to 
give notice to persons interested in the estate of 
the deceased of the proceedings for grant. Ae a 
testamentary grant works in rem, it is of the ut- 
most importance to give a wide publication to the 
proceedings. When the discretion is exercised and 
a general citation is issued, itis necessary that it 
should be published as required by sub-ss. 2 and 3 
of s. 283. Absence or non-serviceof gpecial citation 
on a person who ought to be cited is itself a good 
ground for revocation at his instance in the ab- 
sence of other circumstances on which the Oourt 
may refuse revocation on account of the discretion 
vested in it by s. 263. It would be a defect, but 
the defect would not be of substance, ifthe non- 
cited party had knowledge of the probate proceed- 
ings. Ifthose special circumstances do not exist 
the grant must be revoked. [p. 791, col. 2.) 


[Case-law referred to] ° 


If a substantial defect in the proceedings be es- 
tablished by the applicant for revocation, the grant 
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must be revoked and the pergon to whom probate 
had been granted must prove the will in the pre- 
sence of the former. If, however, the applicant for 
revocation fails to prove substantial defects in the 
proceedings he would be entitled to an order for 
revocation only if he proves affirmatively that the 
will is a forgery. 107 Ind. (as. 14 (11), relied on. 
[p. 791, col. 1. 

Section 17, Presidency Towns Insolvency Act, con- 
templates direct proceedings against the insolvent. 
An application for revocation of a probate of a 
person whose heir-at-law is an adjudicated insolvent 
does not come within those classes of proceedings. 
The discharge of the insolvents has no effect on 
the creditor’s right to proceed on with its applica- 
tion for revocation. This is made all the moreclear 
by the provisions of 8.18 of the Act. 129 Ind. Oas. 
46 (10), relied on. 


Messrs. Atul Chandra Gupta, Jitendra 
Kumar Sen Gupta and Jogesh Chandra 
Sinha, forthe Appellant. 


Messrs. Amarendranth Basu, Chandra 


‘Sekhar Sen and Satish Chandra Chowdhury, 


for the Respondent, 


R. C. Mitter, J.—This appeal isin proe 
ceedings started by the appellant on 
August 5, 1935 for the revocation of the 
probate granted to the respondent, Sarala 
Sundary Dassya, by the Disrtrict Judge of 
Pabna on September 14, 1933. The will of 
which probate had been granted is an une 
registered one said to have been executed 
by the respondent's husband, Haralal Saha, 
on July 24, 1925. Haralal died on 
January 5, 1927. The application for probate 
was made on March 27, 1933, more than 
six years after the death of Haralal, and it 
is the admitted case of the propounder, that 
during this long period of six years nobody 
knew that Haralal had died testata except 
the propounder, the alleged writer and the 
three attesting witnesser. Haralal left three 
married and grown up sons, Hemendra, 
Jitendra and Nripendra, 8 married daughter 
Sunitibala, and his widow, Sarala Sundary. 
Nripendra was at America at the time of 
his death, prosecuting his studies there. He 
qualified himself as a mechanical engineer 
and came back to India some time after 
Haralal’s death, Haralal was a successful 
businessman. He had four business centres, 
one at Calcutta, at 34 Sovabazar Street, 
another at his native village Amta,in the 
District of Dacca, the third at Beraj-unj in 
the District of Pabna, and the fourth in the 
District of Rungpore. At the time of his 
death his business was in a solvent condi- 
tion, He left considerable immovable pro- 
perties in the Districts of Dacca, Pabna 
94-Parganas, Rungpore and Calcutta. He 
had alsoa house at Giridih in, the District . 
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of Hazaribagh in the Province of Bihar and 
Orissa, | 

‘The will is in the Bengalee language and 
is written on: two sheets of cartridge paper, 
‘such papers as-are required to be used for 
Court purposes, for vakalatnamas, plaints, 
written statements and. petitions. There are 
three signatures purporting to be- of Hara- 
Jal’s. The first signature is at the top at 
the right hand corner of the first sheet. The 
second signature is at a similar place on 
the second sheet and the third signature is 
at the-extreme bottom of the second sheet. 
It almost touches the edge of the paper. 
The writer is Surendra Kumar Saha, Three 
persons appear as attesting witnesses— 
Pramatha Nath Basu Barman, Ohand Mohan 
Saha and Kedarnath Sarkar. The last 
Paragraph, i. e, para. 6, ends at about 
the middle of the second sheet. After it, 
there is a blank space about 24 inches wide. 
Then appear the three signatures of the 
writer, Surendra Kumar Saha, and of the 
witnesses, Chand Mohan Saha and Promatha 
Nath Bose Barman, ina line. Immediately 
below the signature of Promatha Nath 
Bose Barman at the right hand side 
appear in half margin what has been 
called the kafiat in the evidence, which 
runs thus: “Sitting in my dwelling house 
at Amta and being acquainted with all the 
conditions of the will, ete.” This kafiat 
occupies the space between Promatha Nath's 
signature and the signature of Haralal which 
is, as we have pointed out before, right at 
the foot of the sheet. The signature of 
Kedarnath Sarkar appears under the signa- 
ture of Surendra Kumar at the left hand 
side in the space opposite the kafiat. The 
will has not been printed as it is in the 
original, Ihave pointed out its character- 
istics in some detail, because they have an 
important bearing on the case. The learned 
District Judge has overlooked those charac 
teristics. 
“The will gives the greater and the more 
valuable part of the testator’s immovable 
properties to his widow and leaves to the 
sons Very little, The widow and the three 
song are appointed executrix and executors. 
The evidence discloses that the three sons 
took prominent part in starting and financ- 
ing an Electric Co, at Giridih called the 
Giridih Electric Supply Co., Ltd. Its branch 
office was at 34 Sovabazar Street, the guddee 
house of Haralal’s scns, Nripendra was 
employed in fhe said -concern. Materials 
were bought.on credit from the International 
General Electric Oo., of Bombay on the 
*, guarantee of the three brothers Hemendra, 
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Jitendra and Nripendra, That company 
obtained a decree in the Original Side of 
this Court against the Giridih Electric 
Supply Co., Ltd., and also against the said 
three brothers on.February 22, 1933, The 
Sheriff of Calcutta attached their immove 
able properties on April 18, 1933. Tberee 
after the Bombay Co, applied in the 
Original Side of this Court on May 29, 1934 
for adjudicating the three brothers in- 
solvents. They were adjudicated insolvents 
on July 17, 1934 (Ex. B; IL-95). After the 
Bombay Oo, had obtained the decree and a 
few -days before the .atachment, the res» 
pondent applied for probate of the said 
will. Her application was filed on March 27, 
1933. before the District Judge at Pabna. It 
is printed at p. 21, Part I. In the -application 
she states that the testator had propperties 
at Giridih in the District of Hazaribagh 
within the Province of Bihar and Orissa 
and in the accompanying affidavit that prc- 
perty was valued at Rs. 2,500. The Collec- 
tor, however, valued it at Rs. 5,000, In the 


affidavit the assets were valued at Rs. 45,260. 


It is stated therein that the testator owed 
her. Rs, 38,487 which was entered in his 
account books. (This portion has. not been 
printed.) ‘Citations were issued, but it is 
admitted, and the record also bears it out, 


that a copy of the general citation was not 
sent to the Court of the District Judge of 
Hazaribagh and published there, In the 


application no explanation for the delay in 
applying for probate was given, None 
appeared to oppose the grant-which was 
made ex parte on September 14, 1933. 
The appellant firm advanced a loan of 


Rs. 5,000 to Hemendra and his brothers on 


July 8, 1932 in their firm name of Lalji 
Mohan Haralal Saha Roy. It obtained a 
decree on November 24, 1953. On August 5, 
1935 it applied for revocation. of the pro- 
bate. The grounds are three in number : 
(a) that the proceedings in which probate 
was granted were defective in substance, 
(b) that the grant was obtained fraudulently 
by concealing from. the Court material facte 
and (c) that the will propounded was a 
forgery. SM, 
These allegations have been denied by 
the respondent, She has: also challenged 
the right of the appellant to apply for revo- 
cation. This last mentioned objection has 
been put forward on three grounds: (a) that 
the appellant being an ‘unsecured creditor 
of the -heirs-atelaw of- the testator had no 
right to take part iñ the probate proceed- 
ings and so has no right to apply for.revoca- 
tion, as it has no “interest .in the estate of 
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the deceased” within the meaning of s. 283 
(1), el. (c), Succession Act of 1925, (b) that as- 
suming that such a creditor of the heir-at-law 
has the right to present and prosecute such 
an applicaticn, the appellant has no such 
right; it is in the Official Assignee. (e) That 
in any event.the application cannot be 
proceeded with at the instance of the appel- 
ant after the discharge of Hemendra and 
his brothers, that is after February 2, 1939 
when the order for discharge was passed, 

This preliminary objection taken by the 
respondent was overruled by the learned 
District Judge by his order dated Febru» 
ary 6,1936 (I. 9}, The respondent's Advo- 
cate challenges the correctness of the said 
order. The points for decision in this appeal 
are accordingly; (1) Has the appellant 
locus standi to maintain the application for 
revocation ? (2) (a) Were the proceedings 
in which the grant was made to the res- 
pondent defective in substance ? (b) Was 
the grant obtained fraudulently by suppres- 
sion of material facts ? (3) Is the will pro: 
pounded a forgery ? 

‘The first point has to be decided under 
two heads. (a) Has a creditor of the heir- 
at-law, who is substantially deprived of 
his. inheritance, right to appearin probate 
proceedings and oppose the grant or apply 
for revocation when his case is that the 
propounded will has been set up in fraud of 
creditors of the heizatelaw? (b) If so, has 
the appellant still the right after the 
adjudication.of the heirs-at-law as insol- 
veuts ? 

- The first question which actually ariges 
in this case is a ‘somewhat narrow one, 
for the case of the appellant is that the 
probate had been obtained in fraud of the 
creditors of the heirs-atelaw of Haralal. 
The point however has been argued on 
broader lines by Mr. Gupta appearing for 
the appellant. His argument is that the 
word “interest” used in s. 283 (1), cl. (o), 
Succession Act, must be given a wide 
meaning. It means, says he, not only 
proprietary interest but also pecuniary 
interest. The heir-at-law and those claim- 
ing under transfer from him after the 
festator’s death, e. g., his assignee, mort- 
gagee, lessee, have proprietary interest 
in the estate left by the deceased, but the 
creditor of the heir-at-law has a pecuniary 
interest, for, ifthe will which deprives 
the heir-at-law or curtails the right which. 
the law of inheritance gives him be not 
established he, the heir-at-law, would then 
get the property: whickf in that event would 
be available for the satisfaction of the 


dues of his creditors. A ereditor of the 
heir-atelaw, says he, thus stands on a 
different footing from a creditor of 
the testator, for to the latter the 
will is’ immaterial. It does not matter 
to him whether he gets his money from the 
executor or administrator or heir-at-law, 
In support of his argument Mr. Gupta 
relies on a passage in Williams on Exe 
ecutors to the effect that any interest 
however slight and even the bare possibili- 
ty of an interest is sufficient to entitlea 
party to oppose a testamentary paper a 
passage quoted with approval by Mooker- 
jee J., in Brindaban Chandra Saha v. 
Sureswar Shaha (l) at p.. 272. If the 
matter had been res integra I would have 
felt the force of Mr. Guptas argument. 
The wide form in which the law is thus 
stated had. however not the approval of 
Sanderson, O. J. Satindra Mohan v. Sarala 
Sundari (2) at p. 324, and in my judg- 
Ment is inconsistent with the opinion 
expressed by the Right Hon’ble Sir Richard 
Couch in Nilmony Singh Deo v. Umanath 
Mookerjee (3). 

In the last mentioned case the Rajah 
was acreditor of Taranath, one of the sons 
and heirs-at-law of the testator, Baman» 
dass. By the will that son had been dise 
inherited. The Rajah applied for revocac 
tion of the probate granted to Umanath 
and: others. The District Judge held that 
the Rajah had the right to- present the 
application for revocation of the probate 
and on the evidence held that the will 
was not genuine. On appeal the High 
Court upheld the District Judge on the 
preliminary point, but found the will to be 
genuine. The Judicial Committee agreed 
with thelast finding, but expressed the 
opinion that a creditor of the heir-at-law 
has no right to oppose a testamentary 
grantonthe bare ground that he is a 
creditor. The decision in Baijnath Shahai 
v. Desputty Singh (4) was approved, but 
the question whether a creditor of the 
heir-at-law whose case was that the grant 
had been obtained in fraud of creditors, 
Can present an application for revocation 
or not was left open, In view of tha 
observations made in Nilmony Singh 
Deo yv. Umanath Mookerjee (3), I cannot 
accordingly accept the broad contention 
of Mr. Gupta. The. point. reserved in 


1) 10 CL J 263, (272); 3 Ind. Oas. 178, 
3) 27:0 L J 320, (824);'45 Ind, Oas. 59; ATK 1918 
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that case however ‘has since then been 
answered .in the creditor's favour ‘in 
Kishen Dat v. Satyendra Nath Dutt (5), 
Arakal Bastian v. Narayana Aiyar (6) and 
Lakhi Narain Shaw v. Multan Chand Daga 
(7). . Inthe last mentioned case Multan 
Ohand -Daga, the creditor of the heir-at-law, 
Sakhilal, had obtained his decree but had 
not attached. any property as belonging to 
Sakbilal. -, Still it was held that he could 
apply for revocation as his case was that 
the probate had:been obtained in fraud of 
the creditors of Sakbilal. - 
' ` The approval of the decision of this 
Court in Baijnath Shahai v. Despuity Singh 
(4) by, the Judicial Committee in Nilmoney 
Singh Deo v. Umanath Mookerjee (3) does 
not, in-my judgment, militate against the 
soundness of the view taken in these 
cases. The creditor who opposed the grant 
in Baijnath Shahai v. Desputty Singh (4) 
was not ;a creditor of the heir-at-law.. He 
had no interest in the estate left by the 
deceased and would have had none till 
the adoption made by the latter. had been 
get aside. His claim rested on mere possibi- 
lity. It.was not a real interest at most he 
had: the possibility of an interest. Only 
Breal; interest, however, small, but the 
interest must bea real one, in my judg- 
ment entitles the man to oppose a grant 
or to apply for revocation of a grant for 
just cause: Nabin Chandra Guha v. Nibaran 
Chandra Biswas,(8) at p. 1362. Further itis 
not, necessary that the person applying. for 
revocation should have an interestin the 
estate of the deceased at the time of his 
death. It i is sufficient if he acquires an 
interest subsequently, but before the ape 
plication, for probate is made cr may 
be. even while the proceedings for pro- 
bate are, pending : Mokshadayini Dassi v. 
Karnadhar. Mondal (9) at p.. 1109. I 
accordingly oe that the appellant 
whose. case * that the probate was 
obtained in’ Tad of the creditors of the 
heirs-at-law of Haralal, had the right to 
intervene in the probate proceedings which 
were started after it has advanced money 
to. Haralal’s sons, and has therefore the 
right to apply for revocation of the 


oe unless that right has been taken 
ane T 8 Ind. Oas. 351; a910) MW N 819; 
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away from it by reason of the adjudicas' 
tion of Haralal’s song as insolvents.. ie 
Ido not think that their adjudication: 
as insolvents took away the right of the 
appellant to apply for revocation. On the 
adjudication of a debtor`his estate vesta’ 
in'the Official Assignee, who alone has 
the right to realize the assets of the debtor 
by suit, execution or otherwise. After the 
adjudication no creditor whose debt is: 
provable in the insolvency proceedings 
has the right without leave of the Insdl- 
vency Court to take or continue proceedings: 
against the insolvent for the purpose of 
realizing his dues, An _ application for 
revocation of a probate of -a person . whose: 
heir at-law is an adjudicated insol= 
vent does not, in my judgment, come 
within those classes of proceedings. Section: 
17, Presidency Towns Insol. Act, contem- 
plates direct proceedings against the 
insolvent.: The suit or other legal proceed- 
ing mentioned in that section means: a 
suit or other legal. proceeding against: the: 
insolvent and not a suit or other legal 
proceeding against a third person, to which 
the insolvent or the Receiver in insolvency. 
is not a necessary party. That section 
bars the commencement of a suit or other 
legal proceedings and the next section 
provides for the stay of a.suit or other 
legal proceeding commenced before but 
pending at ‘the time of adjudication. 
One is a complement of the other. In 
s. 18 it is expressly stated that the suit or 
other legal proceeding must be against the 
insolvent. The judgment of the Madras 
High Oourt in Donepali Subramanyam v. 
Kune Narasimham (10) supports the view 
I am taking. The discharge of the insole 
vents has no effect on the appellant’s 
right to proceed“ on with its application 
for revocation. By.the discharge the debts 
of the insolvent incurred before adjudi- 
cation are not extinguished or discharged. 
He is only absolved from personal liability. 
for these debts and retains in the absence 
of express directions to the contrary for his 
benefit what he acquires after his dis- 
charge. | 
I now proceed to deal. with the’ merits 
of the appeal. In Ramanandi Kuer v. 
Kalawati Kuer (11) the manner of approas 
ching the question has been clearly indicat- 
- (10) £6 ML J 489; 119 Ind: Cas. 48;AIR 1929 
Mad. 323; 29 LW 349; Ind Rul. (1929) Mad. 878. ` 
(11) 55 I A 18; 107 Ind, Oas., 14; AI R1928P O 
2; 7 Pat. 221; 32 0 va ae 50 W N96; IL T 
40 Pat. 19; 30 Bom. Lr: : 41 OLJ 171; 04 M 
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ed. If a substantial defect in the proceed- 
ings be established by the applicant for 
revocation, the grant must be revoked 
and the person to whom probate had been 
granted must prove the will in the presence 
of the former, He, the propounder, must 
establish the will, Ifsuspicions are raised 
in the mind of the Court he must remove 
those suspicions and satisfy the conscience 
of the Court that the will propounded by 
him was the will of the deceased. If how- 
ever the applicant for revocation fails to 
prove substantial defects inthe proceedings 
he would be entitled to an order for revocas 
tion only if he proves affirmatively that 
the willis a forgery. In the case before 
‘us the parties have led evidence bearing 
upon the question of the genuineness of 
the will and on that evidence I am 


satisfied that the will propounded is a- 


forgery. On that view it is not necessary 
to consider whether the appellant has 
established ‘‘substantial defect in the proe 
ceedings” but as the point has been fully 
argued I pronounce my decision on that 
Polnt also. 

It is admitted, and the record alsosup- 
ports the position, that a copy of the 
general citation was not sent to and 
published by the District Judge of Hazari- 
bagh, where a part of the deceased's pro- 
perty was. Section 283 (3) was overlooked, 
The learned Judge however in his discre- 
tion ordered the issue of special and 
general citations, It is admitted that a 
copy of the general citation was affixed 
inthe Court house of the District Judge 
of Pabna and in the office of the Collector 
of that District. The question. is whether 
the non-compliance with s. 283 (3), which 
was a defect in procedure, was a defect in 
substance within the meaning of cl. (a) 
of the Explanation contained in s. 263, 
Succession Act; For revoking a grant, 
“just cause” as defined in that sec- 
tion must be established, That is sine qua 
non. If just cause as defined there be estab- 
lished, the Oourt has a discretion, not 
an arbitrary one but one to be exercised 
judicially, to revoke the grant. This is 
implied by the use of the word “may.” The 
illustrations afford examples fitting in with 
the different clauses of the section. They 
are not, as the subsheads of “just cause” 
are, exhaustive, The second illustration sets 
out what is a case of the proceedings being 
defective in substance. Omission to cite a 
party who ought to be,cited is a substantial 
defect according to that illustration. That 
illustration is not confined to compulsory 


citiations, which have to be issued under 
ss. 229, 235 or. 235. It extends at least to 
special citations. that may be issued by the 
Court in its discretion under. s. 283 (1) (6). 
In Ramanandi Kuer v. Kalawati Kuer (11), 
the non-service, a ‘service which was taken 
as nonsservice far all practical purposes, of 
a Special citation issued under s. 283, was 
held to come within the said illustratioa by 
the Judicial Committee. In my view, the 
force of the judgment in Digambar Keshav 
v. Narayan Vithal (12), where a distinction 
is made between compulsory and discre- 
tionary citations, has been weakened by ree 
ason of the decision in. Brindaban Chandra 
Saha v. Sureswar Shaha (1). This last men- 
tioned case establishes the proposition that 
if the Court in its discretion issues a special 
Citation its non-service renders the proceeds 
ings defective in substance, and that pro- 
bate has to be revoked at the instance of 
the non-cited party. That case: establishes 
the further proposition that whether a dee 
fect is substantial or not must be judged on 
the facts of each case, 

‘In my judgment there is no difference in 
principle between a special and a ganeral 
citation issued under s. 283 (1), cl. (c), The 
object of both is to give notice to persons 
interested in the estate of the deceased of 
the proceedings for grant. As a testamens 
tary grant works in rem, it is of the utmost 
importance to give a wide publication to 
the proceedings.: When the discretion is 
exercised and a general citation is issued, it 
is necessary that it‘should be published as 
required by sub-ss. 2 and 3 of 6. 283. As 
I understand the decisions, a special cita- 
tion issued in the Court’s dis3retion under 
s. 283 must be served. If it is not served on 
the party.the proceedings are defective and 
the grant must be revoked at his iastance, 
Absence or non-service of special citation 
on a person who ought to be cited is itself 


a good ground for revocation at his instance . 


in the absence of other circumstances on 
which the Court may refuse revocation on 
account of the discretion vested in it by 
s. 263. It would be a defect, but the defact 
would not be of substance, if the noa cited 
party had knowledge of the probate proe 
ceedings, If those special circumstances do 
not exist the grant must be revoked, It 
is not possible or: desirable to enumerate 
exhaustively what those special circum- 
stances may ‘be.- Delay in ‘applying for 
revocation, which amounts to’ waiver or 
acquiescence, would be one. In the cases 


where such special circumstances exist, and 
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specially if tbe will had been proved in 
solemn form before, revocation would not 
be made : Sadafal Kanu v. Gadari Hajam 
(13), Aswini Kumar v. Sukhaharan Cha- 
kravarty (14). Nalini Sundary v. Bejoy 
Kumar (15). I think that Courtney-Terrell, 
C. J. has laid down the law correctly in 
Priyanath Bhattacharjee v. Sailabala Debi 
(16), when he gaid that s. 50, Probate and 
Administration Act, (s. 263 Succession Act) 
does not mean that the Court is entitled in 
its discretion to refuse revocation even when 
“just.cause” is established. His statement 
regarded generally is what the Legistature 


means but that statement requires only the. 


qualification which I have noted above. 


In the case before us the application for 
probate.was made six years after the death 
ofthe testator. The sons of the testator at 
that-time had no. interest in opposing the 
grant, although the will had deprived them 
substantially. They were rather interested, 
in view of their large indebtedness, to see 
that the will was probated, so that the bulk 
of the property may be retained: in the 
family. Their creditors.only on the: facts of 
this case, were interested in opposing the 
grant on the ground that a false will had 
been set up to defraud them. In these.cir- 
cumstances wide publication of the probate 
proceedings, no doubt ought to have been 
given, but.I do not see how the omission to 


publish a copy of the general citation in the. 


Court of the District Judge of Hazaribagh 
has affected the appellant. There is no 
evidence to the effect that the partners 
would have known of the probate proceed: 


ings if a. copy of the general citation had. 


been published at Hazaribagh. The omis» 
sion, though a defect, is not, in. my judg- 
ment, a substantial one, This does not 
however dispose of the point, There is over- 
whelming evidence that the deceased had 
his permanent residence at Amta in the 
District of Dacca, where he used to live 
with his family. He also lived with his 
family at Calcutta, which also could be said 
to be his place of residence. The evidence 
of the respondent leads to the conclusion 
that ber husband never lived with her ‘at 
Serajgunj in. the District of Pabna. The 
deceased.may have at times gone to Pabna 


_ _ (13) 35 O-W N58; 131 Ind. Oas. 856; Ind. Rul, 
(1931) Oal, 504: A IR 1931 Oal. 497, 
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for supervising his business, but even on 
this point-there is very little evidence, 

In para. lof the application for probate 
the respondent made a statement that the 
deceased had left a Bashabari (place of-resi- 
dence) at Serajunj. That isa false state- 
ment. Sarat Babu’s Bashabari at Serajgunj 
was a branch office of thé deceassd where 
his officers resided. In no sense was it the 
place of residence of Haralal. In para. 2 it 
is stated that Haralal’s ancestral:- dwelling 
house was at Amba in the District of Dacca, 
but the statement is qualified by saying 
that in connection with his business he used 
to stay at Serajgunj and at different places 
in different districts. It is stated that he 
had died in the town of Dacca where he 
had gone on business. These statements 
taken together, in my judgment, had a mise 
leading effect, and were made to keep Amta 
and Oalcutta in the background, The evi- 
dence discloses that he mostly resided either 
at Amta or at Oalcutta. Ifthe real facts 
had been disclosed, I have no doubt, that 
the probate Court would have, in accord- 
ance with the usual practice, directed genes 
ral citation to be issued at the places 
where he lived mostly. The partners of 
the appellant firm lived in the District of 
Dacca. Mohini Mohan Roy, a person inti- 
mate with the partners of the appellant 
firm, lived in the town of Dacca and was 
The princi- 
pal place of business of the appellant firm 
was at 22 Bonomali Sarkar Street, Calcutta 
(Ex. 1, II-91). None of the partners of the 
appellant firm had knowledge of the proe 
bate proceedings. They were prevented, 
so to say, bya contrivance from knowing 
of the probate proceedings at Pabna. I 
cannot believe the evidence of Profulla 
Kumar Bardhan (D. W. No. 5, I-178) to the 
effect that in Jaistha 1340 B. S. (May- 
June 1933) Srisa Ohandra Roy, a son of 
Dinobandhu Roy, came to know from him 
of the probate proceedings then pending at 
Pabna. 

The facts lead me to the conclusion that 
the Court of the District Judge at Dacca or 
the Original Side of the High Court was 
intentionally avoided and the application 
for probate was made at Pabna, to avoid 
publication of the general citation at Dacca 
or Oaleutta and to prevent due publicity of 
the preceedings. The partners of the appel- 
lant firm would have had, or mostly likely 
to have had, knowledge of the proceedings 
in that case. In March 1933, when the . 
application for probate was made at Pabna 
the business at Serajgunj was gone. Only 
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the Bashabari of Sarat Babu and some-ad- 
joining land were there. The application 
for probate was made at Pabna on the cal- 
culation, which has proved correct, that no 
creditor of the heirs-at-law. would be on 
the alert at that place. The proceedings at 
Pabna in my judgment were fraudulent 
proceedings. The appellant is accordingly 
entitled to have the grant revoked under 
cls, (a) and (b) of the Explanation to- 
s, 263, Succession Act. (After discussing 
evidence his Lordship proceeded.) In any 
event the evidence is not sufficient. to justify 
the Court in upholding the will, and. if 
the onusis onthe respondent, on the view 
I have taken that the appellant has 
prought their case within cls. (a) and (b) 
of the Explanation to s. 263, that onushas 
not been discharged, It seemethat frantic 
efforts were made by Haralal's sons to 
save from their. creditors as much as they 
could. Itis quite evident that they caused 
a suit to be brought in the name of their 
mother against; the Giridih Electric Oo., 
Ltd. on a heavy loan said to have been 
advanced by her and had a decree passed 
(Ex. 28, [I-101). The evident object was 
to retain in the family as much of the assets 
of that company as was possible. The res- 
pondent in her evidence has given up the 
whole show by admitting that she had never 
advanced any money tothe said company. 
I accordingly allow this appeal and revoke 
the probate, Ihold thatthe will set up is 
not the will of MHaralal. The appellants 
must have tbe costs of this Court and of the 
lower Court from the respondent. Hearing- 
fee is assessed at 15 gold mohurs. 
Mohamed Akram, J. — This appeal 
arises out ofan application for revoking the 
probate of an unregisiered will dated July 
24,.1925, (Ex. E-3) said to have been execute 
ed by one Haralal Saha in favour of his wife 
Sarala Sundari Dasya. Under the terms of 
the will, the bulk of the properties is given 
to Sarala Sundari, and she and her three 
sons (Hemendra, Jitendra and Nripendra) 
are appointed executrix and executors 
respectively, Baralal died on January 5, 
1927 and the scns.not+ having agreed to 
takes out probate, Sarala applied for it on 
March 27, 1933 and obtained the same 
unopposed from the District Judge of Pabna 
on September 14, 1933. An application 
for the revocation of the said probate was 
then filed on August 5, 1935 before the 
District Judge of Pabna, by the firm of 
Dinabandhu Loy, Brajaraj Saha (Part I, 
p. 27) alleging that in order to avoid 
payment of the loan of about Rs. 5,000 


DINABANDHU ROY V SARALA SUNDARI (OAL,) 


793 


advanced on July 8, 1932 by the said firm 
to the firm of Lalji Mohan Haralal Saha, 
of which the three sons of Haralal were 
the partners, the will had been fabricated 
in -fraud of the creditors and the probate 
had been obtained without issuing proper 
citations.: The learned District Judge 
dismissed this application on June 22, 
1936-and thereupon the petitioner firm filed 
the present appeal. The main points for 
decision in this appeal are: (1) Whether 
the will is a forged dccument. (2) Whether 
the probate proceeding was materially 
defective. (3) Whether the petitioner has 
any locus standi to make the application for 
revocation. 


As to the first point, looking at the 
original will (Ex. E-3)I find that it cone 
sists: of two sheets: of paper and in each 
of these sheets the signature of Haralal 
appears at the top corner, but in the second 
sheet it appears also atthe bottom of the 
page, below the signatures of the scribe, 
the attesting witnesses and an endorsement 
to the effect that Haralal was signing the 
document at his dwelling house at Amta 
with full knowledge and consent. Between 
the last peragraph of the will (para. 6) and 
the signatures of the scribe and the 
attesting witnesses, there is a blank space 
left which is over 2 inches wide; the 
testator instead of signing his name in this 
space, has chosen to put his signature at 
tho foot of the page as stated above. This I 
consider as somewhat unusual and saspi- 
cious, specially in view of the evidence of 
the appellant’s witnesses Prannath Saha 
and Basanta Kumar Banik. Prannath Saha 
who had served in the estate of Haralal for 
about.20 years stated : 


“In connexion with the writing of plaints and 
written statements Haralal Babu sometimes signed 
written cartridge papers and sometimes blank oar- 
tridge papers (Part I, 114),” 
while Basanta Kumar Banik, a Pleader of 
Dacca, who appeared in some cases for 
Haralal, deposed: ‘‘Haralal’s officers some- 
times produced before me blank demy 
paper bearing signatures of Haralal Saha”: 
(Part I, 130). It is suggested by the appel- 
lant that blank papers signed by Haralal 
for writing out plaints and written states 
ments had been utilized for the purpose of 
fabricating the will, and the signature at 
the foot of the page indicated that it was 
there for verification which was necessary 
for every pleading. It seems to me that 
there is a good deal of force in this suge 
gestion, 

From the conduct also, of Sarala Sundari 


9 
S 


94, 
` Dassya (respondent) Iam induced to draw 
<“ the inference that the will set up by her 
has beén fabricated after the death of 


ow 


Haralal. Barala Sundari allowed her sons. 


to ‘take out succession certificate for 
collecting the dues of Haralal upon their 
statement in the application Ex. 4 (Part IT, 
31) thatthe déceased had left no will, 
despite: the fact, that notice of this applica- 
tion ‘was served upon her. Exhibit 9. (1) 
(Part 11, 38); further more she raised no 
objection tothe sons acting as owners and 
realizing rents and getting their names 
substituted in pending suits and appeals as 


heirs ‘and: legal representatives of Haralal: 


deceased regarding the properties covered: 
by. the will (Exs. 14. 14 (4) Part TI, 76), 
(Ex. 15, Part II, 43), (Exs. 17,17 (2) Part II, 
41), (Hx. 26 (3) Part II, 77) and (Ex. 6, 
Part II, 8), (Hx. 10, Part II, 29), (Ex. 22, 
Part IL, 6), (Ex. 26, Part II, 50).and (Ex. 31, 
Part II, 27). The application for the subs 
stitution of her own name in 59. A. No, 1971 
of 1932 was made only on December 15, 1933 
(Ex. J-2, Part IX; 91) after the decree for 
Rs, 5,3871-1-6 was obtained by the appellant 
against‘ the sons (Ex. 2, Part II, 89), ` 

+ One cannot fail tò notice that the appli- 
cation for probate is made more than six 
years after the death of Haralal, that the 
scribe and the attesting witnesses of the 
will are all in the pay and service of the 
respondent and that in the schedule to the 
mortgage bonds, Ex. 19 executed by the 
scribe, and Ex. 23 (4) executed: by one of the 
attesting witnesses Some properties covered 
by the will are describéd as the properties 
of the sons of Haralal. I am reluctant to 
place any reliance upon the evidence which 
seeks to establish that the will was the 
outcome of domestic disputes and. ill-feeling 
and that the sons not :being apprised of the 
execution of the: will, had acted honestly in 
ignorance of it. Haralal by the will had 
appointed his sons-as executors and he also 
bya powerof-attorney executed in favour 
of two them had given them wide powers 
in the management ofhis affairs during his 
lifetime (Ex. 32); the story therefore of 
ill-feéling and of secrecy regarding the will, 
told by the respondent and her witnesses, 
does not seem to me to be worthy of credit. 
I- prefer; in this respect, to accept the evi- 
dence adduced on behalf of the appellant 
an more reliable. Considering these and 
other facts arid ‘circumstances I am of opi- 
nion that the appellant has succeeded in 
proving that the will propounded as of Hara- 
lal dated July 24, 1925 is a forged ducument 


1 


éreatetl after his. death; 


- ka ow 
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- Having regard to my finding on the first 
point, it does not seem necessary to give 
any decision on points Nos. 2 and 3 but as 
they have been argued before us at some 
length, I shall just indicate my views upon’ 
tbose points also. As to point No. 2, it was 
urged that in contravention of s, 283 of 
Act XXXIX of 1925 tha general citation was 
not published in the District of Hazaribagh 
in the province of Bihar and Orissa) 
where some of the properties of the testator 
existed (Part I, p. 21) and special citation 
was not issued upon the appellant | firm. 
which was fraudulently sought to be 
deprived of its dues by means of the pro: 
bate proceeding cutting off the debtors 
from their inheritance. 


It appears that the learned District Judge 
of Pabna had passed the order to issue 
general and special citations (order dated 
March 27,1933, Part I, p.1) but the order 
is merely a discretionary one, and it is not 
obligatory upon the District Judge to issue 
citations under s. 283 ofAct XX XIX of 1925. 
One may be interested in disputing a will 
without any right to issue of citation upon 
himself. The discretion which a Court has 
in respect of issuing citations cannot be 
exercised unless more than mere absence 
of citation is proved: Nistariny Debya v. 
Brahmamoyi Debya (17). There is nothing 
before us to show that anyone is prejudically 
affected by the non-publication of citation 
at Hazaribag or that the appellant has any 
direct interest in the estate of the deceased. 
I cannot therefore say that omission to 
publish citation at Hazaribagh or failure to 
issue citation upon the appellant has render- 
ed the probate proceeding ‘defective in sub- 
stance” and constituted “just cause” for revo- 
cation under s. 293 of Act XXXIX, of 1925. 
See Digambar Keshev v. Narayan Vithal 
(12), Sadafal Kanu v Gadari Hajam (13). 
The cass in Ramanandi Kuer v Kalawati 
Kuer'(11), cited by the appellant, shows how 
the onusof proof, regarding the genuineness 
or otherwise of a will, is affected by the 
citation not being properly: served upon 
the person on whom it had been issued 
under s. 283 of Act XX XIX of 1925, but in 
the case before us the question whether the 
plaintiff (appellant) should have proved that 
the will was a forged document or the defen- 
dant (respondent) should have proved that 
it was a genuine one, is not of much im- 
portance as both the parties have adduced 
evidence relating to their respective cases 
in the Court below. e | 


` a7) 18045. 
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“As to point No.3: uponthe authority of 
the ‘decisions in Lakhi Narain Shaw v. 
Multan Chani Daga (7) and Kishan De- 
v. Satyendra Nath Dutt (5).I am of opinion 
that the appellant has the locus standi 
tò make the application for revocation, lt 
isa matter of utmost concern for the cre- 
ditors to see that the assctsof their debtors 


are not, kept out of their reach by fraud and 


sham transactions; it is to the benefit 


of creditors if the estate left by the de- 


ceased comes to the hands of their debtors, 
The. cases in Baijnath Shahai v. Desputty 
Singh (4), and Nilmony Singh Deo 


to be of much assistance to the responds 
ent regarding the question of locus standi. 
The case in Baijnath Shahai v. Daesputty 
Singh (4), not being based upon the ground 
of fraud is distinguishable: in Nilmony 
Singh Deo v. Umanath Mookerjee (3), the 
point, whether the attaching creditor of 
the heir-at-law of a deceased testator could 
apply for revocation of probate on the 
ground that it was obtained in fraud of 
the creditors, was kept open, and their 
Lordships of the Judicial Committee of the 
Privy Oouncil, expressed no final opinion 
upon it. The trend of the decision in the 
latter case, however, indicates that such a 
creditor can apply for revocation in Case 
he alleges fraud on the part of his debtor. 
“In the case before us the petition for revo- 
cation contains the following allegations, 
(Part I, p. 27) 
er; l + * 

Paragraph 3: 

“That subsequently your honour’s petitioner on 
July 31, 1933 brought a suit against the above debtor 
firm and its partners... and got & a decree for 


Rs, 5,745-1-6 the decree ofthe Hon'ble High Court 
being dated November 24, 1935. 

‘Paragraph 4: 

That when the above suit was pending in the 
High Court, the opposite party Sarala Sundari 
Dassya, at the instance and instigation of her sons 
setup an unregistered fictitious will in which by far 
a large and a most valuable part of the properties 
was purported - to be made over by the alleged 
testator to her, in fraud of the creditors of her sons 
and started a proceeding for obtaining probate of the 
alleged will. ... and obtained withouth citation to the 
proper persons and to your’ petitioner and with 
material irregularities in the proceedings the pro- 
bate of the will......&¢,”; 


In my opinion the circumstance that in 


the present case an ordinary oreditor is - 


seeking for' revocation on the ground of 
fraud and not an attaching creditor, cannot 
make‘any difference in the principle which 
is to ‘be applied. The further objection by 
the ‘respondent that &s the debtors were 
adjudicated -insolvents on July 17, ‘1934 
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Umanath Mookerjee’ (3), do not seem to me. 
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Ex, B (11-93), the only person competent 
to apply for revocation was the Official As- 
signee under s. J7 of Act IIL of 1909 is 
also untenable. The relevant portion of 
g. 17 runs as follows’; | 

4 * * * 

“No creditor to whom the insolvent is indebted 
in respect of any debt provable in insolvency...shell 
commence any suitor other legal proceeding except 
with the leave of the Court and on such terms as the 
Court may impose......” 

The expression “commence any suit or 
other. legal proceeding” is no doubt very 
wide, but in my opinion it relates to a suit 
or a proceeding by the creditor against 
the person or the property of the insolvent 
debtor; the meaning becomes clear on re- 
ferring to the next section (s. 18) which 
provides for staying “any suit or other 
proceeding pending against the insolvent" 
after making the adjudication order, 
Section 17 of Act III of-1909 therefore has 
no application to a proceeding of the pre- 
sent nature : see Donepudi Subramanyam 
v. Nune Narasimham (10). I agree that this 
appeal should be decreed with costs. 


D, Appeal allowed, 


RANGOON HIGH COURT | . . 
Civil Miscellaneous Appeal No. 48 of 1939. 
November 21,.1939 
MAcKkNRY, J, 
U AUNG MYIN U—APPELIANT ` 


‘ é Versus 
DISTRIOT anv SESSIONS JUDAE, 
HENZAD 


A— RgSPONDENT 

Penal Code (Act XLV of 1860), s 193—Afidavit 
read out to person and signed by him while drunk 
—If can be prosecuted under s. 193 for giving 
contrary evidence—Oriminal Procedure Code (Act 
V of 1898), 5. 476—District Judge acting as persone 
designata under particular Act.cannot proceed under 
s. 476—Burma Rural Self-Government Act (IV of 
1921)—Rules under, r. 55—Decision of District 
Judge under—Appeal or revision to High Court, ¿f 


ies. 
Where an affidavit prepared for a person and 
read out to him while heis drunk is signed by 
him, its contents cannot be said to have been prop- 
erly understood by him and he cannot, therefore 
be prosecuted for perjury under s. 193, I.P, O., 
for giving evidence contrary to the allegations in 
the afidavit. l ; 

The District Judge acting not as a Court but ag 
a persona designata under a particular Act is not 
entitled to proceed under s. 476, Oriminal P, O., 
and is not entitled to lay a complaint in pursuaggs 
of an order passed in the proceedings purporting 
to have been taken under that section. 
~ In performing the functions laid upon him by 
the rules made under the Rural Self-Govt, Act . the 
District .dudge does: not ‘act as’ a Court and his 
proceedings are not subject to appeal or to revi- 


H 


7196. 
i igh Court because he acts as a 
chard ae 91 Ind. Oas. 550(1) and 142 Ind. 
Oas. 80 (2), relied on. 

Mr. P. K. Basu, for the Appellant, 

Judgment.—This is an appeal under 
the provisions of s. 476-B Criminal P. O., 
against the order of District Judge of 
Henzadain accordance with which the 
said. District Judge has laid a complaint 
under s;.193, Penal Oode, against the ape 
pellant, It appears that under `s. 29 of 
Ohap.I of the rules made under the 
Rural Self-Govt. Act the validity of an 
election held under rr. 23 to 26 thereof 
(dealing with election of Chairman and 
Vice-Chairman of District Councils, School 
Boards or Hospital Committees) may be 
questioned by petition to the District Judge. 
Under r. 55 following of Chap, IV thereof 
' suchobjections will be considered by the 
District Judge who after such inquiry as 
he deems necessary shall record a finding 
which will be conclusive and shall send 
a copy thereof to the Deputy Commissioner. 
Itis quite clearthat in performing the 
functions laid upon him by these rules 
the District Judge does not act asa Oourt 
and his proceedings are not subject to 
appeal to this Court or to revision by this 
Court because he acts as a persona designata 
see Municipal Corporation of Rangoon v. 
M. A. Shakur (Dand U Ba Pe v, U Ba 
Shwe (2). The rules give thə District 
Judge authority to make enquiry and this 
must include authority to receive evidence, 
The provisions of the Oaths Act will 
therefore apply. The District Judge will 
have authority to administer the oath 
to witnesses who are examined by him 
and such persons are .bound. to tell. the 
truth, l i | 
‘One U Ba Ohun submitted a petition 
under the above rules-to the District Judge 
of Henzada objecting to-the election of one 
U Thwe as'Ohairman of the District Ooun- 
cil of’ Henzada. In the course ofthe en» 
quity which the District Judge held into 
this matter theappellant U Aung. Myin U 
gave evidence as a witness for the petit- 
` ioner., He gave evidence on February 20, 
1939, It appears that on November 12, 
1938 this person had been- taken. before a 
Magistrate and had there signed. an 
affidavit which had been previously pre- 
pared for him. The contents of this 
affidavit, it-seems, related to the election 
in- question. In the course: of his-evidence 


1) 3 R-560; 91 Ind, Oas. 550; A IR 1926 Rang, 25 
(3). A IR 1998 Rang, 41; 142 Ind..Oas. €0;11 R 1; 
Ind. Rel. (1933) Rang: 28, => = $ oa ne 7 a a 
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before the District Judge, U Aung Myin U 
stated that although the contents were 
read out to him by someone who was 
introduced to him as a Township Officer 
they were not properly understood by him 
as he was drunk. Because he was drunk 
he must have assented to whatever was 
read outto him. Some days after the 
enquiry -was conc.uded (March 17, 1939,) 
that ison April 29, 1939, U Ba Chun 
made an application to the District Jadge 
requesting that a complaint should be 
made before a Magistrate under s. 193, 
I. P.C. against U- Aung Myin U for peri 
jury in respect of this statement, 

The learned District Judge, after holding 
an enquiry, concluded that this was a case 
in which complaint should: be laid and 
he has laid complaint accordingly. In the: 
course:of his order the learned District 
Judge has correctly realized that in 
holding the enquiry in questicn he acted 
as a persona designata and not as a Court 
and that, consequently, 8.195 and s. 476, 
Criminal P. O. would not apply. Neverthe- 
less, it is clsar that it ` was as District 
Judge that he has decided that a come 
plaint should be laid and that he -hag 
laid a complaint. It is quite clear that the 
District Judge in this matter not acting 
as a Oourt, is not entitled to proceed under 
s. 476, Oriminal P.C.,iand was not entitled 
to lay a complaint in pursuance of an 
order passed in the proceedings purporting 
to have been taken under that section, 
For that reason alone it appears to me 
that the order of the District Judge must 
be held to be invalid and. must. be set 
aside. Apart from that-however it appears 
to me that this is most definitely a case in. 


` 
` 


-which a prosecution should.not have been. 


ordered, The plea of U Aung Myin U 
is that he was drunk at the time he signed 
the affidavit:and that if he had not been 
drunk he would not have signed it. In 
strong confirmation of this assertion .we 
havethe proved fact.that on November 15, 
1933:under his instructions his lawyer sent 
a notice to U Ba Ohun warning him that 
the affidavit had not been signed voluntari- 
ly but under the influence of drink and 
that he did not vouch for the truth of the 
contents of the document. U Ba Ohun 
was desired to return the paper within 
twenty-four hours. ‘here appears to be 
no doubt that the appellant was drunk at 
the time although, perhaps not so drunk 
as to be incapable. Assuming that it would 
take him aday to recover from the effects 
of his drinking he must have gone to his 
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lawyer on November 14, in order that the 
letter should be sent on November 15. 
In these circumstances it is clear that the 
appellant lost no time in endeavouring to 
rectify the fault which he had committed 
as soon as he had recovered full possession 
of his senses. 

If we turn to the evidence which the 
appellant gave before the District Judge 
we find thathe does not say that he did 
not understand the affidavit but that he 
did not properly understand it. He also 
says that because he was drunk he must 
have assented to whatever was read out 
tohim. This surely is no morethan the 
truth. There is no doubt that because of 
his drunkenness the appellant did not fully 
realize the full significance and the enormi» 
ty of his conduct, and this is all that he 
said. For these reasons, I am of the 
opinion that acomplaint in respect of his 
evidence should not have been laid. This 
appeal istherefore allowed, the order of 
the District Judge is set aside, and the 
District Judge is directed to withdraw the 
complaint which he has made purporting 
to act as District Judge. 

S. Appeal allowed. 


— ee 


ALLAHABAD HIGH COURT 
Letters Patent Appeals Nos. 73 and 66 
of 1939 
November 16, 1939 
Tom, O. J. AND Ganaa Nata, J. 

TARA OHAND AND OTAERS— APPELLANTS 

veTsus 
MADHO PERSHAD AND ofaERs— 
RESPONDENTS. 

Letters Patent (All), cl. 10—Single Judge refusing 
stay of execution pending appeal — No appeal 
ies. 

No appeal lies against the order of a single Judge 
refusing an application for stay of execution ofa 
decree pending the disposal of an appeal since 
euch an order is not a judgment within the meaning 
of cl. 10, Letters Patent (All). 157 Ind. Oas 347 (2), 
relied on. 60 Ind. Oas. 274 (3) and 87 Ind. Oas. 313 
(4), referred to, 


L. P. A. from the decision of Mulla, J., 
yaaa A. No. 106 of 1939, dated July 27, 
1939. 

Messrs. S., N, Seth, P. L. Banerji 
Gopinath Kunzru and Din Dayal, for the 
Appellant. 

Messrs. S. K. Dar and S. N. Seth, tor 
the Respondents. é 


Thom, ©. J.—These are two connected 
appeals under the Letters Patent against 
the order of a learned Single Judge of this 
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Court refusing an application for stay of 
execution of a decree, Both the appeals 
may be conveniently disposed of in one 
judgment. A preliminary objection to the 
appeal has been taken by the respondents, 
It was contended that under cl. 10, Letters 
Patent, no appeal lies from an order of a 
learned Single Judge of this Court refusing 
an application for stay of execution, An 
appeal does lie under cl. 10, Letters Patent, 
if the order appealed against is a “judge 
ment’’ within the meaning of that section. 
Page, O. J, in Dayabhai Jiwandas v. 
Murugappa Chettiar (1) observed: 

“What is the meaning of “judgment” in the 
Letters Patent of the Indian High Oourt? That 
is a question over which controversy has raged in 
India for nearly 70,years. It is still unsettled ” 

During the hearing of this appeal we 
have been referred to a large number of 
earlier decisions upon the point now under 
consideration and in our view if appears 
that as the discussion has proceeded through 
judgment after judgment, confusion has 
become worse confounded. Except in the 
Rangoon case above referred to, no complete 
definition of a “judgment” as that term 
is used in cl. 10, Letters Patent, has 
been attempted. After an exhaustive cone 
sideration of the authorities, a Bench of the 
Rangoon High Court consisting of seven 
ee in the case already noticed held 

at 
“the word “judgment” in the Letters Patent of the 
Indian High Court means a decree in a suit by 


which the rights of the parties at issue in the suit 
are determined.’’ 
So far as this Oourt is concerned, it is 
impossible to extract from many decigions 
upon the point a definition of “judgment” 
as that term is used in cl: 10, Letters 
Patent of the Court. The latest decision 
upon the point is the decision of a Full 
Bench in Shah Zadi Begam v. Alakh Nath 
(2). In that case it was decided that 
“an order of a Single Judge dismissing an applica- 
tion under s. 5, Lim, Act, and refusing to extend 
time is not a “judgment’’ within the meaning of 


cl. 10 of the Letters Patent and accordingly no 
appeal lies from that order.” 


This is a decision whichis binding upon 
us. If an order refusing an application 
under 8. 5, Lim, Act, is not a “judg: 
ment” within the meaning of cl. 10 of the 
Letters Patent, a fortiori an order refusing 
an application for stay of execution of a 
decree pending the disposal of an appggl 
is not a “judgment” within the meaning of 

(1) 13 R 457; 157 Ind. Oas. 1107; A I R1935 Rang. 
267;8 R Rang. 135 (8 B). š 

(2) (1935) A L J 681; 157 Ind. Oas. 347; 57 A 983; 


Bp 1935 All. 620; 1935 A L R775; 8 B A LTL 
| . 
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that clause. The refusal of an application 
under s. 5 has the effect of finally, once 
and for all, determining the rights and 
liabilities of: the-parties to the litigation in 
which the application is made. The unsuce 
cessful applicant is finally and irrevocably 
denied the relief he claims in the suit. On 
tbe other hand so far as the refusal of an 
application for stay of execution is cone 
cerned, such an order bears no such element 
of finality. 

_ We do not consider it necessary or expe- 
dient to review the grounds upon which 
the learned Judges who constituted the 
Full.: Bench which decided the case in 
Shah: Zadi . Begam v. Alakh Nath (2) 
arrived at their decision, It is sufficient to 
say that the decision is binding-upon us and 
that in our judgment it covers the question 
which we are now called upon to decide. 
We would observe however that reference 
has been made to the term “judgment” as 
that term is used in the Letters Patent 
of the Indian High Oourtsin two decisions 
of the Privy Council. In Sabitri Thakurain 
v. Savi (3; after considering the provisions 
of s. 104 of the Code of 1908 by which the 
earlier Code of 1882 was amended, their 
Lordships observed : 

“This raised the question neatly, whether an 
appeal expressly given by cl. 15 of the Letters 
Patent and not expressly referred to ins. 588 of the 
Code of 1882, could be taken away by the general, 
words of s.-588.‘‘and from no -other: such orders. 
The change in the wording of s. 104 ‘of ‘the Act of 
1908 is significant,.for it runs, ‘and, gave as other- 
Wise expressly provided..... by any law for the time 
being in force, from no other orders.’ Section 15 of 
the Letters Patent is such a law, and what it 
expressly provides, namely, an appeal to the High 
Oourt’s appellate jurisdiction from a decree of the 
-4 High Court in its original ordinary jurisdiction, is 
thereby saved,” 

_ The terms of cl. 15 of the Letters Patent 
of the Calcutta High Court, to which refer- 
ence was made in the observations above 
quoted are identical with the terms of 
cl. 10 of the Letters Patent of this Court. 
“This observation does not appear.to have 
been. brought -to the notice of the Full 
Bench which decided’ the case in Shah 
Zadi Begam v. Alakh Nath (2). Again 
in the-judgment of the Privy Council in 
Sevak Jeranchod Bhogilal v. Dakore Temple 
Committee (4) it is obgerved that 

“the term “judgment” inthe Letters Patent means 


i * 
we} 


(4) 23A _L J 555; 87 Ind. Gas. 313; A I. R 1925 P O 
; J 25;LR6 A (P O) 117; (1925) M W N 
474; 2 OW N F35; 41 O L J 628; 22° L °W %46; 27 Bom, 
L R872 30 0 WN 459 (P O). a 
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in civil cases a decree and not a -judgment in the 
ordinary sense,” 


So far as this observation is concerned it 
is true that it has been interpreted by a 
Full Bench of this Court in Sital Din v. 
Anant Ram (5) and it has been. argued 
with some force that that interpretation has 
been approved by the Full Bench in the 
later case in Shah Gadi Begam v. Alakh 
Nath (2), It would appear from the observa- 
tions in the judgmentin these cases that 
it was not considered that the Privy Council 
intended to lay down the general proposition 
that no appeal lay under cl. 10 to the Privy 
Council against the order of a Single J udge 
of this Oourt unless the order amounted 
to a decree, However that may be, in -the 
earlier Privy Council case of 1921, cl. 15 
of the Oalcutta High Court Letters Patent 
was interpreted in the sense that no appeal 
lay against thé order of a learned Single 
Judge unless that order amounted toa 
decree. Wedo not regard it as necessary 
to consider whether the Full Benches of this 
Court would have arrived at a different 
decision had the observations of the Privy 
Oouncil in Sabitri Thakurain v. Savi (3) 
been brought to their notice. In our judg- 
mênt the principle which was approved in 
Shah Zadi Begam v. Alakh Nath (2) 
clearly covers the point which we are called 
upon to decide in this appeal. In the 
result we hold that no appeal lies against 
the decisicn of a learned Single Judge 
refusing an application for stay of execution. 
Both appeals are accordingly dismissed 
with costs, 

D. Appeals dismissed, - 

(5) (1933) A L J 127; 142 Ind Oas. 331; 55 A 326; 
i a 1933° All. 262; Ind. Rul.’ (1933) All. 106 
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LAHORE HIGH COURT | 
Second Appeal No, 1000 of 1939. ` 
January 8, 1940 , 
Din MUHAMMAD, J. - 
. JUGAL KISHORE —PLAINTIFE— 
APPELLANT : 


VETBUS | 
Mst. SHANTI BAI AND OTHERS 
— Da¥eaNDANTs AND OTHERS—PLAINTIFYS — 
RESPONDENTS 

Custom (Punjab)—Buccesston —Unmarried daughters 
—Jhang District—Unmarried daughters can succeed 
as heirs till their marriage—Suit for declaration 
that they are not entitled to succeed totheir father — 
Maintainability. 

According tothe Oustomary Law of the Jhang 
District unmarried daughters until their marriage 
are entitled to succeed ta heirs. This being’ BO, 
they are entitled to inherit the property and’ to 
remain in possession so.long as they are unmarried 


1940 
And nobody can oust them from the present pos-. 
session of the property. A suit, therefore, for a 
declaration that the daughters were not entitled to 
the estate of their deceased father, and that they 
had only rights of residence and maintenance until 
death or marriage and for a permanent injunction 
Testraining the daughters from doing any such act 
as would prove injurious to the plaintifis’ interest, 
is not maintainable. 37 Ind. Oas. 161 (6), 73 Ind. 
Oas. 893 (7) and 110 Ind. Cas. 248 (8), relied on, 
Veda Nayaga Mudaliar v, Vedammal (1), 12 Ind. 
Oas. 170 (2), 56 Ind. Oas. 953 (3), 28 Ind. Cas, 193 
(4) and 172 Ind. Oas, 993 (5), distinguished. 

S. A. from the decree of the Additional 
District Judge, Lyallpur at Jhang, dated 
April 27, 1939. 


Mr. Shamair Chand, for the Appellant. 
Mr. Mehr Chand Mahajan, for the Res- 
pondents, 


Judgment.—The suit out of which this 
appeal has arisen was instituted by Tikaya 
Kam and Jugal Kishore against Mst. Shanti 
Bai and Mst. Chhankandi_ Bai alias 
Khalindi, daughters of M. Heta Ram for 
a declaration that the .defendants were not 
entitled to the estate of Heta Ram, their 
deceased father, and that they had only 
rights of residence -and maintenance 
until death or marriage. They further 
asked for a permanent jnjunction restrain- 
ing the defendants from taking pcssession 
of the estate. Their suit was dismissed by 
both the trial Court and the lower Appel- 
late Court. On an appesl io this. Court, 
Jai Lal, J:, held in agreement with the 
Courts below that the reliefs claimed by the 
plaintifis could not be legally granted to 
them but allowed them to amend the plaint. 
They consequently put in an amended 
plaint in which they sought a declaration 
of tbeir own title as owners and 
heirs of the property left by Heta Ram 
and further asked for an injunction 
restraining the defendants . from doing any 
such act as would prove injurious to the 
plaintiffs’ interest. They also prayed for 
the appointment of a Receiver of the 
property left by Hela Ram. This suit has 
again been dismissed by both the Courts 
below on a preliminary ground that no 
such suit is maintainable.. 

Counsel for the appellant urges that the 
decision of both the Courts below is wrong 
and relies in this connexion on Veda 
Nayaga Mudaliar v. Vedammal (1) Malaya 
Pillai v. Perumal Pillai (2) Kaluram v. 
Piari Lal (3), Jagar Nath Gir v. Tirguna 

(1) 27 M 591. 

(2) 36 M 62; 12 Ind. Cag, 170; 21 M L J 1022; 
(1912) 1 M W N 16l; 10 MeL T 277. 


(3) 1 L 92; 55 Ind. Cas§953; A I R., 1920 Lah. 
340; 92 PL R 1920. 
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Nand (4) and Sundar Singh Mallah Singh 
Sanatan Dharam Hiyh School Trust, 
Indaura v. Managing Committee Sundar 
Singh Mallah Singh Rajput High School 
Indaura (5). These judgments, however, 
are not in point. In Veda Nayaga Mudaliar 
v. Vedammal (1) all that was decided was 
that a declaratory suit was maintainable 
when the possession of the property was 
neither with the defendant nor with the 
plaintif. In Malaya Pillai v: Perumal 
Pillai (2).a Division Bench of the Madras 
High Court decided that before a suit could 
be held not maintainable under the proviso 
tos, 42, it must be shown that the defene 
dant was in possessicn and that-as against 
him the plaintiff could have obtained an 
order for delivery of posséssion. In Kalu- 
ram v, Pari Lal (3) part of the property 
in Suit was in possession: of the Court and 
part of it was occupied by tenants who had 
not attorned to either party and it was 
held that the suit for a declaration without 
consequential relief was maintainable. In 
Jagar Nath Gir v. Tirguna Nand (4) on the 
death of a mahant, a dispute having arisen 
as to the right of succession to the math, the 
Court of Wards took possession of the math 
and declined to hand it over until someone 
could establish his right to the mahantship. 
It was held that in the circumstances, a 
suit for a declaration lay. In Sundar Singh 
Mallah Singh Sanatan Dharam High School 
Trust Indaura v. Managing Committee 
Suncar Singh Mallah Singh Rajput High 
School Induara (5) their Lordships of the 
Privy Council laid down that where a 
defendant is not in possession and no 
further relief is available against him, a 
suit for a declaration of title to property 
without a claim to possession lies, | 

It would bé obvious that all these cases 
proceeded on their own facts. The bar 
pleaded in this case is based on different 
considerations. Here, it is contended that 
the plaintiffs have no existing right to the 
property in dispute and consequently their 
suit is not maintainable. Refererence in 
this connexion may be made to Janaki 
Ammal v. Narayanaswami (6) where their 

(4) 37 A.185; 28 Ind..Cas. 188; AI R1915 AN. 
104; 13 ALJ 252, 

(5) I L R (1938) Lah. 63; 172 Ind. Cas. 993; A I 
R 1938 P O 73; 65 I A106; 32 8 L R 350; 1938 
OGL: R104; 10R P O 202; (1938) A LJ 19447 L 
W -239;: 1938 O W N 245; 1938 A L R138; 4 Besi- 
au et LR 247; (1938) 1 M Ld 628; 420 W N. 

-(6) 39 M 634; 37 Ind. Cas. 161; AIR 1916 P O 
117; 43 I-A: 207; 20 ML T 16831 M LJ 225; 14 


A LJ 997; (1916) 2 MW N 188; 20 O W N 1323; 18 
Bom: LR 850; 24 O LJ 309; 4 L `W 530 (POX ` 
=] -> -3 ~ ~ -= Eak = han + S eo 
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Lordships of the Privy Oouncil held that 
a reversionary heir under the Hindu Law 
could not maintain a suit for a mere 
declaration against a widow in possession 
of her husband's estate. The following 
Passages from their Lordships’ judgment 
may be read with advantage : 

“The rule of the Hindu Law with regard to the 
nature of the widow's estate may have been subject 
to various forms of expression, but in substance it is 
not doubtful. Her right is of the nature of a right of 
property; her position isthat of owner; her powers in 
that character are, however, limited; but, to use the 
familiar language of Mayne’s Hindu Law, Para, 625, 
p. 870, ‘so long as she is alive no one has any vested 
interest in the succession’ (p. 637). The form of the 
declaration was that the plaintiff was “the next rever- 
sionery heir’? .,. . In their Lordships’ opinion the 
plaintifi-respondent was not entitled to such a 
declaration (p. 639*),”’ 


Similar observations were made in 
Laluv Fazl Din (7) and Sharifan Bibi 
v. Aishan Bibi (8). The position of the 
defendants inthis case is quite analogous 
tothat of an ordinary Hindu widow. The 
parties are governed by custom and the 
answer to question No, 39 in the Customary 
Law of the Jhang District clearly states 
that unmarried daughters until their 
marriages are entitled to succeed as heirs. 
This being so, they are entitled to inherit 
the property and to remain in possession so 
long as they are unmarried and nobody 
can oust them from the present possession 
of the property. I have no hesitation in 
holding therefore that the judgments of the 
Courts below cannot be assailed on any. 
ground, I accordingly dismiss this appeal 
but in the peculiar circumstances of the case 
make no order as to costs before me. 


S. Appeal dismissed. 
A 4 L 106; 73 Ind. Oas, 893; AIR 1923 Lah. 


(8) 9L 467; 110 Ind. Oas. 248; AIR 1998 Lab. 
831; 29 P L R 544. 
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RANGOON HIGH COURT 
Oriminal Appeal No, 81z of 1939 
October 10, 1939 
Mossıy, J. 
“Tan KING-—-PROoSROUTOR 
versus 
- BAS DEO AND ANOTHER— AOOUBED 

Penal Code (Act XLV of 1860), s. 279—Riding 
on pillion of ordinary bicycle in crowded street is 


“negligent act. 


-For a man to ride pillion on an ordinary bicycle 
in a crowded street is a negligent act which is 
likely “to cause injury to the other persons and 
vehicles there. It would be a negligent act to 
carry apy second person (whatever his age, build 


e or weight) on a bicycle, who is liable to change 


` 
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his position or fall off, if this is done on a publie 
way where there is other traffic. | 


Or. A. from the order of the 3rd Addi- 
tional Magistrate, Rangoon, in Oriminal 
Summary Trial No, 710 of 1939. 

Mr. Myint Thein, Govt. Advocate, for the 
Crown. 


Judgment.—This is an appeal by the - 


Govt. of Barma against the acquittal of the 
two respondents. for an offence under 
s 279, I. P. O. The respondent Bas Deo 
was found riding a bicycle at 11-20 in the 
morning at the corner of Fraser Street and 
China Street, a crowded corner, and the 
accused Ramnad was found gittiag oa the 
pillion—presumably sitting sideways as 
usual. It would make no difference however 
in my opinion, if he was. sitting astride. 
The respondents were charged with riding a 
bicycle in a rash or negligent way so as to 
endanger human life or be likely to cause 
hurt or injury to any other person, an offence 
punishable under s. 279, I. P.O. The majo» 
rity ofthe prosecution witnesses said that 
the rider was not able to control the bicycle 
properly. The two accused are young men 
of usual weight and build. I have no doubt 
that for a man to ride pillion on an ordinary 
bicycle in a crowded street is a negligent act 
whichis likely to cause injury. to the other 
persons and vehicles there, the reason is 
that with such a big load the bicycle can- 
not be propelled quickly nor get out of 
the way of other traffic quickly, and if any 
emergency occurs the man sitting on the 
pillion is likely to shift his balance, and so 
the more prevent the rider from getting 
out of the way quickly. Ifthe rider stops 
suddenly the man on the pillion is likely to 
fall off. 

Itis quite unnecessary in such a case to 
consider what is the maximum load that a 
bicycle can safely carry ; all that need be 
said in this particular case is that this parti- 
cular act was negligent and likely to cause 
injury toothers. But I would go further 
also and say that it would be negligent 
act to carry any second person (whatever 
his age, build or weight) on a bicycle, who 
is liable to change his position or fall off, 
if this isdone on a public way where there 
is other traffic, In appeal the order of ac- 
quittal will be set aside, and the appel- 
lants convicted of an offence under s. 279,- 
I. P.O. As this is atest case I propose to 
inflict a light penilty. Under s. 552 (1-A), 
Crimioal P. O., tha.accused will be released 
after due admonitions - Thair - bail bonds 
will be cancelled. 

D. Order accordingly. 


cf 
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MADRAS HIGH COURT i 
Second Appeal No. 1091 of 1934 
November 8, 1938 

. WADSWORTH, J. 
NARAYANA MUDALI AND anotazR— 
APPBLLANTS 
Versus 


PERIA KALATHI AND aNorazr— 


l RESPONDENTS 

Malicious prosecution — Suit for damages for— 
Nature of damages —Basis of action — When action 
can be founded on institution of proceedings under 
8. 144, Criminal Procedure Code (Act V of 1898)— 
Whether proved facta are sufficient to establish absence 
of reasonable and probable cause or presence of 
malice is a matter of law—Tort — Damages—Repre- 
sentative suit for damages suffered collectively by 
party to which plaintiffs belong. 

Anaction for malicious prosecution can be sup- 
ported by any one of three sorts of damage ; firstly, 
damage to a man’s fame, as, if the matter whereof he 
isaccused be scandalous ; secondly, damage to his 

erson, as where aman is put in danger to lose his 

ife, limb or liberty ; thirdly, damage to his property, 
as where he is forced to expend money in necessary 
charges to acquit himself of the crime of which he is 
accused. The point to note, however, is that the 
action for malicious prosecution - does not depend on 
the institution of a prosecution in the narrowest 
sense oftheterm. The basis of the action is the 
malicious and unjustified institution of unsuccessful 
proceedings in aOourt which have resulted in 
damage tothe good name, the person or the pro- 
perty of the individual prosecuted. A suit for 

amages for malicious prosecution can be based on 


the institution of proceedings under s. 144, Oriminal P,° 


O., provided that the necessary facts are established. 
The institution of proceedings under s. 144, Oriminal 
P. C., may be at the instance of a party tothe quarrel 
which is likely to lead toa breach of peace; it may 
be at the instance of some disinterested Person ; or as 
in the great majority of cases, it may be at the 
instance of the Police or as a result of action suo motu 
by the Magistrate, 


It must be remembered that orders under s, 144, 
vary very widely in their scope and effect. They 
may have the most drastic effect in’ curtailing the 
liberties of individuals or communities or they may 
restrict for a considerable period the use by a man of 
his private property. Onthe other hand, in a great 


number of cases their effect is merely to control the 


route of processions, restrict slightly the hours in 


which property shall be enjoyed in a particular way: 


and generally to cause the minimum of interference 
with private rights inthe interests of the pablic 
peace. The point is that it should not be thought that 
any unwarranted attempt to secure a Magistrate's 
order under a. 144, Oriminal P. O., will justify a suit 
for malicious prosecution, There must, in order to 


Sustain such a suit, be proof fhat the defendants. 


moved the Magistrate to take proceedings and that 
proceedings were taken. It must-be shown that the 


final termination was in favour of the plaintiff. The- 


plaintif must prove that the institution of the pro- 
ceedings was malicious and that it was without 
reasonable and probable cause. Further, it must, in 
all such cases be proved that there was legal damage 
suffered asa consequence of the institution of these 
proceedings. In ordinary criminal prosecutions, the 
damage will be inferred fromthe very factof an 
accusation of a crime involvifg moral turpitude and 
necessarily damnifying the good name ofthe accused. 
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But when the Courts are dealing with Quast Civil 
proceedings such as those under s, 144, Criminal P, O, 
in order to establish the essential fact of damage, it 
isnot sufficient merely to prove that there was a 
petition in which an allegation was made of a danger 
to the public peace by the withholding of a private 
right. [p. 802, col. 2; p. 803, col, 1.) 2 

‘Though the basia for a finding of absence of reagon. 
able and probable cause and the presence of malice 
Consists in matters of fact, the inference that should 
be drawn fromthe proved facts and the question 
whether these facts are sufficient to establish the 
absence of reasonable and probable cause and the 
presence of malice are matters of law upon which 
interference in second a peal is permissible. 
Herniman v. Smith (3) and 125 Ind. Oas, 667 (4) 
relied on. [p. 803, col. 2.4 : : 

A representative suit does not lie for damages in 
tort though when a representative suit properly 
framed for other reliefs incidentally involves a claim 
for damages put forward by certain individuals 
among the plaintiffs, such a claim has been permitted 
to be urged as ancillary tothe main suit. 143 Ind, 
Oas. 665 (5) and 45 Ind, Oas, 423 (6), relied on. [p. 
804, col, 2.) 


S. A. against the decree of the Sub-Judge, 
Vellore, in A. S. No. 62 of 1934. 


Messrs. B. Sitarama Rao and T. V, Ramae 
natha Aiyer, for the Appellants. 

Messrs. K. Rajah Ayyar and M, Krishna 
Bharathi, for the Respondents. 


Judgment.—The appellants were defen» 
dants in a suit for damages for malicious 
prosecution arising out of an application 
which they preferred to the Magistrate 
against the plaintifis and others praying 
the Magistrate to take proceedings undar 
s. 144, Oriminal P. O. The trouble arose 
out of a dispute between two Sections of 
Sengundars with refereace to the conduct 
of a festival managed by their community 
in the village temple. The appellants belong 
to the minority faction, which, Owlng to 
dissensions, had refused to pay its subscrip- 
tions to the funds out of which the festival 
is financed. As a consequence of this. refu» 
sal, the majority faction represented by 
the plaintiffs in this case, refused to allow 
the appellant's party certain privileges at 
the festival. The one with which we are 
now concerned was the privilege of makin 
an offering known as Deeparadhana before 
the God, and having it returned intact 
after it had been offered. Although the 
appellants asserted before the Magistrate 
that their offerings had been refused, the 
whole grievance appears to have been that 


they were not allowed to get back bhejkamw iS 


offerings intact as they thought they should 
be allowed. The complaint to the- Magis- 
trate, Ex. 6, describes the history of the 
quarrel, states that the respondents were 
preventing the petitioners from participat- 


o 
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ing in the Deeparadhana. as per. mamool, is one which necessarily follows from the 
and that the continuance of the festival-in principles upon which the action for. mali- 
view. of this‘dispute is likely. to “involve: cious prosecution is based. These have been 
serious breach of the peace; the petitioners: succinctly stated in Wiffen vV. Bailey (2): 
therefore prayed the Magistrate ‘gither to wherein it is laid down that an action for 
direct the. majority faction. and the Guruk- malicious prosecution can be supported by 
kal to give the petitioners the customary: any one of three sorts of damage; firstly, 
facilities for Deeparadbana, or to’ prevent’ damage toa man’s fame, as if the matter 
the conduct of the festival in the absence whereof he is accused be scandalous; second- 
of such facilities, The Magistrate apparently ly, damage to his person, as where a man is 
went to the village on the same day; the put in danger to lose his life, limb. or liberty; 
respondents to. the petition asked time- to thirdly, damage to his property, as where 
file their objections; consequently, on that he is forced to expend money in necassary. 
same day, an order was issued (Ex. E) charges to acquit himself of the crime. of 
temporarily. prohibiting the festival.. On which heisaccused. Buckley, L. J. goes on 
the 10th, that is to say three days-later, to point out that an action for malicious pro- 
both parties presented an adjournment secution may lie where the proceedings are 
petition with a view to- compromise,--On- civil and not criminal though in the’ ordin- 
the 13th, the Magistrate. passed orders ary civil action, any damagé which the de- 
referring to the admissions regarding the fendants may have suffered by reason of the 
customary levy of contributions, stating proceedings is normally compensated ‘by the 
that though the respondents might not be award of costs, so that there is nothing left 
justified in enforcing the payment by refus- to justify a separate action. The point to 
ing Deeparadhana, there was no necessity mote, however, is that _ the action for malie 
to prevent the conduct- of the rest of the cious prosecution does -not _depend on the 
festival in view of the undertaking of the institution of a prosecution in, the narrowest 
respondents that it should be peaceful and sense of the term. The basis of the action 
of the arrangements made for .a Police is the malicious and unjustified institution of 
guard. After this order the ‘festival was unsuccessful proceedings in a Court which 
concluded. There were two other suits have resulted in damage to the good name, 
fled by the appellants, one relating to the person or the property of the individual 
their rights in the Kappukattu ceremony prosecuted. The fact that an action of this 
with which we are not now concerned and kind lies as a result of proceédings by way 
the other relating to the rights in the of civil injunction or attachment ‘of a tem- 
Deeparadhana ceremony. The appellants porary nature which could not have been 
succeeded in all the suits in the trial Court compensated by the ‘award of costs in the 
and in all the suits failed before the lower suit, is recognized by the provisions of-s. 95, 
Appellate Court. I have passed orders Oivil P. O. The institution of proceedings 
dismissing the second appeals* from the de- under s. 144, Criminal P. Q., may be at the 
cisions in the two connected suits mainly instance of a party to the quarrel .which is 
on the ground that they relate to matters of likely to lead to a breach of peace; it. may 
ritual outside the jurisdiction of the Oivil be at the instance of some disinterested per 
Court. son: or as in the great majority of cases, 
Jn the present second appeal, various it may be at the instance of the Police or. 
contentions have been raised: firstly, it has asa result of action suo motu by the Magis- 
been contended that there was no .prosecue trate. I take it that the action for, mali- 
tion properly speaking and therefore that cious prosecution a8 a result of such procee- 
no suit for damages for malicious prosecution dings would normally be | ly in 
can lie. Now, with reference to this conten- the case of proceedings brought at the inst- 
tion, it cannot, I think be denied that a suit ance of a party to the quarrel, though that. 
for damages for malicious prosecution can, need not necessarily be the only ground for 

be based on the institution of proceedings such an action. er eas E 
a under s. 144, Criminal P. O. provided that Again, it must be remembered that. orders 
r - the necessary, facts are established. Ko under s. 144, Oriminal P. O. vary very 
“uch has been laid down by this Court in widely in their scope and effect. They may 
. Appala Narasimhulu.v. Hari Narayan Das have the most drastic effect in curtailing. 
W), and ks speed ne that the view the liberties of individuals or communities 

. Take ; . 

| on th oe which < ecided that aia x) sis) 1 KB. 000; ee L J K B688; 112 L T 274; 
*Reported in 185 Ind. Oas. 239—[Ed} ~ sna e 45; 13 LG.R. 12h 31 i L 
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or they may restrict for’ a considerable 
Period the use by a man of his private pro- 
perty. On the other hand; in a great num- 
ber of cases their effect is merely to control 
the route of processions, resirict slightly 
the hours in “which property shall be 
enjoyed in a particular way and generally 
to cause the minimum of interzérence with 
private rights in the interests of the public 
peace. The point is that it ‘should not be 
thought that any unwarranted attempt to 
Secure a Magistrate’s order under s. 144, 
Oriminal P. O., will justify a suit for mali» 
cious prosecution, There must, in order to 
sustainfsuch a suit, be proof that the de- 
fendants moved the Magistrate to take pro- 
ceedings and that proceedings were taken. 
It must be shown that the final termina» 
tion was in favour of the plaintiff. The 
plaintif must prove that the institution of 
the proceedings was malicious and that ib 
was without reasonable and probable cause. 
Further, it must, I think, in all such cases 
be proved that there was legal damage 
suffered as a consequence of the institution 
of these proceedings. In ordinary criminal 
‘Prosecutions, the damage will be inferred. 
from the very fact of an accusation of a 
crime involving moral turpitude and neces- 
sarily damnifying the good name of the 
accused. But when we are dealing with 
quasi Civil proceedings such as those under 
8. 144, Oriminal P. O,, in order to establish 
the essential fact-of damage, it is not suffi- 
cient merely to prove that there was a 
petition in which an allegation was made 
of a danger to the public peace by the 
withholding of a private right. ` 

In the present ‘case it has been estab- 
dished that the appellants did institute 
magisterial proceedings as a result of which 
the festival’ was stopped for a period of 
Some days, It is also established that the 
result of these proceedings was the vaca- 
tion of the temporary order and the deci- 
sion of the Magistrate that there was no 
danger of a breach of the peace which 
would justify the continuance of the prohi- 
bition of thé holding of the festival. There 
was no finding by the’ Magistrate that the 
complaint preferred by the petitioners of 
refusal of the Deeparadhang facilities to 
them was unfounded. But it must be held 
that the proceedings initiated by the appel- 
lants terminated in favour of the plaintiffs. 
Both the Courts below have held that the 
Plaintiffs suffered damages as 2 result of 
those proceedings, the «(damages consisting 
Of the legal expenses which they incurred, 
the costs of the Samprokshana ceremony 
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necessitated by the stoppage of the festival 
and the deterioration of the provisions 
which had been made ready for the rest of 
the festival. The trial Oourt, although it 
found in the connected guit that the refusal 
of the Deeparadhana facilities was unjusti- 
fied, did not go into the question of reason- 
able and probable cause, but heli that there 
was no prosecution and that any damage 
that was sustained was sustained by the 
plaintiffs owing to their own delay in putt- 
ing forward their case to the Magistrate, 
The lower Appellate Court finds, to my 
mind correctly, that the institution of proceede 
ings before the Magistrate under s, 144 may 
be sufficient ground for a suit for dam ages 
for malicious prosecution. On the question of 
absence of reasonable and probable cause, 
the learned Subordinate J udge comes to the 
conclusion that because he himself has 
decided that the appellants’ case with 
reference to their rights to Deeparadhana 
was unsustainable, they cannot have had 
reasonable and probable cause for presente 
ing the petition to the Magistrate, He also 
comes to the conclusion that the only witness 
for the appellants had not given any very 
Satisfactory reason for apprehending a 
breach of the peace on the eighth day of 
the festival, when the previous seven days 
had gone on without trouble ; and he ene 
cludes that the conduct of the appellants in 
applying tothe Magistrate wag apparently 
to wreak their vengeance against the other 
side for successfully Carrying on the festival. 
Now it is established that though the 
basis for a finding of absence of reasonable 
and probable cause and the presence of 
Malice. consists in matters of fact, the in- 
ference that should be drawn from the 
proved facts and the question whether these 
facts are sufficient to establish the absence 
of reasonable and probable cause and the 
presence of malice are matters of law upon 
which interference in second appeal is per- 
missible: vide Herniman v, Smith (3), 
Nagendranath, Ray v, Basanta Das (4). 


I must say that the decision of the lower 
Appellate Oourt on this question is not 
particularly satisfactory. The learoed Sub- 
ordinate Judge seems to have overlooked 
the fact that the burden of proof lay upon 


the plaintifis in this matter. The plaintiffs 


had toshow not only that the petition was 


malicious but that the Petitioners had no 
reasonable and probable cause for bringing 


(3)(1938) A 0305; 107 L J K B 225; 82 S J 192; (1938) 
LAH ERI 


(4) 57 O 25; 125, Ind, Osa, 667; A TR 1930 Odl. 392; . 
Ind: Rul; (1930) Oal. 587. 
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it. And to show this it was necessary not 
merely to point to the eventual failure of 
the petitioners to establish the civil right 
which they claimed ; there should also be 
gome indication that they did not believe 
that they had this civil right for which 
they were contending. The question which 
the learned Subordinate Judge decided in 
favour of the majority party was not one 
entirely free from difficulty. The trial Court 
took a different view from that which the 
learned Subordinate Judge has taken and 
the decision in the second appeal was not 
so much onthe merits of the claim of the 
minority party, as on the powers of the 
Civil Courts to adjudicate upon it. It is in- 
disputable that the rights which the appel- 
lants were claiming in this festival were 
rights which they had been exercising for 
along period in the past. Those rights had 
-been denied to them solely on the ground 
that- they had failed to pay certain custom- 
ary contributions to the funds out of which 
the festival was financed; and it was Cer 
tainly avery arguable question, granting 
that there had been a default in the pay- 
ment of contributions, whether the majority 
faction was justified in enforcing payments 
of contributions by refusing the usual faci- 
lities tothe dissenting faction to take part 
in this religious festival. The argument put 
forward in this connection was that the 
payment of contributions should have been 
enforced by the usual machinery of caste 
discipline and not by the withholding of 
religious privileges. I do not propose to say 
whether this argument is a correct one or 
nat; but it is, at any rate, an. argument 
which cannot be dismissed as frivolous. 
Surely therefore the appellants in demande. 
ing the privilege which hed been accorded. 
to them in the past without question and 
had been refused to them on account of the 
default in the matter of payment of subs- 
criptions, when it is not clearly established 
that the denial of the privilege was the 
customary way of enforcing liability for. 
subscriptions, cannot be said, to have mani- 
festly acted without reasonable and pro- 
bable cause in asserting their rights before 
the Magistrate. Whether they were acting 
without reasonable and probable cause in 
| paying that a breach of the peace was likely 
as a result of the withholding of those 

hts is a more debatable question. But 
at any rate, feelings must have been some- 
what strained at the time and itis notice» 
able that the Magistrate, though he cancell- 
ed the order stopping the processions, did- 
- goon an undertaking by the majority party 
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that they should keep the peace at the same 
time providing for Police facilities to see 
that this undertaking was carried out. In 
these circumstances I do not think that -it 
can be said to have been proved positively 
that the appellants had no reason to 
apprehend a danger of a breach of the peace - 
owing to the refusal of the Deeparadhana. 
facilities to their party. l 


On the question of malice, the learned 
Subordinate Judge conjectures that the 
minority party were trying to wreak their 
vengeance for a successful conduct of the 
festival. There appears to be little or no 
basis in the evidence for this conclusion. 
The only witness who speaks to malice had 
to be asked the same question three times 
before he could remember the answer which 
was expected of him. I am therefore of opi- 
nion that the facts established did not 
justify the inference of absence of reasone 
able and probable cause or thé presene of 
malice as the motive for a petition to the 
Magistrate. Ib seems tome quite probable 
on the facts established that the appellants 
honestly believed in the justice of their 
claim and honestly thought that the denial 
of these alleged rights might lead to a 
disturbance of the peace. 


There is a further question. which has 
been argued and that is with reference to 
the frame of the suit in which the two 
plaintiffs—one of them being a trustee of 
the temple—claimed to represent the seven- 
teen persons who were implaaded as res- 
pondents in the petition to the Magistrate. 
No application under'O. I, r. 8, Oivil P. O., 
appears to have been filed. The tase pro- 
ceeded throughout as if the plaintiffs on the 
record could bring an action for the damages 
suffered collectively by the party to which 
they belonged. Objections to the frame of 
the action was taken inthe written state 
ment and though the proper issue was not 
framed, the Court framed an issue regard- 
ing the misjoinder which had no point 
unless it was a somewhat unsuccessful at- 
tempt to put in issue the question of the 
frame of the suit in its semi-representative. 
character. It is, I think, well-establiehed 
that a representative suit does not lie for 
damages in tort though when a represen- 
tative suit properly framed for other reliefs 
incidentally involves a claim for dameges- 
put forward by certain individuals among. 
the plaintiffs, such a claim has been per- 
mitted to be urged as ancillary to the main. 
suit: vide Kumaravelu Chettiar v. Rama- 
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swami Ayyar (5) at p. 665. and Katha 
Pillai v. Kanakasundaram Pillai (6). Itis 
true that the present suit has not been filed 
with the formalities prescribed for repre- 
sentative actions. But the plaint quite 
clearly sets forth the representative 
character of the suit, and the damages for 
which the suit is filed are damages which, 
toa considerable extent, are common to 
the faction and not peculiar to the two 
plaintiffs, It is argued for the respondents 
that the two plaintiffs may be entitled to 
such damages as can be lawfully ascribed 
to them personally. It seems to me that 
this is not the correct way in which the suit 
should have been framed; but if I had 
been disposed to hold that the plaintiffs 
deserved to succeed on the merits, I should 
have remanded the suit for a fresh finding 
on the question of the damages which affect 
personally the plaintiffs themselves. In the 
view which I have taken on the main ques- 
. tion however this is unnecessary. The ap- 
peal is allowed and the suit is dismissed 
with costs throughout. Leave to appeal 
refused. 


N-D. Appeal allowed. 


(5) 56 M 657 (665): 143 Ind. Oas, 665; Ind. Rul. (1933) 
P O 176; 57 O L J 528; 388 OWN 853; (1933) M WN 
758; 65 M L J 87; 38 L W 16; (1933) A LJ 762; AIR 
Eo P O 183; 35 Bom, L R 827; 80 I A 278 


}. 
(6) 8 L W 160; 45 Ind, Oas, 423; AJI R 1919 Mad. 1143; 
24M L T 20; (1918) M W N 794, 
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Civil Procedure Code (Act V of 1908), s. 85—S. 85 
merely enables Prince or Chief to institute suits 
through apecial authorised agent—Suit filed on behalf 
of State by person not authorised agent under O. IIT, 
T, Zand without authority required by s. 85 — Suit 
must be dismissed—Authority under s. 85 after 
presentation of appeal upon dismissal of suit, if 
cures defect—S, 85(3) contemplates active appoint- 
ment—Interpretation of Statutes—Words of different 
eections of same statutes enacted for similar purpose 
susceptible of different construction—~Construction— 


‘Limitation Act (IK of 1908), 2.19, Expl. L—Omission . 
liability, if < 


to specify exact nature of amount of 
‘material, 


The provisions of s. 85, Oivil P. O., enable a 


Sovereign Prince or Ruling Chief to institute a suit ~ 


in British Indian Courtsghrough his own agent, and 
‘that agentin order to enable him to make or do 
appearances, acts and applications must be specially 
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appointed so that he could be regarded as a recognized 
agent for the purpose of theJOode. There is, however, 
an alternative remedy opento the Sovereign Princa 
or the Ruling Ohiefto institute a suit in hisown 
name or follow the procedure prescribed in O. III, 
r. 2, Oivil P. O., which according to the rules 
specially framed by Bombay High Oourt would 
require a general power -of-attorney in the agent to 
institute a suit on behalf of the Prince. [p. 809, col. 


The provisions of s. 85, Oivil P. O., like those of 
as. 86and 87 are specially enacted for a privileged 
class of persons such as a Sovereign Prince or 2 
Ruling Ohief who are parties to suits or legal pro- 
ceedings. Thatspecial provision is beyond question 
supplementary to the ordinary rule. Therefore when 
there is a special rule conferring privileges on a 
special class of litigants, that rule mast be strictly 
observed. fp. 810, col. 1. 

A suit instituted on behalf of a Ruling Prince or 
an Indian State by a person whois not an authorized 
agent under O. III, r. 2, Civil P. O., and without the 
authority required bys, 85, Civil P. O., is a defective 
suit and must be dismissed and a subsequent autho- 
rity obtained under s. 85 for the first time after the 
presentation of the appeal upon dismissal of the suit 
cannot cure that defect. Dinesh Chunder Roy v. 
Golam Mostapha (4), Venkatray Raje Ghorpade v. 
Madhavrav Ramchandra (5), Chandulal v. Awad (6), 
174 Ind. Cas, 551 (7) and 104 Ind. Oas. 257 (8), relied 
on, Maharajah of Rewahv. Swami Saran (1), Basdeo 
v. John Smidt (10), 44 Ind. Oas. 28 (il) and 101 Ind. 
-Oas. 698 (12), distinguished. {p, 809, col. A 

While it is true that sub-s. (3) of s. 85, Civil P, C., 
does not require that a person appointed under this 
section should authorize or appoint persons to make 
appearances by any writing, But it still implies 
necessarily an active appointment by the person in 
whose favour the special appointment is received, and 
bs substituted by the mere passive 
attitude of allowing a person to continue the suit which 
had been admittedly filed by him under instructions 
from a person who had then no authority as required 
by s. 85. [p. 813, col. 2.] 

On the principle of interpretation of statutes in 
part materia, where as in the case of ss. $5, 86 and 
87, Civil P.O, which provide for analogous circum- 
stances words in the different sections of the same 
statute, enacted for a similar purpose, are susceptible 
of a possibly different construction, one which is ap- 
‘proved by considerations derived from the policy of 
the law has to be adopted. [p. 810, col. 2.] 

Per Sen, J., (In second appeal).—Under Expl. 1fto 
s. 419, Lim. Act, the omission to specify the exact 
nature of the amount of the liability is immaterial, 
or even the averment that no balance is due from 
the defendant. Hence the words, you should take 


` proper accounts and if on taking accounts some 


balance) be found due from the defendant you should 
absolve him from those dues addressed to the creditor 
by a Counsel on behalf of his debtor client constitute 
a valid acknowledgment, Sitayya v. Rangareddz (2) 
and Maniram Seth v. Seth Rupchand (3), relied on. 
L. P. A. against the decision of Mr. Justice 


Sen, in S. A. No. 133 of 1935. 


Mr. W, B. Pradhan, for the Appellant. 
Mr. J. G. Rele, for the Respondent. am 


- JUDGMENT IN SECOND APPRAL, 
Sen, J.—The appellant is the Jawhar 
State by its Daftardar who was the plaine 
tif in a suit in which he sougb to re- 
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‘cover Rs. 1;950-3-0 ‘on a contract dated 
December 15, 1926, relating to. the sale 
‘of a jungle entered into with the defen 
‘danteresporidant, „He segéd- that out of 
Rs; 41;000 and interest -due under the 
“paid contract . the ‘defendant had paid 
Rs. 39,181-4-0 leaving the balance of 
"Rs. 1, 950-3- 0 due to hiih. 


The main _quéstion with which the judg- 
ments of the lower Courts were concerned 
‘48 ‘Whether the suit was. properly institut- 
ved. It Seems that the Political Agent of 
TLana gave permission to thé Adminis- 
-trator of the State who was adminis- 
tering its affairs during the minority ‘of 
“tke ‘Chief to file ‘a civil suit against ‘the 
. defendant {or the recovery. of the State's 
dues from. him, .and that thereafter the 
~A‘dministratcr ‘sent to the Daftardar of the 
‘State files relating to the subject*mattér 
O£(ké. suit for filing thé suit against the 
defendant. : The trial Court held that the 
Political Agent had no authority tó, ape 
` point a recognized’ agent for the Btate, 
‘that such permission Gould not_ be construe 
ed as ‘appointing the Administrator as the 
yecognized agent and that the nominee 
of the Adminetrator wculd, theréfore, have 
‘no legal ‘authority to tnetitute the present 
-suit.. The lower Appellate Court~held that 
-the Daftardar who filed the suit was not -the 
next friend of ‘the Prince; thaithe Daftar- 
“dar had . mo. authority ‘under - 0. Ul, tT. 2 
(a) or r. Pp (b), to file the ‘suit, and that 

thovgh after the deécisicn by the trial 
Court a ‘ceftificate under 6.-85, Civil P, O., 
‘fiom the Governor-General in Council tiad 
-beén. produced, the Appointment made 
“ithereby of the Administrator to prosecute 
“the suit having been made after the expira- 
tion of the. ‘period ‘of lirtitation ‘prescribed 
for the suit. was ‘of no avail to the plaine 
tiff; Maharajah of Rewah v, Swami Saran 
(1). The lower Appellate ‘Court aééord- 
“ingly confirmed the distniesa) of ‘the, suit. 
-In the present ‘appeal ‘the leatned Ad- 
-vocate for ‘the appellant has “based his 
“argument colely 6n “thé ‘certificite ‘given 
‘by the Governor-Genéral in Cowaéil (Ex. 
15) appointing - the Administrator of J: awhar 
State to prosecute a civil suit against 
the defendant. That certificate, which is 
dated January 29, 1934, runs thus: 

a oo of the powers conferred by s. 85, 

0, (Act -5 of 1908), the GovVernor- General 
in eae at the request of the Jawhar State com- 
municated through the ‘Agent to ‘the Governor- 
General for, the Gujarath ‘States and -Resident at 
_ Baroda, is “pleased hereby to appoint the Adminis- 


(1) 25.4°635; A WN 1903, 189) 
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trator of the Jawhar State to prosecute or defend 
on behalf of the State the civil suit filed by them 


‘against Abdul Latif Gulam Nabi in any of the 
Civil Courts in the THana District, Bombay Presi- 


dency:” 

It is contended by the learned Advocate 
for the appellant that after the issue of 
this certificate of appointment the ad- 
be deemed to be ares 
cognized agent of the State under s. 85 
(1), Civil P. C.. for such appearances, acts 
and applications under the Code as might 
be made or done on behalf of the State 
or the Chief, and that under sub-s. (3) 
of the same: section the appointment of 
the Daftardar by the Administrator to file 
the suit would fully enable the Daftardar 
io institute the present suit on behalf of 
the State. It is his further contention 
that the provisions of O. II, r. 2 do not 
apply to. appointments made under subes, 
(3) of s. 85, Civil P. O, The first question 
that arises in this connexion is whether the 
appointment by the Govt. of India of the 
Administrator of the State to prosecute the 
suit was made within the period of limitation 
prescribed for the suit. In Maharajah of 
Rewah v. Swami Saran (l) a plaint was 
filed in ‘a Court of revenue on behalf of 


‘a, Ruling ‘Chief and signed by a ‘person 


‘who at the time of signing had not béen 
specially appointed .by Govt. :for such 
purpose under the old s. 432 (which cor 
responds tothe presént b. 85, Civil P.O), 
but was so appointed ‘before the peridd òf 
limitation in respect of such suit had 
expired ; and it was held that whatever ` 
defect might have existed in the plaint 
or the filing of the suit in con-. 
sequence of 6uch person not have been 
initially appointed- as recognized agent of 
the Maharaja by Govt., it was cured as 
soon as he was appointed, the date of such 
appointment being within the period of 
limitation for thé ‘suit. The present suit 
June 7, 1932. It is ‘cons 
nae ‘by the ‘Advocate for the ‘appellant 

thet ie ‘defendant bad Acknowledged , his 
liability under the contract in suit äs Tate 
T22, 1931, ‘and that, thérefore, 
the period _ at limitation “for the suit ‘would 
‘be up to-Septembér 22, 1934. As I have 
mentioned above, the certificate-(Ex, 15) 
was ‘signed by the Political ‘Secretary to 


“the “Govt., of ‘India ‘on January 29, 1934. 


‘The ‘Courts, below have held. ‘that 


‘the period of limitation for the suit would 
. begin ftom the ‘date .‘of ‘the last pay- 


‘tment by the defendan , viz, Jantary 10, 
1930, If ‘that view Be accepted, the ap- 
‘pointment made under Ëx. 15 would 
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obviously be beyond the period of limitation. 

Mr. Rele for the appellant has relied 
on two letters written by the defen- 
dant, Ex. 35, dated June 25,1931, and Ex. 
34 dated September 22, 1931, The first 
letter is addressed to the inamdar Narae 
yan Bhagwantrao Gosavi, who had an 
interest in the money payable by the 
defendant, to the effect inter alta that 
some arrears were due from him under 
the contract, but that the inamdar should 
take steps to get the accounts adjusted 
and see that no amount remained due 
from the defendant. This appears to be 
a distinct acknowlegdment of the liability 
and such an acknowledgment under 
Expl. (1) to 5.19, Lim. Act, can be ad- 
dressed to a person other than the person 
entitled. The second letter (Hx. 34) is 


addressed to the Administrator of the State ` 


Therein the defendent’s Pleader says that, 
his client does not admit the balance 
‘mentioned in the previous notice sent by 
the Administrator to the defendant, that 
the defendant has suffered loss in his 
business, that, therefore, the Administrator 
is requested to take proper accounts, and 
that if on taking accounts some balance 
be found due from the defendant, the 
Administrator should absolve him from 
such dues, This letter cannot certainly 
be construed as a repudiation of the 
balance claimed by the Administrator. 
All that the letter says is that the defen» 
dant does not admit the balance alleged 
’ against him. In Sitayya v. Rangareddt 
(2) a person acted asa commission agent 
for two other persons and later on furnish- 
eda debit and credit account, but the said 


two persons denied that any balance could . 


be found due to the commission agent, 
admitting however that accounts must be 
taken. It was held that though the said 
persons, who were the defendants in the 
suit, denied that any balance was due 
by them, they must be held to have acknowe 
-ledged their liability. ; 

‘In Maniram Seth v.-Seth Rupchand (3) 
the alleged indebtedness of the respon- 
dent was referred. to by him in a petition 
signed by him in the following words: 

“For the last five years he had open and current 
accounts with the deceased. The alleged indebted- 
‘ness does not affect his right to.apply for -probate.” 

It was held that ‘though ‘the words “‘the 
alleged indebtedness” were used, the res- 
pondent must be held to have acknowledg- 
ed his liablility to pay ‘his ‘debt ito the 

(2):10 M 259. . 

(3) 33 O 1047; 33 I A 165; 2N L R 130,10 OWN 
814: 4 OL J94(P 0). , 
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representative of the deceased, if the 
balance should be ascertained to be agalnst 
him. Itseems to me that in the present 
casè similar circumstances exist in view of 
the words used by the defendant : 

“You should take proper accounts and if on tak- 
ing accounts some balance be found due from the 
defendant you should absolve him from those dues,”’ 


Under Expl. (l) to s. 19, Lim, Act, 
the omission to specify the exact 
mature of the ammount of the liability 
is immaterial, or even the averment that no 
balance is due from the defendant. I must 
therefore hold that the period of limitation 
must be held torun from September 22, 
and that the 
appointment of the Administrator of Jaw- 
har State by Ex. 15 was made within the 
period of limitation. - 

It has however been contended ‘by the 


Tearned Advocate for the respondent that 


the ruling in Maharajah of Rewah v. 
Swami’ -Saran, (1) cannot apply beacause 
in which the ape 
pointment wader s. 85 was made during 


“the pendeney of the suit and not after the 
-decision -of the suit by the trial Court, asis 
‘{he-case here, He'has drawn my attention 


in thit connexion to Dinesh Chun ler Roy v. 
Golam Mostapha,(4)which was a case under s. 
55, Court of Wards Act (Bengal Act IX 
1879) and in which a letter giving the Oourt 
iof Wards’ sanction to the institution of the 
suit was filed atthe hearing of the first 
appeal, the sanction stating it was with 
retrospective effect from the date of the 
institution of the suit. It was held that 
sanction given after the institution of the 
appeal did not have a retrospective effect. 
It.does not seem to me that the decision in 
this case is relevant for the purposes of the 
present appeal as it was decided under the 
provision of a Special Act and the filiag of 
the suit had, it seems, to be initially authoriz- 
ed by the Court of Wards. This case is 
also earlier in date than Maharajah of 
-Rewah V..Swani Saran (1) and itseems to me 
that if the principle underlying the decision 
of. later cases is accepted, and it has not 
been ‘contended that it should not be 
accepted, no valid distinction can be made 
between ‘the proceedings at the trial of the 
suit and the proceedings in appeal so far as 
production of ‘the certiticate of appointment 
under’s.(85, Civil P. O., is concerned. For 
this purpose the proceedings in appeal must 
certainly ‘be regarded as continuation of the 
trial-of the suit and the.only valid objection » 
to the production of the certificate of 
(4) 16 O 89, 


— 
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appointment, it seems to me, would be on 


the point of limitation, The point cf limi- 


. - tation having already been found in favour 


of the plaintiff, I think that I must hold that 


. under Ex, 15.the Administrator is to be 


deemed:to be the recognized agent of -the 


‘State for the purposes of such appearances, 


acts and applications as may be made or 
done on behalf of the Prince or the Chief. 
The next question that arises is whether the 
appointment of the Daftardar is shown to 
be properly authorized under sub's. (3) of 
s. 8), Civil P. ©. In the correspondence 
(Ex. 39) which has been produced in this 
case thers is letter dated May 29, 1932, 
addressed by the Administrator of the State 
to the Daftardar in which he states : 
“Herewith are sent files from Political Agent, 
Jawhar State P, A.J. 5. R. 63, dated May 21, 1932 
and P. A. J.S. R, II-140 dated April 4, 1932 and also 
file Jawhar No. 94 from Narayan Bhagwantrao 
Bhagniwala. As already ordered by the order stated 


. in the margin (A Mis. No, 2538 dated May 25, 1932), 


for filing suit against Abdul Latif Gulam Nabi, in 
respect of dues under contract for jungle of Inam 
Village of Dolari Budruk, the Makti Kabulayat 
(contract paper) and necessary papers in connexion 
with the suit should be given to Mr. Adhya, Pleader, 
on behalf of the State, and the receipt of the papers 
should be filed and a final report should be made,” 


The learned Assistant Judge who heard 


--the first appeal interpreted this document as 


not authorizing the Daftardar to sue in his 
own name but directing him to give papers 
to the State Pleader for filing a suit 
and nothing more. It seems tome however 
that the words “Herewith are sent files for 
filing suit against Abdul Latif Ghulam Nabi” 
prima facie imply that the addressee of the 
letter was to file a suit. A copy of the letter 
referred to in this letter has however been 
filed in the present appeal and an applica- 
tion made that it should be admitted in 
evidence. In view of the fact that this order 
has been expressly referred toin the Ad- 
ministrator’s letter, I have, after hearing 


` the respondent’s Adovecate, decided to admit 


the copy of the order in evidence, That 
order addressed by the Administrator to the 
Daftardar contains the express words “You 
should make arrangements for filing the 
suit and make a report.” There is thus no 
doubt that the Daftardar was authorized to 
file the suit. 

It has however been contended by the 
learned Advocate for the respondent that 


even on the assumption that the Daftardar 
- was ordered or authorized to file the suit, 


such authcrization was made in May 1932, 


- long before theadate of Ex. 15, when it could 


not be said that the Administrator had any 
authority under sub-s, (3) of s. ‘85, Civil P. 
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C., to appoint the Daftardar to file a suit, 
and that thereafter, even when Ex. 15 had 
been issued by the Govt. of India, ‘the 
Administrator did not appoint the Daftar- 
dar to prosecute the suit on behalf of the 
State. That being so, it is argued that the 
appointment of the Daftardar should not 
be regarded as valid for the purpose .of 
8.85, Civil P. O. No authority on this specific 
question however has been referred to by 
either Advocate. and on considering the 
point it seems to me thatit is essentially a 
technical one and should not be allowed 
to prevail. On the authority in Maharajah 
of Rewah v. Swant Saran (1) it would 
Seam that as soon as the appointment 
is made by the Govt. of India, though 
itis made subsequent to the date of the 
suit, all the previous proceedings from the 
institution of the suit are validated. If 
that be the effect of the appointment by the 
Govt. of India ofa person to prosecute a 
suit, it seems to me that the appointment 
by the Administrator of another person 
to file asuit on behalfof the State would 
also be similarly validated. In any case 
however, subes. (3) of s. 85, Civil P. O., does 
not require that authority or appointment 
should be made in writing, and as after 
the receipt of Ex. 15 the Administrator 
allowed the litigation on behalf of the State 
to continue to be prosecuted by the Daftar- 
dar, I think that a strong presumption may 
be said to arise that after his appointment 
under Ex. 15 the Administrator authorised 
the Daftardar to continue to represent the 
State. Iam therefore of opinion that there 
is no substance in the arguments advanced 
on this point on behalf of the respondent, ` 
and that whatever defect existed in the 
institution of the suit has now been cured 
and that the suit has been properly insti- 
tuted on behalf of the State. No other issue 
having been argued in this Court and the 
finding as regards appeal must be allowed, 
the decrees of the lower Courts set aside, 
and the plaintiff’s suit decreed. The plain» 
tiff will be entitled to recover the sum of 
Rs, 1,950-3-0 from the defendant with 
interest, at four pet cent, per annum from 
the date of the suit to the date of payment, 
Each party to bear his own costs throughout. 


-The Civil Application No. 461 of 1935. is 


granted. No order as to costs. . 
Judgment in Letters Patent Appeal: 


Wassoodew, J.—This is a Letters Patent 
Appeal from a decision of Sen, J., in Second 


“Appeal No, 133 of 1935. Fhe material facts 


can be shortly stated, The suit was insti- 
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tuted on behalf of the Jawhar State to 
recover a sum of Rs, 1950 as the balance 
due for the price of certain jungle sold by 
the State to the defendant, The plaint was 
presented in Court signed by a Daftardar 
‘of the State. The defendant contended that 
the Daftardar had no authority to sue on 
behalf of the State and that contention was 
upheld by the trial Court which dismissed 
the suit on October 5, 1933. It seems that 
subsequent to that date atthe request of 
the person appointed to carry on the admi- 
nistration of the State, which was commu. 
nicated to the Governor-General in Council 
through the Political Agent and Resident at 
Baroda, the Central Govt. In the exercise 
of their power under.s. 85, Oivil P. C., 
appointed the Administrator of the 
Jawhar State to prosecute or defend on 
behalf of the State the civil suit filed against 
the defendant. That authority is dated 
January 29, 1934. In the meantime upon 
the dismissal of the suit the Daftardar had 
presented an appeal to the District Judge on 
November 14, 1933, and while that appeal 
was pending the authority from the Central 
Govt. was produced before the Appeal 
Court on February 17, 1934, and the Ocurt 
was asked to treat the proceedings taken 
prior thereto as having been validated by 
the subsequent authority. The Appeal Court 
thought that the authority obtained after 
the dismissal could not have that effect as 
the claim was already barred by then. It 
accordingly dismissed the appeal. 

In second appeal Sen,J., relying upon 
Maharajah of Rewah v. Swani Saran (1) 
thought that the production of the sanction 
or certificate of appointment vaildated the 
previous proceedings, inasmuch as in his 
view the claim when the authority was 
presented in Court had not been barred by 
time. With regard tothe further question 
whether the Daftardar was properly appoint- 
ed to institute the proceedings, Sen, J, 
held that as the appointment made by 
the Govt. of India, though subsequent to 
the date of the suit, validated the prior 
proceedings, the appointment by the Admi- 
nistrator of the Daftardar to file the suit 
‘on behalf of the State would also be 
validated although it was made prior to the 
Administrator’s Own appointment. He fur- 
ther held that subes. (3) of s. 85, Civil P. O., 
did not require the authority or appoint- 
‘ment to be made in writing, and could be 
implied or presumed from the Administra- 
tor's allowing the litigation on behalf of the 
State to be continuéd by the Daftardar, 
The appeal was accordingiy allowed and 
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the plaintiff given a decree for the claim 
made. The question that has been present- 
ed to us in this appeal is whether a suit 
instituted on behalf of a Ruling Prince or 
an Indian State by a person whois not an 
authorized agent under O. III, r.2, and 
without the authority required by s. 89, Civil 
P. O., isa defective suit and must be dis- 
missed and whether a subsequent authority 
obtained under s, 85 for the first time after 
the presentation of the appeal upon dise 
missal of. the suit could cure that defect. 
Section 85 provides as follows : 

“(1) Persons specially appointed by order of the 
Govt. at the request of any Sovereign Prince or Rul- 
ing Chief, whether in subordinate alliance with the 
British Govt. or otherwise, and whether residing 
within or without British India, or at the request 
of any person competent, in the opinion of the 
Govt. to acton behalf of such Prince or Ohief, to 
prosecute or defend any suit on his behalf, 
shall he deemed to be the recoganized 
agents by whom appesrauces, acts and appli- 
cations under this Code may be made or doneon 
behalf of such Prince or Chief. 

(2) An appointment under this section may be 
made for the purpose of a specified suit or of 
several specified suits, or for the purpose of all 
such suits as it may from time to time be neces- 
sary to prosecute or defend on behalf of the Prince 
or Chief. 

(3) A person appointed under this section may 
authorize or appoint persons to make appearances 
and applications and do acts in any such suit or 
suits as if he were himself a party thereto.” 


Obviously, the provisions of that section 
enable a Severeign Prince or Ruling 
Chief to institute a suitin British Indian 
Courts through his own agent, and that 
agent in order to enable him to make or 


do appearances, acts and application must ° 


be specially appointed so that he could 
be regarded as a recognized agent for 
the purpose of the Code, There can be 
no question that there is an alternative 
remedy open to the Sovereign Prince or 
the Ruling Chief to institute a suit in his 
own name orfollow the procedure prescrib- 
ed in O. III, r. 2, Civil P. O., which 
according tothe rule specially framed by 
this High Court would require a general 
power-of-attorney in the agent to institute 
a suit on behalf of the Prince. It has been 
admitted before us, and it is a finding of 
Sen, J., that there was no recognized 
agent who could sue on behalf of the 
Sovereign Prince or Ruling Chief until 
the special appointment was made by 
the order of January 29, 1934, A sugges 


tion was made in the trial Court sant 


also in the Court of frst appeal that inase 


‘much as the Administrator had authorized 


the Daftardar to file ‘the suit, the 
special appointment contemplated by s. 85 


o 
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È 


| 4 
ge 
e 


+ 


810 


could be dispensed with. That suggestion 
was clearly not well-founded. Upon the 
record therefore, it might safely be assumed 
that there was no special appointment of 
a recognized agent for the purpose of the 
suit until after the appeal was filed from 
the order of dismissal by the trial Court. 

“While it is said for the defendant- 
appellant that ihe defect is vital and 
goes to the root of the claim, it is suggested 
‘on behalf of the plaintiff-respondent, the 
Jawhar State, that it is an irregularity 
which could either be condoned or cured 
‘by ‘a proper amendment of the plaint even 
at this stage. The provisions of s. 85 
‘like those of ss. 86 and 87 are specially 
‘enacted for a privileged class of persons 
‘such as ‘a Sovereign Prince ora Ruling 
Chief who are parties to suits or legal pro- 
‘ceedings. That special provision is: beyond 
‘question supplementary tothe ordinary rule, 
Therefore when there is a special rule con= 
ferring privileges on.special ‘class of litigants 
that rule must be strictly observed: see 
‘Maxwell on the Interpretation of Statutes, 
Edition “7, p. 257. In Venkatrav Raje 
Ghorpade v. Madhavray Ramchandra ‘(5), 
a suit was brought by the Political Agent, 
as Administrator of the -estate of the 
‘Chief of Mudhol in ‘ejectment,' ‘and the 
objection taken, that he was not 'a recognizéd 


‘agent within the meaning of s. 37 ‘and 


that he was not nominated by ‘Govt. 
under s. 432 (which correspondents to 
s. 85) of the old Civil P. O., at the request 
of the ‘Ohief, was upheld by the Oourt-on 
the ground that the Political Agent did 
not properly represent the Chief. No ques- 
tion arose in that case of removing the 
defect by subsequent authorization nor 
can it be presumed that the Court ‘would 
have allowed that 'to be doneif an appli- 
‘cation ‘were made in that behalf. That 
decision would, in my opinion bea clear 
authority in -support of the appellant. 

In dealing with similar provisions in 
ss. 85 and 87, Civil P. O., our ‘Courts 
have observed that the consent of the 
‘Govt. of India to ‘institute an action 
ora proceeding against the Sovereign 
Prince or a Ruling Chief-must be obtained 


before the institution of ‘the suit, and 


aiter ‘the 
-sufficient 


given — 
not 


that the consent 
intention of ‘the suit is 


consent under s. 86. ‘Those provisions, it 


may be remembered, ‘provide for analogous 

circumstances, Oonsequently, on the prine 

ciple -of interpretation of statutes in pari 

materia, where as here words in the different 
(5) WIB ‘53. f 
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that finding, 
‘Maharajah of Rewah. v. Swami Saran (1) 
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sections of the same statute, enacted for a. 
similar purpose; are susceptible of a possibly 
different construction, one which is approved 
by considerations derived from the policy of 
the law has to be adopted. The rule of 
strict construction was applied in dealing 
with the provisions of s, 433 (corresponding 
to s. 85) by Strachey, J.,in Chandulal v. 
Awad (6), where the consent was given by 
the Governor-General-in-Council after the 
commencement of the suit against a Ruling 
Prince. Jt was:said that the proper course 
for the Court to-adopt, if the consent had not. 
been obtained before the commencement of 
the suit, was to dismiss the suit or allow the 
plaintiff to withdraw it with liberty to bring 
afresh suit under s. 373, Oivil P., O., (Act 
XIV of 1882). In that case the question 
‘also arose whether the defendant might not 
by his conduct waive the defect in the 
consent‘and the Court thought that he could. 
That view was not-accepted in another case 
by the Judicial Committee of the Privy 
Council in Gaekwar Baroda State Railway.-v. 
Hafiz Habib-uleHag (7), where it was stated 
that the provisions of-ss. 86 and 87 could not 
‘be waived, for the provisions 

“were imperative and having regard to the public 


purpose which they serve they cannot be waived 
in the manner suggested by the High Oourt.” 


The provisions of s. 85, as I have 
public purpose 
and in my opinion must be rigidly followed, 
But Sen, J. felt constrained to adopt the 
View expressed in Maharajah of Rzwah v. 
Swami Saran (1). In that case the 
Court allowed, on acertificate of authority 
produced in the course of the trial of 
the suit instituted on behalf of a Prince, 
Maharaja of Rewah, the suit to be cone 
tinued after the plaint was amended and 
‘again filed duly verified and signed by 
the person authorized subsequent to the 
institution of the suit. It has to be noticed 
that at the time when the amendment was 
made and the authority procured, the claim. 
was in time. In this case too the claim 
was iu time when the authority was produced 
in Court, for we have accepted the veiw 
of Sen, J., on the question of limitation. 
Moreover, there is no objection taken _ to 
But what -distinguishes 


from the facts of this case is—and it is 


(6) 21 B 351. | 
(7)40 Bom. LR .811; 174 Ind. Oas,:551; AI R 1938 


P.O 165; 65 I A 182; IL R (1938) All. 601; 32 8 L-R 


531;10 R`P O 262; 1938 OW N’521; 1938 A L R 359; 
1938 O L R ‘218; (1938)-A L J 488; 47 LW 753;(1938) 
M W N 481; 4B R 524; 67.0 L J 254; (1938) 2 MsLJ-Al; 


.19P L T 689; 42 O W N 705 (P O). 
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an important -distinction to be remember- 
ed—that it had not reached the stage of 
judgment, Sen, J. did not think that 
distinction was important or could affect 
the decision on the question in issue. With 
respect, it is difficult to agree with him on 
that point. The view of the Privy Council 
has now been expressed upon the scope 
and effect of the special and analogous 
provisions contained in s. 86, Civil P. O. 
But, apart from authority,.it seems to me 
that the defendant upon a defect of this 
type in the presentation of the plaint was 
entitled to properly contend that the person 
yepesenting the Ohief had no right to sue 
him. That -plea was sufficient to overthrow 


the suit for it affected the merits of the - 


case. In other words, the plea would be 
tantamount to saying, as observed by 
West, J» in Venkatrav Raje Ghorpade v. 
Madhavrav Ramchandra (5), that there are 
no merits in the claim made against him, 
West, J. remarked there as follows (p. 56*): 

“As to jurisdiction, the Court, to which a 
plaint was presented by a person capax sut certainly 
had jurisdiction, in the first instance, to receive 
jt. Whether it set forth a cause of action, or 
presented some defect which would prevent the 
suit from being maintained, was a question to be 
answered in the exercise of its jurisdiction. But 
the second question, of whether the Political Agent 
could maintain the suit, was one affecting the 
merits of the case as between him as plaintiff and 
the defendants. If he was not properly represent- 
ing the Ohief, he had no ‘merits,’ no right as 
against the defendants at all,” 

That I think with extreme respect is 
a correct View to take of the provisions 
of s. 85, Civil P. O. It will therefore 
not Jie in the mouth of the unsuccesssul 
party in the course of appeal to say that 
he will cure the defect, supply the lacuna 
and remove the demerits of his case. That 
could not be done except under special 
circumstances as provided in O. XLI, r. 27. 
It has been argued that such a rigid 
observation of tte rules of procedure would 
work hardship and even irremediable harm. 
But that argument could be applied with 
equal cogency to the other provisions of 
the Code. In dealing with the provisions 
-of s. 80 of the Oode aş to notice of suit 
‘against Govt, or a Govt. servant, and the 
‘decisions of Indian ‘Courts which had 
‘adopted the rule ab inconvenienit their 
Lordships of the Judicial Committee observ- 
‘ed in Bhagchand Dagadusa v, Secretary of 
State (8), as follows (p. 357): x l 

(8) 54 I A 338 (357); 104 Ind, Oas, 257; :A I R 1927 P 
O 176;:51 B 725; 53M LJ 81; 25 A L J 641; 29 Bom, L R 
1227; (1927)M W N 561; 480 L J 76;1 Luck Oas, 291; 
32 OW N 61; 26 L W 809 (P O). 
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“The argument that a statutory provision as to 
procedure is subject to some exception of cases, 
where hardship or even irremediable harm might 
‘be caused, if it were strictly applied, might be 
used with equal cogency in connection with a 
code fixing the admissibility of evidence or with 
a limitation section, recognizing rights but barring 
remedies. For this however there is no authority. 
The Act, albeit a Procedure Code, must be read 
in accordance with the natural meaning of its 
words, Section 80 is express, explicit and mandatory, 
and it admits of no implications or exceptions.’’ 


On the question under consideration several 
authorities have been cited which itis said 
suggest that the defect complained of is 
merely procedural and that the irregularity 
might be cured. The first case in point 
referred to was Utiamram Vithaldas v. 
Thakordas Parshottamdas (9). There during 
the plaintiff's absence a servant of the plaine 
tiff signed the plaint and presented it in 
Court; so also the Vakilpatra of the Vakil. 
While holding that the plaint was not duly 
presented and not duly signed, as it was not 
established that the signatory was the 
plaintiff's recognized agent, the Court 
observed as follows {p. 152*): 

“But we think that if the plaintiff had applied to 


be allowed to sign the plaint and present it on 
that day, he should have been allowed to do so.” 


Now that case and other cases cited such 
as Basdeo V. John Smidt (10), In the matter 
the Petition of Bisheshar Nath (11) and B. 
B. & C. I. Ry. Co. v. Sivaji Mills Co., Ltd., 
Baroda (12), were cases of irregularity in 
signing and presenting the plaint, and it 
was held that those defects could not go to 
the root of the case. A very elaborate diso 
cussion on the point is contained in Basdeg 
v. John Smidt (10), where Sir Arthur 
Strachey, O. J. maintained that an irregue 
larity in the signature of the plaintiff or 
of a person duly authorised by him in that 
behalf as required by s. 51, (old Oode of 
1882) would not necessarily make the 
plaint absolutely void, and that it could be 
cured by amendment at any stage of the 
suit. It is easily intelligible that a signature 
and verification is arule of procedure and 
any defect in signature would not affect the 
merits of the case. There is considerable 
body of authority supporting that view for 
it is one of the defects pointed out in O. IH, 
which involve the consequence of rejection 
of ‘the plaint in the absence of amendment. 
But it seems to me that it would be wrong 
+o draw 2 parallel between a case of defect 


(9) 46 B 150; 68 Ind. Cas, 217; AI R 1922 Bom. 113; _ 


23 Bom. L R 911. 
(10) -22 A 55; A W N 1899, 172 (F_B). i 
| (11) {0 A 147; 44 Ind. Oas. 28; A I R 1918 All. 275; 


49'Or.L 3865:16 ALJ 64 


(12) A I R 1927 All. 514; 101 Ind, Gas. 698. 
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in signature and a case of defect in authori- 
ty under s. 85. The latter would disable 
theRuling Chief under the special provi- 
sions enacted for his benefit from instituting 
a suit. In that view I think if the suit were 


‘dismissed, and dismissed on the merits, it 


could not be cured by subsequent appoint- 
ment as has been -done in this case. The 
procedure outlined in Chandulal v. Awad 
(6), must be followed in such a case. 

There is another defect which is obvious 
in these proceedings, and that is by reason 
of the provisions of s. 85, sub's. (3), Civil 
P.O. Those provisions are equally impe- 
rative, They require the person specially 


“appointed under s, 85, cl. (1), to authorize 
or appoint a person to make appearances: 


and applications and do acts in the suit as 
if he were himself a party thereto. This 
is an exception tothe rule of delegation 
of authority conferred upon an agent, and 
the provisions must, in my opinion, be 
strictly observed. The Daftardar had not 
signed the plaint asa specially appointed 
agent and there is no evidence that after 
January 1934, the karbhari, who was then 
‘specially appointed, had authorized the 
Daftardar to rectify the irregularity. Even 
if he had, that has not been done, and the 


defect still remains uncured, Mr. Rele for 


the respondent suggests that at least in 
this appeal having regard to the -wide 
powers of the Court under O. VI, r. 17. 
{see Ramdhan Puri v, Lachmi Narain (13)), 
the plaint could be amended by proper 
authority and signed either by the specie 
ally appointed person, the karbhari or the 
Administrator or by the Daftardar, as the 
‘case maybe. That we think ought not to 
be allowed to be done. Consequently, we 
allow this appeal, set aside the decree in 
‘second appeal, and restore the decree of 
the trial Court with ecsts in this Court as 
well as in the first Appellate- Court, 
indarnarayen, J.—I agree. I would add 
‘that an examination of the terms of s. 85, 
Oivil P. C., shows that the Legislature has 
-deliberately provided in this section for 
‘recognized agents’ of a special class differ- 
‘ent from those mentioned in O. III, r. 2, to 
provide facilities to Sovereign Princes 
and Ruling Chiefs for filing or defending 


‘suits in British Indian Courts, Section 85, 
„is hence an enabling section and the pro- 


visions thereof, must therefore, in my opine 


“jon, be strictly adhered to, The section 


__ 13) 39 Bom. LR 363; 166 Ind. Oas. 649: A I R 1937 
P O 42; 16 Pat. 149; 1937 A` L R 119: 19037 O WN 
155: 9 R PO 167; 18 PLT 54; 45L W 191; 41 OW 
N 418; (1937) M W N 251; 3 B R318: 19370 LR 68; 
65 O LJ 47; (1937) A L J 556 (P O). - a 
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providəs the fountain source for the autho» 
rity of the person ‘specially appointed’ to 
be able to filə or defend actions in British 
Couris on behalf of the Sovereign Prince 
or Ruling Chief concerned. It seems to 
me therefore that this is not a mere matter 
of procedure, but this provides for thé 
foundation for the right to file or defend a 
suit. Section 85, requires that there must 
be first. a ‘special appointment’; secondly, 
“by order of the Govt.” which according 
tothe latest amendment is the Oentral 
Govt, ; and, thirdly, that such appointment 
must be made at the request ofthe Sove- 
reign Prince or Ruling Chief concerned or 
on behalf of or at the request of any per- 
son competent in the opinion of the Govt. 
to act on behalf of such Prince or Chief. In 
the present case, no such authority was pro- 
duced before the stage of the first appeal 
before the Assistant Judge of Thana. 
The special authority was signed on Jane 
uary 29, 1934 and it is admitted that 


nothing whatever was done after that date 


by the person in whose favour the autho» 


-Tity-was granted, namely, the Administrator 


of the Jawhar State, by way of applying 
for the amendment of the plaint to rectify 
the omission or mistake, nor was any act 


‘done by which it could be proved that this 
authority was thereafter passed on to the 


Daftardar by the Administrator after it had 
mee received from the Central Govt. by 

im. 

While it is true that sub-s. (3) ofs. 85 
does not require that a person appointed 
under this section should authorize or ap- 
point persons tomake appearances by any 
writing, but considering the fact that the 
defect was agitated in the trial Court and 
before the first Appeal Court, it was essen- 
tial, in my opinion, that there should have 
been some proof of the fact that after the 


- authority was received from the Central 


Govt. the Daftardar had been authorized by 
the Administrator to continue the suit. Sec- 
tion 85, subss. (3), to my mind, implies neces- 
sarily an active appointment by the person 
in Whose favour the special appointment is. 
received, and this cannot be substituted 
by the mere passive attitude of allowing 
the Daftardar to continue the suit which had 
been admittedly filed by him under instruc- 
tions from the Administrator who had then 
no authority as required by s. 85. Maha- 
rajah of Rewah v Swami. Saran (1), was a 
case in which ths plaint was filed and 
signed by a person not originally authoriz« 
ed under s. 432 of the then Oivil P. O. 
(corresponding to s. 85 of the present Code), 
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but was properly so appointed before the marked (p. 94*): 


period of limitation had expired; and the ‘It would bea strange construction of the section 
plaint was held tobe a valid one. It is which would give the department which, under the 
stated (p 637*) - name of the Court of Wards, carries on the suit 


í ‘ F through its manager the power of rendering valid 
“The mere fact that a plaint contained a defect In after decree proceedings which up to that date were 
the matter of signature or verification does not make invalid, and so empower it, if it pleased in the interests 


it a void and inadmissible plaint......We have in of those for whom it managed the estate to afirm or 
this casethe fact that after the plaint had been re- to digaffirm a suit, pen pê as it had or had not 


turned for amendment, it was filed again on Decem- resulted in success.” 


ber 22, 1899, duly verifed and signed by Abdul Na te os . 
Rahman. From that date upto the date of the de- While it is true that the section under 


cision of the suit the plaint was before the Court.” which the objection was raised in that case 
It therefore appears that after the res is in stronger terms than s. 85, yet the 
ceipt of the order of special appointment, distinction drawn between an attempt to 
the plaintiff represented the plaint after remedy a defect before and after a decree 
having again signed and verified it, But 18 I think, relevant for consideration in 
such is not the case in the suit before the presentcase. In the second suit of that. 
us, there being no evidence of ratification batch reported in Dinesh Chunder Roy v. 
even by the Administrator. In Venkatrao Golam Mostapha (4), some papers were 
Raje Ghorpade v. Madhavrao Ramchandra sought to be produced before the Appeal 
(5), where a suit was brought by the Politi- Court from which it was contended authoe 
cal Agent, Southern Marahata country, as Tity could be spelt out; but it was held 
Administrator of the estate of the Ohief of that these papers could not remedy the 
Mudhol, it was held to have been badly fatal objection as to the authority not being 
filed as the Political Agent was not a in the form required. In the third suit 
‘recognized agent’ under s. 37, nor as pros where the defect was sought to be remedied 
perly nominated under s, 432 of the old before the decision of the trial Oourt the 
Civil P. ©., at the request of the Chief to learned Judges drew a distinction and 
conduct the suit for him. It was held that stated (p.96*): l l 
a general appointment of the Administrator p In the two cases with which we have just dealt, 
t age the Ohief’ state could not ə. proceedings had gone as far as, judgment and 
o manage B © fs _ decree before the question was raised. Here the 
enable him tosue on his behalfin British question was raised before the judgment in the 
Courts, and the learned District Judge dise original Oourt, and the suit was dismissed on the 
missed the suit despite the fact that the ground of the absence of proof of some order." 
Ohief himself was represented in the Ape . I am therefore of opinion that the defect 
peal Court, I think it is an important cir- is notone merely of procedure but goes 


cumstance to remember in his case that to the root of the merits of the suit, and 
when the decision of the trial Oourt was cannot now be remedied, as the suit is with- 


given dismissing the suit, no certificate out any authorized foundation. Therefore 
of authority required by s. 85 was in exis the oral application made by the learned 
tence. It was first produced in the Appeal Advocate for the respondent to have the 
Court. It is sought to be argued that the plaint amended at this stage cannot be 
appeal wasa continuation of the suit and granted. The appeal will therefore be 
that therefore the defect could be remedied allowed. 

there. By thedismissal of the suit by the ks 

trial Court, the defendant, I think, acquired Pages of 16 O—[Hd.] 
some rights which cannot be entirely or 
lightly brushed aside, In Dinesh Chunder 


Appeal allowed. 





Roy Vv, Golam Mostapha (4), is reported a LAHORE HIGH GOURT 
_ batch of three cases under the Court of First Appeal No. 99 of 1939 
Wards Act (Beng. Act, IK of 1879) where a November 30, 1939 


special section stated “no guit shall be 
brought on behalf of any ward, unless 
the same be authorized by some order of 
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“A 
the Court.” The three suits there were filed eee 
by a person without such authority, and, DAUNDI AND OTHERS—PLAINTIPFS 


asin this case, the defect was not remedied => 

nia : AND OTHERS—DEFENDANTS—- RESPONDENTS -=> v 

in two sults till after the decree of the Evidence Act (I of 1872), 8, 92, Proviso 1 94— 

trial Court, and was first sought to be re~. Seller and purchaser both stating that by mutual e 

mediedinappeal. The learned Judges ree mistake property not intended to be sold was inserted 
eee ee eee Ma aa in sale deed—Evidence to show what was intended lto 
_*Page of 25 A.—[Ed.] ; pase, admissibility. - 
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Where the seller and the purchaser both state 
that by: mutual mistake property. which -had never 
been intended to. be sold was inserted in the sale 
deed it ig open to the parties to produce evidence 
to show what was intended to be sold and purchased, 
To such a case s, 94, Evidence Act, is 
inapplicable because what is sought, to Be. rectified 
in such a Case is not. the sale deed but the 


mistaken expression of the intention of the parties. 


as embodied inthe sale deéd. 122 Ind, Cas, 493 (1), 
relied on. 4 


F. A. from an order of the Senior 
Sub-Judge, Delhi, dated March 8, 1939. 


Mr. Qabul Chand, for the Appellants. 
Mr. Faqir Chand Mittal, for the. Respon- 
dents (Plaintiffs). 


Judgment.—By means of a registered 
sale-deed dated October 15, 1936, Faiz-ul- 
Hassan, defendant No.1 sold to Bhikan 
and Sukhan, defendants Nos.2 and 3,19 


bighas 13 biswas of land for Rs. 295, The 
mutation in respect of this gale was 
sanctioned on January 31, 1937, The 


land sold bore the following khasra Nos, 
962, 963, 964, 966 and77. On June 7, 1937 
Faiz-uleHasgsan sold 16 bighas 14 biswas 
ofland to Arya, Jal Singh, Bhagirat and 
Amin Chand, defendants Nos.4 to 7 by 
means ofasale deed for Rs. 1,500, The 
khasra numbers of this.land are 962, 463 


964 and 966. On October 14, 1937; it was 
discovered by Faiz-ul-Hassan, ` defendant. 


No, 1, and Bhikan and Sukhan, defendants 
Nos. 2 and 3, that wrong khasra numbers 
had been given in the registered sale- 
deed dated October 14, 1936, Both Faize 
ul-Hassan vendor and Bhikan and Sukhan 
vendees appeared before the patwari and 
made a report that khasra Nos, 962, 963, 
964 and 966 had been wrongly entered 
in the registered deed dated October 14, 
1936, and that the sale deed really related 
toland bearing. khasra Nos. 813, 814, 817, 
818 and 819. Allthe facts with respect 
to this mutual mistake were given in’ the 
statements of Faiz-ul-Hassan and Bhikan 


.and Sukhan. This mistake was eventually 


rectified by, the Revenue Authorities by 
means of mutations Nos. 588 and 589, 

_ The present suit was.filed by Daundi on 
‘October 16, 1937, for possession by means 
of pre-emption of land hearing khasra 
Nos. 962,963, 964, 966 and 77 alleged to 
have been seld by the sale-deed dated 
‘October 14, 1936 for Rs. 295. The plaintiff 


ST wigngred the rectification that had taken 


place and stated that really: no mistake 


had been made and that the land mention- 
ed in the- plaint-had in fact been sold 
by Faiz-ul-Hassan to Bhikan- and Sukhan 
o 
e 
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for Rs. 295. Arya, Jal Singh, Bhagirat 


and Amin Chand were also impleaded as. 


defendants by the plaintiff as the land 
in dispute had further been sold to them 
by. means of the-sale deed dated June 7, 
1937, The trial Court “held that land 
bearing khasra Nos, 962, 963, 964 ‘and 
966 had never: been sold to, Bhikan and 
Sukhan and that these “numbers were 
entered in, the sale deed owing to a 
mutual mistake. After giving this finding 


the trial Court rejected the ‘plaint on the. 


t| 


ground that there being no sale actually 
of the land 
not disclose any cause of action, The 
plaintif preferred an appealin the Court 
of the Senior Subordinate Judge. ‘The 
Senior Subordinate Judge held -that the 


sale-deed was clear and unambiguous and. 


that no oral evidence modifying the terms 
of the sale-deed dated October 14, 1936 


in question the plaint did: 


could be admitted. He also held that no, . 


mutual mistake was proved, The finding 
of the trial Court was .upset and the. case 
was returned tothe lower Court for ` deci- 
sion on the merits in accordance with law. 
Against this decision defendants Nos. 4 to, 
1 have preferred a second appeal to this. 
Court. ` ; o 

The learned Senior Subordinate Judge 
has overlooked proviso (1) to s; 92, Evi. 
Act. This proviso lays down that any. 
fact may be proved which would invalidate 
any document owing to any mistake in 
fact or law. ‘he evidence produced by the. 
defendants was therefore admissible in 
order to prove that wrong numbers had 
been entered in the - sale deed dated 
October 14, 1936. This is particularly so as 
both Faizeul-Hassan, the vendor and 
Bhikan, the vendee, admitted ‘before the 
Revenue Authorities as well ag in “their 
evidence in thé trial Court that a mutual 
mistake of fact had crept into the sale-deed. 
The, evidence of Faiz-ul-Hassan vendor 
(D. W. No. 6) and of Bhikban (D. W. No. 5) 
clearly showed that the land intended fo. 
be sold bore khasra Nos, 813, 814, 817, 818 
and 819 and that the other khasra numbers 
were never. intended to be- sold. One 
very important circumstance has. been 
ignored by the lower Appellate Oourt, 
Khasra, Nos. 962, 963, 964 and 966 relate 
to “Har” land. This “Har” land is land 
of superior quality and is worth about 
Rs, 100 per bigha. 16 bighas and 14 biswas 
of this land could not be sold for asum 
of Rs. 295. Reference in this, connection 
may be made to mutétions Exs. D. B. to 
D. H. which show that “Har” Tand is worth 


= 
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about.Rs. 100 per bigha. Khasra Nos. 813, 
$14, 817, 818 and 819 refer to “Par” land 
which is valued at Rs. 15 per bigha This 
makes it perfectly clear that the vendor 
intended to sell and the vendees intended 
to buy “Par” land only and that the khasra 
numbers relating to “Har” land were 
wrongly entered in the sale deed dated 
‘October 14, 1936. 

The principal argument addressed by 
Mr. Faqir Chand on behalf of the respon- 
dent was that under s, 94, Evi. Act, when 
the language used in a document is plain 
in itself, and when it applies accurately 
to existing facts, evidence may not he 
given to show that it was not meant to 
apply to such facts, The learned Coun- 
sel contended that the khasra numbers 
entered in the sale deed dated October 
14, 1936, were owned by Faiz-ul-Hassan, 
that they could be sold by him and that 
Faiz-ul-Hassan could not be heard to say 
that hemeant to sell otherland and not 
the land entered in the sale-deed. In my 
opinion, s. 84 is not applicable. In the 
present case, it is not the seller alone 
who is trying to get out of a bargain but 
the sellerand the purchaser both agree 
that the intention was to enter into a 
contract of sale of “Par” land bearing 
khasra Nos. 813, 814, 817,818 and 819. 
The mistake was mutual. In such cire 
cumstances it is open to the parties to pros 
duce evidence to show what was intended 
- to be sold and purchased. Reference may 
be made in this connection to a Single 
Bench ruling of this Oourt reported in 
Dalip Singh v. Dalip Singh (1). To put it 
in another way, what is sought to be 
rectified inthe present case is not the 
gale deed but the mistaken expression of 
the intention of the parties as embodied 
in the sale deed. For the reasons given 
above, I accept this appeal, set aside the 
order of the Senior Subordinate Judge, 
dated March 8, 1939, and restore the de- 
cree of the trial Court rejecting the plaint. 
Having regard tothe fact that the plain- 
tiff was induced to enter into this litigation 
by a mistake in the saledeed I order that 
the parties will bear their own costs 
throughout, 

Appeal allowed, 


D. 
(i) A I R 1930 Lah, 446; 122 Ind. Oas. 493; Ind. 
Rul. (1930) Lah. 365, 
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Appeals Nos. 3 and 222 of 1934 
March 24, 1938 
VARADACHARIAR AND 
PANDRANG Row, JJ. 

OHIMAKURTHI VENKATARATHNAM 

—APPELLANT 

VETSUS 

NOONEY SAMBASIVA RAO AND oTaEBs— 

RESPONDENTS 

Hindu Law—Debts—Ancestral business—W hether 
business is ancestral depends on facts of each case— 
Persons belonging to Vaisya community having 
trade ag their kulachara—Elder brother carrying on 
altogether new business in partnership with stranger 
—Whether family business—Liability of younger 
brother for debts incurred in such business— Ratifica- 
tion —Question to be decided on facts of each case— 

d there was no ratification. 

Tt has to be decided on the facts of each case whe- 
ther the particular business which the elder brother 
in a joint Hinda family carries onis or is not an 
ancestral family business, in connection with which 
the minor member's interests in the family property 
can be made liable for the trade debt. [p. 817, col. 
1.) 

[Case-law referred to.] 

The fact that the parties belong to the Vaisye 
Community and tradeis ordinarily their kulachare 
may enable the Court more easily to come toa con- 
clusion in favour of the trade being a family trade 
than when dealing with families belonging to other 
communities. But it cannot be laid down as an 
independent rule of law that in the case of people 
belonging to this community, the managing member 
must be held entitled to bind the other co-parceners 
by debts incurred in connection with a trade carried 
on by him, withouf any investigation as to the 
nature and antecedents oftbe business. 36 Ind, Oas. 
187 (6), referred to, 111 Ind, Cas. 297 (5), relied 
to. [p. 817, col. 2.] 

Where the business in yarn started by the elder 
brother belonging to the Vaisya family was a wholly 
new line and the partner with whom he carried on 
that business was also a stranger and not one with 
whom the family had been associated in business 
before : 

Held, that the business carried on by the elder 
brother could not be regarded as an ancestral 
business and the younger brother could not bo 
held liable for the debts incurred in connection 
with it. 

The question of ratification must be decided with 
reference to the facts of each case, 

Held, on facts that no ratification by the younger 
brother had been made out. 


Mr, B. Somayya, for the Appellant, 


Messrs. Ch. Raghava Rao and K, Kemes- 
wara Rao, for the Respondents. 


Varadacharliar, J.— These two appeals 
may be conveniently dealt with together as 
the main question is common to both the 
cases. It happened that the suits out of 


which these appeals arise were heard by. <> 


different Judges who have come to opposite 


conclusions on that question. A.S. No. 8 ° 


of 1934 arises out of a suit. (O. 8, No. 11 of 
1931) to enforce a mortgage for Rs, 10,000 


th) 


o 
pa 
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executed on December 21,1923 by defen- 
dant No. 1 for himself and as guardian of 
his minor younger brother defendant No. 2 
and his minor son, defendant No, 3. The 
mortgagee being dead, the plaintiff, his son, 
is suing to recever ‘the balance due under 
the mortgage, some amounts having already 
been paid in part payment of the mortgage 
debt. A: S.No. 222 off1934 arises out of a suit 
for partition instituted by the younger bro- 
ther, who is defendant No. 2 in the other 
case,” against the elder brother who is 
defendant No. 1 in the other case and 
against -certain alienees from the elder. 
brother. The only question which arises for 
decision in A. B. No. 8 of 1934 relates to 
the liability of defendant No. 2, that is, the 
younger brother, for the mortgage debt. 
The learned Subordinate Judge held that. 
defendant No. 2’s share in the family pro- 
perty was. liable. only to the extent of. 
Rs.‘6,607-2-4. It is contended before. us in: 
the appeal that the liability of defendant- 
appellant No. 2 should be further reduced 
and that he should not have been held 
liable for a sum of Res, 1,100 with interest 
thereon from the date of the mortgage’ 
making a total of Rs. 2,964-11-9 up to the 
date of.the filing of the appeal.- In respect 
of the‘ balance of the decree against defen- 
ant No. 2, no appeal has been preferred. 

In-A. 8. No. -222 of 1934-one question has 
been raised by defendant-appellant No. 4, 
who-is one of the alienees impleaded as a 
defendant and another question has been 
raised by defendant No, 1 who kas’ filed a 
memo.of cross-objections. Defendant-appel- 
lant No: 4- purchased two items of the family. 
property~ (houses) under Ex. 7 on July 10; 
1922.- -The sale: purports to -have ` been 
made in satisfaction of the claim of the ven- 
dee under an earlier mortgage for. Rs. 4,000 
dated- September- 6; 1921,- and -for cash- 
payment of Rs. 496-12-0. The younger 
brother—the plaintiffi—contended that this. 
sale deed and the mortgage preceding it 
were not executed for purposes binding on 
the joint family and that he . was therefore 
entitled to recover a half share in the pro- 
perty. The learned Subordinate Judge held 
that out of the consideration for Ex. 7, a 
sum ‘of Rs. 1,800 was binding on the family 
and he accordingly directed the plaintiff to 
be put in possession of a half share in 
these properties subject to a charge for 


“Res. $00 in favour of dendant No. 4. He also 
. gave directions for award of mesne profits 


in ‘réspect of the properties covered by 
Ex. 7. Defendant No. 4 has appealed 
againat so much of the decree as has de- 
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clared the sale under Ex. 7 not binding or 
the plaintiff. Defendant No. 1 was directed to 
account to the plaintiff for a sum of Rs. 700: 
in connection with the katnam or dowry said 
to have been paid to the plaintiff at the 
time of his marriage. The correctness of 
this direction is challenged by defendant 
No. 1 by the memorandum of cross-objec- 
tions. l 
The validity of the sale deed marked 
Ex. 7 in the partition suit and the binding 
character as against defendant No. 2 of the 
suit mortgage in A. S. No. 8 of 1934 to the: 
extent of the sum of Rs, 11,000 depend on. 
the determination of one and the same 
question, namely whether a’ business in. 
yarn which defendant No. 1 conducted 
between 1917 and 1919 was an ancestral 
family business in connection with which. 
it was open.to defendant No. 1 to contract 
debts binding upon his minor: brother's 
share, Lakshmayya, the father of the two 
brothers, died in 1909. and the evidence 
shows that he was doing business, mainly as 
a commission agent, in various goodsinclud- 
ing indigo and cotton, After Lakshmayya’s 
death, defendant No. 1 who was a major at 
the time seems to have continued for some 
years to do the commission business in: 
partnership with his cousin Basavayya. In 


1917 defendant No. 1. (without Basavayya). — 


began todo independent business in yarn 
and cloth in partnership with one Guntur 
Subramaniam. In the course of two or 
three years this business ended in heavy 
loss and to pay off: his share of the logs, 
defendant No. 1 had to borrow partly under 
the mortgage which forms the subject-matter 
of A. 8. No. 8 of 1934 and partly under the 
mortgage which led up-to the sale Ex, 7 
in the partition suit, It appears from the 
evidence that about two years after the 
younger brother attained majority, he joined 
his elder brother in executing four’ sale 
deeds of portions of the joint family proe- 
perty for the purpose of paying off a portion. 
of the mortgage debt. It. is in respect of 
the belance that remained unpaid that the: 
mortgage suit has been instituted. E 

In the mortgage-suit, defendant No. 2: 
sought to repudiate liability for the whole 
of the mortgage debt but, as stated already.. 
we. are concerned in this appeal only with a 
part of- the’ consideraf¥on for that docu- 
ment, namely a sum of Rs. 1,100 which 
admittedly relates to losses incurred in the: 
yarn business. The learned Subordinate 
Judge who heard the mortgage suit was, 
of opinion that there ewas no satisfactory: 
evidence to show that the father of these. 
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Parties ever traded in yarn but he thought 
nevertheless that the business started by 
defendant No ! did not become a new 
business simply because there was a change 
in the commodity in which defendant No. 1 
traded. He wound up his discussion of 
this question by observing that the yarn 
business was not altogether a different busi- 
ness and that therefore the younger brother 
was liable for debts incurred in that con- 
nection, A point had also been raised by 
the mortgagee that by joining his elder 
brother in the subsequent sales of family 
property made with a view to pay off a por- 
tion of the mortgage debt, the younger 
brother must be deemed to have ratified the 
mortgage even if it was otherwise not bind- 
ing on him. On this question, the learned 
Subordinate Judge was of opinion that 
according to the decisions of this Oourt, 
there could not in law be any ratification in 
a case of this kind; and, on the facts, he held 
that the younger brother’s conduct did not 
amount to ratification. In the partition suit 
however. another learned Judge who had to 
deal with the question of the younger 
brother's liability for the debts incurred by 
the elder brother in connection with the 
yarn business was of opinion that the yarn 
business was in all probability the individual 
business of the elder brother, that in any 
event it was an entirely new one, and that 
it was also a speculative one unlike tha 
father’s commission business. In this view, 
he came to the conclusion that the younger 
brother was not liable for debts incurred by 
the elder brother in that connection. 

Having heard arguments in both the 
appeals on this question, we have come to 
the conclusion that tha younger brother 
cannot be held liable for the debts incurred 
by the elder brother in connection with 


this yarn business. Our attention his been 


drawn to a number of decisions, We-do not 
think it necessary to notice them in detail 
because the general result of the discuasion 
in those cases is that it has to be decided 
on the facis of each case whether the parti- 
ciilar business which-the elder brother in a 
joint Hindu family carries on is or 1s nob 
an ancestral family business, in connection 
with which the minor member's interests 
in thé family property can be made liable 
for the trade debts. There may perhaps 
be some difficulty in reconciling all the 
dicta found in-the relevant authorities. 
Some of them have laid down a stricter 
test than other cases; it has sometimes 
been -said that excepi*whére the business 
carried on by the elder brother relates to 


188—103 & 104 
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{he same commodity in which the father 
traded and is carried on in the same place 
and on the same lines, the business carried 
on by the elder brother cannot be regarded 
as a continuation of the ancestral busie 
ness : cf. Krishnadhan Banerji v. Sanyasi 
Charan Mondal (1), Sanyasi Charan 
Mondal v, Krishnadhan Banerji (2) and 
Ram Krishna Murajiv Ratan Chand ‘3). 
A more liberal test has sometimes been 
adopted cf. Ramalinga Chetty v. Vellore 
Mercantile Bank Ltd. (4) and in all pro 
bability the observations in Damodaram 
Chetty v. Bansilal Abeerchand (5), will be 
found tolay down the test in terms most 
favourable to the creditor who lends 
money tothe business. As we have come 
to the conclusion that even according to 
the test laid down in Damodaram Chetty 
v. Bansilal Abeerchand (5) it is not possible 
to hold the younger brother bound by the 
yarn trade debtsin this case, we have 


_ thought it unnecessary to refer to the other 


decisions. 


Itis no doubttrue that the parties here 
belong to the Vaisya Oommnunity and 
trade is ordinarily their kulachara. This 
fact may enable the Court more easily 
to come to a conclusion in favour of the 
trade being a family trade than when 
dealing with families belonging to other 
communities; cf. Palaniappa Chetty v. Offi” 
cial Assignee of Madras, 36 Ind. Oas. 787 
(6). But it cannot be laid down as an 
independent rule of law that in the case 
of people belonging to this community 
the managing member must be held 
entitled to bind the other cə- parceners by 
debts incurred in connection with a trade 
carried on by him, without any investiga 
tion as tothe nature and antecedents of 
the business. In Damodaram Chetty v. 
Bansilal Abezrchand (5) at pp. 718 and 


(1) 23 O W N 50); 51 Ind. Oas. 597; A I R 1919 Cal. 
295; 290 L J 289, 

(2) 49 C 560; 67 Ind, Oas. 124; A IR 1922 P O 237; 
491A 105; 30 MLT 223; 20ALJ 409; 24 Bom. LR 
700; 35 OL J 498;43M L Jål; (1922) M WN 364; 26 
O WN 954;16 L W 536\P 0) 

(3) 53 A 190; 133 Ind. Cas. 613; AI R 1931 PO 138; 
58 I A 173; (1931) A L J 458; 53 O L J 390; 33 Bom. 
L R988; 35 O W N 841; Ind. Rul, (1931) P O 197; 
(1931) M W N 733; 34 L W 175; 61 M LJ €65 
PO). 

(4) 30 L W 1036; 124 Ind. Cas. 134; A IR 1930 
Mad, 138; 57 M L J 622; Ind. Rul. (1930) Mad. 


598. 

(5) 51 M 711; 111 Ind. Oas. 297; A I R 1928 Mad, 
566; 59M L J 471; 28 L W 52k, 

(6) 36 Ind Oas. 787; A IR 1917 Mad. 421; 20 M L 
m 565; (1917) M WN 150. 


0 
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718, the learned Judges observe : 

“The question to be determined in each case 
should be whetherhaving regard to a recognized 
business, profession, means of livelihood or what 
is called the ‘kulachara’ of the family, the particular 
enterprise or embarking was only within the 
reasonable limits of the exercise thereof or 
really, having regard to its nature or extent, a new 
speculative enterprise.” 


In the present case it ig not disputed 
that the business in yarn started by the 
elder brother was a wholly newline, The 
partner with whom he carried cn that 
business was also a stranger and not cne 
with whom the family has been associated 
in business before. There is 2 marked 
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incurred in that 
In A.S. No, 8o0f 1934 the learned Coun- 
sel for the respondent has pressed the plea. 
of ratification, Wedonot wish to express 
any opinion as tothe correctness or ether- 
wise of the view taken by the learned 
Subordinate Judge that as a matter of 
law there could be no ratification in such 
a case; but we agree with him that on . 
the facts no ratification by “he younger | 
brother has been made out. At the time 
when the sale-deeds relied on in this. 
connection were executed, the younger 
brother was still a student at school and, 
was living with his elder brother; there is. 


difference between. the commission business 
carried on during the father’s lifetime 
and even bythe elder brother for some 
years after the father’s death and the yarn 
business now in question. In the very 
nature of things, there could beno serious 
loss sustained inthe commission business 
even during years when it might rot prove 
very prcfitable. The circumstances of this 
yarn trade, especially at the time when 
the elder brother started that line, that is 
in the years: 1917 to 1919, were clearly such 
as to make it a highly speculative line 


nothing to show that he had sufficient , 
knowledge of all the facts with reference,- 
to which the question of his liability or. 
con-liability for the debts incurred by the 
elder brother had to be decided. Whether 
or not the younger brother is speaking, 
the truth when he says that he signed 
the sale-deeds without even reading them 
it is quite probable that he signed the sale- 
deeds as desired by the elder brother, 
without knowing what exactly the effect of 
that conduct would be on his liability for ; 


of business, We are accordingly of cpinion 
that§ the yarn and-cottcn business of des 
fendant No.1 cannot be regarded as an 


the remainder of the mortgage debt.. The. 
question of ratification must.be decided ` 
with reference to the facts of each case;. 


and we do not feel that the decision” in , 
Palaniappa Chettiar v. Subramania Aiyar:: 
(7) on which Mr. Somayya relies in this. 
connection compels us to come to the cone, 
clusion that the younger brother’s conduct | 
in this case also amountstoa _ ratification, . 
TLe learned Judges were there dealing . 


“ancestral” Lusineéss and that defendant 
No. 2 cannot be held-liable for debts 
incurred in connection with it. The elder 
brother who is supporting the plaintiff has. 
no doubt deposed that he was doing this 
business for the benefit of the family and 


that. he has brought all profits earnéd by’ 


him in the different lines of his business 
as well as losses incurred by him, into the 
joint family account. But it is clear from 
his evidence that he brought these items 
into the family account only in 1930, that 
is after disputes: had arisen between the 
brothers and ithad become obvious that 
on the whole defendant No. 1 had sustained 
heavy losses, On the other hand, 
appears that at the time when the busi- 
ness was being conducted by him, he had 
separate accounts fcr the various businesses 
and one of them, namely his insurance 
business, he carried on in the name of his 
wife. On these facts, we have come to the 
conclusion that the younger brotker cannot 
be held bound .by the mortgages or sales 
exetuted by the elder brother so far as 
they were effected to pay off debis incurred 
by him ia connecticn with the yarn trade 
'*Pages of 51 M—[Ed,] 
e 


it also 


with an alleged admission or inference. 
of admission of liability and not with a- 
plea of ratification. = 
The result is that A. S. No. 8 of 1934. 
must be allowed and the liability of 
defendant No. 2's share for the suit 
mortgage debt further reduced by the sum ~ 
of Rs. 1,100 and interest to be calculated 
thereon on the basis adopted by the learned ‘ 
Subordinate Judge. The appellant will be 
entitled to recover fromthe plaintiff his, 
costs of the appeah A.8.No. 222 of 1934 - 
must forthe same reasons be dismissed . 
with costs of the plaintiff-respondent. There. 
ig however one variation in the lower- 
Court's decree in A. S. No. 222, which 
seems tous desirable to make to avoid 
further litigation. In para. 3 ofits decree, 
the lower Court has directed that the plain- 
tiff be put in possession of a half share 
(7) 39 L W 131; 150 Ind. as, 176; A I R 1934 Mad, 
185; 6 R M 706; (1934) M W N 682. 
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of the properties covered by Ex. 7, subject 
toachargein favour of defendant No. 4 
for Rs. 800. On the language of the clause 
as it stands, defendant No. 4 may be oblige 
ed to file a separate suit for recovery of 
this sum. We do not think it necessary or 
desirable to leave the parties in this posi- 
tion. It is better—and the learned Counsel 
for the plaintiff agrees—that in place of 
this direction, a direction, in the following 
terms is substituted, namely that the 
Plaintiff shall be put in possession of a 
half share on payment of Rs. 900 to de- 
fendant No. 4, The provision in. respect 
of interest and mesne profits contained in 
that clause is not very clear. Under the 
law, the plaintiff will be entitled to mesne 
profits in respectof his half share but de- 
fendant No. 4 will be entitled to interest 
on the sum of Rs, 900 which has been 
found to be the portion of the debt binding 
on the plaintiff. The proper direction will 
therefore be that the plaintiff will have 
mesne profits from April 6, 1931, to date 
of delivery of possession, such mesne pro» 
fits (including interest) to be fixed by the 
lower Court under O. XX, r. 12, Civil P, O. 
Defendant No.4 will be paid interest on 
the sum of Rs. 900 above refefred to at 
six percent, per annum from April 6, 1931 
to date of payment, 

On the point raised by the memorandum 
of cross-appeal, we think that the decree 
of the Oourt below cannot be sustained, 
Assuming, as the learned Judge ob- 
serves, that the katnam paid to the plaintiff 
at the time of his marriage should ba 
treated as belonging solely to the plaintif, 
a point whichis by no meansfree from 
doubt, it doesnot follow that defendant 
No. 1 can be called upon to account to 
the plaintiff for it unless he has appro- 
priated it. The judgment of the Oourt 
below proceeds onthe footing that this 
sum of Rs. 1,400 found its way into the 
family chest and that defendant No. 1 
made a gift tothe bride out of the joint 
family funds. The evidence of P.W. 1 
does not justify this assumption. He 
states that what happenéd at the time 
was that the bride's people placed on a 
plate the sum of Rs. 1,400 which was 
meant as katnam, that defendant No, 1 in 
turn placed on ita sum of Rs. 300 anda 
jewel meant for the bride and that the 
bride’s people took the plate with all its 
contents back. We are not in this litiga- 
tion called upon to say whether the money 
which the bride's people tock back is with 
the plaintiff or with his wife and what 
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their respective rights to the same are. 
Itis obvious that the sum of Rs. 1,409 
never wentinto defendant's No. 1's hands 
or into the family chest and defendant 
No. 1 cannot therefore be called up:n to 
account for it. The result is that el, (2) 
of the first Court’s decree must be modified 
by omitting the sum of Rs. 700 therefrom. 
Defendant No.1 will recover his costs 
of the memo of cross-objections from the 
plaintiff, 


N.B. Order accordingly. 





CALCUTTA HIGH COURT 
Civil Rule No 1474 of 1939 
February }5, 1910 
Nasim ALI AND NARSING Rav, JJ 
PANOHANAN MANDAL AND ANOTAER— 
PETITIONERS 
versus 
SASHI BHUSAN PRADHAN AND OTABRS— 
OPPOSITE PARTY 

Bengal Tenancy Act (VIII of 1885), as. 2&-G (la), 


. 26-G (5), (6)— Usufructuary mortgage of occupancy 


holding —Stipulation that mortgagor would pay rent 
and covenants in nature of indemnity clauses— 
Nature of mortgage, if changed — S. 26-G (5) and (6), 
validity of. 

Where under the terms of a usufructuary mort- 
gageof an occupancy holding the mortgagee is to 
enjoy the usufruct in lieu of interest the mere fact 
that a special stipulation exists throwing the 
liability of payment of rent. on the mortgagor, or 
that the deed contains covenants in the nature of 
indemnity clauses which were meant to come into 
operation only if for any reason the arrangement 
really intended by the parties failed, whether wholly 
or in part, makes no difference to the nature of the mort- 
gage if in other respects it is a usufructuary mort- 
gage. 31 Ind. Oas, 900 (1) and 38 Ind. Oas. 932 (2), 
relied on. 

The mortgagor's right to apply for restoration of 
possession under s. 26-G (5), Beng. Ten. Act and the 
power of the Court under s. 26-G (6) to make ap- 
propriate orders uponsuch an application falls wholly 
in the Provincial Legislative List ; and therefore pro- 
visions relating to these are vaild. 


O. Rule issued from an order of the Dis- 
trict Judge, Midnapore, dated July 31, 
1939, 


Messrs. Shambhunath Banerjee and Man- 
matha Nath Das, for the Petitioners. 

Messrs. Sisir K. Das and Amiya Ranjan 
Roy Chowdhury, for the Opposite Party. 


Narsingh Rau, J,—The petitioners exe- 
cuted a usufructuary mortgage of certain 
occupancy holdings in favour of the psec 
decessor-in-interest of the opposite parties 
on March 5, 1923, by way of security for a 
loan of Rs, 1,750, the stipulation being tha 
the mortgagee should enjoy the usufruct in 
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lieu of interest. The deed was registered 
on. March 6, 1923. On March 10, 1939, they 
applied-to the Munsif of the Second Court 
at Contai under s. 26-G, Ben. Ten, Act, to 
be restored to possession of the holdings, 
more than fifteen years having elapsed 
since-the registration of the mortgage. The 
Munsif dismissed the application of July 19, 
1939. The present rule is directed against 
this order, Sub-s. (5) of sg. 26-G, under 
which the application was made, runs thus : 

“Notwithstanding anything contained in this Act 
or in any other law or in any contract, the con- 
sideration (with all interest thereon) for ʻa com- 
plete usufructuary mortgage or for another form of 
usufructuary mortgage deemed under sub-s, (la) to 
have taken effect as a complete usufructuary mort- 
gage, entered into by an occupancy raiyat in respect 
of his holding or a portion of share thereof, shall be 
deemed to have been extinguished on the expiry 
of the period (a) mentioned in the instrument of the 
mortgage, or (b) of fifteen years, whichever is legs, 
from the date of the registration of the instrument, 
or where there is no registered instrument, from 
the date of the mortgagee’s entry into possession, 
and the mortgagor shall thereupon become entitled 
to possession of the mortgaged holding, and he 
may, ifhe is not forthwith given possession, apply 
to the Court or to a revenue officer to’ be restored 
thereto: =e l 
“Provided that, if in the case of such mortgage sub- 
sisting, on or-after the first day of August 1937, the 
said period has, on the date of the commencement of 
the’ Ben. Ten: (Amendment) Act, 1938, already ex- 
pired; fhe mortgagor shall, immediately on the com- 
mencement of the said Act, become entitled to pos- 
session of the mortgaged holding, but he shall -not 
be entitled to,-nor shall the mortgagee be liable for, 
any compensation “in ‘respect of the mortgagee'g 
possession from “the date of the expiry of the said 
period to-the date of the commencement of the said 
Ache gp part sa A 
Lhe mortgage ‘in the present case was not 
a. “complete usufructuaty mortgage,” as 
defined in s. 3 (3), Ben. Ten. Act, because 
the-usufruct was not intended to extinguish 
both. principal and interest, but only the 
Interest. We have however to take into 
account sub-s. (la) of s. 26-04, which pro- 
vides that 

“every usufructuary mortgage subsisting on or after 
the first day of August 1937, which was so entered 
into before the commencement of the Ben, Ten. 
(Amendment) Act, 1938, shall be deemed to have 
taken affect as a complete usufructuary mortgage for 
the period mentioned in the instrument or for fifteen 
years whichever is less.” 

We have therefore to consider whether 
the mortgage in this case was a usufruce 
tuary mortgage within the meaning of this 
sub-section. There is no special definition 
of ausufructuary mortgage in the Ben, 
Ten. Act and we may accordingly assume 
that tLe term is to be understood in the 
sense defined in s. 58 (d), T. P. Act, The 
relevant part of this definition runs : 

“Where the mortgagor delivers possession ,. : 
of the mortgaged property to the mortgagee and 
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authorizes him to retain such possession until pay- 
ment of the mortgage money and to receive the 
rents and profits accruing from the property -... 
and to appropriate the same in lieu of interest........ 
jeans the transaction is called a usufructuary mort- 
age.” 

All these elements are present in the 
mortgage now under consideration, but the 
Munsif has taken the view that, as certain 
additional elements are also present, the 
mortgage is an anomalous mortgage and not 
a usufructuary mortgage. These additional: 
elements are: (a) a covenant that the. 
morigagor would pay the rent of the morte 
gaged land and that if on any occasion the 
mortgagee. has to pay an arrear of rent he 
may recover the sum from the mortgagor: 
with interest; (6) a covenant that if it 
should transpire that the mortgagor had: 
already made any transfer in respect of the 
mortgaged property or created a charge 
upon it, the mortgagee would be entitled to 
realize his dues by sale of other properties 
of the mortgagor: and (c) a covanant that: 
if the mortgagee is dispossessed from the 
mortgaged land or any part of it for want 
of title in the mortgagor or for any other 
reason, the mortgagee would be entitled to 
recover the principal mcney or.a propor- 
tionate part of it with interest at one anna 
per rupee per month from the date of dige- 
possession. 


As to the first of these covenants, it 
should be noticed that by virtue of s. 76 (c), 
T. P. Act, a usufructuary mortgagee must, 
‘fin the absence of a contract to the con- 
trary” pay the Govt. revenue and all rents 
accruing due in respect of the mortgage 
property during his possession. It is thus 
clear that the statute itself permits a 
variation of the general rule by a special 
stipulation to the contrary, so that it is 
not an essential element of a usufructuary 
mortgage that the mortgagee should be 
liable for these payments. Therefore, the. 
mere fact that a special stipulation exists in. 
the preeent case throwing the liability on 
the mortgagor can make no difference to 
the nature of the mortgage, if in other rege. 
pects it is a usufructuary mortgage. As 
regards the other two covenants, they are 
in the nature of indemnity clauses which 
were Meant to come into operation only if- 
for any reason the arrangement really 
intended by the parties failed, whether 
wholly or in part. They cannot therefore 
have any bearing on the question what 
was the arrangement really intended. The 
real intention of the parties was that the 
mortgagee should remain in possession, 
without dispute, deduction or disturbance, 
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of the entire mortgaged property in lieu of 
interest, and so long as this intention did 
not fail, there was no room for the opera- 
tion of the indemnity clauses, so that the 
arrangement really intended was a pure 
usufructuary mortgage. And, indeed, there 
is no question but that the arrangement 
actually took effect in the present case as 
a usufructuary mortgage, the indemnity 
clauses having never hitherto come into 
operation, 

In Ram Narain Singh v. Adhindranath 
Mukherji (1) and Ram Narain v. Adindra 
Nath (2), the Privy Council had to construe 
a mortgage of certain Mokurari villages 
under which the mortgagee was given the 
right to realize the mortgage money by re- 

maining in possession of the villages until 
a certain date and collecting the rents and 
cesses thereof. To this extent the mortgage 
belonged to one of the ordinary types 


of usufructuary mortgages. But there 
were certain additional covenants in 
the deed of which two may be 


mentioned here: (1) That if by mistake 
_the mortgagor collected the rents or cesses 
of any of the mortgaged villages he would 
be liable to pay the amount collected with 


interest to the mortgagor. (2) That the 
mortgagee was not to be liable for 
the Govt. revenue or the road and 


public works cess, which would re- 
main the concern of the mortgagor. In 
spite of these personal covenants, their 
Lordships held that the mortgage was only 
a usufructuary mortgage. Itis obvious that 
the first of these two covenants was in the 
nature of an indemnity clause intended to 
come into operation only if the usufructuary 
mortgage failed by reason of the mortgagor 
exercising possession to the detriment of the 
mortgagee : and the second covenant was, 
as in the case now before us, merely a spe- 
cial stipulation permitted by s. 76 (c), T. P. 
Act. None of the three covenants relied 


upon by the Munsif in the present case are. 


therefore-such as to change the character of 
the mortgage from that cf 8 usufructuary 
mortgage. ° 

The other point: raised on behalf of the 
opposite parties in this rule relates to the 
validity of s. 26-G as an enactment of the 
. Provincial Legislature. The argument may 


~ Cl) 25 OL J 115; 34 Ind, Cas, 900; A IR 1916 PO 

_ 169; 20 O W N 989; (1916) 1M W N 428; 4 L W 15; 
31M LJ.251; 20M L TS 14A L J 1017; 18 Bom. 

E R 862 @ 0). 

. (2) 44 O 388; 38 Ind. Cas. 932; A I R1916 P C 119; 
44] A87;21 MLT13 © ALJ 107; 097M WN 

94;.82 M L J 39; 25 O L J 121; 21 O W N 383; 19 Bom. 
L.R 1194 (P.O), ; Nik : 
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be put- thus: Under one of the indemnity 
clauses in the mortgage now in question, 
the mortgagor has bound himself to repay 
the mortgage money if the mortgagee is dis- 
possessed for any reason. Accordingly 
under s. 68 (1) (a), T. P. Act, the morte 
gagee has a right to sue for the mortgage- 
money in the event of dispossession ; and 
this right arises out of a contract between 
the parties. Furthermore, the contract in 
this behalf ig one not relating to agricul- 
tural hand : indeed, it isa contract which 
comes into operation only if the security 
offered in the shape of the possession of 
agricultural land fails. We have therefore 
here a right conferred by an existing Indian 
Law, namely, s. 68, T, P. Act, relating to a 
matter enumerated in entry No, 10 of the 
Concurrent Legislative List in Sch. VII. 
Govt of India Act, 1935. The entry in ques- 
tion reads: 

“Contracts, including partnership, agency, con- 
tracts of carriage, and other special forms of con- 
tract, but not including contracts relating to 


agricultural land.” 
Section 26¢-G, Ben, Ten. Act, was enact- 


ed by a Provincial Legislature in 1938 and 
was not assented to by the Governor-General 
under s, 107 (2), Govt. of India Act, 1935. 
Therefore it cannot extinguish the rigat 
conferred by the aforesaid 8. 68, T, P. Act 
being itself void to the extent of the ree 
pugnancy by virtue of s, 107 (1), Govt, of 
India Act, 1935. Therefore also, the last 
part of s. 26-G (5) empowering, the morte 
gagor to apply for possession 18 inoperative; 
and unless there is an efective application 
under s. 26-G (5) there ‘cannot ibe an 
effective order under s, 26-G (6), This, in 
brief, ig the argument, as it has been 
presented before us on the constitutional 
point. The fact that the point was never 
taken in any ofthe many cases that arose 
under s, 26-G in the course of the last 
eighteen months might suggest that it is 
more ingenious thau sound. Such an infer- 
ence would not however be legitimate. In 
one well-known case in Nadan v. The King 
(3), a certain provision which had been on 
the Oanadian Statute-book for nearly 
40 years (since 1888) was for the first time 
declared ultra vires and invalid by the 
Privy Council in 1926, We have therefore 
to consider the question now raised on the 
merits, Putting .the contention at its 
highest, what it comes to is this: that, the 
opening words of 8. 26-G (5) “not with 
standing anything contained in this Act or 
in any other law” must bedeemed to mean 

(3) (1926) A C 482; 95 L J P O 114; 134 L T 706; 28 
Gox. O O 167; 43 T L R 356; . 
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and always, to have meant: "Nctwithe 
Standing anything contained in this Actor 
in any other law, not being an ‘existing 
Indian law’ with respect to a matter 
enumerated in the Concurrent Legislative 
List.” 


With the addition of the italicized words, 
all repugnancy to any “existing Indian 
law” of the kind described would cease and 
the sub-section would be valid and effective 
beyond controversy. Whether the limita- 
tion expressed by these added words has 


‘the effect of saving the right conferred by 


8. 63 (1).(a), T. P. Act, or ang similar right 
conferred by any other “existing Indian 
law” is a questicn upon which it is un- 
necessary to pronounce any opinion in the 
present rule. That question may arise for 
decision if and when the opposite parties 
claim such a right in some future suit on 
the basis, for instance, of their dispossess 
sion in the present proceeding: whether 
such a suit would lie at all is another matter 
on which we express no opinion. But even 
conceding that the limitation contained in 
the added words has the effect of saving 
certain rights the result is merely that the 
extinction cf the consideration for the mort- 
gage which.the first part of s, 26-G (5) pur- 
ports to achieve, instead of being come 
plete, is partial. This, however, does not 
take away from the effect of the second part 
of the sub-section, which enacts that 

“the mortgagor shall thereupon become entitled to 
possession of the mortgaged holding and he may, if 


he is not forthwith given pcessession apply to the 
‘Court or to a Revenue Officer to be restored thereto ” 


: “Thereupon” in the context means, upon 
the expiry of the period specified imme- 
diately befcre, so that this part of the sub- 


‘section merely gives the mortgagor certain 


rights in land at the end of a certain period. 
Rights in land fall wholly in entry No. 21 of 


‘the Provincial Legislative List ; therefore 


this part: of the sub-section, as distinct from 
the first part, can be subject to no limitas 


‘ticns flowing from any “existing Indian 


law” in the Concurrent field, the two fields 
being different. Forthesame reason, tke 
proviso at the end of the sub-secticn must 
also continue to have full effect according 
to its tenor. The result is that the morte 
gagor’s right to apply for restoration of pos» 
session under s. 26:G (A) and tLe power of 


the Court under s. 26-G (6) to make appro: 


priate orders upon such an application are 


' In-no way affected. The rule must there- 


{ore be made absolute; the petitiorers’ 
application must be granted and their. pos- 
session of ihe mortgaged holdings restored 
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to them. There will be no order as to ecsts. 

It may at first sight seem very hard that 
a mortgage which was intended by the par- 
ties to extinguish only the interest on a 
loan of Rs. 1,750 should have been given by 
law the effect of a “complete usufructuary 
mortgage” extinguishing both principal and 
interest. Actually, in the present case at 
any rate, no such inference can safely be 
drawn, It is true that the total quantity -of 
land mortgaged was not large; butit will 
be seen from one of the indemnity clauses 
that in the event of dispossession the morte 
gagee was entitled to recover interest at-one 
anna per rupee per month, 3. e., 75 per cent. 
per annum. In other words, the rent-free 
possession of the morlgaged property was 
estimated by the parties as equivalent to 
interest at 75 per cent. per annum. How 
far this was an over-estimate we have no 
means of judging. The mortgagee and his 
successors in-interest have now been in 
Possession for over sixteen years, so that 
for every Rs. 100 lent, they have, on the 
above estimate, already recovered a sum of 
Rs. 1,200 a sum sufficient to liquidate the 
principal loan as well as to provide interest 
at a little under 70 percent. per annum. 
In these circumstances, the wiping out of 
the loan can hardly be regarded in this 
particular case ss a patent injustice. We 
certify in terms of s. 205 (1), Govt, of India 
Act, 1935, that this case invclves a sub- 
stantial question of law as to the interpreta» 
tion of that Act, 


Nasim All, J —I agree. : 
8. Rule made absolute. 


MADRAS HIGH COURT : 
Letters Patent Appeal No. 13 of 1937. 
February 21, 1939 - 
Lzaon, O. J. AND SOMAYYA, J. ; 
VIYATHEN SREEDEVI— APPELLANT, 
versus 
AYDROSS KURIKKAL AND O0OTHBRS— | 


RESPONDENTS 

Malabar Compensation for Tenant's Improvements 
Act (I of 1800), s. 19~Act, whether precludes 
agreement between landlord and tenant that latter 
shall pay full compensation when he fells trees 
spontaneously grown—Felling, if improvement. 

Section 19, Malabar Compensation for Tenant's 
Improvements Act merely prevents-a tenant from 
entering into a contract which takes away or limits 
his right to make improvements and on the 
termination of the tenangy to claim compensation for 
them in accordance with the Act. When the tenant 
ig required to quit, his landlord must pay him three- 
quarters of the valueof the trees which have grown 
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spontaneously, but that does not mean that the 
tenant is entitled to commit waste. The Act does 
not precludea landlord ard a tenant from agreeing 
that the tenant shall pay full compensation when he 
fells trees spontaneously grown during the tenancy 
and the felling does not constitute an improvement 
to the estate. 69 Ind. Oas, 546 (2), relied on, 169 Ind. 
Oas, 711 (1), reversed. 


L. P. A. from the judgment of 
Venkataramana Rao, J.. Reported in 169 
Ind, Oas. 711, 


Messrs. K. P. Ramakrishna Iyer and 
7 K. Manavikraman Raja, for the Appel- 
ant, 


Mr. N. R. Sesha Iyer, for the Respon- 
dents. 


Leach, C. J.—The appellant was the 
plaintiff in the suit out of which this appeal 
arises. Heis the owner of certain lands 
in Malabar and in 1423 executed a kanom 
demise of the lands in favour of the 
respondent, who executed a counterpart 
(kychit) The demise, which was a renewal 
of an earlier demise, was for the usual 
period of twelve years. Although this period 
has expired, the respondent is still in 
possession of the property. The suit was 
filed’ by the appellant to recover a sum 
of Rs. 643 from tke respondent. Of this 
amount Rs, 37-7-7 was claimed on the 
ground that the appellant had been com- 
pelled to pay to Govt. the land revenue 
owing to default by the respondent. The 
demiese provided that the land revenue 
should be paid by the tenant, The balance 
of the claim, Re. 605-5-5, represented a 
claim for damages for the wrongful selling 
of 75 teak trees growing on the property. 
It is common ground that the trees had not 
been sown by the tenant, but had grown 
spontaneously, It isalso common ground 
that the appellant's claim for compensaticn 
did not exceed the value of the trees as 
timber. The kanom demise contained the 
following clause : 

“Tf I cut trees such as veeti, teak, jack etc., from 
the parambas without obtaining the written 
consent of the kovilagam, I shall be answerable for 
the costs of such trees and shall surrender the 


properties irrespective of thé 12 years’ term if the 
kovilagam demands it.” 


The appellant contended that by virtue 
of this clause he was entitled to recover 
the full value of the trees, there being 
nothing in the Malabar Uompensation for 
Tenants Improvement Act, 1699, to deprive 
him of this right. The case was tried by 
the District Munsif cf Manjeri, who found 
that the respondentehad not defaulted in 
the payment of land revenue acd dismissed 
the suit so far as this claim was concerned, 
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He held that the appellant was entitled to 
compensation for the trees which the 
respondent had ent down, but limited the 
amount to Rs. 37-8-0, which represents 
8 annas per tree. The appellant accepted 
the decision of the District Munsif so far 
as it concerned the claimin respect of the 
money paid to Govt. but appealed to the 
Subordinate Judge of Oalicut on the finding 
of the District Munsif that he was only 
entitled to compensation at the rate of 
8 annas per tree. While holding that the 
appellant was entitled to an amount of 
compensation larger than that awarded 
by the District Munsif, the Subordinate 
Judge refused to accept the contention that 
he was entitled to the full value of the 
trees. He held that the appellant was 
entitled to Rs, 187-8-0 being a quarter of 
the amount claimed. In arriving at this 
decision the Subordinate Judge apparently 
had regard to the provisions of s. 10, 
Malabar Compensation for Tenants Improve- 
ment Act. The appellant then appealed to 
this Court. The appeal* was heard by Ven- 
kataramana Rao, J. who refused to interfere 
with the decree of the Subordinate Court. 
The learned Judge considered that the 
provision in the kanom demise for the 
payment of the full value of the trees was 
penal and contrary tos. 19 of the Act. In 
his opinion the appellant was only entitled 
to “reasonable” compensation and the 
amount awarded by the Subordinate Judge 
was reasonable. 

The question which falls for decision is 
whether the Act precludes a londlord and 
a tenant frcm agreeing that the tenant 
shall pay full compensation when he fells 
trees spontaneously grown during the 
tenancy and the felling does not constitute 
an improvement tothe estate, The scheme 
of the Act isto provide for compensation 
being paid to atenant for improvements 
when heis required to quit the land held 
by him. 

The main sections relating to the pay- 
ment of compensation are sa, 9, 10 13 and 
19. Section 9 relates to an improvement 
producing an increase in ths value of the 
annual net produce. When the improve- 
ment ig not an improvement to which s, 13 
applies and has caused an increase in the 
value of the annual net produce of the 
holding, the Court shall determine, as nearly 
as may be, the average net money value of 
the increage andthe namber of years during 
which the increase may ‘reasonably be 
expected to continue, and shall then ascer- 

* Reported in 169 Ind. Cas. NATA Bd] 
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thə trees which have grown spontaneously, 
but that does not mean that the tenant ig: 
entitled to ccmmit waste and’ the respond- 
ent here committed - waste. It was the 
appellant's. case’ that the respondent’ had 
deliberately cut the timber for the purpose: 
of selling it toatimber merchant. Before 
giring his decision Venkataramana Rao, J. 
called for a finding cn the questich whether 
the felling of the trees was in itself an 
act of improvement within the meaning of 
the Act. He also called fora finding wke- 
ther the felling was for the purpose of 
building farm Louses or making any other 
improvements The Subordinate Judge 
recorded evidence and answered the .ques- 
tions in the negative, Itwas not necessary 
for him to hold that the respondent had 
cut down the trees for the purpose of 
selling the timber for hie own benefit and 
confined his findings to the wording of the 
issues framed by Venkataramana Rao, J, 
Before us tze learned Advocate fcr th 
respondent conceded that the trees were 
feled and thit the timber was sold. by 
the respondent for his own benefit. He 
however contended that the respondent was 
entitled in law to do this, Thig argument 
cannot be maintained, as the landlord's 
right to compensation for waste committed 
by the tenant is left unaffected by the Act, 
Even if the respondent had not sold the 
timber his action in felling the trees 
would still be waste as it did not lead 
to an improvement to tbe estate. Tre learn 
ed Judge in tke course of his judgment, 
discussed at length the decision of this 
Oourt in Raja of Cochin v. Kittunni Nair 
(1). In that case the following question 
was referred to a Full Bench for decision : 
“Whether a provision in Malabar lease thatn ten- 
ant shall pay kuttikanom or some fee to his landlord 


in respect of trees cut down is contrary to the pro- 


visions of s, 19, Malabar Compensation for Tenants 
Improvements Act.” i 


The Full Bench consisted of Wallis, 0. J. 
and Abdur Rahim, Old‘led, Srinivasa 
Iyengar acd Phillips, JJ. They.all answered 
the question in the negative, By kuttikanom 
is meant a customary fee of eight annas 
per tree or some such sum as may be agreed 
upon. Itis common ground that the word 
kultikanom only implies the payment of a 
small charge per tree felled. This case is 
therefore an aulhority for the proposition 
that s. 19 of the Act does not prevent the 
parties from entering into an agreement by 
which the tenant shall pay a small fee in 

(1) 40 M 603; 38 Ind. Oas9503; A I R 1917 Mad. 162; 


32ML J 295; (1917) M W N 249;5 L W 550; 21 M'L 
(F B), 
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the event of trees being felled by him for 
the purpose of making an improvement. 
The judgment in Rajah of Cochin v. Kit- 
tunni Nair (1), did not deal with the position 
when the felling is not for an improvement, 
but for the tenant’s own purposes. Ven- 
kataramana Rao, J. considered that the 
Court dealt with the question on the foot- 
ing that the felling of tress was not an 
improvement, but this is not s3 The 
Court was only concerned with the case 
of felling of trees for the purpose of im- 
provement and deciding whetber in such 
a case the landlord was entitled to be 
paid a small fee in respect of each tree 
felled notwithstanding the provisions of 
s. 19. The judgment does not support the 
judgment now under appeal. Ths right of 
a landlord and a tenant to agree upon the 
terms of the tenancy can only be limited 
by statute, The agreement entered into 
by the parties in this case does not run 
contrary to the T. P. Act or the Contract Act, 
and unless there is a provision in the 
Malabar Compensation for Tenant's Ime 
provement Act which prevents the ap- 


pellant from ‘recovering from the respon- . 


dent the full value of the timber felled by 
him the appellant is entitled to succeed, 
There is clearly no such limitation in the 
Act and therefore I hold that the appellant 
is entitled to the full amount of the com- 
pensation claimed by him. I am supported 
in my opinion. by the judgment of Rame- 
sam, J. in Kelu Nair v. Viyathen Mahadevi 
(2), a case in which the landlord was al- 
lowed the full .amount claimed by him as 
compensation in respect of trees felled by 
the tenant. Ramesam, J. déalt with 
the case where the act of felling of trees 
was an act of improvement and the case 
where it was not, In the first case the im- 
position of a small kuttikanom fee would, he 
said, not contravene the provisions of 
s. 19, but if the fea imposed was the full 
-value of the trees it would contravene the 
section, relying cn the decision of the Full 
Bench in Rajah of Cochin v. Kittuani Noir 
(1). In a case falling in the second category 
there was nothing which contravened the 
provisions of s. 19 in charging the full 
value. An examination of the record in 
the case decided by Ramesam, J. discloses 
the fact that the*clause in the kanom 
demise was of the same nature a3 the 
clause in this case. . 

Apart from there being no statutory 
prohibition of such a clause it is only right 

(2) 16 L W 310; 69 Ind. Cas, 546; AIR 1923 Mad 
238; (1922) M W N 563; 31 ML T309. . 
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that a landlord should be allowed to make a 
stipulation for the payment of the full value 
when the felling is not an improvemen|, 
within the meaning of the Act, If the 
trees were allowed to grow to maturity the 
landlord would be entitled to one-fourth of 
the value of the matured trees at the 
termination of the tenancy. Tho felling 
of trees before reaching maturity would 
clearly affect his pocket. The Court ig 
only concerned here with the felling of 
trees spontaneously growa during the ten- 
ancy and my observations are limited toa 
case like the present one. For the reasons 
indicated, I would allow the appeal and 
grant a decree for the full value of the 
timber, namely Rs. 603-5-5, with costs here 
and below on this amount. 


Somayya, J.—I agree, 


N.-D. Appeal allowed 


ee 


NAGPUR HIGH COURT 
Second Appeal No. 360 of 1937 
November 6, 1939 
PoLLOOK, J. 

ABDUL JABBA —DEFENDANT 

< —APPELLANT 
VvErsUus 
Musammat RAMMA—Pratntrpp— 
RESPONDENT 

O. P. Tenancy Act (I of 1920), ss, 24 (2), 12— 
Band D joint occupancy tenanta—B selling some 
fields to plaintif who if he survived B would 
inherit B's right—Plaintiff going in possession and 
recorded as tenant—In execution of rent decree D 
and. B ejected and landlord placed in possession — 
Transfer held did not offend against s, 12—Land- 
lord held not entitled to possession without giving 
notice to ponai 

B andhis brother D were the joint occupancy 
tenants of certain fields, B sold two fields out of 
this holding to the plaintiff who obtained posses- 
sion and was recorded as tenant of those fields. At 
that time there were decrees for arrears of rent 
outstanding against B and D. In execution of these 
decrees D and B were ejected and the landlord was 
placed in possession. The plaintiff brought a suit 
to recover possession of the two fields sold to him. 
The plaintiff was a person who, if he survived the 
vendor tenant without nearer heirs, would have 
inherited his right: 

Held, that the transfer did not offend against 
s. 12,0. P. Tenancy Act. That the landlord was not 
entitled to take possession of these fieldsin execy- 
tion of decree for arrears of rent without giving notice 
to the plaintif who was recorded asa tenant, Rup- 
singh v.Channulal (1); relied om 


S.A, from the appellate decree of the 
Additional District Judge, Balaghat, dated ` 
February 24, 1937. : 

Mr. N. T. Mangalmoorti, for the Appel- 
lant. : : 


the CO. P. Tenancy Act 
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Mr. T. D. Zal, for the Respondent. 

Judgment.—Bhiwaji defendant No. 2 
and bis brother Dewaji were the joint oceu- 
pancy tenants of certain fields in Mauza 
Newargaon of which Abdul Jabbar, defend- 
aut No, 1, is the landlord. Bhiwaji sold 
two fields out of this holding to the 
plaintiff Tukaram on March 29, 1934, for 
Rs 100. Atthattime there were decrees 
for arrears of rent outstanding against 
Bhiwaji and Dewaji. In execution of these 
decrees Dewaji and Bhiwaji were ejected 
and the landlord was placed in possession 
on June 26, 1935. The plaintiff has brought 
this suit to recover possession of the two 
fields sold to him on March 29, 1934. 

The plaintiff's claim was resisted mainly 
on two grcunds in the trial Court, that 
the transfer to the plaintiff was in contra- 
vention of s. 12 of the ©. P. Tenancy Act 
and that the transfer was a fraudulent 
and bogus transfer made in order to 
defeat the landlord’s claim for arrears-of 
rent. The lower Appellate Ccurt has held 
that the plaintiff Tukaram was a person 
who, if ke survived the tenant without 
nearer heirs, would inherit his right and 
that therefore the transfer did not offend 
against 8. 12. It has also held that the 
transfer was a genuine transaction not 
intended to defeat the landlord’s claim. 
These are both findings of fact that must 
be accepted in second appeal. 

The lower Appellate. Court allowed the 


plaintiff's claim on the ground that he was 


a tenant atte time of the ejectment pro- 
ceedings and received no notice of those 
proceedings. The jamabandi for 1933-34 
shows that Tukaram was recorded as a 
tenant of these two fields in that year, and 
there is also evidence that he was in pos- 
session during that year, Section 24 (2) of 
requires that a 
Revenue Officer executing a decree for 
arrears of rent shall serve a noticeon the 
tenant, and it was heldin Rupsingh v. 
Channulal (1) that all tenants including 
recognized cr recorded ccetenants are 
entitled to anotice under that section before 
they can be legally ejected. That view 
seems to me to be certainly correct. T, 
therefore, agree with the lower Appellate 


_ Court that the landlord was not entitled to 


‘take possessicn of these. fields in execution 


for® arrears of rent without giving notice 
to Tukaram, who was recorded as a tenant, 
The point has been taken here that Bhiwaji 
could not sell his joint undivided half share 
in two fields outof his holding. Under 
(1) 8 Rev. Rul, 23. — 
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s. 12 of the Tenancy Act an occupancy’ 
tenant may transfer any right in his holde. 
ing to a co-tenant or person who, if he 
survived the tenant without nearer heirs, 
would inherit his right, and I can see no 
reason therefore, why Bhiwaji should not. 
be entitled to make such a transfer. 
There is no analogy between a tansfer to 
another tenant and a surrender which leaves 
the land without a tenant. | 

The appeal fails and is dismissed with 


costs. No Counsel's fee as no certificate 
is filed, ; . 
8, Appeal dismissed, 


MADRAS HIGH COURT 
Oity Oivil Court Appeal No. 43 of 1936 
January 11, 1939 
VENKATARAMANA Rao, J. 
P. S. VENKATARAMAN—AppELLANT 
Versus , | 
Smt. A. O. JANAKI—RgsPonDENT 

Modras Marumekathayam Act (XXII of 1933), 
8.5 (2) — Marriage of male with Marmakathayam 
female during continuance of his prior marriage is 
void— Malabar Law—Marumakathayam Law, governs 
Nairs belonging to Malabar tarwad~Marumaka- 
thayam Law, if can be renounced by mere declaration 
—Hindu Law—Migration—Effect on personal law— 
Personal law—Scope of. 

Any marriage contracted by a male witha Maru- 
makathayee female during the continuance ofa prior 
marriage of such male, is void, notwithstanding that . 
his personal law permits of polygamy. 

Once itis known thata person ig a Nair and 
belongs to a Malabar tarwad, it follows that the per- 
sonallaw by which he is governed is the Maru- 
makathayam Law of Malabarexcept in so far as 
that law has been modified or altered by 
statute, 

It is not open toa Hindu governed by Marumaka- 
thayam Law to get rid of the statutory prohibition 
in the Marumakathayam Act of 1932, which is‘en- 
acted not for the benefit of a particular individual 
but as arule of public policy affecting the whole 
community, by a mere declaration that he or she did 
not intend tobe governed by the Act. 

Where & person migrates from one part of India to 
another, prima facie, he would carry his personal 
law, but it will also be opento him to renounce that 
law and be governed by the law prevailingin the 
locality to which he has migrated, and this must be 
affirmatively proved. Till then the personal law by 
which he was governed before migration will continue 
to have obligatory force on him. 32 Ind. Oas. 413 (6), 
followed. 

Inevery case where the question arises what is 
the law by whichs person is governed regard should 
be had to the law of the class or family to which he 
belonged. Of course, if he did not belong to any 
particular class or family it would be the general 
doctrines of IIindu Law pfevalent in that Province 
wherein he resided. Once it is- determined what the 
personal law of a person is, it will continue to be - of 
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obligatory force on him, 111 Ind. 
followed. 


O.C. ©. A. against the decree of the 
City Civil Judge (Principal), Madras, dated 
August 28, 1936. 


Messrs, K. Rajah Aiyar and G. N. 
Thirumalachari, for the Appellant. 
a 0. T.G. Nambiar, for the Respon- 
ent. 


Judgment.—This appeal raises a ques- 
tion cf some importance regarding the 
validity of an alleged marriage between 
the plaintiff and the defendant, The plaintif 
isa Brahmin by birth and follows the 
Hindu religion. The defendant is a Nair 
lady belonging to a respectable Nair 
tarwad of Malabar. In December 1934, 
the plaintiff was the Managing Director cf 
a film Company known as the South Indian 
Film Corporation which has since gone 
into liquidation. The defendant was em- 
ployed in the said corporation. It is alleged 
in the plaint that on December 21, 1934 
the plaintiff and the defendant went 
through a form of marriage according to 
Hindu rites and ceremonies at a Village 
called Thiruneermalsi, a few miles distant 
from Madras and from that day up to 
April 4, 1935 lived together as husband 
and wife. Itisfurther alleged that the 
defendant left her place thereafter and 
refused to return and live with the plaintiff. 
Hence the plaintiff instituted the suit, out 
of which this appeal arises, for restitution 
of conjugal rights. The defendant denies 
the factum of the marriage and her living 
with the plaintiff. According to her she 
went on a month’s leavein April to her 
place and resigned the post she held in the 
Film Company. Even assuming the 
marriage to be true, she denied the validity 
of the marriage and questioned the jurise 
diction cf tLe Court io entertain the suit. 
Her pleas in regard thereto are thus 
outlined in paras. 3 and 14 of her written 
statement : 

“3, The defendant is a Hindu, permanently resi- 
dentin the Kadi:ur village, Kottayam talug, Nurth 
Malabar, governed by the Marumakathayam Law 
of inheritance, and statesthat under s. 11, Mad. 
Marumakathayam Act, the present suit is not 
ere and that it should be dismiesed in 
Imane. 

14, On December 21, 1934, the date on which 
the plaintiff alleges in the plaint to have married 
thedefendant, and even long prior thereto, the 
plaintiff has been a married man having married in 
his owncommunity and the said marriage was 
subsisting on the said date. The defendant states 
that under s. 4, dd. Marumakathayam Act 
the plaintiff was legally incompetent on account of 
the continuance of his prior .marriage to marry the 


Oas, 364 (1), 
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defendant onthe said date and any such marriage 
is void.” , 

Tt is admitied that the plaintiff was a 
married man and had a wife living on 
the date of the marriage. Among the issues 
raised were the following: 

“1, Was the defendant a Marumakath 
date of the alleged marriage ? coe 

2, Isthesuit not sustainable for the reasons sat 
out E bite. ; of ka as hen statement ? 

5. Is the plaintif not legally competent 
the defendant as stated in para, 14 of he aie 
a Cae 

n application was taken by the defene 
dant on July 30, 1936 for trying Issues Nos, 
1 and 2 as preliminary issues. The 
plaintiff filed a counter-affidavit opposing 
the application wherein he deposed as 
follows : 

“Further, as stated in the plaint, the iti 
has openly and willingly married me wiih all eho 
religious ceremonies according to the Hindu Shas- 
tras. She did not want to take advantage ofthe 
protection given to her underthe Act. She was 
fully aware before and atthe time of my marriage 
with her that I had already a wife. She has 
even expressed to others that she was marrying me 
in spite of her rights under the above Act which 
she was saying she was giving up to ma me 
: aero got respectable witnesses to prove all these 
acts." 

The plaintiff amplified this plea at 
ie time when the application was heard 
thus : 

“Plaintiff states that there has been lack 
that even in spite of the Marumakathayam aoc 
the marriage is valid, that the defendant is not 
governed by Marumakathayam Law, that at the 
time of marriage, she relinquished that law of 
inheritance and succession, and that even if she 
has not relinquished,the marriage is valid. (Vide 
the order dated August 4, 1936).” 

On the pleadings and onthe oral sub- 
mission of the parties the learned Oity 
Civil Judge framed the following prelimie 
nary issue ; 

“Whether the defendant could validly gi 
advantage and protection given to her SA oe 
Act and whether on that account the defendant was 
not a Murumakathayee when she married the 
plaintiff and whether onthat account the marriage 
is valid.” re 

The learned City Civil Judge heard argus 
ments onthe said issue without taking 
evidence, answered it in favour of the de- 
ferdant and dismissed the suit, Tne 
plaintiff has filed this appeal. The quese 
tion for decision is whether the defendant 
was a Marumakathayee on the date of her 
alleged marriage with the plaintiff 4, e. 
December 21, 1 24 and whether the said 
marriage is valid. The ‘defendant was a 
Nair female governed by Marumakae 
thayam law except in so far as it is modifi- ` 
ed by the statute. The Marumakathayam 
Law is the customary law followed and ob- 
served by the Nairs of Malabar. For the 

® o 
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decision of the question in issueit is un- 
necessary to censider whether the Maru- 
makathayam Law is only a School of Hindu 
Law ora purely customary law which can 
in no sense be a branch or School of 
Hindu Law. It cannot be denied that 
Nairs are Hindus‘and in the religious and 
social life they are governed by the same 
Shastras that govern the rest of the Hindus 


‘who inhabit the Presidency of Madras of 


which Malabar is a part. The -Maruma- 
kathayam Law, whether it is a School of 
Hindu Law or a customary law, isa law 
which is pravailing in the Madras Presi- 
dency followed and observed by a certain 
section of the Hindus. As observed by 
Mayne in his book on Hindu Law, Edn. 10 


-at p 97: . 2 


“In India there is-no leg loci, every person being 
governed by the law of hispersonal status,” = 
Again, in another portion the learned 


_ author obgerves thus: 


“Prima facie any Hindu residing:in a ; particular 
province in India isheld subject to the particular 
doctrines of Hindu Law recognized in that province. 


(p. 95). 


I would quaiify the statemat of ‘the 
law thus: “The particular School. -of 
Hindu Law or the customary law ape 
plicable tothe class to which the said 
Hindu belongs and recognized in that 


. province.” 


As the learned author again observes at 
e 86 : i 

“This law isnot merely a local law. It becomes 
the personal law and a part of the status of every 


family law which is.governed by it.” 


‘Therefore in every case where the 
question arises whatis thelaw by whicha 
a person is governed regard should be 
had tothe law of the class or family to 
which he belonged. Of course, if he did 
not-belong to any particular clase or family 
it would be the general doctrines of Hindu 


Law prevalent in that Province wherein .he 


í 


resided. Once itis determined what the 
personal law of a person is, it will continue 
to be of obligatory force on him. Venkata» 
subba Rao, J., in Ratansi D. Morarji v. 
Administrator-General of Madras (1) at 
p. 172 rcmarks thus: 

“While ordinarily a British Indian subject can 
change his domicile and acquire a new law along 
witha new domicile, this right ig denied toa Hindu, 
It must be borne in mind that I am now dealing 
with the law tobe administered by a British Indian 
Court, Under that system of, law, a Hindu carries 
alogg with him his personal law wherever he 


_ goes and he cannot, however fixed his determination 


may be, get rid of that law. Is the persona 
Hindu? Then, wherever the law of British India 


(1),52 B 160 (172); 111 Ind. Oas. 364; AIR 1928 
Mad, 1379; 55 M L J 478; 28 L W674;(1928) M WN 
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admits the operation `of a-personal law,-his rights 
and obligations are determined by the Hindu Law 
that isthe law of his religion, subject to the ex- 
ception that by statute any part of that law may 
be abrogated.’ 


Thus, once it is known that a person ‘is 
a Nair and belongsto a Malabar tarwad, 
it follows that the personal law by which 
he is governed is the Marumakathayam 
Law of Malabar except in so far as 
that law has been modified or altered by 
statute. Tn this case the law that will be 
applicable tothe defendant will -be the 
Marumakathayram Law as modified by the 
Mad, Marumakathayam Act of 1932, Under 
that Acta Marumakathayee is defined as‘‘a 
person governed by the Marumakatbayam 
Law of inheritance” and Marumakathayam 
is defined as “the system of inheritance in 
which descent is traced in the female line 
but does not include the system of it- 
heritance known as the Aliyasantana.” “Ib 
is not denied that the defendant was -a 
Marumakathayee within the meaning of the 
Act before the date of the marriage. If 
she was a Marumakathayee, under s, 5, 
cl. 2, any marriage contracted by a male 
with a Marumakathayee female during the 
continuance of a prior marriage of such 
male, shall be void, notwithstanding. that 
his personal law permits of polygamy. 
Thus, if on the date of the marriage the 
defendant was a Marumakathayee, there 
can be no doubt that her marriage with 
the plaintiff is void and this ie conceded: by 
Mr. Rajah Aiyaron behalf of the plaintiff. 
But it is contended that the defendant 
renounced the Marumakathayam Law. and 
ceased to be a Marumathayee and 


therefore the marriage must be deemed to 
. be valid, there being no statutory prohibi- 


tion precluding it. ‘The question is, is-this 
contention tenable? The contention of.Mr. 
Rajah Iyar is that a person by & mere 
declaration can renounce the personal law 
by which he is governed. Mr. Rajah Aiyar 
was not able to cite any direct authority, on 
the point nor Mr. O. T. Q. Nambiar who 
appeared for the defendant, It is'a-well 
established principle of law that no person 
can alter the-devolution of his‘estate by-his 
own will. The same principle would: also 
apply to the laws of thé family or “what 
may be called the law relating to personal 
status, In effect, the personal law by which 
a person is governed can only be renounced 
or changed in one of the modes recognized 
by law. One such is achange of religion; 
the.other.is by migrafion from one province 
to another so far as Indiais concerned cr 
by going and settling. oneself in another 
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country. Excepting by those modes it is. 
not open to a person to renounce by a 
mere declaration the personal law to which 
he is subject. Mayne in his book on.Hindu 
Law observes thus: 

“A man cannot alter the law applicable to him- 
self by amere declaration that he is not a Hindu. 
He can only alter his existing status by becoming 
a member of such a religion as would destroy that 
status and give him a new one.” 

This principle is stated in very clear 
terms by West, J. in In re Kahandas 
Narrandas (2) at p. 164: 

“In the introduction to his law of obligations 
Savigny specifies the laws of the family and of 
succession as those allowing the least scope to free 
action, and in his system he says expressly that 
these laws are not modifiable by the disposition of 
any person. This is indeed the main principle of 
the Tagorecase. The dicta of the Judicial Commit- 
tee as to the voluntary character of customs in 
Abraham v. Abraham (3) imply a multiplicity of 
persons as well as of acts, and though they allow 
a man to transfer himself from the class to which 
he has hitherto belonged to another class, do not 
in either class permit him to make a law for him- 
self different from that which governs his fellows. 
Such a permission would, in fact, be inconsistent 
with any rational notion of a law.” 


Therefore the personal Jaw in all matters 
will continue to govern Lim. He cannot get 
rid of it however’ fixed: his determination 
is, as observed’ by, Venkatasubba Rao, J, 
It must. only be done in a mode recognized 
by law. Mr, Rajah Aiyar has placed 
considerable reliance on anumber of cases 
and I propose to deal only with some of 
them. He relied on Natho v. Keshawji (4) 
and the decision of the Privy Oouncil in 
Abraham v. Abraham (3) for the position 
that it is competent for one to leave his 
caste and enter some other caste and be 
governed by therules and regulations of 
the latter and therefore it would be open’ 
to the defendant.to leave the Nair com- 
munity to which she belonged and enter 
into a marriage with the plaintiff. The 
fallacy in this argument is that the defen- 
dant was not leaving any community to 
which she belonged and entsring into any 
other ccmmunity. . It cannot be asserted 
with any degree of.reason that the defen- 
dant can become a Brahmin by marrying 
the plaintiff and enter into the community 
to which the plaintiff belonged. All that is 
alleged in this case is that by declaration 
she renounced the benefit of the Act by 
going through the form of marriage alleged 
by the plaintiff, If itis not open to a Hindu 


(2)'5 B 154 (164). 
ian MIA 199;1 WR BO 1; 1 Suth, 501; 2 Sar. 10 


(P 0). 
(4) 26 B 174; 3 Bom. LR 718, 
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who is gcverned bya personal law of his 
own torenounce it by an open declaration 
that he will cease to be governed by it, 
it is not pcssible to see how the principle 
enunciated in WNatho v. Keshauji (4) 
and other cases as tothe power of a caste 
to admit a siranger into its fold not born 
within it, nor the power of a person to 
change from one class into another, will 
apply to tbis case. As pointed out by 
West, J., in the passage cited by me, to 
invoke the principle of those decisions a 
person must transfer himself from the 
class to which he hae bitherto belonged to 
another class, vide also Abraham v. Abraham 
(3) at pp. 244 and 245*, butit does not 
permit a man to abjure his class and 
make a law for himself. The decision of 
the Privy Councilin Abraham v. Abraham 
(3) on which some reliance was placed is 
a very distinct authority for the position 
that by conversion a man can renounce the 
law by which he is governed and continue 
to elect to abide by the old law or the 
law of the religion which he has adopted 
in cases where there is no statutory pro- 
hibition, but until he does so the old 
law will gsvern. Tne case is also an 
authority for the position thatif there was 
no change of religion, the personal law 
would have a ccntinuing obligatory force 
upon him. Mr. Rajah Aiyar placed cone 
siderable reliance on the following passages 
in the judgment of Sankaran Nair, J., in 
Muthusami Mudaliar v. Masilamani (5) at 
p. 348: 

“It is open to a Hindu who is governed by one 


law of inheritance toaccept another law of inherite 
ance recognized by Hindu Law.” 


But it will be seen that the learned 
Judge explains what he means in the very 
next sentence thus : 

“Thus it has been held that a Hindu governed by 
the Mitakshara Law may retain it or accept the 
Day DALA Law prevalent in the locality to which 
he had migrated ;” 


that is where a person migrates from one 
part of India to another, prima facie he 
would carry his personal law, but it will 
also be open to him to renounce that law 
and be governed by the law prevailing in 
the locality to which he has migrated, and 
this must be affirmatively proved. Till 
then the personal law by which he was 
governed before migration will continue 
to ;havə obligatory force on him: “vide 


(5} 33 M 342 (348); 5 Ind. Cas, 42; 20 ML J 49; 
7MLT 17, 
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Abdur Rahim Haji Ismail v Halimbai (6) at 
p. 230. Sankaran Nair, J. did not lay down 
that a person by an open declaration can 
renounce the law without a change of 
religion or migration from one part of 
territory to another. The principle has been 
carried to such an extent that even ina 
case where portion of a province has been 
annexed to another province for administra- 
tive purposes this transfer would not affect 
the personal law of residents remaining 
in the portion transferred and it must be 
distinctly shown that a person had intended 
to change and in fact changed his personal 
law, It is not suggested that a person 
coming from Malabar and taking service in 
Madras could be said to have migrated 
from one part of India to another or settled 
himself in a foreign country; nor has it 
been asserted that there has been any 
change of religion on the part of the lady. 
On the pleadings the only fact that appears 
is an oral renunciation implied from the 
fact of her going through a marriage as 
alleged by the plaintiff. What is alleged 
would amount toa clear evasion of the Maru- 
makathayam Act, and it is not open to a prie 
vate individual to get rid of the statutory pro- 
hibition whichis enacted not for the benefit 


of. a particular individual but as a rule of 


public policy affecting the whole community, 
by a mere declaration that he or she did 
not intend to be governed by the Act. It 
seems to me therefore that the decision 
arrived at by the learned City Oivil Judge 
that the marriage is invalid is sound. In 
the result the appeal fails and is dismissed 
with costs. | | 

N.8, ; Appeal dismissed. 

(8) 30 M L J 227 (230); 32 Ind. Qas. 413; AI R 1915 


P O 86; 43 I A 35; 900 W N 362; (1916) 1 M W N 176; 
18 Bom. L R 635 (P 0), 
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BEAUMONT, O. J, AND SEN, J. 

`. In re HANMANTRAO ANNARAO 
KALGI 

Criminal Procedure Code (Act V of 1898}, s. 110— 


Construstton—It refers merely to place where person 
proceeded agains: was, when information was 


agistrate, in order to have jurisdiction, must 


a receive information that the person to be dealt with 


is within the limits of his jurisdiction. Section 110, 
Oriminal P.O., cannét grammatically be read as 
referring tothe place where the acts on which an order 
is to be based were committed, The words of the 
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section do not refer, to the place where the person 
proceeded against became a robber or a receiver of- 
stolen property and so forth ; it refers merely to the 
place where he wag when the information was 
received. When it comes to proving the truth of the 
information, no doubt the words of the section must - 
be construed in a common sense manner, and &- 
person can be said to be within the jurisdiction of a 
Magistrate if he was ordinarily within the jurisdic-. 
tion of the Magistrate. The mere fact that on the. 
particular date on which the information was received’ 
he bad gone temporarily out of the jurisdiction would - 
not, prevent the section from applying. i 


Or. R. App. against an order of the 
Sessions Judge, Bijapur. 


Mr. N. M. Hungund, for the Accused. 
Mr. R. A. Jahagirdar, Govt, Pleader, 
for the Crown. 


Beaumont, C. J.—This is a revision 
application against an order passed by the 
Sessions Judge of Bijapur. The material 
facts are that on January 24, 1939, the 
Police Sub-Inspector lodged a complaint 
against the present applicant under s. 110, 
Oriminal P, O., before the Magistrate of 
Muddebihal asking him to take action. On. 
May 5, 1939, the learned Magietrate caused’ 
a notice to issue under that section, and that ` 


notice recites: l 
“Whereas I have received credible information 


' from the Sub-Inspector of Police, Muddebihal, that - 


you Hanmantrao Annarao Kalgi of Muddebihal. 
within my jurisdiction are habitually committing, 
extortion and-cheating... ...." 


Matters have proceeded some distance, . 
and the learned Magistrate has been hear 
ing evidence on thé application; but an: 
objection: has been taken by the applic . 
cant that the learned Magistrate has no. . 
jurisdiction, because at the time when the - 
information was lodged and the notice was. 
issued, the applicant was not within the ` 
local limits of the jurisdiction of the learned 
Magistrate. Now, s. 110, Oriminal P.O.,~ 
provides that whenever a Magistrate of’. 
the class there mentioned receives informa: 
tion that any person within the local. 
limits of his jurisdiction is by habit a 
robber, or otherwise falls within the class 
of wrong-doers referred to, such Magistrate 
may require such person to show cause 
why he should not be ordered to execute a. 
bond, The evidence before us shows that.. 
on January 24, 1939, when the informaticn . 
was received, the applicant was residing 
at Bijapur, which is not within the local. 
limits of the jurisdiction of the learned 
Magistrate of Muddebihal, and the position 
was the same on May 5, 1939, when the 
notice was issued. ‘The learned Sessions 
Judge took the view that - all that was 
required under s. 110 was that the acts, 
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which enabled the accused person to acquire 
the undesirable reputation referred to in 


the section, must have been done within the: 


local limits of the jurisdiction of the 
Magistrate and that it was immaterial 
where the person proceeded against resided. 
It would appear from the recital in the 
order directing notice to issue to which I 
have referred that the learned Magistrate 
took the same view of the section. The 
learned - Sessions Judge relied on the case 
in Emperor v. Durga Halwai il) where no 
doubt the learned Judges observed in tke 
course of their judgment (p. 157*): 

“It was undoubtedly within the local limits of the 
Presidency Magistrate's jurisdiction that the habits 
of all these six persons, which are now complained 


of, were practised, and their evil reputation, if 
any, acquired,” 


But that was not the basis of the deci- 
sion, because the accused was thers within 
the local limits of the jurisdiction of the 
Magistrate at the time when the informa- 
tion was received, and the observations 
seem tome to be irrelevant. Section 110 
is. quite clear in its language. A Magistrate, 
in order to have jurisdiction, must receive 
information. that the person to be dealt 


with is within the limits of his jurisdiction, 


The section cannot grammatically be read 
as referring tothe placa where the acts on 


whicn an order is to be based were com: - 


mitted. The .words cf the section do not 
refer, as does the notice issued by the 
learned Magistrate, to the place where the 
person proceeded against became a robbor 
or a receiver of stolen property and so 
forth; it refers merely to the place where 
he was when the information was received. 
When it comes to proving the truth ofthe 
informatien, no doubt the words of the 
section.must be construed in a common sense 
manner, and a person can be said to be 
within the jurisdiction of a Magistrate if 
he was ordinarily within the jurisdiction 
of ‘the Magistrate. The mere fact that on 
the particular date on which the informa- 


tion was received he had gone temporarily . 


out of the jurisdiction would not, I think, 
prevent the section from applying. As the 
evidence in the case shows that the applis 
cant was not in fact within the local limits 
ab the time when the information was re» 
ceived, and had not left such limits for a 
purely temporary purpose, I think that the 
learned Magistrate had no jurisdiction 
to proceed against him. We 


“(1)'43 O 153; 20 Ind. Cas. 449; A I R 1916 Oal, 707; 
19 O W N 1022; 16 Or. G J 618. 


* Page of 43 Oal—|a]) 
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therefore that the proceedings must be 
quashed. 
Sen, J.—I agree, 
Proceedings quashed. 





MADRAS HIGH COURT 
Letters Patent Appeal No. 81 of 1937 
March 14, 1939 
Laon, O. J. anv Somayya, J. 
ALASYAM RAMAPPA — ApPRLLANT 
versus 
PANYAM THIRUMALAPPA AND orazrs 


— RESPONDENTS 
, Registration Act (XVI of 1903), s. 17—"Declare” 
meaning of—Document held declared rights in 
properties and required registration—Partnership— 
Dissolution —Allotment of immovable properties 

The word “declare” in s. 17 Registration Act 
implies a declaration of will and not a mere 
statement of fact. 138 Ind. Oas. 798 (2), relied on. 

Where an instrument in writing made at the time 
of dissolution of partnership declares the rights in 
the properties from the date of dissolution of the 
partnership, that the persons who had constituted 
the partnership had equal rights in the properties 
which had been purchased out of the profits, the 
instrument requires registration. 176 Ind. Cas, 639 
reversed, 

Upto the time of the dissolution of a partnership 
the partners must ba regarded asjoint owners of the 
properties. Until an account had been taken, and 
provisionhad been madefor the discharge of the 
liabilities, no partner could claim to be entitled to 
have a definite share in a particular asset, When 
allotting on a dissolution what remains after making 
provision for the firm's debts and the remaining 
assets include immovable properties, it does not 
follow that the partners will take the immovable 
properties in equal shares, even if they had equal 
rights in the partnership, What each partner 
receiyes will depend on the circumstances and the 
nature of the assets which remain for division. 


L. P. A, against the judgment of 
Varadachariar, J., reported in 176 Ind, Cas. 
639. < 


“Mr. K. Someswara Rao, for the Appellant, 
Mr. Oh. Raghava Rao, for the Respondents. 


Leach, ©. J.—The appellant’s father, one 
Nattekalappa, respondent No, 1’s brother 
Yeriakalappa and respondent No, 2 carried 
on business in partnership from 1892 until 
3rd May 1904 when a dissolution took 
place, During the existence of the partner: 
ship certain immovable properties were 
purchased cut of the profits of the business, 
One lot comprising four items was 
purchased in the name of, the appellant's 
father and an other lot comprising 3 it®ms 
was purchased in the names of the appel- 
Jant’s father and respondent No. 1’s brother. 
On the dissolution it was agreed that the 
immovable properties should not be divided 
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among the partners, but should be held by 
them as joint tenants with equal rights, 
The terms of the dissoluticn were set cut 
in full in the firm’s day book and tle 
statement (Ex. A) was signed by all the 
partners. The appellante father died in 
1921 and respondent No. 1’s brother in 1918. 
The immovable properties eventually came 
into the possession of the appellant. In 


1928 respondent No. 1 filed a suit in tke - 


Court, of the District Munsif of Gooty for 


partition of the properties and delivery to 
him of the one-third share which he claimed 
therein. The appellant resisted the claim. 
He contended that the properties. did not 
belong to the partnership, but to his father; 
that the suit was barred by the provisions 
of Art.. 106, Lim. Act, not having 
been brought within three years of the 
dissolution of the partnership, and that 
Ex. A could not be admitted in evidence. by 
reason of noneregistration, which precluded 
any claim being made under it. The 
District Munsif rejected the appellant's 
contentions and decreed the suit. On appeal, 
the District Judge of Anantapur. held that 


the properties in suit were not partnership ` 


properties, but properties which belonged 
exclusively to the appellant 8s father. . He 
also held that the -suit’ was barred by 
limitation and that Ex. A required registras 
tion, -The appeal was therefore allowed and 
the suit dismissed. Respondent No, 1 then 
filed a second appeal’ which was heard by 
Varadachariar J. The learned Judge 


, 


restored the decree of the District Munsif. 


He held that the District Judge had entirely: 


failed - to -appreciate- the evidence- which 
showed conclusively that the properties 
belonged tothe partnership, that the suit 
did not fall within Art. 106, Lim. Act, and that 
law did not require Ex. A to be registered, 
The learned Judge having granted a 
certificate under Cl. 15 of the Letters 
Patent the appeliant has filed the present 
appeal. It is not necessary to decide whether 


Varadachariar, J. was justified in reversing- 


the decision of the District Judge on the 
question of the ownership of the pro- 
perties because we consider that the appel» 


lant is entitled to succeed on his contention 


that Ex. A required to be registered. Ex. A, 


after describing the immovable properties, 


purchased by the firm out of the partnership 
assets proceeds: ° 


“Panyam Yerakalanns, Alasyam Nettakalappa and 
Voruganto Basappa, these three individuals, have 
rights for equal skares in the amount of Rs. 1106-3-1 
mentioned in the balance sheet from Nos, 1 to9, and 
to the lagds mentioned in pp. 232-233. f 
Particulars of the amount of debts to the extent 

e 


t 
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of Rs. 2597-8-9 mentioned in pp. 10 to 13 which 
have to be paid by us three, mentioned in numbers 14 
to 16—particulars thereof : 
No 14 Panyam Rs. a. p. 

700 11 9 with interest 


Yerakalanna 
No. 15 Voruganti thereon. 
Nagappa 649 10 5 ii 
No. 16 Alasyam 


= Nettakalappa ... 1247 27 is 
We the three aforesaid individuals have agreed 
thereto and settlethe accounts. 


There is here a declaration, made on. 
the dissolution of the partnership, that 
the three persons who had constituted the 
partnership had equal rights in the pro» 
perties which had been purchased out of 
the profits, The fact that the egreement 
embodying the terms of the dissolution was 
entered in the daybook and not drawn up. 
separately makes no difference. The words 
written in.the book constitute an agreement 
in writing. Varadachariar J. held that 
Ex. A did not require registration because 
it did not operate totransfer properiy from 
the partnership to its members. He referred 
tothe provisions of s. 253, Oontract Act, 
which states that partners are joint owners 
of the properties purchased out of partnere 
ship funds, and to the decision in R. N. 
Samuvier v.R. N. Ramasubbier (1) which . 
deals with this section, - The learned Judge - 
treated Ex. A ss being-merely a statement 
of existing facis, Section 17, Regis. Act,- 
requires non-testamentary instruments, 
which purport or operate to create, declare; 
assign, limit or extinguish, any right, title © 
or interest, in immovable property to be: 
registered; In our opinion Ex. Ais an 
instrument which declares therighis in the’. 
properties from the date of tdissolution of: 
the partnership and therefore should have 
been registered. As itis not registered it. 
cannot be givenin evidence by reason of 
the provisions of s. 49 of the Act. In- 
Bageshwart Charan Singh v. Jagarnath 
Singh (2) the Privy Oouncil accepted . 
the interpretation of tke word. “declare”: 
given by West J., in Sakharam Krishnaji v. 
Madan Krishnaji, (3) where he said that word 
implies a declaration of will and not a mere 
statement of facf. Lord Dunedin who. 
delivered the judgment of the Board poiy is 
out thatthe distinction is between a Deti- 
recital of a fact and somthing which i: of. 


(1) £5 M 72; 132 Ind. Cas. 305;A1 R 1931 qith 
580; 80 M L-J 527; 33 L W 576; Ind. Rul. (1922 
Mad. 657. T 

(2) 11 Pat 272; 136 Ind. Oas, 798; A I R 1932 P G 
55: 59I A 130;90 W N 43; 35 O W N 250; “35 L 
917: (1932) A L J 186; 55 O LJ 136; 62 M LJ. 296;\ 
34 Bom L R 463; Ind. Rule (1932) PO 149; 13 PLT 
279; (1932) M W N 660 (P O). a ae 

(3) 5 B 232. hi 
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ver under s. 5], Prov. Inso), Act, in pro- 
ceedings relating totke insolvency of one 
Randhir Singh. It has been held in Sardar 
Mohammad v. Labhu Ram (|) that a 
decision under s. 51, Prov. Insol, Act, 
like the one challenged in this case would 
fall under e. 4 of that Act. A second 
appeal would tberefore be competent and 
this point has not been disputed before 
me. The materia) facts are briefly as 
follows: Randhir Singh owed a large sum 
of money to the Punjab National Bank 
which is alleged to have been secured 
by an equitable mortgage of certain pro- 
perties including about 38000 bighas of 
land situated in a village called Babian, 
The Bank sued Randhir Singh on the 
footing of the mortgage, but it is stated 
that through some mistake the Bank 
claimed in the plaint an equitable mortgage 
only over onerforth of the abovementioned 
land in Babian instead of claiming ib 
over the whole of it. The Court decreed 
the Bank’s claim on October 29, 1929 and 
held that the Bank was entitled to a 
charge in respect of about 864 bighas 
14 biswas, i.e,, the one-fourth share of the 
Babian land on which an equitable mort- 
gage had been claimed. The Bank then 
took out execution and attached the 
above area of 864 bighas 14 biswas of land 
in Babisn over which its charge had been 
declared by the decree, as well as the remains 
ing area In that village. The whole land was 
thus auctioned inthe execution” proceede 
ings ard purchased by the decrees 
holder.Bank on June 7, 1934 for Rs. 43,000 
and the decree was statisfied to that 
extent, the sale being confirmed on 
August 15,1934. In the meantime i. e. on 
March £, 1934, Randhir Singh had put in 
an application for being declared an jne 
solvent. The petition was registered and 
Randhir Singh was asked to. furnish 
security cn Marh 13, 1934, This was duly 
furnished. On November 27, 1934, notices 
were issued to the creditors. On August 
15, 1935 Randhir Singh was adjudged 
insolvent. 


The Punjab National Bank then put in its ` 


claim in tLe Insclyency Court claiming a 
sum of cver a lac of rupees which was still 
due to if. It was stated in the applica- 
tion that the Bank had already realised 
its osecurity by‘ the execution gale refer- 
red toabove andthe balance was claim- 
ed. The Receiver thereupon put in the 
present applicaticn under s, 51, Prov. Inso), 


(1) 141 724; 144 Ind. Cas. 580; A IR 1933 Lah, 
_477, 34 P LR 1076; Ind, Rul. (1933) Leh, 507, 
o e 
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Act, alleging that the Bank had realised 
the assets by the execution sale after 
the admission of the petition and was, 
therefore, not entitled tothe benefit thereof 
except to the extent of the proceeds of the 
One-fourth share in the land in Babian 
over which it had obtained a charge by 
the decree, Tke Bank resisted the claim 
on two grounds. viz, (7) that the assets 
were not realized after the admission of 
the petition but before its admission and 
(ii) that the Bank had an equitable charge 
on the whole of the abovementioned area 
of about 3000 bighas of land at Babian 
and it was entitled to claim it as against 
the Receiver in these proceedings, note 
withstanding the fact that a charge on 
only onesfourth of the land had been de- 
clared in its favour by the decree refere 
red to above. 

These contentions were repelled by the 
Ccurts below, The Insolvency Court grant- 
ed the Receiver’s application and ordered 
the Bank to refund three-fourth of the 
sale proceeds of the Babian land amounte 
ing to Rs. 30,500. On appeal the learned 
District Judge held that the Bank itself 
being the auction-purchaser, the ‘benefit’ 
received by it in this case consisted of 


three-fourth of the land and the Receiver- was - 
to this land and not 


trerefore, entitled 
its price in cash, The learned District 


Judge accordingly varied the order of: 


the executing Court to tke extent of 
directing the Bank to hand over to the 
Receiver three-fourth share in the Babian 
land which it had purchased. From tbis, 
decisi n, tte Bank has preferred this 
second appeal. 

In his arguments, the lea:ned Oounsel for 
the appellant Bank has relied on the same 
two peints which were raised in the Courts 
below, As regards tke first point, viz., 
whether tLe assets were realised by the 
“Bank. before or after the admission of 
the petition, I feel no hesitation in agree- 
ing with the view taken by the Courts 
below. According to s. 18, Prov. Insol, 
Act, the prccedurg laid down in the Civil 


P. ©. is to be followed so far as ib” 


applicable in respect of insolvency 7 
tions. The procedure for admission | 


-`plaints-is to be fcund in O. IV read y. 


Os. VI and VII, Civil P. O. Section 11, ` 

and 13, Prcv. Insoi. Act, contain simila. 
rules of procedure for instituting petitione 
for insolvency. In 


vency was defective 1n form, It was pre- 
sented on March 8, 1934 and was ordered 


the present instanca, 
it is nct alleged that jhe petition for insol ~ 





| 
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creates a title, We regard Ex.A as being 
within the latter category. | 

“As Ihave already indicated partof the 
properties was purchased in the name of 
the appellant's father and partin the names 
of respondent No. l's brother and 
the appellant's father. Upto the time 
of the ` dissolution the partners must 
be regarded as joint owners of the prc- 
perties within the meaning of s. 253, but 
they were not entitled to specific shares 
and the rightsthey possessed were subject 
tothe liabilities of the partnership on 
dissolution. Until an account had been 
taken, and provision had been made for 
the discharge of the liabilities, no partner 
could claim to be entitled to have a definite 
share in a particular asset, When: allotting 
on a dissolution what remains after making 
provision for the firm’s dabts and the re- 
Maining assets include immovable proper- 
ties, it dces not follow that the partners will 
take the immovable properties in equal 
shares, even if they had equal rights in the 
partnership. What each partner receives will 
depend on the circumstance and the nature 
of the essets which remain for division, A 


partner, for instance, may have overdrawn - 


his account and disentitled himself to equal 
division. It so happened in this case that it 
was possible to arrange that the immovable 
properties should be held by the persons 
who had formed the partnership as joint 
tenants with equal rights, but it might 
have been otherwise. Es. A was drawn up 
and signed in order that the post dissolution 
rights should be declared and placed 
beyond dispute. In our opinion the 
declaration clearly falis wlthin s. 17, Regis. 
Act, which means that the document cannot 
now be admitted in evidence. This being 
the case the Court can only regard the 
properties as being partnership assets and 
the suit is consequently hopelessly time- 
barred, The appeal will therefore be 
allowed with costs throughout, 

LND. Appeai allowed. 


L LAHORE HIGH COURT 
Second Appeal Ne. 14 of 1939 
November 7, 1939 

BAIDE, J. | 
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—Suit by mortgagee only for portion -of mortgaged. 
property—Decree creating charge on that portion— 
In execution mortgagee purchasing whole property and 
remaining tn possession of it—Whether can resist 
Receiver in proceedings under s. 51, Provincial 
Insoliency Act(V of 1920) —Insolvency — Date of 
admtssion of insolvency petition—Hindu Law—. 
Partition—Hasentials—Registration Act (XVI of 
1908), s. 17- (1) (b)—Document held did not require 
registration —Limitation Act (IX of 1908)—Ttne- 
barred debt repaid after expiryof limitatton— 
Debtor, if can recover it— Contract Act (IX of 1872), 
se. 60 and 61, principle of. 

Wherea suit is brought by the mortgagee in 
respect of a portion of the mortgaged property 
instead of for the whole and a deeree obtained creating - 
a charge over that portion, afresh suit in respect 
of the remaining portion-of the property is barred. 
by the provisions of O II, r. ?, Civil P. O. but the 
security isnot extinguished. Where such mortgagee 
has realised the whole security by auction purchase 
and is in possession of the same, he can resist 
Receivers claim in proceedings under s. 5l, 
Prov. Insol. Act, on the plea that he 
was a secured creditor in respect of the whole of the 
property. : 

The date of admission of insolvency petition . 
must be deemed to be at least the date when the 
Court passed an order requiring the insolvent to 
furnish security for attendance. 

All that is necessary for partition amongst 
members of a joint Hindu family isa clear declaration 
as regards intention to separate and actual partition 
of the prcperty by metes and bounds is not necessary 
to effect severance of joint status. [p, 838, col. Lk.) 

Where what a document contains is a meré list 
of documents deposited with the mortgagee when 
creating an equitable mortgage regarding certain 
property the mere fact thatit is stated in the 
héading of the list that’ the property was unencum- 
bered will obviously not be sufficient to turn it into 
a document embodying the agreement between the 
parties. Such a document does not require 
registration. 160 Ind. Oas. 897 (11), distinguished. 

A document containing a contract of guarantee 
on behalf of certain persons that they would be 
liable to the mortgages in cass the mortgagor failed 
to pay his debt and which is not the main transaction 
of the mortgage but merely recites that the ' 
transaction of mortgage took place between the 
mortgagorand the mortgagee, is not registrable. 
181 Ind Cas. 935 (12), relied on. 160 Ind. Oas. 897 | 
(11), distinguished. 

Obster.—If a time-barred debt is repaid after 
the period of limitation has expired, no action will 
lie for its recovery on the ground that it was barred 
at the date of the payment,—the reason being that 
though the remedy at law was barred the right in 
the debt still ` subsisted. This principle is also 
recognised: in ss. 60 and 61, Oontract Act, which 
gives the right to a creditor to appropriate pay- . 
mentseven towards time-barred debts when they 
a ag specifically paid towards other debts. [p, 837, 
col. 1. 


| §, A. from an order of the District’ J udge, ` 
Karnal, dated March 5, 1939, : 


Mr. Jagan Nath “Aggarwal, for the Ape 
pellant. ' ae 

Mr. Faqir Chand Mittal, for the Respon- 
dent, ; 

Judgment.—Tnhis is a second - appeal 
arising out of an application by. the Recei- 
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to be entered in the Court register on 
March 13, 1934. The Court also passed an 
order on that date directing the insol- 
vent to furnish securitv for his appearance. 
The petition must, I think, be held to 
have been admitted at least on March 
13, 1934, when the OCourt passed an order 
requiring the petitioner to furnish security 
for attendance, Section 21, Prov. Insol. Act, 
shows that such an order could only be 
passed by the Court ‘at the time of pass- 
ing an order admitting the petition or at 
any subsequent time before adjudication.’ 
It follows, therefore, that the petition 
must be held to have been admitted on 
March 13, 1934 if not earlier. A similar 
view was taken by a learned Judge of 
this Court in Agar Chand v, Pirthvi 
Stngh (2). As stated already, the sale of 
Babian land in favour of the Bank took 
Placeon June 7, 1934 and was confirmed 
on August 15, 1934. As the petition 
for insolvency was admitted on March 
13, 1934, the Bank is clearly not entitled 
to the benefit of the execution, except in 
so far as it may be protected as a secured 
creditor under sub-s. (2) of s. 51, Prov. 
Insol. Act. z 

The main point for decision in this 
appeal, therefore, is whether the Bank 
can claim-to be asecured creditor to the 
extent of the whole of the land in Babian, 
in spite of the fact that it omitted to claim a 
mortgage over it except to the extent of one- 
fourth share in the suit instituted on the foote 
ing of the mortgage and was granted charge 
over that share only by the decree. The 
learned Couneel for the appel’ant has ade 
dressed lengthy arguments on this point 
and has referreed to anumber of authorities, 
though he admitted that none of the autho- 
Tities was directly in point. Briefly stated, 
the argument of the learned Counsel was 
that although a Receiver has a dual capacity 
in insolvency proceedings, viz., as a repree 
sentative of the insolvent’s estate and also 
of the creditors, he could not succeed in the 
present case in either capacity. It was con- 
tended that, if he comes as a representative 
of the insolvent, he could not succeed with- 
out getting the sale set aside by an applica- 
tion to the executing Court which held the 
sale under s. 47, Civil P. 0, If, on the other 
hand, he comes as a representative of the 
creditors the previous decree cannot be of 
any avail, as the Receiver or the creditors 
were not a party to the previous suit and 
the previous decrees was, therefore, not 


(2) A IR 1936 Lab. 885; 167 Ind. Cas, 837; 38 P L 
R 1148; 9 R L £53. a 
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binding either on the Receiver, or on the 
Bank in these proceedings, It was further 
argued that the decree in the previous suit 
only precluded the Bank from filing a fresh 
suit with respect to the area of land omitted 
in the previous suit, owing to the provisions 
of O. II, r. 2, Civil P. O., but that there is 
nothing to prevent it from relying on tae 
security of thatland by way of defence in 
the present proceeding. In support of the 
contention, that O. II, r. 2, Civil P. O., only 
bars the remedy but does not extinguish the 
security, reliance was placed on Akbar 
Hussain v. Ragnandandas (3), Official 
Assignee of Bombay v. Chimniram Motilal (4) 
and some other rulings of the same character. 

As regards the first question, viz., whee 
ther the Receiver’s application in this case is 
to be treated as one made by him as a res 
presentative of the insolvent or of the cre- 
ditors, I donot think it really arises; for 
the Receiver is applying not merely asa 
representative of the insolvent’s estate or of 
the creditors, but under the statutory power 
conferred on him by the provisions of s. 01, 
Prov. Insol. Act, That section runs as 
follows: 

“(1) Where execution of a decree has issued 
against the property of a debtor no person shall be 
entitled tothe benefit of the execution against the 
Receiver except in respect of assets realized in the 
course of the execution by sale or otherwise before 
the date of the admission of the petition. 

(2) Nothing in this section shall affect the rights 
of a secured creditor in respect of the property 
against which the decree is executed. 

(3) A person who in good faith purchases the 
property of a debtor under a sale in execution shall 
in all cases acquire a good title to it against the 
Receiver.”’ 

It would appear from the above provi- 
sions that if any assets are shown to have 
been realized in execution by sale or other- 
wise after the date of the admission of the 
petition for insolvency, the Receiver will be 
entitled to claim from the executing decree- 
holder the benefit of the execution so re- 
ceived by him, unless the case of the decrees 
holder falls under subes. 2, That sub-saction 
is intended to protect the ‘rights of secured 
creditors and according to it the rights of a 
secured creditor in respect of the property 
against which the decree is executed’ are 
not affected by the provisions of the section. 
The crucial question, which requires deci- 
gion in the present case, therefore, is; what 
were the rights ofthe Bank in the land at 
Babian which was sold in execution at the 
time of the sale? 

(3) A I R 1921 Lah. 351; 57 Ind, Oas. 348,8 PLR 


1921. 
(4) A I R 1933 Bom. 51; 142 Ind. Oas. 37Q; 57 B 
346; 34 Bom, LR 1615; Ind, Rul. (1933) Bom, 223, 
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I have already stated above that although 
the Bank had obtained a charge cver one 
fourth of the Babian land only, the whole of 
the Babian land was attached and sold in 
execution, Tke contention of the Bank is 
that the whole of the land at Babian was 
actually mortgaged in its favour avd the 
learned Judge has found this fact in favour 
of the Bank. The learned Counsel for the 
appellant has argued that although the 
Bank had omitted to claim a mortgage over 
three-fourth of the Babian land by mistake, 
there was nothing to prevent it from plead- 
ing this mortgage in defence in the present 
proceedings under s. 51, Prov. Insol. Act. 
On behalf of the Receiver, on the other 
hand, it is contended that as a result of the 
previous suit, the mortgage merged into the 
decree and the security was thereafter con- 
fined to one-fourth area of the Babian land, 
over which acharge was given by the decree, 

After carefully considering the various 
authorities bearing on this point to which 
I have been referred, I have come to the 
conclusion that the principle that limita- 
tion merely bars the remedy but does not 
extinguish the right helps the appellant in 
the circumstances of thiscase. This princi- 
ple has also been held to be applicable to 
the, bar to a fresh suit created by O. I, r. 2, 
Civil P. O.: see Akbar, Hussain v. Rag- 
nandandas (3), Official. Assignee of Bom- 
báj v: Chimniram Motilal (4), Jokhu 
Bhunja v. Sitla Bakhsh Singh (9), 
Ram Shankar- v. Gulab Shanker (6), and 
eta Life Assurance Society v. Usborne 
(Du? a | 
_-In the present instance the appellant 
Bank is not trying to enforce the security. 
It has already realized the whole of the 
security by the sale of the land at Babian 
‘and is only relying on it by way of defence 
in the present proceedings under s. 5l, 
Prov. Insol, Act. The learned Counsel for 
the respondent contended that the Bank's 
right as a mortgagee merged in the judg- 
ment inthe previous suit instituted on the 
footing of the mortgage and therefore it 
was a secured’ creditor only in 
respect of one-fourth of the land at Babian 
at the time it was sold in execution. Re- 
ference was made in this connection to 
Thirukonda Ellarayan v. Rangaswami 
Aiyar (8), (at pp. 707-708) and Asia Khatun 

(5) 52 A 539; 122 Ind. Cas, 411; A IR 1930 All. 
416; (1930) A L J 750; Ind. Rul, (1930) All. 235. 

6) A I R 1933 Nag. 241; 144 Ind, Oas. 736; 30 
NLR 142;6 R W117, - . 

(7) (1902) A O 147; 71 LJP O 34; 85 LT 587. 
- (8)40 M 691 1707-708); 68 Ind. Oas. 607; A IR 
1926 ‘Maéd.816;-50 M L.-J 612; 25 L W258, l 
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v Nurjahan Khatun (9), (at p, 1471), butT 
do not think these authorities support 
the contention that the mortgageo rights 
in the whole of the land at Babian were 
extinguished.. The mortgagee rights in 
one-fourth of that land only were in dispute 
and the judgment could only operate to 
merge these rights in the judgment. Apart 
from the bar to a fresh suit created by 
O. IL, r. 2, Civil P.O„ I do not see how 
the previous judgment could have any 
effect on the mortgagee rights in the ree 
maining three-fourths of the land at Babian. 

In Raghunath Singh v, Hunsraj Kunwar 
(10), the question arcse whether’ a second 
suit for redemption of a mortgage was 
barred when the terms of a previous decreé 
for redemption had not been fulfilled and as 
a result the euit was dismissed, Their Lord: 
ships cf the Privy Council, after considering 
the terms of the mortgage decree and the 
relevant provisions of the T. P. Act held 
that the second suit was not barred as 
the decree did not order that the right of ` 
redemption was extinguished. It would thus 
appear that the relation of a mortgagor and 
mortgagee cannot be terminated except by 
the act of the parties or operation of law. 
In the present instance the parties had not 
entered into any Dew contract superseding 
the previous mortgage. Tho decree only 
determined the mortgagee's rights in the 
one-fourth land at Babian which was the 
subject-matter of the previous suit and the 
only legal effect of the decree on the morte 
gagee'’s rights in the remaining three-fourth 
of the land at Babian appears to be the bar 
in respect of a fresh , suit created by 
O. II, r. 2, Oivil P. O. E am therefore of 
opinion that the mortgagee rights in the 
three-fourth of the land at Babian, which 
was pot.included in thé previous suit, sube 
sisted in spite of the judgment and decree 
in the previous suit, 

It follows from the above that the appel- 
lant Bank still had subsisting rights a8 a see 
cured creditor in the whole of the land at 
Babian when it was scldinexecution. Asib 
happened the Bank was able to realise its 
security in the execution proceedings with» 
out the necessity of a fresh suit and is now 
in actual possession of the landat Babian. 
In ths circumstances there seems to be 
no good reason why itshould: not be able 

(9) 59 © 1464 (1471); 142 Ind. Oas. 125; A I R 1933 
Cal. 39; 36 O W N 955; Ind, Rul. (1933) Cal. 236. 


(10; £6 A 561; 151 Ind, Oas. 37; AIR 1934P O 
€05; 61 I A 362; 7R PO 47; 110 WN 1082; (1934) 


A L J £00.40 L W 390; (8931) M W N 1065; 15 P L 
T 697:390 W N9; 36 Bom, LR 1189; 60 OL J 
337; 67 M L J 8134P 0). 
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to resist the Receiver’s claim in the pre- 
Bent preceedings on the plea that it wasa 
secured creditor in respect of the whole of 
that land. To take. the analogous case of 
time-barred debts, if such a debt is repaid 


‘after the pericd of limitation has expired, 


no action will lie for its recovery on the 
ground it was barred at the date of the 
payment—the reason being that though 
the remedy at law was barred the right in 
the debt still subsisted : see cases cited at 
p. 3 of U, N. Mitra’s Law of Limitation. 
This principle seems to be also recognised 
in ss. 60 and 61, Oontract Act, which gives 


‘the right to acreditor to appropriate pay- 


ments even towards time=barred debts when 
they are not specifically paid towards other 
debts. The appellant Bank appears to me 
to stand in asimilar position in the present 
case, Its remedy to realise the security in 
the three-fourth of the land at Babian was 
barred by O. II, r. 2, Oivil P. C. But as 
pointed out above, the Bank is no longer 
seeking to enforce the security. It has al- 
ready done soin the execution proceedings 
and is now in pcssession of the land, after 


having it auctioned. It is true that the 


Bank did not claim to be a secured cree 
ditor in respect of the whole land at 
Babian in the execution proceedings also. 
But that seems immaterial, whenit appears 
that legally its rights as a secured creditor 
in the whole of the land at Babian still 
oe PRIS at the time of the execution 
sale, i 

In the above discussion of the law point 
raised on behalf of the appellant Bank I 
have assumed thatthe Bank had actually 
an equitable mortgage over the whole land 
at Babian. This point was apparently not 
seriously disputed before the learned Dise 
trict Judge who has briefly disposed of it 
with the remark that there was a mass of 
correspondence on the recordin support of 
it. An attempt was however made on behalf 
of the Receiver to dispute this finding also 
before me. The finding is one of fact but it 
has been urged that documents have been 
misuaderstood and I shall therefore briefly 
deal with this pcint also, 

The allegation of the Bink is that Ran- 
dhir Singh executed a promissory note for 
Rs. 62,000 in favour of the Bank on October 
19, 1925 and deposited with the Bank title 
deeds with respect to his property includ- 
ing the land at Babian: vide list Ex. R/18 
dated October 20,1925. It was not dispute 
ed that such a deposi would constitute an 
equitable mortgage-over the property cover- 
ed by the deeds, but it was contended 
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on behalf of the Receiver that (1) it has 
not been shown that the sale deeds dated 
May 1}, 1852 and May 1, 1843 (Nos. 1 and 
4 in the aforesaid jist Ex. R/18) cover the 
whole of the land at Babian over which the 
appellant claims that mortgage and 2) that 
Randhir Singh had only one-fourth share in 
the land at Babian according to the extract 
from the jamabandi relating to the village 
Babian (vide No. 7 in Ex. R/18) which was 
also deposited with the Bank, On behalf of 
the appellant, on the other hand, reliance was 
placed in this connexion on the agreement 
Ex, R/3 dated October 19, 1925 and a letter 
from the debtor marked as Ex, R/i3. It 
would appear from a perusal of Ex. R/3, 
that it is a contract of guarantee on behalf 
of certain persons that they would be liable 
if Randhir Singh failed to pay his debt. It 
has been recited in this document that 
Randhir Singh had executed a promissory 
note and had secured ths same by property 
belonging exclusively to Randhir Singh. 
This document therefcre shows that Ran- 
dhir Singh had mortgaged properties ex- 
clusively belonging to him, The agreement 
also mentions that there had been a partie 
tion amongst the members of the family to 
which Randhir Singh belonged and that 
they had divided their debts and properties, 
The second document R/13 on which the 
appellant relied was a letter from the 
debtor to the Bank in connexion with the 
mortgage transaction. The letter does not 
bear any date, but the contents leave no 
doubt that it refers to the transaction now 
under consideration. It is showa in the list 
on the back of this letter that the two sale 
deeds of 1848 and 1852 by which the land 
at Babian was purchased covered areas of 
above $67 and 1801 bighas and that this 
land belonged to Randhir Singh. The total 
area purchased by the deeds was thus about 
2668 bighas, This is approximately the total 
area in the Village Babian over which the 
appellant claims a mortgage. 

There is thus noroom for doubt that the 
title-edeeds of 1848 and 1:52 which were 
deposited with the Bank did cover the 
whole of the land at Babian over which 
mortgage is claimed by the Bank. The 
next point for consideration is whether the 
debtor Randhir Singh was owner of the 
whole of this land or only one-fourth of it. 
The decision of this point depends onthe 
question whether a partition of the pro- 
perty had in fact taken place before October 
19, 1925, The learned Counsel for the res- 
pondent pointed out that a mutatigqn as to 
the partition was entered after some moxths, - 
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viz., on March 7, 1920 (ide Ex, R/23), but 
tLe repoit of the patwart shows that it 
had been entered cn receipt of intimation 
from the Tahsil. The date of the partition 
has been given in this document as March 
7, 1926. But this seems obviously to be 
an error—the date of the report having 
been apparently entered instead of the 
date of the transaction. I have already 
referred above to the fact that the agree- 
ment Ex. R/3 dated October 19, 1925 shows 
that a partition had already taken place 
before the mortgage transaction in ques- 
‘tion, and that Randhir Singh was mortgag- 
ing property belonging to him exclusively, 
This document was executed by the other 
-co-sharers in the land and I therefore see 
no reason to doubt that a partition had 
taken place before October 19, 1925. It 
must be remembered in this connexion 
‘that all that is necessary for partition 
amongst members of a joint Hindu family 
is a clear declaration as regards intention 
to separate and that aciual partition of the 
“property by metes and bounds is not neces- 
saly to effect severance of joint status, The 
recital in the agreement is further supported 
by the evidence cf Ram Prasad (R. W. No. 3) 
(one of the quondam co-parceners) who 
has appeared ın the witness-box and has 
“ deposed that a partition had taken place 
and Randhir Singh had become the sole 
owner of the land at Babian, at thetime 
of the mortgage in question. 

The documents referred to above have 
“been duly proved and admitted in evidence 
and I see no reason to doubt their genuice- 
ness, Buta belated plea was raised in the 
erd that the agreement (R/3) and the list of 
documents (Ex, K/18) on which the Bank 
relied were inadmissible in evidence for 
want cf registration, In support of this 
contention reliance was placed chiefly on a 


ruling of this Court reported in Jiwan v. ` 


Punjab National Bank Ltd., Lahore (11) 
I donot think there is any force in this 
contention. Ex. R/18 is a mere list of docu- 
mets and the mere fact that itis stated 
in the heading of the list that the proper- 
ty was unencumbered will obviously not 
be sufñcient to turn it intoa dceument 
embcdying the agreement between the 
parties. The contents of R/3 show that 
it was really a contract of guarantee on be- 
_ half of the other co-bharers and not the 

main transaction of mortgage as between 
Randhir Singh and the Bank whichis the 
subject-matter of the present dispute, The 


(11) A IR 1935 Lah, 889; 160 Ind. Oas. 697; 8 R 
L 630. 
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latter transaction is merely recited in R/3 
‘as having taken place. The document which 
was relied on in Jiwan v. Punjab National 
Bank Ltd Lahore, (11) related to the 
transaction in disputé in that case and 
was in different terms, Ths law on. the 
subject has been clearly laid down in 
several rulings of their Lordships of the 
Privy Oouncil including a recent decision 
reported in Hari Sankar Paul v. Kedar 
Nath Saha (12) and after considering the 
principles laid down therein Isee no reas 
son to hold that Exs. R/3 and R/18 are 
inadmissible in evidence to establish the 
Bank's security over the whole of the 
Babian land. On the above findings tbis 
appeal must succeed. I accordingly accept 
the appeal and dismies the application made 
by the Receiver under s. 5), Prov, Insol. 
Act. ‘In view of the somewhat difficult 
questions of law involved, I leave the par- 
ties to bear their costs throughout. As a 
result of the decision in the appeal, the 
crosseobjections ‘by the respondent are 


~ dismissed with costs. 


D. : Appeal allowed. 

(12) A IR 1939 P O 167; 181 Ind, (as. 935; 66 IA 
184; 1939 O L R 385; 11 RPO 292; 5 BR 747; 43 O 
W N &06; 1989 O WN 570; 50 L W 33; 20P L T 
574; 70 CL J 163; (1939) 2 M LJ 522; I LR (1939) 
2 Cal. 213; (1939) A L J 869; 41 Bom. L R 1144; 
(1939) M W N 1166 (P 0). 
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PATNA HIGH COURT. 
Appeal No. 2 of 1935 
August 7, 1939 
HARRIRS, O. J AND MANOHAR LALL, J. 
Rani HARSAMUKHI DASI—PLaintiFs— 
APPELLANT 
versus 
AGADHU MAHAPATRA ANT: OTHERS 
DEFENDANTS— RESPONDENTS 

Bengal Cess Act (IX of 1680), s. 37— Omission 0; 
tenure from 7e-valuation roll—Procedure under a. 3: 
not followed— Tenure, if liable for road-cess—Oivi 
Procedure Code (Act V of 1908), O. VIII, r. 6. O0. | 
r. 8,0. XXII—Rent sutt—Set-off—Claim by tenan 
for ascertained sum paid as road-cess erroneously- 
It is legal set-off—Some respondents allowed unde 
0. I, r. 8 to represent others not on record— Death o 
some of them—Legal representatives not brought o 
record—Appeal, rf abates. 

The moment it is admitted that there was 8 re-value 
tion the rights and liabilities of the parties will b 
determined by the valuation for the tenures whio 
may be found in the revised roll of the estate. | 
however the tenures in question have been omitted froi 
re-valuation and procedure provided by s. 37, Beni 
Cess Act, has not been followed the result is the 
the tenures escape assessment and they are nt 
liable to pay any road-ceeseither at the old rate or & 
any rate ab all, (p. 839, col. 2; p. 840, col. 2.| 

In a rent suit the counter claim by the tenant fc 
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an ascertained sum paid as road cess erroneously, is 
not an equitable set-off but a legal set-off as it comes 
within the provisions of O. VIII, r. 6, Oivil P. O. 
The court-fea must therefore be paidon the amount 
claimed to beset-off. (p. 840, col. 1.] 

Wherethe respondents are given permission under 
O. I,r. 8, Civil P. O. by the Court to defend the whole 
appeal on behalf of all the respondents not on record, 
the appeal does not abate if some of the respondents 
permitted by the Oourt to represent the others die 
and their legal representatives are not brought on 
record. 168 Ind. Cas. 113 (1) and 130 Ind. Oae. 761 

6), relied on. &0Ind. Oas., 111 (2) and 86 Ind. Oas. 
92 (3), distinguished. 132 Ind. Oas. 657 (4), expleined 
and dissented from. 


A. from the decision of the Rent Suit, 
peta Collector, Puri, dated October 11, 


Messrs. S. K. Mullick and Nitai Chandr 


Ghosh, for the Appellant, 


Messre,G. P. Das and P. Misra, for the 
Respondents. 


Manohar Lall, J.—This is an appeal by 
the plaintiff against the decision of the 
learned Rent Suit Deputy Oollector of Puri 
dated October 11, 1933, by which the suit 
of the plaintiff was dismissed. That suit 
was instituted for recovery of arrears of rent 
and cess for the second kist of 1936 and 
both kists of 1337 and lst kist of 1338 in 
respect of the Tanki Bahel tenure of the 
defendants in touzi No, 268 lying in certain 
villages the tenure has a large area of 
about 3,170 ucres. The principal question 
for decision in the present appeal is whether 
the claim of the plaintiff so far as road- 
cess is concerned can be maintained and 
also whether the defendants can be allowed 
to claim a set-off for the amount ofroad- 
cess which they say they have paid 
erroaeously for about 10 years prior to the 
institution of this suit, A preliminary point 
as to the maintainability of the appeal 
was also raised on behalf of the respond- 
ents which will be considered in its proper 
place later on. 

The facts necessary for determination 


. of the controversy in the appeal may now 


be shortly stated. The plaintiff instituted 
the suit, referred to above, against a very 
large number of tentre-holders, the num: 
20C0: The arrears of 
rent and cess claimed for the pericd in 
suit were stated to be recoverable jointly 
and severally from the defendants, Oa 
August 8, 1932, six of the defendants name- 
ly defendants Nos. 4, 7, 19, 48, 164 and 
302 appeared and filed a written statement, 
In para. 10 of the written statement they 
stated that as they are the kartas and 
mamlatkars amongst all the defendants 
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they have filed the written statement on 
behalf of all tha defendants, Ia other 
words thsy attempted to defend the suit 
not only on their behalf but as represent- 
ing the other defendants also. The Oourt 
did not allow the written statement to be 
treated as a representative written states 
ment with the result that the written 
statement remained asa writven statement 
fled on behalf of these six defendants 
oniy, the other defendants remaining un- 
represented and the case proceeded ez 
parte against them. 

The plaintiff claimed rent at Rs. 1,991 %10 
per annum and road-cess ab the rate of 
Re, 479-14-4 being the rate of cess for the 
tenure included in the annual valuation 
of 1902 for the period 1337 to the first 
kist of 1338; but for the second kist of 1338 
the plaintiff claimed cess at the rate of 
Rs. 87€-1-6 on the basis of a revaluation in 
the current year. The defendants resisted 
the claim of the plaintiff so far as the 
road cess for the period ending the firat 
kist of 1338 is czncerned on the ground 
that though there was a re-valuation in the 
year 1917 but in that year the tenures in suit 
escaped assessment and therefore the plaintiff 
was debarred from suing for cess for these 
years at the old valuation of 1902 which 
wag superseded by the valuation of 1917. 
The plaintiff replied that it was true that 
there was a revaluation in 1917, but as there 
was Dore-valuation of the tenures in sult 
in 1917 the valuation of 1802, which was 
not interfered with, must be held to be 
payable by the defendants for these 
tenures. The learned Kent Suit Deputy 
Oollector overruled this contention, He 
held that there was a re valuation in 1917, 
the new roll of the estate of that year was 
duly published but when no Te-Valuation 
could be found of the tenure in question 
in the re-valuation roll of 1917 the result 
was that there was an escupement of 
re-valuation and the tenure was not liable 
to pay any road-cess at all. 

Mr. S. M. Mullick appearing on behalf of 
the plaintif contested this proposition and 
asserted that by virtue of the provisions 
of ss. 6, 12, 36, 38 and 40, Cess Act of 
1820 it must be held that the plaintiff is 
entitled to recover road-cess for the first 
period at the old rate fixed in 1902. In 
my opinion, this argument is fallacious, 
The moment it is admitted that thare waa 
a re-valuation in 1917 the rights and liabilis 
ties of the parties will be determined by 
the valuation for the tenures woich may 
be found in the revised roll of the estate 


o 
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That roll has to be (snd in the present- 


case it was) published 2s provided by 
s. 35, Cess Act, and this provision applies 
both to the 
re-valuation which may be made of a 
tenure under Ch. IJ, Part 2 of tke Act. 


Indeed, s.37 provides for a remedy where. 


aby estate or tenure has been omitted from 


re-valuation or assessment or which was not’ 
in existence when such re-val vation or assess- 


. ment was made. In tke present case the 
procedure provided by g, 37 hag not been 
admittedly followed for some reason with 
the result that from the yeur 1917 the 
tenure bave escaped assessment. I there- 
fore, corclude thatfor tke first period’in 
suit. no cess is payable either at the cold rate 
or at. any rate at all. For tke pericd 
which concerns the second kist of 1338 
Fasli when anotLer re-valuation was again 
effected upon tke tenures in suit the claim 
for cess is valid and has not been resisted. 
The result isthat I agree with the learned 
Rent Suit Deputy Ccllectcr wko held that 
the claim of the plaintiff so far as it is 
based upon the rate of cees fixed by the 
annual valuation of 1902 for the period 
ending first kist cf 1388 Fasli must he dis- 
allowed. 

. The appellant argues in the next place 
that the learned Rent Suit Deputy Collec: 
tor was im error jn allowing a set-off 
for a cum cf Res. 4,62812-2 which was 
paid on behalf of all the defendants for 
the period 1917 to 1928 evidenced by 
Ex. A eceriee. The claim put forward by 


the defendants is for an ascertained 
amount, and therefore comes within 
the provisions cf O. VIII, r. 6, Civil 


P. O., being a claim for legal set off for an 
ascertained sum, The respondent argues 
that although there cannot bea set-off in 
law bis clients are entitled to clsim an 
equitable cet-cff. Ido not agree with this 
contention. This is not a case of any equita- 
ble set off but a case cf legal set-oif. If the 
argument of the respondent were correct 
there would be no need to resort to tke 
provisicns of a legal set off in any case 
and tLe requirements of the Code could 
be always nullified. Noccurt-fee bas been 
paid on bekalf of the defendants for the 
amcunt which is sought to be claimed tobe 
set-off. The question is whether the claim 
should be allowed. 

In the written statement, as] Lave al- 
reedy stated, which was on behalf of six 
defendants cn]y, tLeir request to defend 
the suit on bebalf of all the deferdants 
was negatived. The claim of ceteoff is 
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stated in peras. 7 and 8 of the written 
statement and may be summarized asa 
claim for recovery of the amount which the 
defendants paid by way of roadecess:at 
the: rate of Rs. 479-14-4 per.annum illegal- 
ly- from the year 1917 to 1928. The date 
of. knowledge of.. the allegation that paye 


- ments were made erroneously was 
attributed to some of these defendants 
only: whose names are. not . dis- 


closed in the written statement or, in the 
evidence. The written statement merely 
states “some of these defendants brougbt 
these matters to the knowledge of the plain- 
tiff herself at Calcutta.” On areading of the 


“whole written statement I do not find any 


asserticn as to the date when some or all of 
the defendants came to know of the illegal 
payment or payment under a mistake by 
the defendants of the road-cess, which- I 
have held was not due. The evidence on 
behalf of the defendants is equally vague 
and consists of two witnesses only, Wite 
ness No ] isa Tahsildar whosaid that he 
collected the tanki rent of the Brahmins of 
one of the villages in the tenure, He says 
that Rs. 479-14-4 was realized as cess annu- 
ally and that no cess was assessed on these 
lands in the previous re-valuation (meaning 
the re-valuation of 1917). He says: “We 
came to know of this at the present assess- 
ment of re-valuation from the re-valuation 
amlas.” The date of this information again 
is not disclosed. But we were informed at 
the Bar that Ex, E, an application for infor- 
mation, dated March 24, 1931, may be taken 
to be the date when the information was 
obtained by the defendants, Only one de- 
fendant, Anant Mohapatra, examined him- 
self. He is witness No. 2 for the defendant. 
He is aged 36 and says that Rs. 479-14-4 
was being paid by them (meaning the dee 
fendants) as the amount was assessed as 
road-cess in the Prcvincial Settlement. He 
says : 

“There was no re-valuation of road-cess after this 
so far as our village was concerned. Without know- 


ing that it was not assessed we went on paying the 
amount,” - 


The share of rent of this defendant is 
only Rs. 8 per year and he says that he 
cannot state the rent payable by other 
contesting defendants. In the face of the 
evidence referred to just now, whichis the 
only eviderce upon the record, I am unable 
to hold that this Court is in a position to 
determine accurately the date or dates when 
the defendants came to know.that the pay- 
ments made by them were made under a 
mistake. But there is afurther difficulty 
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The six defendants have been unable to 
show that they have paid any specific sums 
to the plaintiff on account of road-cees. The 
evidence, a8 I have stated, is extremely 
vague, Jn these circumstances I am of 
opinion, that the claim for set-off ought to 
have been disallowed. The defendants bad 
a remedy open to them to institute a suit 
for recovery of the sums which they say 
they had paid under a mistake of law or 
fast by asserting and proving the date of 
the cause of action in a properly constituted 
suit. The plaintiff would then be able to 
defend his position by adduciog proper evi- 
dence to rebut the allegations of the defend- 
ants, The Civil P. O., allows the defend- 
ants to seek the same relief by way of de- 
fence but by proceeding in the manner ine 
dicated therein for the making of a legal 
set-off. The claim is required to be treat- 
ed asa counterclaim or asa plaint and a 
proper court-fee is to be paid thereon. For 
these reasons the claim for set-off is dis- 
allowed and the decree of the learned Rent 
Suit Deputy Collector should bs varied ac- 
cordingly. 

The following amountsshould be excluded 
from the claim of the plaintiff : Rs, 959-12-8 
or any other sum being the claim for cess 
for the second kist of 13836, for both the 
kists of 1337, and for the first kist of 1338. 
The plaintifi’s claim will also be reduced 
by a sum of Rs. 901 paid to her on Bepe 
tember 23, 1931, as well as the sum of 


Rs. 101-14-8 paid on February 11, 1933. The - 


claim for interest will be reduced propor- 
tionately. The amount ultimately found due 
to the plaintiff will be worked out by the 
office showing how muchis due from the 
defendants on the lines indicated. The 
learned Rent Suit Deputy Collector also re- 
duced the claim of the plaintiff by a sum 
of Rs. 1,071-9-0 as being the amount realize 
ed by the plaintiff in execution of a decree 
ın Certain rent suits against the defendants 
This sum the learned Rent Suit Deputy 
Collector has allowed as a set-off against 
the claim for cess in the present case. For 
reagcns similar to those given above, as this 
sum relates to part of the cess paid for the 
period before 1927, the claim for set-off is 
disallowed. 

It now remains to deal withthe prelimi- 
nary objection that the appeal is no longer 
maintainable in tte following circumstances, 
The present appeal was filed on January 
10, 1934. On December 6, 1934, there was 
an order by the Registrar that the applica» 
tion of the eppellafiis who wanted that the 
numerous respondents -should be -repre- 
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_sented in a representative capacity through 


some of the respondents only under O. I, 
re 8, Oivil P. O., should be put up on a 
future date. On July 26,1935, notice was 
issued on this application under O. I,r. 8. 
On February 13, 1936, order No. 8 passed 
by a Division Bench consisting of Moham- 
mad Noor and Rowland, JJ., dealt with the 
application under O. I, r. 8. at length. It is 
pointed out in that order that the plaintiff- 
appellant seeks permission under O. Í, r. 8, 
to proceed only against those six defendants 
who had appeared and defended the suit in 
the trial Court, that the notice of this applica» 
tion was given by public advertisement and 
in response to it some of the respondents 
appeared, filed vakalatnama and were heard. 
The order which the Bench passed was 
that the appellant will be permitted to 
proceed against the fifteen respondents, 
namely respondents Nos. 4, 7, 19, 48, 164, 
302, 644, 723, 736, 744, 990, 1010, 1263, 1332 
and 1492 as representatives of the entire 
body of respondents. The Bench also 
directed that the notice of this appeal 
will be served upon those respondents 
only. and that the notice will also be publish» 
ed in the 12 villages where the tenures in 
suit are situated and in the newspapers, 
named in the order, which are published in 
Orissa, It was also directed that the notice 
which wasto be published in the villages 
will be hung up on some conspicuous part 
of it followed by beat of drum or by such 
other method as the Rent Deputy Collector 
of Puri may decide. It was after these 
preliminaries, carefully enumerated, had 
been observed that the appeal was admitted 
on April 16, 1936. It is now argued on 
behalf of the respondents who were permitt- 
ed to be proceeded against as the represen- 
tative of the entire body of the respondents 
are dead and that as no substitution has 
been made in their place the appeal has 
become incompetent, A large number of 
cases were referred to at the Bar in support 
of the contention of the respondents hat in 
my view the matter so far as this point is 
concerned has been aceurately decided by 
Khaja Mohammad Noor, J., in the judgment 
which is reported in Jagdam Ram v. Asarfi 
Ram (1), where he points out that in 
these cases the appeal cannot be held to 
ay abated, the reason for the rule being 
that . 

“the provisions of O. XXI, which relate to the 


death of plaintif or defendant cannot be applied 
to a case instituted or defended by a few persons 


-(1)17 P L T 26; 163 Ind. Cas, 113; A I R 1937 Pat 
149, 3BR 386; 9R P 463, e o 
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on behalf of numerous persons not on record under 
O. I, r. 8.” 
‘fn the present case, as already point- 
ed out, fifteen respondents were given 
permission by this Court to dsfend the 
entire appeal on behalf of all the respone 
dents and the only thing which this Court 
should ecnsider is whether when two of 
these respondents have died the Court 
should allow the remaining persons to 
conduct the case or whether more persons 
should be added as respondents for this 
Purpose. In the present case I do not 
see that by the mere death of two out of 
fifteen respcndents the defence of this appeal 
cannot be or isnot being properly conducted. 
Mr. G. P. Das appearing on behalf of the 
respondents has placed before us everything 
which could be urged on bebalf of all the 
respondents and there is no trace of any 
collusion Letween the thirteen respondents 
who are now represented before us and 
the appellant. Accordingly it will be 
ordered that this Court permits the remain: 
ing thirteen respondents to conduct the 
appeal on behalf of all the respondents. In 
this viewof the matter, it is unnecessary 
to consider as to what would be the situation 
if one or more of the persons who were 
represpented through the fifteen respondents 
or through the thirteen respondents a8 
they now stand had died and no substitution 
made in his or their places 

It is desirable to refer to the three 
cases decided by the Lahore High Court 
upon which reliance was placed strongly 
by the learned Advocate for the respon- 
dents. In the case reported in Udmi v. 
Hira (2), the facts were that some of the 
plaintiffserespondents who had died were not 
among the six plaintiffs who had instituted 
the suit in accordance with the order of the 
Court under O. I, r. 8, Oivil P, C., but 


among the persons on behalf of whom the’ 


six plaintiffs had sued. It was held that as 
they were not parties to suit and were neede 
lessly made respondents in the appeal the 
failure to bring their legal representatives 
on the record would not result in an abate- 
ment of the appeal, As I have stated 
atove this question does not arise for 
consideration in the present case. 

Four years later, a similar question 
arose in Wali Muhammad v. Barkkurdar 
(3). In that case the plaintiffs had sued 
43 persons for ‘a declaration to the effect 
that they were not entitled to have any share 
seu = 582; 60 Ind. Oas. 111; A I R 19°%0 Lah. 


(3) 5 L 429; 86 Ind. Cas, 592; A I R1995 Lah. 124: 
6 Lah, p J 360; 1 L O 482. z 
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in certain lands and that the plaintiffs were 
the exclusive owners thereof. The suit-was 
dismissed by the trial Court and the plaine 
tiffs filed an appeal before the High Court, 
The appellants had made an application 
under O. I,r. & Oivil P. ©, to the effect 
that four ofthe respondents should be -pere 
mitted to defend tte appeal on behalf of 
the others and this application -had been 
accepted. Whenthe appeal was called on 
for hearing it wasfound that some of the 
respondents who were allowed to be repre 
sented had died and no application had been 
made for bringing their legal representatives 
on the record. [t was also found that one of 
the four respondents who were allowed to 
represent all the respondents bad died but in 
his case an application had been made 
within time to bring his legal representatives 
on the record. A preliminary objection 
was taken by the respondents that the 
appeal had abated and the learned Judges 
held that the defendants-respondents who 
had died were not only parties to the suit 
in the Oourt of first instance but were 
also made parties to the appeal; and relying 
upon an unreported case of the same Oourt 
held that when cerlain respondents who 
have died were parties to the suit and 
to the appeal the order passed under O, I, 
r. 8, Civil P, C., will not relieve the appel- 
lants from the necessity of impleading all 
those persons who were parties in the Court 
below and had obtained a decree in their 
favour and the representatives of any of 
those persons who had died during the 
pendency of the appeal. The circumstances 
in the present appeal are entirely different 
from what was decided- by the case, just 
referred to. The next case referred to 
was Afzal-un-nisa v. Fayaz-ud din (4), In 
that case it was held that 

“where there are numerous respondents, some 
of whom have been allowed, under‘ 0, I, r. 8, 
Civil P. O., to represent the others, the ‘appeal 
does not abate, if one of the persons who are 
represented by the others, dies and the legal repre- 
sentatives of the decesed are not brought on the 
record within time; but the appeal will abate if 


any one of the persons appointed to represent the. 
other dies and his legal representatives are not so 


.impleaded.” 


So far as the first point decided by this 
Cis3 18 concerned, I have stated above 
that the question does not arise in the 
present case. But I respectfully differ 
from the conclusion arrived at in this 
case S83 far as the point which .arises in 
the present appeal before us is concerned. 
I have already pointed out that Ido not 


(4)13 L 195; 132 Ind. Oss. 657; AI R1931 Lah. 610; 
33P L R 302; Ind. Rul. (1931) Lab. 641. : 


. In Venkatakrishna Reddi v. 


“the Judicial Committee 


1940 


see how an appeal can be said to have 
abated if one of the persons appointed to 
represent the others dies and his legal 
representatives are not impleaded. The 
other persons were ordered to be represent= 
ed by a certain number and if there is a 


-diminution in that number by reason of 


death or any other cause the only effect is 
that a duty is cast upon the Oourt to decide 
whether the respondents should be allowed to 
be represented by the surviving pereons who 
were allowed to represent the entire body 
of respondents as pointed out by my brother 


_Khaja Mohammad Noor in Jagdam Ram 


v. Asarfi Ram (1). It may again be respects 
fully pointed out that the learned Judges of 
the Division Bench in Afzal-un-nisa v. 
Fayaz ud-din (4), dia not follow the cone 
atitutional practice of referring the question 
to a Full Bench if they were disp-sed to 
take a different view from what was 
expressly decided by another Division Bench: 
see the observations of their Lordships of 
in Bindeshwart 
Prasad Singh v. Kesho Prasad Singh (5). 
Srinivas. 
chiriar 46), a similar questicn arose for 
decisicn and-Ramessm, J. gave the opinion 


tbat where sanction is given by the Ovurt 


to a certain number of persons eo nomine 


- to prosecute or defend a suit and one of 


them dies, the proper procedure is for the 


_yemaining persons to apply to the Court 


for directions; and it is for the Court to 


- decide whether it will permit the remain» 


ing persons to whom the original sanction 


“ was given to continue to prosecute or defend 


- 


original number 


the suit, or whether it will insist upon the 
being maintained by 
adding some of the respondents. 


For the reason given above I ` agree 
that the ecrrect view is laid by my 
brother Khaja Mohammad Noor in Jagdam 
Ram v. Asafi Ram (1), where he approves of 
the correctness of the decision in the Madras 
case just referred to. The appeal in view 


of our order abcve remains c: mpeient aud 
. has not 


abated. The result is tbat the 
appeal is allowed. There will be a decree 
in favour of the plaintiff for the amount 
which tke office will determine in the 
light of the directions given above; but 


- in the circumstances of this case I will 


(5) 53 I A 164; 95 Ind, Cas. 1025; À IR 1926 P O 79; 
5 Pat. 634;7 P LT £53:440 L J 86;51 M LJ 587; 31 
OWN 74(P O). Coe 
(6) 54 M 527; 130 Ind. Oas. 761; A IR 1931 Mad. 


“459. 61 M L J135; (193%) M W N°353; Ind; Rul. (1931) 


Mad. 457; 34 L W214. < 
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direct that each party will bear his own 
costs throughout, 


Harries, C. J.—I agree. 


g, Appeal allowed. 


MADRAS HIGH COURT 
Second Appeal No. 173 of 1935 
January 19, 1939 

WaADswoORTH, J. i 
D. A. KALANDAR ROWTHER AND 
OTHERS—A PPELLANTS 


versus 
SIVAPUNYAM CHETTIAR AND 


OTHERS— RESPONDENTS 

Hindu Law—Debts—Ancestral business — Business 
started by father stopped in his life time—Sons on his 
death selling business—After lapse of time sons 
starting same business with money borrowed on mort- 
gage of family property — Mortgage, if binding on 
minor songs. À 

When there is an existing business carried on by 
the father after his death that business in the hands 
of his sons will be an ancestral business in which the 
sonsby the operation oflaw acquire rights and 
liabilities. One of the incidents of the family rela- 
tionship is the right of the manager to pledge the 
credit of the family including the minor co-parceners 
for purposes necessary to the continuance of the 
business which itself is one ofthe sources of the 
family income. Ifthe business for reasons purely 
incidental to ordinary commercial practice should 
cease to function for a short period and then be 
revived in such circumstances as would justify the 
inference that there was continuity between the old 
business and the revived business. The revived 
business should be treated as an ancestral business 
carrying with it the incidental rights and obligations 
of an ancestraltrade. The question whether a break 
of continuity does or does not bestow upon the 
revived business the character of anew enterprise 
started by the adult members in their individual 
capacity is substantially a question of fact. 

The father started a rice milling business which 
was different from the customary trade carried on by 
the family, and it was stopped in his lifetime. Its 
assets were not liquidated until after his death. 
But there was apparently a complete termination of 
the business by thesale of allthe plant followed by 
an interval of five years in which no rice milling 
business of any kind was done by the family. Then 
there was the purchase of a new rice mill largely 
financed by borrowing money on the family pro- 


erty : 

Hold, that in the circumstances it could not be 
held that the new rice mill was a continuation of an 
existing ancestral family trade or that by operation 
of law the minor son acquired liabilities in this new 
business according to the discretion of the manager in 
raising money for purposes which he thought to be 
necessary for starting this new trade. The mortgage 
was not therefore binding on the minor members of 
the family. !17 Ind. Cas. 716 (3), held no longer 
good law. 111 Ind. Oas. 297 (7), discussed. 137 
Ind Oas. 781 (2) and 49 Ind. Cas. 220 (4), relied 
on. : a 


a 
- ,@.- o 


-contended that this 
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S. A. against the decree of the Sub- 
Judge, Kumbakonam, in A. S. No. 62 of 
1933. 


Mr. R. Rajagopala Ayyangar, for the 
Appellants, 


Mr. R. Kuppuswamy Avyar, 
Respondents. | 


Judgment.—Tne appellants in this 
ease ate the legal representatives of a 
mor: gagee from defendarts Ncs. 1 and 2 
and from defendant No, 1 as guardian 
of his minor “brother, the plaintiff, who 
attacks the mortgage as not binding on 
his interest in the joint family property. 
The. family of . the plaintiff followed the 
ancestral occupation of dealing in oil seeds 
and working country. oil mills. The, father 
Dharmalingam started a rice mill, and ran 
it for some little time but for about a 
year before his death in 1916 the rice 
mil! was not worked. After his death, the 
tw) major sons, defendants .Nos.- 1 and 2 
kept the rice mill idle. That at best-is the 
finding cf the Courts below. It is however 
finding ignores the 
evidence to the effect that the rice mill was 
worked fcr a short time: after. the. death of 
the father; but it seems to me that I cannot 
go, behind. the findings of the Courts . below 
on a question of fact. In.1922, this fice mill 
which had been lying idle for years: was 
sold. and the bulk of the sale proceeds 


for the 


appear to have been utilized for discharging 


family- debts.. Five years. later in 1927, 


defendants Nos, 1-and 2 decided to-purchase 
-a new rice mill and-they berrowed money for 


that purpose, which borrowings have led up 
to the mortgage transac:ion. now impunged 
by the minor brother, plaintiff. The question 
is whether the plaintiff is bound by the 
mortgage, the main basis of which was 
borrowings connected with the purchase and 
equipment of the newrice mill, Tne law 
on the subject is in my opinion fairly well 
seitled, whatever may have been the 
difference of opinion in the past. The 
Privy Council in Sanyasicharan Mondal v, 
Krishna Dhan Banerji (1), Lad to deal with 
the case of family which had two ancestral 
businesses inrice. The adult members of the 
family started a third. business in rice 
which was held to be not ancestral or an 
extegsion of the’ ancestral business. The 
Judical Committee held that the adult 
brothers were not entitled to bind the 


,(1)49 O 560; 67 Ind. Gas..124; A IR 1922P O 237: 
49 T A 108; 30M L T 228;20 AL J 409; 24 Bom. LR 
700; 35 C L J 498,48 M L J 41; (1922) M W N 365; 26 
O W N 954; 16 LeW 536 (P O), 
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interest of the minor brother by borrowing 
for the purpose of this new business. Their 
Lordships pointed out that 

“the distinction between an ancestral business 
and one started liks the present after the death 
of the ancestor asa source of partnership relations 
is patent. In one case these relations result by 
operation of law from succession ‘on the death of 
an ancestor to an- established business with its 
benefits and its obligations. In the other they 
rest ultimately on contractual arrangement between 
the parties,” 

Their Lordships go on to point out the 
inability of a karta to impose: on a 
minor cc-parcener the risks and liabilities 
of a new business started by himself. 
This was a case under the Dayabhaga 
but the applicability of the principle to 
families under the Mitakehara system has 
been established in decision of thé Privy 
Council jn Benares Bank, Ltd, v. Harinarain 
(2), where the Judicial Committee point. out 
that even a father as manager of a joint 
family cannot impose upon his minor sons 
the risk of a new and speculative business. 
This decision affects the decision of this 
Court in Venkataswami Naikker v. Palani. 
swami Chettiar (3), where -it was held that 
a Hindu father governed by the Mitakshara, 
Law can start a new trade with the aid 
of family funds and make that a family 
business binding on his sons who would 
be bound by an alienation made by the 
father for raising funds for carrying .on 
that business. The decision in Venkata. 
swami Naikker v. Palaniswami Chettiar 
(3), rests largely on an earlier decision. in 
Official Assignee of Madras v. Palaniappa 
Chetty (4). Now it has been held in. at 
least two recent decisions, Krishnaswami 
Aiyar v. Ramanadhan (5) and Nataraja 
Iyer v. Lakshman Iyer.(6), that the decision 
in Venkatasmami Naikker v. Palaniswamt 
Chettiar (3), is no longer good law after 
the Privy Council dacision in Benares 
Bank Lid. v. Harinarain (2), Itis of some 
importance in the present case because 
the appellants ‘rely very largely on ths 


(2) 514 A 564; 137 Iad. Oas. 781; A I R132 P 0182: 
59I A 300; Ind. Rul. (4933) PO 220; 36 O W N 826; 
34 Bom. L R 1079; 55 OL J 583; 9 O W N 593; (1932) 
AL J714;36 LW 56; 63 M L J92; (1932) MWN 
788; 13 P L T49) (PO). 

(3) 52 M 227; 117 Ind. Oas. 716; A I R1929 Mad 
153; 56ML J 380; 28 L W 762; Ind. Rul. (1929) Mad. 


(4) 41 M 824; 49 Ind. Oas. 220; A I R 1919 Mad.. 
690; 35 M LJ 473; 24 M'L T 216; 8 L W 530; (1918) M 
WN 721, 

(5) 68 M L J 25); 156 Ind. Oas. 418; AIR 1935 
NG 314; (1935 M W.N “90; 41 L: W224; 7 R M 
694, ` ; ik : : 

(6) (1936) M W N £71; 170 Ind. Oas, 84£; A I R-£937 
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decision in Damocharam Chetty v. Bansilal 
Abeerchand (7), which does not appear 
to have been expressly dissented from but 
“in which the learned Judges quote with 
approval the decision in Official Assignee 
of Madras v. Palaniappa Chetty (4), 
followed in Venkataswami- Naikker vV. 
Palaniswani Chettiar (3). The decision in 
Damodharam Chetty v. Bansilal Abeerchand 
(7), related to a case in which the family 
had an ancestral trade in piecegoods 
carried on by the grandfather for a time 
and tŁen clcsed down and revived by the 
father who pledged the credit cf his sons, 
including a minor. The learned Judges 
hold in the circumstances of that case 
that the break in the continuity of the 
business would not prevent it from being a 
family business. They observed that 

“trade and ccmmerce are largely dependent 
upon time, place and conditions and it seems to 
us monstrous to require that a person should be 
under an obligation to continue his business under 
any conditions whatsoever, and even though lcss 
may be anticipated or certain, under the penalty 
of the business carried on by him ceasing to be 
regarded as an ancestral or family business." 


They also observe that too narrow a con- 
struction should not be allowed to be placed 
on such expressicns as family trade or 
business and that it. 15 absurd to suppose 
that if a family business should be found 
to hdve consisted in the purchase’ and 
sale of one commodity the purchase and 
sale of another commodity should be held 
to be outside the scope of the family 
business and that the question whether the 
business was or was not a family 
business was to be determined in each 
case with regard to the recognized business, 
profession, means of livelihood or what is 
called the kulachara of tte family in order 
to decide whether the: particular enterprise 
or ‘embarking was only within the reason- 
able limits of the exercise thereof or really, 
having regard to its nature or extent, a 
new speculative enterprise. After these 
‘observations the learned Judges quote with 
approval the pronouncerenot in Official 
Assignee of Madras v. Palaniappa Chetty 
(4), regarding tke right of a Hindu father 
to begin a business ‘as a joint family 
-business binding himself and his minor 
sone, To tke extent to which this decision 
relies upon Offictal Assignee of Madras v. 
Palaniappa Chetty (4), it must I think be 
held to be of doubtful validity in view 
of the decisions ‘already referred to declar- 
ing that Venkataswami Naikker v, Palani- 


swami Chettiar (3} (which follows Oficial 
(7) 51 M 711; 111 Ind. @as, 297; A IR 1928 Mad. 566; 
55M L 3471; 28 L W 521. 
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Assignee of Madras v. Palanippa Chetty 
(4),) is no longer good law. But I see no 
reason to doubt the correctness of the 
general proposition laid down in Damo- 
dharam Chetty v. Bansilal Abeerchand 
(7), regarding the continuity of a business 
which is stopped for a skort period and has 
been restarted on the lines of an ancestral 
trade of the family, the stoppage being 
merely incidental to commercial necessities, 
I am of opinion, that, when there is an existe 
ing business carried on by the father after his 
death that business in the hands of hissons 
will be ancestral business in which the sons 
by the operation of law acquire rights 
and liabilities, One of the incidents of 
the family relationship is the right of the 
manager to pledge tke credit of the family 
including the minor co-parceners for 
purposes necessary to the continuance of 
the business which itself is one of the 
sources of the family income. If the 
business for reasons purely incidental to 
ordinary commercial practice should cease 
to function for a short period and then 
be revived. in such circumstances as 
would justify the inference that there 
was continuity bétween the old busineas 
and the revived business, then I see no 
reason why the revived business should not 


. be treated as an ancestral business carrying 


with it the incidental rights and obliga- 
tions of an ancestral trade. ‘The question 
whether a break of continuity does or 
does not bestow upon the revived business 
the character of a new ‘enterprise started 
by the adult members in their individual 
covery is substantially a question of 
act. 

In the present case, so far as the 
facts are established, it would appear that 
the father started a rice milling business 
which was different from the customary 
trade carried on by the family. That 
fact however does not tomy mind decide 
the question of the nature of the trade 
in the hands of the sons, If the rice 
milling business had been continued by 
the fatker up tohis death and on his death 
had been carried on by the sons as part of 
the joint family estate yielding the joint 
family income, it would, to my mind, quite 
clearly have beer ancestral property in the 
hands of the sons and would have carried 
with it the incidents of an ancestral family 
trade and there would have been no quese 
tion as to tke power of the manager to . 
borrow money for the necessary purp. ses 
of that trade. But the ‘fact is that this 
business started by the father stopped in 
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his lifetime. Its assets wete not liquidated 
until after his death. But there was appar. 
ently a complete termination of the business 
by the sale of all the plant. followed by 
an interval of five years in which no rice 
milling business of any kind was done by the 
family. Then there was the purchase of a 
new rice mill largely financed by the borrows 
ed money. In such circumstances it seems 
to me difficult to hold that the new rice mill 
was a continuation of an existing ancestral 
family trade or that by operation of law 
the minor son acquired liabilities in this 
new business according to the discretion 
of the manager in raising money for pur- 
poses which he thoaght to be necessary 
for starting this new trade. In this view 
I must agres with the decision of the Courts 
below and dismiss the appeal with costs, 
Leave refused. 


N.s8. Appeal dismissed. 
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OUDH CHIEF COURT 
Criminal Miscellaneous Application 
No, 36 of 1840 . 
May 7, 1940 
Tomas, O. J. AND ZIA UL Hasan, J. 
~ MAQBOOL HUSAIN— 


APPLICANT ja 


versus 
EMPEROR—Obpposite Party 

Criminal Procedure Code (Act V of 1898),s, 197— 
Sub-Inspector of Police — Sanction to prosecuie—He 
is removable from ofice without sanction of Local 
Government in view of s. 7, Police Act (V of 1861)— 
No sanction to prosecute him 18 necessary. | 
“The expression “any public servant who is not 
-removable from his office save by or with the sanction 
“of the Local Govt. or some higher authority” in 
v8. 197 (1); Criminal P. O., does not include public 
“servants whom some lower ae has by oe or 
é rder been empowered to remove, e pro- 
mi 243, Govt. of India Act, 1935, show that 
3, 1 of the Police Act is applicable in the case of a 
Sub-Inspector of Police and in view of ge. 7 of the 
Police Act as amended by Govt. of India (Adaptation 
of Indian Laws) O1der, 1937, it cannot be said that 
the Sub-Inspector of Police is a public servant “who 
is not removable from his office save by or with the 
sanction of the Provincial Govt. or some higher 
authority”, and this being so 8. 197, Criminal P. O., 
does not apply to him and no sanction for his prosecu- 
he power to dismiss, suspend or 
raduce any Police Officer of the Subordinate rank 
conferred by s. 7, Police Act on the Inspector- 
General and other officers isnot a delegation of its 
power by the Provincial Govt. 157 Ind. Oas. 24 (1), 

relied on. [p. 847, Col. 2; pe 848, col, 1,] 


cfr. Misc, Application dated nil, presented 
on behalf of the above-named applicant 
for quashing all the proceedings taken 
acaicst the applicant or otherwise grant 
of a eentificate ander 2,205 of the Govt. 
"of India Act, 1935. 


tion ig necessary. 
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Mr, R F. Bahadurji, for the Applicant. 

Tke Qcvt, Advocate, fcr the Crown. 

Judgment.—This .is an application 
purporting to be under s. 561-4 of the 
Criminal P. O. filed on behalf of Maqbool 
Husain, a Sub-Inspector of Police who- 
was convicted on November 3, 1939 by the 
learned Séssions Judge of Hardoi under 
ss, 16! and 218, I. P. O. and sentenced on 
each count to rigorous imprisonment for 
one year and Rs. 200 fine, the rentences. 
of imprisonment being concurrent, and 
whose appeal was dismissed by this Court 
on March 4, 1940. 

The contention is that the sanction of 
the Provincial Govt. was necessary for the. 
prosecution of the applicant both under the 
Govt, of India Act of 19!5 and under s. 197, 
Oriminal P. O. and as no such sanction was 
granted bythe Provincial Govt. the trial 
of the applicant and the proceedings there- 
under are absolutely void and illegal. On. 
these allegations the learned Oounsel for. 
the applicant prays this Court to quash 
all the proceedings taken against the 
applicant and further that if the proceeds 
ings are not so quashed, a certificate for 
appeal to the Federal Ocurt be granted’ 
om under s. 205 of the Govt. of India 

ct, : 

In. supp2rt of the contention that sanc- 

tion of the Provincial Govt. was necessary 
under the Govt, of India Act for the proe 
secution of the applicant, the learned Coun- 
sel relies on ss, 270 and 271 of the Act. 
Neither of these sections is, however, 
applicable to the present case. Section 270 
(1) provides as follows : 
“NO proceedings civil or criminal shall be 
instituted against any person in respect of any 
act done or purporting to be done inthe execution 
of his duty aga servant of the Orown in India or 
Burma before the relevant date, except with the 
consent, in the case of a person who was employed 
in connection with the affairs of the Govt of India 
or the affairs of Burma, of the Governor-General 
in hisdigcretion.andin the case of a person 
employed in connection with the affairs of a 
Province, of the Governor of that Province in his 
discretion.” _ E 


And the expression “relevant date’ has 
been deficed in subes. (3! as meaning : 

“Tn relation to acts done by persons employed about 
the affairs of a Province or about the affairs of 
Burma, the commencement of Part. JII of this 

t” 


Part III of the Govt. of India Act came 
into forcein April 1937. Therefore the 
Act referred to in s 270(1) is an act done 
prior to April 1937, The charges against 
the applicant, however, related. to acts done 
by him cn or about the 20th and 21st day 
of April, 1938. 
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The applicant cannot therefore avail 
himeelf of. the provisions of 6. 270 (1). 
. Sub-section (2) of s. 270 also has no 
application asit obviously refers to those 
cases in. which proceedings already ine 
stituted are pending in Court on the 
“‘relevant:date,” but the prosecution against 
the applicant was Jauncked much after 
April 1937. The learned Counsel for the 
applicant had in fact to ccncede that 
s. 270 cof the Govt. cf India Act relates to 
acts done prior to April 1937, and had 
therefcre noapplication, | 

Section 271 is still Jess relevant to the 
present application. While subes. (1) 
provides that: 

“No bill or amendment to abolish or restrict the 
protection afforded to certain servants of the Crown 
in India by section one hundred and ninety-seven 
of the Indian Criminal P.O. or by sections eighty 
to eighty-two ofthe Indian Civil P, O. shall be 
introduced; or moved in either ‘hamber of the 
Federal Legislature without the previous sanction 
of the Governor-General in his discretion, or in a 
Chamber ofa Provincial Legislature without the 
previous sanction of the Governor in his discre- 
tion”, 


Sub-section 2 provides that the powers 
conferred upon a Local Govt, by s. 197 of 
the Criminal P. O., with respect to the 
sanctioning of prosecutions andthe deter- 


minaticn of, the Oourt before which, the. 


person by whom and the manner in which 


a public servant isto be tried shall be’ 


exercisable in the case of a person employed 
in-connection with the affairs of a pro- 
vince only by the Govérncr of that Pros 
Vince exercising his individual judgment. 
The question however is whether under 
s. 197, Criminal P. O. sanction for the 
prosecution of the applicant was necessary 
and we are ofopinion that it was not, as 
we shall show later. Sub-section 3 of s. 271 
relates to civil suits and has therefore no 
application. , 


There is thus no provision of the Govt. of 


India Act of 1:35 that supports the applic . 


cant's contention that sanction of the 
Provincial Gcvt. wes necessary for Lis pro- 
secution and it remains to be seen whether 
such sancticn was necessary under s. 197 
of the Criminal P.C. 


Section 197 11) which is the only relevant 
portion of the secticn as amended by the 
Govt, of India (Adaptation of Indian Laws) 
Order, 1937, runs as follows : 

“When any person who is a Judge within the 
meaning of s. 19 of the I. P.O. or when any public 
servant who isnot removable from his oce save 
by or with the sanction of @ Provincial Govt. or some 
higher authority, is accused of any offences alleged 
to have been committed by him while acting or 
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purporting to act in the discharge of his official 
duty, no Court shall take cognizance of such 
offence except with the previous sanction 

(a)... ose ~.. 

(b) in the case of a person employed in 
connection with the affairs of a Province, of the 
Governor of that Province exercising his Individual 
judgment.” ; 

Now the first question is whether or not. 
the applicant who was undoubtedly a public 
servant, was not removable from his office: 
save by or with the sanction of the: 
Provincial Govt. of some higher authority.. 
Section 7 of the Police Act as amended’ 
by the Govt. of India ‘Adaptation of Indian: 
Laws) Order, 1937, provides: 

“Subject tosuch rules as the Provincial Govt:. 
may from time to time make under this Act, the. 
Inspector-General, the Deputy Inspector-General,. 
the Assistant Inspectors-General and the District: 
Superintendents of Police may at any time dismiss, 
suspend or reduce any Fotice Officer of the sub- 
ordinate ranka whom they shall think remiss or 
negligent in the discharge of his duty or unfit for 
the BAMC...... a. aa 

Section 1 of the Act provides that re- 
ferences to the subordinate ranks of a 
Police force shall be construed as re- 
ferences to members of that fcrce below 
the rank of Deputy Superintendent. Therec 
fore under s.7 of the Act the applicant. 
was removable from his offica by seven: 
authorities under the Provincial Govt. Sec- 
tion 243 of the Govt. of India Act proe 
vidés ; 

“Notwithstanding anything in the fo egoi 
provisions of this Chapter, the conditions etter vies 
of the subordinate ranks of the various Police forces 
in India shall be such as may be determined by 
or ae the Acts relating to those forces respec- 
tively”. 


This gives further support to the pro- 


' vision of s, 7 of tke Police Act being appli- 


cable to the present applicant, 

In view of e. 7 of the Police Act it 
cannot be said “that the applicant is a 
public servant whois not removable from 
his office save by or with the sanction of 
the Provincial Govt. or some higher authoris 
ty,” and this being go s. 197 of the Oriminal 
P.O. does not apply to him and no sanc- 
tion for his prosecution wasg necessary, 

The learned’ Counsel for the applicant 
has referred us to some decisions of some 
High Courts in which a distinction has 
been drawn between the Provincial Govt. 
delegating its powers and its transferring | 
thore powers to subordinate authorities 
and in which it was held | that where the 
Local Govt, delegates its power to removed a 
public servant to a subordinate authority 
the public servant for the purposes of s. 197 
Criminal P. C., nevertheless continues to be 
Temovable by the original authority and 
sanction to prosecute such public servant ° 
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must be-obtained- from the Local Govt. 
Or other -supericr authority. We are, with 


respect, unable to accept this view of the 


Clear statutory provisicns of e. 7 of the 
Police Act, we cannot hold that the power 
to dismiss, suspend ‘or reduce any Police 
Officer of the subordinate rank ecnferred 
by that section on the Inspector-General 
and other officers is a delegation of its 
power by the Provincial Govt. We entire- 


ly agree, if he may say so with respect, 
with the view taken in the case of 
Pichat Pillai v. Balasundara Mudaly 


(I. L. R. 58 Mad. 787) (1) in which it was 
held that the expression “any public 
servant whois not removable from his 
office save by or withthe sanction of the 
Local Govt..or some higher authority” 
in 8, 197 (1) Oriminal P. O. will not include 
public servants whom some lower authori- 
ty has by law or rule or order been ems 
powered to remove. In the case of 
Emperor v. Jalaluddin (I. L. R. 48 All 264) 
(2) a Bench of the Allahabad High Court 
held that the Local Govt. is competent 
to delegate to the Excise Oommissioner 
its power todismiss an Excise Inspector 
and if the Oommissioner in the exercise of 
such delegated power dismissed an Ine 
spector, such a dismissal is not a dismissal 
by the Govt. but by the Commissioner; but 
in any case we have in s.7 of the Police 
Act a clear statutory power conferred 
on the Inspector-General and some other 
officers to dismiss a Police Officer of 
subordinate . rank and no- question of 
delegation ofits power by the Provincial 
Govt. arises. 


Reliance was also placed by the learned 
Counsel for the applicant on Govt. of India 
Notification No, F-472-I1-23 containing 
rules framed bythe Secretary of State 
in Council under sub s. (2) of s. 95-B of the 
then Govt. of India Act, published at 
p 552 of PartI of the Gazette of India 
dated June 21 1924. He relies onrr. 13 
and 15 which run as follows: 

“13. Without prejudice tothe provisions of any 
law for the time being in force, the Local Govt. 
may for good and sufficient reasons 


(5) remove, or 

(6) dismiss ; a. 
any officer holding a past in a provincial or 
subordinate service or a special appointment. : 


(1) 58 M 787; 157 Ind. Cas, 24; 41 L W 558; (1935) 
M W'N 457; 68 MLJ€08; AI R 1935 Mad. 442; (1935) 
Cr. Cas. 619 (2); 8 R M103; 36 Cr. L J 1241. 

(2) 48 A 264; 92 Ind. Cas. 857; 24 A L J 230; 27 
Or, L J 345; A I R 1926 All. 271; LR7Z A 4 
Or. 
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15. A Local Govt. may delegate to any subordinate 
authority, subject to such conditions, if any, as 
it may prescribe, any of the powers conferred by 
r,13, in regard to officers of the subordinate 
services,” 


There rules which were framed when the 
Gcvt. of India Act of 1819 was in fcrce 
cannot in Our opinion override the clear 
provisions of the present Govt. of Indla - 
Act and of the Acts of the Federal or 
oo Legislatures as amended by that 

ct. 

The second guestion which arises under 
s. 197, Criminal P, C. is whether or not the 
offences for which the applicant was pros 
secuted can be said to have been committed 
by him while acting or purporting to act 
in the discharge of his official duty; but 
in View of what we.have held on the 
question whether the applicant was remove 
able or not by an authority subordinate to 
the Provincial Govt. it is mot necessary to 
go intothis question though we may point 
out that atleast with regard to the offence 
under s. 161, I. P. C., the applicant cannot 
be said to have committed it while acting 
or purporting toact inthe discharge of 
his official duty. 

For reasons given above, we are defni» 
tely of opinion that no sanction of the 
Provincial Govt. was necessary for the 
prosecution of the applicant We may 
also mention that though the case against 
the applicant lasted for about two years, 
from May 17,1938 (the dateof the com- 
plaint; to March 4, 1940 the date on which 
his appeal was decided by this Court. 
The plea now raised was never raised in 
any Court. 

Now remains the question whether the 
applicant is entitled toa certificate under 
s. 205 of the Govt. of India Act. Sub- 
section (1) of that section is as follows ; 

“An appeal shall lie to the Federal Court from 
any judgment, decree or final order of a High Court 
in British India, if the High Court certifies that the 
case involves a substantial question of law as to 


the interpretation of this Act or any Order in 
Oouncil made thereunder......... j 


This shows that a certificate can be 
given only when a substantial question 
of law as to the" interpretation of the 
Qcvt.of India Act,1935, or any order in 
Council made thereunder is involved. 
No such question of law arises in the present 
case and therefore no certificate can be 
given to the applicant. . 

The applicaticn is therefore dismissed. 

6. Application dismissed. 


1940 


: PATNA HIGH COURT 
Miscellaneous Application No. 10 of 1938 
May 11, 1939 
Fazo ALI AND MANOHAR LALL, JJ. 
SUDHANSU' MOHAN SIRKAR— 
PETITIONER 


VET8US 
HARISH CHANDRA DUTTA— 
; OPPOBITE PARTY 

Succession Act (XXXIX of 1925), s. 302— High 
Court's discretion to decide disputed questions of title 
—Ezercise of—Applicant claiming possession on 
ground that property was surrendered to him—Ques- 
tion of validity of surrendér cannot be decided under 
s. 302—Will—Construction—Will held conferred on 
widow not Hindu widow's estate butordinary life 
estate governed by general law. 

Assuming thatthe High Court is competent to 
decide even disputed questions of title, it would be 
exercising its discretion wisely if it refuses to give a 
discretion in favour ofa party who does not come 
before it with aclear title and where the title set up 
by him can be more appropriately decided in a civil 
suit, 122 Ind. Oas. 197 (1), referred to. {p. 850, col. 1.J 

When possession of certain properties is claimed by 
an applicant under s, 302, Succession Act, onthe 
ground that the properties were surrendered to him, 
the question whether the surrender was valid, and 
should be given effect to cannot be properly dealt 
with in & proceeding under s. 302, Succession Act, for, 
the application is virtually a suit in ejectment. [p. 
50, col. 2; p. 51, col. 1.] 

By his will the testator gave all his estate to his 
wife with the restrictions that she should enjoy the 
usufruct only and should not transfer the properties 
by sale or otherwise. The widow was however‘em- 
powered to adopt but the adoptees was precluded from 
ee to be the owner during the life-time of the 
widow : 


Held, that the estate-conferred upon the widow by 


the will was nota Hindu widow's estate but only an 
ordinary life estate governed not by Hindu Law but 
by ordinary law. She could not therefore accelerate 
succession to it by surrendering itin favour of the 
next reversioner,as such asurrender would run 
counter to the provisions of the will. 167Ind. Cas. 
831 (2), referred to.: [p. 850, col 2.) 


Messrs. M. Subba Rao, K. Patnaik and 
R. K. Ghosh, for the Petitioner. 

Messrs. B. K. Ray, Harihar Prasad 
Bhagat, B. N. Dutta, and S. N, Sen Gupta, 
for'the Opposite Party, 


Fazl All, J.—This is an application by 
one Sudhansu Mohan Sirkar who claiming 
to be the adopted son of one Kali Krishna 
Sirkar has moved this Court under ss. 301 
and 302, Succession Act, to direct that the 
latter's estate, which is at present in the 
possession of Babu Harish Ohandra Dutta, 
one of the executors appointed under his 
will, be made over to the petitioner. Kali 
Krishna Sirkar died on December 11, 1905, 
after executing a will on the same date. 
He left behind a widow Srimatya Chandan 
Bilasini Dasi, an old, mother and some 
nephews.: As he apprelended that his wife 
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Srimatya Chandan Bilasini Dasi being 
young and inexperienced could not manage 
the estate, he appointed five executors 
under bis will including his father-in-law 
Babu Dwarka Nath Bose and the oppssite 
party Babu Harish Ohandra Dutta, who is 
the scle surviving executor now. The will 
is a lengthy document with no less than 
twenty-one paragraphs, but the only provi- 
sions whichare material for the purpose of 
this case are those to be found in paras. 10, 
141, 13, 14 and 15. Paragraph 10 provides 
that subject to certain legacies and expen- 
ses referred to in the preceding paragraphs 
the whole estate 

“will belong to my wife........e.....ohe will take 
from the executors the usufruct of the properties 
which will be left after meeting the legal expenses 
of collection, etc., and she will maintain herself 
with and spend according to her will that amount 
but she will not be competent either to encumber 
the properties or transfer them in any way by sale 
or otherwise.” 

Paragraph 11 recites that Srimatya 
Chandan Bilasini Dasi shall be competent 
to adopt a son or sons after the death of the 
testator but in no case more than two 
children will be adopted. Paragraph 13 runs 
as fcllows: 

“After the death of my wife my adopted son or sons 
together will bè: owners of all the properties of my 
wife; but so longas my wife is alive the adopted 
son or eons willnot be competent to be malik with 
respect to any of the properties.” 


Paragraph 15 provides that if the exe- 
cutors apprehend that the properties might 
be wasted owing to the adopted scn or sons 
being of unsound mind or otherwise “unfit,” 
then after making suitable arrangements 
for the family deity the rest of the proper- 
lies will be handed over tothe Govt. by the. 
executcre on certain conditions, It appears 
that the petitioner was adopted by Srimatya 
Chandan Bilasini Dasi after the probate 
of thn will had been taken out in 1906 
and itis alleged that on November 7, 1933, 
Chandan Bilasini Dasi executed a deed sure 
rendering the whole estate to him. Tre 
Petitioner bases his whole case upon this 
document and contends thatthe surrender 
of the estate bythe lady is tantamount to 
her civil death and so he is entitled to the 
immediate possession of the whole estate 
under para. 13 of the will. On the other 
hand, the case of the surviving executor and. 
Srimatya Chandan Bilasini Dasi who was 
also represented before us.by an Advocate 
is that the deed of surrender was obtaifed 
by ‘the petitioner from the latter by fraud 
and deceitful means and , that Srimatya 
Chandan -Bilasini Dasi fixed her thumb im- 
pression toit “as desired by the petitioner 
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without knowing anything about the effect 
0f the document.” 

Now, whatever may have been the cir- 
cumstances under which the deed was exe= 
cuted, it appears that the petitioner did not 
claim -possession of the estate in his own 
Tight after the alleged surrender but was 
Satisfied with obtaining a registered power- 
of-attorney on December 1, 1933, from Babu 
Dwarka Nath Bcse who according to both 
the parties was the managing executor at 
that time. This dccument authorized the 
pela ener merely. to manage.the estate on 

ehalf of the said executor. The case of 
Babu Harieh Chandra Dutta, opposite party 
No. |, is that after the death of Dwarka 
Nath Bose on May 9, 1937, the power-of- 
attorney ceased:to be operative and the 
estate was taken over by him from the peti- 
tioner. Now although the present applica- 
tion purports to have been made both under 
85. 301 and 302, Succession Act yet in the 
course of the argument before us only the 
latter section was relied on by the learned 
Advocate appearing fcr the petitioner. Tris 
section provides that 

“where probate or letters of administration in res- 
pect of any estate has or have been granted under 
this Act, the High Court may, on application made 
to it, give tothe executor or administrator any gene- 


ral or special ‘dix ections in regard to the estate or in 
regard to the administration thereof." 


In some cases it has been doubted whe- 
ther the High Court is competent on an 
application under this section to determine 
any disputed question of title inasmuch as 
the--jurisdiction of the Oourt under it ig 
confined merely tothe issue of directions 
to the executor or administrator relating 
to the management and aaminisiration of 
the estate: see Provas Chandra Sinha v. 
Ashutosh Mukherji (1). If this view is cor- 
rect, then the present application cannot 
‘be entertained at all by this Court. But as- 
suming that this Court is competent to 
decide even disputed questions of title, it 
would I think be exercising its discretion 
Wisely if it refuses -to give a direction in 
favour of a pariy who dues not ccme before 
it with a clear title and where the title set 
up by him can Le more appropriately decided 
In a civil suit. In my opiDicn, the petitioner 
has failed to make cut even a prima facie 
case for an order under s. 302 and his appli- 
cation cannot, therefcre, succeed in any 
-event. The first difficulty in the petitioner's 
way 1s that the specific provision of the will 
on Which he relies makes no reference 
to the so-called civil death which is death 

1) 56 O 979; 122 Ind. l i : 
ay Ral (1930) Onion Oas., 197; A 1 R1930 Cal. 258; 
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only by a fiction of law but it refers plainly 
to death in the ordinary acceptation of the 
term, that is to say natural death. The 
words “so long as my wife is alive, the 
aforesaid adopted son or sons will not be 
compsatent to be malik” confirm this view, 
when they are read with para, 10 of the 
will which provides that Onandan Bilasini 
Dasi shall not be competent to transfer the 
estate in any way by sale or-otherwise. The 
estate conferred upon her by the will:was 
not a Hindu widow's estate but only an 
ordinary life estate: see Kali Prashad v. 
Kam Golam (2). [fit was a Hindu widow's 
estate she could accelerate succession to it 
by surrendering it in favour of the next 
reversioner, but'if it is an ordinary life 
estate, the matter is governed not by the 
Hindu Law but by the general law, and it. 
appears to me that in such a Case any 
relinquishment or surrender made by her 
must come within the prohibition contained 
inthe latter part of para. 10 of the will, 
where it is specifically laid down that she 
will not be competent to transfer the estate 
by sale or otherwise, The expression “‘other-. 
wise” is a comprehensive,, expression and 
must include any act by -which the widow 
parts with or terminates her life estate in 
favour of another person. Again, the will 
provides that if the executors apprehend. 
that the property might be wasted owing: 
to the unfitness of the adopted :son, they” 
must deal with it in the particular manner’ 
set out in para. id. In the present. case 
the, learned Advocates appearing for the 
executor as well as for Ohandan Bilasini 
Dasi- informed us in the course of ‘their, 
arguments that if we decided to hear eyi». 
dence in the case, they proposed to resist 
the present application on the ground - of 
the unfitness of the applicant. ‘hese are, 
however, merely questions relating to the 
construction of the will and if the case. 


. involved no otter question we might have 


perhaps decided them finally in dealing 
with this application ; but apart from these 
questions, the parties are at issue on another 
question which goes to the very root of the 
Petitioner's title. That question is whether 
the deed of surrender executed by Ohandan 
Bilasini Dasi, who is admittedly a pardah- 
nashin lady, is valid and should be given 
effect to. In my opinion, a question of this 
character cannot be properly dealt with in a 
proceeding under s. 302, Succession Act. 
It may also be stated here that the péti- 
tioner’s case as set out in-pars, 8 of his 


(2) AI R 1937 Pat, 163; 467 Ind, Cas. 831; 17 P L T 
876; 3 B R 340; 9 R P 433, j 
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application is that in pursuance of the deed 
of surrender he Lad obtained po:zsession 
of the whole estate in his own right but he 
was dispossessed by the opposite party on 
May 20, 1937. Thus, on the petitioner's 
own case, the present application is in effect 
a suit for the recovery of an estate of which 
he alleged to have lost,possession ; in other 
words, it is virtually a suitin ejectment. 
For these reasons I am of opinion that the 
present application should be dismissed 
with costs. 

Manohar Lall, J—The facts. necessary 
for the determination of the question before 
us have been clearly stated in Order No. 9 
dated March 9, 1939, by my learned brother 
Khaja. Mohamad Noor and have also been 
stated exhaustively in the judgment just 
' delivered by my learned brother and need 
not be repeated. It is sufficient to say that 
this an application by a transferee from 
a Hindu widow, who was a legatee for life 
of the estate left by her husband, for a 
direction upon the executor to make over 
possession to him of the whole of the estate 
of the testator Kali Krishna Sirkar. The 
application is based upon the allegation 
that the widow Srimatya Ohandan Bilasini 
Dasi executed a deed of surrender of the 
estate in favour of the applicant who: was 
adopted by her in pursuance of the power 
given to her under the will within two years 


of the death of the testator and thereby- 


committed her civil death. The lady res 
pudiates the title claimed by the applicant 
and urges that she being inexperienced and 
not conversant with the ways of the world 
was made to sign this document by the 
applicant, that she never understood the 
terms thereof and, therefore, this is not 
binding upon her. The applicant, on the 
other hand, contends that the document 
has conferred full title upon him and he 
got into possession thereunder but has been 
dispossessed by the executor in collusion 
with the lady. 

[agree with my learned brother that the 
interpretation of the various clauses of the 
will lead to the reasonable conclusion that 
thé testator never authorised the widow 
to effect a. transfer by causing her civil 
death and that he in terms was careful to 
restrict the power of alienation of the widow 
for all purposes so long as she was alive, 
From the above narrative of facts it is 
obvious that there is .a serious dispute 
between the parties as to whether the title 
in the properties still remains with the 
widow or has passed dut to the applicant after 
the. so-called deed of surrender of Novem- 
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ber 7, 1933, by which the succession to the 
estate is supposed to have been accelerated 
in favour of the applicant. This Coart is, 
therefore, asked to try out a complicated 
question of fact upon which the parties are 
seriously in dispute. In Kamal Kumari 
Devi v. Narendra Nath Mukherjee (3) a 
suit was brought by the widow of a testator 
to set aside an agreement made by the 
beneficiaries under the will and codicil 
of the testator, Woodroffe, J., in the course 
of his judgment referred to the practice on 
the original side of the Calcutta High Oourt, 
in a case where probate is granted and 
terms of settlement are recorded in a scher 
dule annexed to the decree and suid that 

“such terms when they ordinarily are beyond 
the scope of the suit are not the subject-matter of 
the decree and if not carried out must be enforced 
by separate suit.” 

Their Lordships of the Judicial Co nmittee 
in Secertary of State v. Parijat Debi (4) 
approved of this view but potated out: 

“There is not however in this case any dispute 
as to thessid agreement, and no suggestion has 
been made that the terms thereof should not be car- 
ried out. The application was for adirection that 
the Administrator-General, who was not a party ta 
the agreement, but who had accepted probate of 
the will, should pay Parijat Debi her son's snare 
of the residue in accordance with the terms of the 
agreement,”’ 
and held that the Oourt in its Probate and 
Administration jurisdiction ougot to have 
decided the question whether ıb was necese 
sary for Parijat Debi to produce a succese 
sion certificate in order to claim the share 
of her deceased son there being no dispute 
as to the agreement which everybody 
agreed siould be carried out. Inthe pree 
sent case far from beingin agreament tne 
parties are at Variance. a3 poles asunder 
and in my opinion this ‘Court shouid not 
embark upon deciding the questiva of title 
and fact in such a compiizated dispute 
which Gan only be settled to tae Batis. 
faction of all the parties in a- properly cone 
stituted title suit, I, therefore, agree that 
the application should be dismissed with 
costs. Í 


5, A pplication dismissed, 


J 19; 1 Ind. Gas, 573. 

61; 15) Ind. Cas. 328; A I R1935 P O 203; 
63 O 677; 1935 O L R 685;(1935) O W N 1274,8 RPC 
TAK 1;2 B R 139; 40 O W.N 185; (1935) 
M W N 10; 43 LyW 16; (1936) A L J 12; 38 Bom. L R 
125 (P O). °. © "a 
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MADRAS HIGH COURT 
l Appeal No. 75 of 1933 and 
Civil Revision Petition No. 1722 of 1925 
February ?, 1939 
PANDRANG Row AND Apove RAHMAN, JJ. 
K. P. MADHAVI AMMAL AND ofarrs— 
APPELLANTS 


veTsSus 
M. SUBRAMANIAN NAMBUDRIPAD 


AND ( THERS— RESPONDENTS 

Hindu Law—Partition—Nambudris of Madras— 
Rule of law applicable to Hindus governed by 
Mitakshara that unequivocal declaration of intention 
by member of joint family to separate himself 
effects severance of joint status, also applies to 
Nambudris—Rule of law has been embodied in 8. 23, 
Madras Nambudrt Act (XXI of 1933). 

The rule of law which applies to the Hindus gov- 
erned by the Mitakshara Law namely that there is 
a division of status, and, soto speak, a division of 
title, and a proprietary interest vested in the per- 
Son concerned the moment he makes an unqualified 
and unambiguous declaration of his intention to 
claim his share and separate himself from the 
family even though such declaration is unilateral 
should also be applied to.the Nambudris governed 
by the. Mad, Nambudri Act even though the Mitak- 
shara as such does not apply to the Nambudris. 
By enacting s. 23 of the Act the Legislature has 
given effect to this established rule of law. 

Hence where a Nambudri institutes a suit for 
partition of his share in the property of his illom 
and then executes a will leaving all -his property 
including his share in his illom property to his 
wife and children, his wife and children are en- 
titled on his death to be brought on record as his 
legal representatives and to continue the suit for 
partition. 37 Ind, Oas. 321 (1), 1€0 Ind. Cas. 594 
(2), 178 :Ind. Oas. 525 (3), 182 Ind. Oas. 515 (4) and 
182 Ind. Cas. 75 (5), relied on. 


A. and O. R.P. against the decree of 
the Sub-Judge, Ottapalam, in O.8. No.6 
of 1934. 


Messrs. K.P. Krishna Menon and A. P. 
Kuttisankara Menon, for the Appellants, 


Méssrs. P. Govinda Menon, D. H. Nam- 
budripad, T. N. R. Thirumalpad and 


P. Chandrasekhara Menon, for thè Respon- 
dents, 


Pandrang Row, J.—This is an appeal 
from the decree of the Subordinate Judge 
of Ottapalam dated August 23, 1935, which 
dismissed the suit originally instituted by 
one Bhavatharathan Nambudripad for 
partition of his share in the property of his 
illom. He instituted the suit on Feb- 
ruary 20, 1934, He executed a registered 
will seven days jater leaving all his pro- 
perty including his share in his illom pro- 
perty to his Nair wife and children. He 
died on July 2, 1935, The Nair wife and 
children applied to be brought on record 
88 the egal representatives of the deceased 
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plaintif, claiming to come in as such under 
the registered will and also as the heirs 
of the deceased plaintiff under the Maruma- 
khathayam Law. That application was 
dismissed, the Subordinate Judge holding 
that the right to sue did not survive as 
there was no severance of status by the 
mere filing of tho suit and that as there 
was no severance of status, there was- 
nothing to whica the legal representatives: 
could lay claim. Not cnly was the appli- 
cation dismissed but the suit was also 
dismissed on’ the ground that the right to 
sue did not survive and as the sole plaintiff. 
had died. In other words the learned 
Subordinate Judge appears to have looked 
upon the suit for partition as if it was 
a purely personal action which ceased to- 
survive after the death of the sole plaintiff, 
and this in spite of the specific provision 
in the recent legislation giving the right 
toany member of an tllom to claim his 
shate in the ¿llom property. The Mad. 
Nambudri Act of 1932, which is Act XXI 
of 1933, was an Act to define and to amend, 
among other things, the law relating to 
partition applicable to Nambudri Brahmins, 
and s. 23 of the Act provides distinctly as 
follows : 

“Any member of an illom male or female may 
claim to take his or her share of all the properties 
of the ¿llom over which it has power of disposal and 
separate from the tillom,” 

This unqualified right which is’ given to 
every member of the 11lom was surely meant 
to be a right which would vest in the 
member of the illom who is making the 
claim in question, separation being of 
course a necessary concomitant of the claim. | 
It could not have been intended by the 
Legislature that till the Oourt passed a 
decree in a suit preferred by any member ` 
of the illom, there could be no vested right 
in the member which could be transmitted 
by him either by will or otherwise. It is: 
not seriously disputed that if he had chosen 
to make an alienation of his share during 
his lifetime the alienee would be entitled 
to maintain his right to recover the parti- 
cular share that would have fallen to the 
déceased alienor. There seems to be no 
particular reason why the rule of law which 
applies to the Hindus governed by the 
Mitakshara Law should not apply to 
Nambudris, namely that there is a division 
of status, and, so to speak, a division of 
title, and a proprietary interest vested in 
the person concerned the moment he makes 
an unqualified and tnambiguous declar- 
ation of his intention to claim. his share 
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and separate himself from the family even 
though such declaration is unilateral, 

This was the law as laid down by their 
Lordships of the Judicial Committee in 
Girja Bai v. Sadashiv Dhundiraj (1), 
beyond any shadow of doubt, though some 
-previous observations of their Lordships 
had pointed this way. In any case when 

Legislature was considering this Nam- 

ri Act of 1932, it must be obvious that 
it had tbis well-established rule in its mind 
when it enacted this s. 23 which gave every 
member of an illom the right to claim his 
or her share, that on the making of such 
a Claim he would have a vested right so 
far as his share of the property was con- 
cerned, though that share remained to be 
ascertained later on, either by mutual 
agreemert or by an order of Court. In our 
opinion a perusal of the whole of the Ohap- 
ter relating to partition in this Act X XI of 
1933 shows that the interpretation placed 
upon 5,23 by the Court below cannot be 
accepted, This question has been already 
considered in more than one previous case, 
and.itis enough to refer to Kunchi Amma 
v. Minakshi Amma (2), -Subramaniyan 
Tirumurupu v. Naraina (3) and V. P. 
Krishnan v, Narayanan Nayar (4), These 
are cases decided by Benches, and the 
fourth case is one decided by a single 
Judge and reported in Madhav Amma v. 
Nagappan Nayar (5). All these deci- 
sions support the view that the rule 
which is applied to Hindus governed by 
the Mitakshara Law is a rule that should 
be applied to the Nambudris governed by 
the Act even though the Mitakshara as such 
does not apply to the Nambudris, It is not 
necessary for our pressent purpose to enter 
into a historical disquisition on the subject 
as to whether this rule was laid down 
as regards Hindus governed by the Mitak- 
shara because of certain texts in the 
Mitakashara or the commentaries subse- 
quent to the Mitakshara or because of 

(1) 43 O 1031; 37,Ind, Cas. 321; AIR1916 PO 
104; 43 I A 151; 12 N L R 113; 20 O WN 1085; 
l4 A LJ 822; 20M L T 78; (1918) 2 M W N 65; 


18 Bom. L R 6244 L W 114; 240 LJ 207; 31 M 
L J 495 (P O) - 

(2) 59 M 693; 160 Ind. Oas. 594; A IR 1936 Mad. 
155; 70 M LJ 114; (1936 M WN 27; 43 LW 111; 
8 RM670. 

(3) (1938) 1 ML J710; 178 Ind, Oas, 525; A I R 
ee 553; 47 L W 538; (1938) M W N 478; 11 R 
: a), (1938) 1 M LJ715; 182 Ind. Oas. 515; (1938) 
M w N 330; 47 L W 786; A I R 1938 Mad. 55a; 12 R 


(5) 48 L W 868; 182 Ifi. Cas, 75;A IR1939 Mad. 
151; (1939) 1M L J 91; (1938) MWN 1243; 11R M 
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certain legal principles which have no neces: 
sary connection with the Mitakshara and 
its successors. The fact remains that the 
rule was known to be applicable to the 
Hindus in this presidency barring excepe 
tional classes like Nambudris and Marus 
makathayees and so on when the Legis- 
lature took up the question of amending 
the law relating to such excepted classes. 
It:is “going too far to say in the absence 
of any clear statement to the contrary that 
the Legislature intended that a different 
tule should apply to these excepted classes 
whose position was brought into line with 
ihat ‘of the other Hindus in the Presidency 
in several respects including the right of 
partition. 

The question has been discussed in the 
judgment in the cases referred to above and 
it is nob necessary for us to say anything 
except that we agree with the reasoning 
and with the decisions in those cases, To 
our minds a perusal of s,23 in particular 
and of the whole Ohap. VI of the Actin 
question is itself sufficient to remove any 
possible doubt on the subject. It follows 
from what we have said that this appeal- 
must be allowed and the decree of the Court 
below dismissing the suit must be set aside 
and the suit remanded for fresh disposal 
according to law. In the connected revision 
petition (No. 1722 of 1935) the order sought 
to be revised is the order dismissing the 
application of the legal representatives to 
be brought on record. That revision peti- 
tion also must be allowed, and it is hereby 
allowed, and the order of the Subordinate 
Judge dismissing the petition is seb aside 
and the appellants are permitted to come 
on record as the legal representatives of 
the deceased plaintif in the suit, The 
appellants are entitled to their costs in the 
appeal, In so far as the costs in the Court 
below are concerned, they should be pro- 
vided for in the revised decree of the Oourt 
below. The, appellants will be entitled 
to a refund of the court-fee paid on the 
memorandum cf appeal. There will be no 
order as to costs.in the ravision petition. 


Ng. Order accordingly. 
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PATNA HIGH COURT 
Criminal Miecellaneous Case No. 71 of 
9 


Order No. 10.dated March 14, 1940 
: DHAVLUHR, J. 
MANLAYAK SINGH—PRTITIONER 


VETSUS 
RAMKIRIT AND OTAERS— 
Opposits Party 

Penal Code (Act XLV of 1860), s. 199—Reckless 
allegations in affidavit—Offence—Enquiry. 

Tendency on the part of applicants to make 
reckless allegations in the affidavits filed in the 
High Court deprecated. 

Held, after considering the facts that it was ex- 
pedient in the interests of justice that an enquiry 
ae be made into an offence unders, 199 of the 


Messrs. Nirsu Narayan Sinha, Krishna 


Chandra and R, K. Sahay, for the Peti- 
tioner. 
The Assistant Government Advocate 


and Messrs. Avadesh Nandan Sahay, D. L. 
Nandkeolyar and S. Barmeshwar Prasad 
for the Opposite Party. 


Order.—This is a rule calling upon 
one Manlayak Singh to show cause why he 
-should not be prosecuted unders. 199 of 
the I. P. O. in respect of certain statements 
contained in his application of October 
16, last to this Oourt for a transfer of 
certain prcceedings under s. 145 ofthe 
Oriminal P. C., from the file of the Sub- 
Divisional Magistrate of Dinapur. The 
application was supported by an affidavit 
sworn by Manlayak Siogh, saying that the 
facts stated in the petition were true to his 
knowledge, 

The first statement to notice is the 
allegation in para. 8 of the petition that on 
August 24, 1939, when certain ijaradar 
who like Manlayak Singh were members of 
the second partyin the proceedings before 
the Magistrate applied to him for an 
adjournment, the Magistrate in the pree 
sence of their Advocate and others made 
an observation to the effect that the 
ijaradar is a mere fareidar of the Sehra 
Babus (the maliks), that even if this case 
be transferred, "Sehra Babu has to remain 
in the same Sub-Division” ete. Mr. Nirsu 
Narayan Sinha who appears for Manlayak 
Singh has stated that Manlsyak is a 
gomasta of the Sehra Babuson Rs. 5a month 
and is entirely innocent of English. It 
isnt claimed that the Magistrate made his 
observations in any language but English, 
The allegation now in question is a ree 
petition of what was stated in Manlayak’s 
application to the District Magistrate for a 
fransiet of the proceedings before the 
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matter was brought to this Gour; andin 
showing cause on thatoccasion, as on the 
present occasion, the Magistrate says that 
the petitioner's allegation is a hopeless dis- 
tortion of what he had said.. I do not wish 
to say anything more on the present occa- 
sion than can be helped, having regard to. 
the fact that [ am now merely considering . 
the question whether an inquiry ought not 
to be made into an offences unders. 1 }, 
and not the question whether there are 
sufficient materials before me for Manlayak’s 
conviction, I will therefore content myself 
with eaying that on present materials 
Manlayak’s statement in para. 8 of his 
application, which he swore was true to 
his knowledge, appears to be false and 
could not have been believed by him to be 
true. What leads me tothis conclusion ‘is 
the circumstance that Manlayak made hig 
application to the District Magistrate after 
the ijaradars of the Sehra Babus had 
applied to the District Magistrate for a 
transfer on grounds which were evidently 
felt to be inadequate, coupled with the 
fact that there is no pretence that Man- 
layak could understand English, besides 
the Magistrate’s report and the probabilities 
of the situation, : : 

In para. 9 of his application Manlayak 
stated that the Magistrate did not prepare 
any note of his local inquiry or inspection 
of July 2, 1939. The learned Advocate who 
appears for him has referred to s, 148 of 
the Oriminal P. O., which speaks of a local 
inquiry and tos. 539-B which speaks of a 
local inspection; and he has pointed out 
that the latter requires the Court without 
unnecessary delay, to record a memorandum 
of any relevant facts observed at such 
inspection. But the inquiry or inspection 
in the present case was not held under 
either of these provisionsof the law, and 
nothing really turns on such distinction 
as may be made between the two sections. 
That the Magistrate made a local inquiry 
in connection with the proceeding (which, 


‘itis to be noted, was then: a: proceeding 


under s. 144), and made it in the presence 
of Manlayak among others is not disputed; 
and the inquiry reportis on the record, 


‘Mr. Nirsu Narayan Sinha has, however, 


been able to point to several circumstances 
indicating that Manlayak may have believ- 
ed, that there was no such note on the 
record. It appears that two days after the 
inquiry Manlayak filed on urgent- applica» 
tion for acopy of the note, but that this 
application was refused by Maulavi 
8.8. Zaffar Hossain, the Second Officer 
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of Dinapur, on the ground that the records 
were not available.. This might not un- 
reasonably give the impression that the 
note was not on the record, for it is hardly 
to be supposed that the Second Officer 
would refuse acopy merely because the 
Sub-Divisional Officer might have kept the 
. whole record with himself. Nor did sub- 
sequent happenings help to displace such 
an impression or remove what confusion 
there may have been. The allegation that 
no note was prepared was made in Man- 
layak’s application to the District Magis. 
trate for transfer; but this was not one 
of the grounds on which the District Magis» 
trate called for an explanation, with the 
result that in dealing with that ground 
the District Magistrate did not notice the 
inspection note and only said that “there 
was in fact no local inspection under the 
Oriminal P. O. What appears to have 
happened is that the learned Magistrate 
visited the village in his executive capacity.” 
This observation could only help to confirm 
the impression of Manlayak, whose urgent 
application for acopy had been’ rejected 
on palpably inadequate grounds, that no 
inspection note had been prepared, It has 
also been brought tomy notice that when 
last month an application was made in this 
Court on Manlayak’s behalf for a copy 
of the inspection note, what was supplied 
to him was a copy not of the inspection 
note of July 2, 1939, but of a note of the 
Magistrate dated September 4, which is 
found intherecord of the District Magis- 
trate though itis not at allelear how it 
came to be there. Manlayak’s allegation 
that the Magistrate did not prepare any 
inspection note is wrong in fact, but the 
circumstances placed before me by Mr. 
Nirsu Narayan Sinba do suggest that not 
only did he not know or believe it tobe 
false but that he may well have believed 
it to be true. 

In para. 12 Manlayak Singh spsaks of 
undue pressure being breught to bear in 
his malik bythe Magistrate for accepting 
arbitration. This again is said. to be true 
to Manlayak’s knowledge. The allegation 
was made inthe application to the District 
Magistrate but was not among the grounds 
on which the District Magistrate called for 
an explanation from the Sub-Divisional 
Magistrate. In his explanation to this 
Court the Magistrate says that he had 
„asked the landlord to settle the matter by 
arbitration “which, as a matter of policy, 
a 8. D. O. is requited to do these days.” 
The District Magistrate says onthe same 
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point that every Magistrate tries to settle 
such matters amicably, and with reference 
to Manlayak’s contention that the refusal of 
the malik toaccept arbitration has caused 
great annoyance to the Sub-Divisional 
Magistrate, observe that if the Magistrate 
were to be ‘annoyed by the reluctance of 
any party to accept an arbitration, he 
willhave to be annoyed practically every 
day. Thelearned Advocate for Manlayak 
has contended that the Sub-Divisional Magis- 
trate has not explicitly denied putting 
any pressure upon Manlayak’s malik to 
accept arbitration, and that it should theres 
fore be taken from the Magistrate’s 
mention of “a matter of policy” and his 
reference tothe fact that “executive and 
judicial functions are unfortunately vested 


in the Sub-Divisional Magistrate” that 
pressure was exercised on Manlayak’s 
maliks, I am not impressed by this 


contention, for it ignores tne distinction 
between asking a party to settle a matter 
by arbitration and exercising undue 
pressure, or indeed any pressure at all, 
in asking a party to accept aribitration. 
I cannot, on present materials, believe 
that the Magistrate exercised any pressure 
on Manlayak'’s maliks at all, especially as 
the petitioner has carefully refrained from 
explaining what the “undue pressure” 
was, and as there is no reason to think 
that anything was done through this low- 
paid agent ofthe maliks. 

The only other matter that it is necessary 
to refer toisthe allegationin para, 13 of 
Manlayak's petition regarding the formation 
of a conciliation board by the Sub-Divisional 
Magistrate, with its first sitting at Bikram 
on August 13, 1939 at which the Magistrate 
delivered a speech from which 

“it is apparent that he holds the view that the 
original tenants are in cultivating possession of the 
lands over which even possession had been delivered 
by the Civil Court by means of the writ of delivery 
of possession.” Me 

The Magistrate states the composition 
of the conciliation board including three 
landlords, two Oongress workers, two 
Kisan workers, one big cultivator and 
Rai Bahadur Brijnandan Singh of Maner, 
a Govt. Official, and says that at the 
meeting which he called at Bikram four 
or five other persons were present. If 18 
not pretended that Manlayak was among 
the persons called, and the ‘affidavit does 
not say that he was present. The Magis- 
trate adds that “the idea in forming the 
committee is to help the tenants and 
landlords as well, so that disputes may be 
or resort to 


“856 


direct action.” In the circumstances it is 
inconceivable that the Magistrate said 
anything of the kind that Manlayak has 
put forward on oath in para. 13 of the 
application regarding the Magistrate’s 
‘views. It has been contended on Manla- 
yak’s behalf that the Magistrate has not 
expressly denied the petitioner’s allegation 
‘and that, therefore, his reply should be 
-taken to bea tacit admission of the matter 
charged by Manlayak. In my opinicn 
the Magistrate has said enough to 
‘warrant one in holding that he emphatic- 
ally denies the allegation. I am not 
‘prepared to deal with the Magistrate's 
explanation like the counter-affidavit of a 
party in answer to an affidavit filed by an 
applicant; and we have in Manlayak a man 
who, in order to obtain a transfer, is 
making allegations on oath relating to 
matters, several of which were conducted 
in Hoglish, alanguage which hedoes not 
pretend to know. He could, prima facie, 
haveno real knowledge cfthem himself 
at all, even though that did not prevent 
him from swearing the affidavit, nor has 
he attempted to indicate the sources of his 
knowledge of such matters. 

Tre rule was supported by the Orown 
which, on instructions received from the 
Magistrate, ie willing to prosecute. 

In my crder of January 29, I referred 
to the tendency I have been noticing re» 
cently on the part of applicants to make 
reckless allegations in the affidavits filed 
in this Oourt, Having taken into consideras 
tion all the circumstances, I am of opinion 
that ib is expedient in the interests of 
justice that an enquiry should be made 
into an offence under s. 199 of the [.P. 0, 
that would appear, on the materials at 
present before me, to have been committed 
by Manlayak Singh in respect of the 
allegations contained in paras, 8, 12 and 13 
of his transfer application of October 16, 
Jast. Leta complaint be made according- 
ly over the signature of the Registrar and 
forwarded toa Magistrate of the first class 
having jurisdiction. 


D. Order accordingly, 
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LAHORE HIGH COURT 
Criminal Miscellaneous No, 314 of 1939 
November 25, 1939 
MONROE, J. 

_ Lala GHANSHAM DAS BIRLA 
AND OTHERS—ACOUSED— PETITIONERS 
versus 
SURAJ BHAN-—COMPLAINANT— 
RESPONDENT 

Criminal Procedure Code (Act V of 1898), a. 56)-A 
—Power of High Court toamend its order made on 
transfer application with consent of parties, by 
way of explanation. 

A transfer application was made to the High 
Court which directed a de novo trial and that the 
trial Magistrate was not to be bound by any order 
of the first trial Magistrate. The order was made 
after a long discussion and was except in form a 
consent order. The petitioner made a further ap- 
plication on the ground that the order was obscure 
and sought to have it made clear: 

Held, that the High Court had no power to 
amend its order by way of explanation or other 
wise. 


Mr. N.C, Pandit, for the Petitioners. 
Mr. Chhotay Lal Bhargwa, for the Rege 
pondent. 


Order.—A transfer application was 
made in this matterand by my order of 
September 12, 1939 I directed a de noo trial 
and that tke trial Magistrate was not to be 
bound by any order of the first trial Magis- 
trate. Theorder was made after along 
discussion and was except in form a 
consent order. The petitioner has now 
made a further application on the ground 
that the order is obscure and seeks to have 
it made clear. The petitioner took this 
step, because it was represented in the 
trial Ccurt that: 

“the orderof the Magistrate at Hansi dated April 
22, 1939 remains intact and Mr. G. D. Birle ought 
to have attended the Oocurt in person”. 

I donotthink that I have power now to 
amend my order by way of explanation or 
otherwise : but atthe same time I cannot 
refrain from expressing the opinion that 
the ccnduct of the respondent's Counsel 
who so represented the effect of my order to 
the Magistrate has, to say the least, been 
uncandid. I have nodoubt that my order 
was based on the understanding between 
the parties expressed in open Oourt that 
all proceedings, orders and steps of any 
kind already taken in the trial Court, save 
only the filing cf the complaint, were to 
betreated as not having taken place, I 
have no option but to dismiss this appli- 
cation, but in the circumstances! award no 
ccats. ; é 


8, Application dismissed. 
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MADRAS HIGH COURT 
O. 8. Appeal No. 75 of 1936 
May 2, 1938 
Leaca, O.. J. AND KRISANASWAMI Ayyanaar, J. 
K.M. VENKATACHALA OHETTY— 
APPELLANT 


vETSUS 

N. D. NATESA CHETTY—Responpent 

Partnership—Dissolution—Accounts—Both partners 
paying bribes to secure contracts for partnership — 
Payments entered in partnership books as items of 
expenditure—Suit for dissolution and accounts— 
Such payments cannot be taken into account in 
ascertaining shares of profits—Evidence— Apprecia- 
tion—Hvidence merely oral testimany—Decision of 
trial Court, when should be varied. 

and B entered into partnership for supplying 

goods to certain institutions. A was to supply 
‘funds and B to do work. Both the partners gave 
bribes to officials of various institutions in order 
to ensure that contracts were placed with the part- 
nership and entered those payments in the partner- 
ship books as items of expenditure. B sued for 
dissolution of partnership and for accounts : 

Held, that the payments towards bribes could not 


be taken into acccunt in ascertaining the shares 
of profits. B was not entitled to credit for the 
sums paid by him as bribes nor could A obtain 


credit for the sums paid Ly him in this way. 137 
Ind. Jas. 334 (1), distinguished. 

Where the evidence consists merely of the oral 
testimony of the parties and the trial Judge who 
had the advantage of seeing the parties in the 
Witness-box accepted the testimony of the respond- 
ent, before this decision can be varied it must be 
shown that he was not justified in his conclu- 
sion. 


0,8. A. from the judgment of Wadsworth, 


J, in O. 8. No, 038 of 1932, dated March 27, 
1936. 


Mr. G. Ramakrishna Ayyar, for the Ape 
pellant, 

Mr, T. Krisana Raja Naicker, for the Res- 
pondent, 


Leach, C. J.—The suit out of which this 
appeal arises was one for the dissolution 
of a partnership and forthe taking of ace. 
counts therecf. The respondent was the 
plaintiff. He claimed that in 1927 he and 
the appellant entered into a partnership for 
the purpose of supplying gocds to jails 
and other institutions in this Presidency, 
the appellant pruviding-the finance and the 
respondent doing the work. ‘I'he appellant 
denied that the relation between them cone 
stituted a partnership. His case was that 
the respondent was merely an employee 
who was to be remunerated on the basis of 
a share in the profits. The learned Judge 
held that there was in fact a partnership 
and passed a preliminary decree for the 
taking of accounts. In directing the 
Official Referee to take the accounts the 
learned Judge stated any item of expens 
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diture which was shown to be for an un- 
lawful purpose was to be excluded. The 
reason for this direction was that bribes 
had been given to officials of various in- 
stitutions in order to ensure that contracts 
were placed with the partnership. Tha ap- 
pellant contends that the learned trial 
Judge was wrong in holding that there 
was a partnership and that he also erred 
in giving this direction to the Official 
Referee. The question whether a partner- 
ship existed is one of pure fact, and the 
evidence consisted merely of the oral testi- 
mony of the parties. The learned trial 
Judge who had the advantage of seeing the 
parties in the witness box accepted the 
testimony of the respondent, 
the advantage which the learned trial 
Judge had in this respect and before thig 
decision can be varied it must be shown 
that he was not justified in his conclusion, 
No reason has been advanced why we 
should accept the appellant’s word in pree 
ference to that of the respondert, and not 
having heard their evidence we must accept 
the decision of the learned trial Judge ag 
being correct. 

With regard to the direction of the learned 
trial Judge to the official Referee, it ape 
pears that the appellant had himself paid 
bribes to officials and had entered those 
payments in the partnership books as items 
of expenditure. It also appears that the 
appellant supplied funds to the respondent 
for the purpose of the partnership - and 
that the respondent applied part of the 
funds so supplied to him in payment of 
other bribes. The learned trial Judge was 
of the opinion that illegal payments of this 
nature could not be taken into account in 
ascertaining the shares of profits. In hig 
opinion, if either party had been foolish 
enough to give a bribein the hops that hig 
partner would bear his share of the expen- 
diture he could not use the Court to ree 
cover that share. We are in entire agrees 
ment with this decision. The learned Ad- 
vocate for the appellant has quoted to us 
the case in Joti Prasad v. Hardwari Mal (1), 
but the facts of that case were quite 
different from the facts in the present 
case. There the partnership capital had 
been utilized for the payment of bribes 
with the consent -of the partners and the 
money had left the firm for this putpose 
with their joint consent. Therefore it was 
not pcssible, without taking into considera- 
tion these outgoings, to decide the true 


(1) 53 A 54; 137 Ind. Oas. 334; AI Rag32 Al, 
128; Ind, Rul. (1932) All. 324, "| : 


We have not’ 
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position between the partners. In the 
present case, it is not a question of partner- 
ship capital having been paid away in 
this way.. The appellant wanted the Court 
to allow him to debit the partnership with 
moneys which he spent by way of bribes. 
‘He is not entitled to do so, and we consider 
the direction -of the learned trial Judge, to 
be a very proper one. Just as the appel- 
lant will not be entitled to credit for the 
sums paid by him as bribes the respondent 
will not obtain credit for the sums paid by 
him inthis way. The appeal will be dis- 
missed with costs in favour of the reg- 
pondent., 


N.S, Appeal dismissed, 


RANGOON HIGH COURT 
Criminal Appeal No, 742 of 1939 
September 19, 1939 
MosgLY AND Mackney, JJ. 

NGA OHIT TEE—APPRLLANT 
VETSUS 
Tas KING— OPPOSITE Party 

Penal Code (Act XLV of 1860), s. 302—Sentence 
—Accused sixteen years of age murdering deceased 
half hour after receiving provocation from deceased 
—Circumstances held justified lesser punishment? 

Where the accused was only sixteen years old 
and had committed murder by a blow with a dah 
on the back of the neck of the deceased half an 
hour after the accuged had received some provoca- 
tion from the deceased : 

Held, that the circumstances afforded ample 
justification for the imposition of the lesser penalty. 
132 ‘Ind. Oas. 716 (1) and 45 Ind. Cas. 240 (2), dis- 
tinguished. 


Or. A. froman order of the Sessions 
Judge, Tharrawaddy, dated August 28, 
193°. 

Mr. L. H. Wellington, for the Appellant, 

Mr. Tun Byu, Govt. Advocate, for 
“the King. 

Mosely, J.—The appellant Chit Tee, 
aged just over sixteen, was sentenced to 
death, under s. 302, Penal Oode, for the 
murder of his fellow field labourer Sit To, 
aman of twenty-two. On the occasion 
in guestion, about dusk, Chit Tee and Sit 
To were in their employer's kitchen when 
Sit To complained to their employer's wife, 
Ma On Yin (P. W. No. 3), that Chit Tee was 
“ploughing rather widely,” i. e, making 
the furrows too far apart. Ohit Tee, 
resented this and told Sit To not to 
malign him, and Ma On Yin told Ohit Tee 
what Chit Tee probably would not have 
liked, that Sit To was telling him this 
for his good, and Sit To said, “I am not 
telling*stories -against you, Jjust want you 
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to learn your work and it is for your good.” 
The same witness says that four or five 
days before, Chit Tee and Sit To hada 
quarrel, when Chit Tee said he could not 
do certain work which he was asked to 
do alone, and Sit To told him that he was 
always arguing (twet-ka-ta-la1) when he 
was asked to work. After this the appel- 
lant went into the main room of the house 
while the others were going to have tea, 
When Ma On Yin told Chit Tee to join 
them, he replied that he wanted to sleep, 
About a pot-boil (20 or more minutes) later 
Chit Tee came out of main room and cut 
Sit Toon the neck with a dahonce and 
then ran away. 

The blow was necessarily fatal, a portion 
of the trachea, vertebra and spinal cord 
being severed. The crime was not denied. 
Allthat is pleaded isthatin virtue of the 
appellant's youth he should not be given 
the extreme penalty. Thelearned Judge 
thought that the facts of the case were 
similar to those in Tiri v. Hmperor (1), 
where if was said that youth alone is not in 
every case of murder such an_ extenuating 
circumstance as would justify the imposi- 
tion of the lesser penalty bat it- should 
be taken into consideration with the other 
facts of the case. In Tiri v. Emperor. (1) 
the accused was about eighteen, and tha 
crime was committed some ten days after 
the accueed had had a dispute with his 
uncle. The accused in that case came 
behind the deceased when he was plough- 
ing and killed him by a blow on the 
back of the neck (as bere). In-the case 
quoted there, Chit Tha v. Emperor (2) the 
accused was sixteen years of age and killed 
aman ona sudden encounter with him, 
though in that case his quarrel with him 
dated some months before, In the present 
case, the accused is only sixteen, and the 
Crime was committed half an hour after the 
accused had received some  provccation 
from the deceased, We consider that the 
circumstances of this case afford ample 
justification for the imposition of the lesser 
penalty. Theconviction under s. 302, Penal 
Code, will be upheld, but the sentence 
reduced to transportation for life. 


8. Sentence reduced. 


(D 9 R 81; 132 Ind. Cas, 716; A I R 1931 Rang. 
171; (1931) Cr. Oas. 667; 32 Or. L J 941; Ind. Rul. 
(1931) Rang. 204. 

2) 9 L BR 165; 45 Ind. Oas. 840; AI R198 L B 
58; 19 Or. L J 648. 
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PATNA HIGH COURT 
Appeal from Appellate Decree No. 997 of 
1938 


January 28, 1940 
AGARWALA AND ROWLAND, JJ. 
BRAHMDEO NARAYAN—PLaINtTIFF 
— APPELLANT 
VETSUS 
BRAJBALLABH PRASAD AND OTHERS 


— DEFENDANTS — RESPONDENTS 

Evidence Act (I of 1872), s. 92—Part considera- 
tion of sale-deed illegal— Proof of illegality, if can 
be given—Consideration being withdrawal of cri- 
minal prosecution under s. 408, Penal Code (Act 
XLV of 1860;—Contract, if void under Contract Act 
(IX of 1872), s. 28—Money paid in pursuance of 
such contract, if can be returned—Contract, result 
of undue influence, effect. 

The proof of any fact which would invalidate a 
sale-deed on grounds such as fraud, intimidation 
and illegality is admissible under the first proviso 
to s. 92. Evi. Act. Collins v. Blantern (l; and Paz- 
ton v. Popham (2), relied on. [p 80, col. 2.] 

If it be an implied term of a sale-deed that a 
criminal complaint under s. 408, I P. O., would not 
be further proceeded with, then the consideration 
is unlawful. It is enough if the inference - neces- 
sarily follows from the evidence that the considera- 
tion was such. In such a case the consideration 
for the agreement being illegal it is void by rea- 
son of s. 23 of the Contract Act, 123 Ind. Cas, 187 
(4), relied on. [ibid.] 

. If the prosecution has been withdrawn in pur- 
suance of such agreement, the money paid by the 
other party cannot be returned. Whoever is a 
party to an unlawful contract, if he hath once paid 
the money stipulated to be paid in pursuance 
thereof, he shall not have the help of a Court to 
fetch it back again. A person shall not have a right 
of action when he comes into a Court of justice in 
this unicean manner to recover it back. This is 
more succinctly rendered by the maxim: in pari 
delicto melior est positio possidentis. No refund of 
money or return of consideration given under an 
agreement not to prosecute a criminal case will be 
allowed unless circumstances disclose pressure or 
undue influence. Mere fear of punishment in a 
criminal case does not constitute undue influence. 
Browning v. Morris (5) and 28 Ind. Oas. 713 (6), 
relied on. |p. 861, col. 1) 


A, from a decision of the Additional Dis- 
n Judge of Patna, dated August 31, 
93 a 


Messrs, Hareshwar Pd. Sinha and Rati 
K. Choudhury, for the Appellant: 
Mr. B. K. Saran, for the Respondents. 


Agarwala, J.—This is an appeal by the 
plaintiff from a decision of the Additional 
District Judge of Patna reversing a decision 
of the Subordinate Judge. The appeal 
arises out of a suit for recovery of the unpaid 
portion of the. consideration of a sale-deed 
executed by the plaintiff in favour of defen- 
dant No. 1 or alternatively, for recovery of 
the subject: matter of the sale-deed, There 
- i also a prayer for the refund of Rs. 800 
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deposited by the plaintiff with defendant 
No. 3 in circumstances which will appear 
presently, and also for one month's salary 
alleged to be due to the plaintiff from defen- 
dant No, 1. Defendant No. 1 is the owner 
of an estate in the Gaya District and the 
plaintiff was his Tahsildar. In March, 1935, 
defendant No. 1 initiated a prosecution 
against the plaintiff on a charge under 
s. 408 of the J. P. O., alleging that he had 
misappropriated a sum of Rs. 1,535-1-9 out 
of the rents which he had collected from 
the tenants of defendant No.l. The ease 
of the defendant No. 1 is that in order to 
induce him to withdraw from this prosecu- 
tion the plaintiff agreed to repay the money 
misappropriated and to convey 40 bighas 
of land which is the subject-matter of the 
saleedeed. The plaintiff in fact deposited 
Rs. 800 with a person whom both parties 
trusted and executed a handnote for Rs. 750 
in favour of a relative of defendant No. 1. 
This handnote was executed on July 22. 
1935, the same date as that on which the 
sale-deed was executed. It is necessary to 
state few particulars with regards to the 
40 btghas of land which is the subject-mat- 
ter of the sale-deed. Itis alleged in the 
pleadings that waile the estate of defene 
dant No. | was under the management of a 
Oourt of Wards a decree for rent was 
obtained in respect of 63 bighas of land. The 
plaintiff, as Tahsildar of the estate, bid for 
this property at the sale in execution of the 
rent decree but instead of purchasing it 
on behalf of the estate he purchased it in 
his own name. Thereafter he reimbursed 
himself for the price of the property by 
selling 23 bighas of the land for the price 
which he had paid for the whole of 63 
bighas. When called upon to convey to de: 
fendant No. 1 the remaining 40 bighas he 


‘declined to doso, This area of land, theres 


fore, although it was not in any way directly 
concerned with the charge of criminal mis- 
appropriation, wasa matter of contention 
between the parties at the time when the 
presecution was pending. On July 23, 1935, 
a petition was filed in the Oourt of the 
Magistrate before whom the prosecution was 
pending stating that the parties had com- 
promised and asking the permission of the 
Court to terminate the proceeding. Although 
the charge was under s. 408 of the I. P. O., 
which was not a compoundable offences Me 
Magistrate permitted the dispute to be 
compromised and passed an order of ace 
quittal on July 26, 1930. In order to be 
able todo this the Magistrate was cone 
strained to hold- that the charge dibclosed . 


860 
against the present plaintiff was one under 
s. 403 of the I. P.C., and not under s. 408, 

‘the former offence being an offence com- 
poundable with the permission of the Court. 
It is difficult to appreciate how the Magis- 
trate came to take this view. The charge 
was that the plaintiff as Tahsildar of defen- 
dant No. 1 had misappropriated monies 
which he had collected from the tenants of 
defendant No. 1. Those facts, if proved, 
constituted an offence under s. 408. Howe 
ever that may be, the plaintiff was acquitted 
in the criminal proceeding. Having secur- 
ed his acquittal he then showed reluctance 
to complete the agreement with defendant 
No. 1 and declined to register the sale-deed 
which he had executed as part of the con- 
sideration for the ccmpromise, Defendant 
No. 1 accordingly on August 22, 1935, 
applied for compulsory registration of the 
sale-deed. This was ordered by the District 
Registrar on May 18, 1936. In the mean- 
while, on November 23. 1935, the plaintiff 
instituted the suit out of which this appeal 
has arisen, 

The plaintiff alleged in his plaint tuat the 
consideration for the compromise was the 
payment cf Rs. 1,550 but as he had only 
Rs. t00 he executed a handnote for the 
balance of Rs. 750 but defendant No. 1 not 
being agreeable to accepting a handnote in 
lieu of cash the plaintiff agreed to convey 
the disputed 40 bighas to him for a con- 
sideration of Rs. 4,000 out of which consi» 
deration defendant No. 1 was to deduct 
Rs. 1,550 and pay the balance to the plain- 
tiff, The suit as originally instituted was 
fcr the recovery of the balance of the con- 
sideration mcney for the sale and for refund 
of Rs. 8LO which had been deposited with 
defendant No, 3. After the sale-deed had 
been registered the plaintiff amended the 
relief portion of the plaint and inserted a 
prayer for recovery of possession of the 40 
bighas. 

The Court of appeal below has disbelieved 
the plaintiff's version of the terms of com- 
promise and accepted the version of defen- 
dant No. 1, namely, that the conveyance of 
the 40 bighas was a part of the consideration 
for defendant No. 1 withdrawing from the 
prosecution. On behalf of the platntiff- 
appellant it has been contended that the 
Court was not enfitled to-entertain evidence 
intehded to show that the sale deed was 
something other than it purported to be, 
namely, a sale for a consideration of 
Rs. 4,000. Section 92 of the Evi. Act is 
relied upon for that contention. The first 

“ proviso to the section, however, permits the 
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proof of any fact which would invalidate 
any document referred toin the section on 
grounds such as fraud, intimidation and 
illegality. The validity of a document may; 
therefore, be challenged in the present 
case on the ground of the illegality of the 
transaction. The first proviso appears to 
adopt the lawas laid down in Collins v. 
Blantern (1). In that case two persons who 
had been indicated on a charge of perjury 
by one Rudge agreed to give Rudge a note 
for £350 as a consideration for his not ap- 
pearing to give evidence at the trial. In a 
suit on the note the defendant pleaded that 
the transaction was an illegal ons and that 
It was held 
that illegality may be pleaded as a defence 
to an action on a bond. In a later case the 
doctrine was carried further in Faxton v. 
Popham (2), where Lord EHllenborough 
observed, 

“Since the case of Pole v. Harrobin (3), it has been 
generally understood that an obliger is not tied up 
from pleading any matter which shows that the bond 
was given upon an illegal consideration, whether 
consistent or not with the condition of the bond,” 

So far as the law of this country is 
concerned it would appear to be the same, 
In Kamini Kumar Basu v. Birendra Nath 
Basu. (4), the Privy Council held that if it 
be an implied term of an ekrarnama or 
a reference to arbitration that a criminal 
complaint would not be further proceeded 
with, then the consideration. for the 
ekrarnama or the reference, as the case 
may be, is unlawful, and the ekrarnama 
or the -award is invalid, quite irrespec- 
tive of the fact whether any prosecution 
in law has been started or there is some- 
thing for which it is to be droped, and 
that it was not necessary that an agree- 
ment to settle criminal proceedings should 
be expressly stated as part of the considera- 
tion. It is enough if the inference neces- 
sarily follows from the evidence that the 
consideration was such. This was the 
finding of the Court below and I have no 
hesitation in accepting that finding that 
the execution of this sale-edeed was a part 
of the consideration for dropping the 
criminal proceeding against the plaintiff. 
It is clear that the consideration for the 
agreement between the parties was illegal 
and, therefore, that by reason of 8, 23 of 
the Contract Act it was void. 

(1) 1 Smith’s L. O. (3th Ed.) 406. 

(2) (1808) 9 Bast 408, (421); 103 E R 629. 

(3) (1732) 9 Haet 417n. 

(4) 57 I A 117; 123 Ind, Cas, 187; A IR 1930 P O 
100; Ind. Rul. (1930) P O 71; 32 ¿Bom, L R 639; 51 
= a 400; 34 O WN 489; SSM LJ 82; 31L W 8ll 
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The next question is whether the plain- 
tiff is entitléd to recover either the balance 
of the consideration money for the sale or 
the land, which is admittedly in possession 
of defendant No, 1. On the authorities I 
think it is clear that he must fail. The 
reason why the plaintiff cannot recover is 
stated by Lord Justice Wilmot in the 
case cf Collins v. Blantern (1), in this 
language: 

“This is a contract to tempt a man to transgress 
the law, to do that which is injurious to the com- 
munity: it is void by the common law; and the 
reason why the common law says such contracts 
are void, is for the public good. You shall not 
stipulate for inequity. All writers upon our lew 
agree in this no polluted hand shall touch the 
pure fountains of justice, Whoever is a party to 
an unlawful contract, if he hath once paid the 
money stipulated to be paid in pursuance thereof, 
he shall not have the helpof a Court to fetch it back 
again. You shall not have a right of action when 


you come into a Oourt of justice in this unclean. 


manner to recover it back. Procul, O! procul este 
profani." 

This is more succinctly rendered by the 
maxim: in pari delicto melior est positio 
possidentis. To the generality of this rule, 
however, there.isan excepticn on which the 
plaintiff-appellant relies. That exception has 
been. stated by Lord Mansfield in Browning 
v. Morris (9), as follows: 

“Where contracts or transactions are prohibited 
by positive statutes, for the sake of protecting one 
set of men from another set of men; the one, from their 
Situation and condition, being liable to be oppressed 
or imposed upon by the other; there, the` parties 
are not in part delicto; and in furtherance of these 
etatutes, the person injured, after the transaction is 
finished and completed, may bring his action and 
defeat the contract.” 


It is: contended that the plaintiff-appel- 
lant was not in pari celicto with defen- 
dant No. 1 in the transaction which resulted 
in the dropping of the criminal prosecution 
inasmuch as he was in the power of 
defendant No. 1 by reason of the pending 
prosecution. The answer to that contention 
us afforded by the decision in the case of 
Amjadunnessa Bibi v, Rahim Bakhsh 
Shikdar (6), where it was beld that 

“no refund of money or return of consideration 
given under an agreement not to prosecute a criminal 
case will be allowed unless circumstances disclose 
pressure or undue influence. “Mere fear of punish- 
ment in a criminal.case does not constitute undue 


influence.” 

In the present case the Court below 
has found that there was no evidence 
whatsoever to juctify an asserticn that the 
plaintiff had acted under any undue influence, 
duress, compulsion or fear practised upon 
him by defendant No. 1. It was also 

(5) (1778) 2 Cowp. 791; 98 ER 1264. 
ite 2&6; 28 Ind. Cas, 713:19 OC WN 383; 71 O 
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suggested on behalf of the plaintiff-appel- 
lant that as the Magistrate had agreed 
to the compromiss of the criminal procsed- 
ings the Oivil Court is not entitled to say 
that it was illegal. The contention is 
negatived by the decision in Keir v. 
Leeman (7), where it was held that an 
agreement that there shall be no prose- 
cution is illegal even though sanctioned by 
the presiding Judge. 

It was next contended that the plaintiff did 
not put the defendant into possession of 
the land in consequence of the agreement 
which he had ertered into but that defen- 
dant No. 1 ‘succeeded in obtaining possess 
sion only at a later stage after the acquittal 
in the criminal case had been recorded 
and the sale-deed had been subsequently 
compulsorily registered. The plaintiff, howe 
ever, had executed the sale deed prior to the 
acguittal and did not resile from it until 
it had achieved its object. The fact that 
he subsequently endeavoured to frustrate 
the defendant in obtaining the benefit of 
the sale does not, in any way, improve his 
position. l 

The last point on behalf of the plain- 
tiff-appellant is- with respect to the claim 
for salary. The amount involved is Rs, 35. 
The Court below held that the onus of 
proving that’ the salary was due from the 
defendant to the plaintif lay primarily 
on the plaintiff and that the mere 
denial of the plaintiff that the money had 
been received by him was not sufficient to 
discharge the onus. It is contended that 
the cnus was wrongly placed cn the plain- 
tiff in view of the defendant's admission 
that the plaintif was, at the time in 
question, his Tahsildar. It is not necese 
sary, in my view, to decide whether the 
Court was right in its view regarding the 
onus, for, it. is quite clear that the 
learned Additional District Judge did not 
believe what the plaintiff stated on oath 
whereas he regarded the defendant as a 
respectable zamindar who was not likely 
to perjure himself for a comparatively 
small sum of money. Quite apart, there« 
fore, from the question of onus, it js clear 
to my mind that the Additional District 
Judge would have accepted the denial of 
defendant No. 1 that anything was due 
from him to the plaintiffon account of 
salary in preference to the plaintiff's agses- 
tion that he had not been paid. 

In the result, therefore, I would dismigs 
this appeal but in view of the fact that 


(7)( 1844) 6 Q. B 308; 13 L J QB 359; 8 Jur. 824; 66 R 
R 392, 
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the parties were in pari delicto in the matter 
of the compromise of the criminal proceeding 
I would direct each party to bear his own 
costs of this appeal. 


Rowland, J.—I agree. 


In the Courts below the parties were 
at variance as to whether the document 
sued on was a sale-deed cr a deed of 
surrender. AsI understands, 92 it operated 
to preclude the defendants from ssserting 
that it was not a sale-deed when it was 
expressed as a deed of sale on a considera- 
tion of Rs. 4,000. But this, as my learned 
brother has said, was no bar to the defence 
proving anything that they were entitled 
to under the proviso tothe section. That 
this deed was a part of an illegal bargain 
in the same transaction with the deed it 
hardly required any extraneous evidence 
to establish, for in the recitals of the 
document itself there is a reference to the 
fact that the executant as Tahsildar had 
been using his master's collection money 
for hig own purpcse and that thereby over 
Rs. 1,500 of his master’s money was out- 
standing with him for which a criminal case 
was started and was pending. 

On other points I agree with what has 
been said by my learned brother. 

D. Appeal dismissed, 


OUDH CHIEF COURT 
Execution of Decree Appeal No, 20 of 1937 
April 26, 1940 
ZIA- UL Hasan AND YORKE, JJ. 

Pt. MURLI DHAR AND ANOTHRR— 
DEORBEE-HOLDERS—APPELLANTS 


versus 
Mst. GIRJA KUAR AND ancTHER— 


J UDAMENT-DEBTORS— RESPONDENT. 

U. P. Encumbered Estates Act (XXV of 1934), 
3. 7—Before passing of final decree for foreclosure 
mortgagor D making gift of mortgaged property to 
G—Final decree passed—Ezxecution application by 
decree-holder—Application byD under 8. 4 and 
under 8. 7 for stay of ezecutton—No debt held 
existed against D at ttmeof application—S.7 held 
did not apply. 

After passing of a foreclorure decree against the 
mortgagor D in respect of four annas share in a 
village, D gifted seven annas share in that village 
to his wife G. Subsequently the decree was made 
final and the decree-holder obtained delivery of 
possession of three annas share of the foreclosed 
prpperty. The decsee-holder’ then applied for exe- 
cuticoh against G. D applied under s. 4 of the En- 
com. Estates Act, and put in an application for 
stay of execution proccedings under s.7 of the 


Act: 
Held, that by reason of O. XXXIV, r. 3 (2) and 
(3), Oivi] P. O., after passing of the final decree 
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for foreclosure, there wag no debt existing against 
D. Moreover as the property in question. was 
gifted away by D to G prior to the application 
made by the decrce-holders for execution it could 
not be said to be the property of D. Oonsequently 
s. 7 of the Encum. Estates Act had no applica- 
tion. 


Ex. D. A. against the order of the Civil 
Judge, Unao, dated December 19, 1936. 


Mr. S. N. Srivastava, for the Appel- 
lants. | ge 

Judgment.—This is an execution of 
decree appeal against an order of the learned 
Civil Judge of Unao. R 

It appears that on. August 1, 1931, the ape 
pellants obtained a decree for foreclosure 
against Desraj. This decree was made 
final on November 9, 1932, for a sum of 
Rs. 60,000 odd, The property to which it 
related was a four anna odd share of village 
Behta. On December 23,1931, Desraj gifted 
a seven annas odd share in the village to 
his wife Mst. Girja Kuar. On November 28, 
1932, the decree-holders applied for execue: 
tion of their decres and on December 10, 
1932, obtained delivery of possession of the 
foreclosed property. Mutation in favour of 
the decree-holders was however made in 
respect of only three annae odd share. On 
October 29, 1936, Desraj applied “under 
s. 4 ofthe Encum. Estates Act, and as 
the decree-holders had applied for execution 
against Mst.. Girja Kuar on November 28, 
1935, Desráj putin an application before the 
learned Civil Judge for stay of execution 
proceedings under s. 7 of the Encum, 
Estates Act. This application was made on 
December 3, 1936, and was allowed in spite 
of the decree-holder’s objection. The pree. 
sent appeal is against the order staying 
execution proceedings under s.. 7 of the En- 
cum. Estates Act. 


We are of opinion that this appeal must 
be allowed. Under s, 7 (|) (a) of the Ens 
cum, Estates Act after an order has 
been passed under s. 6 all proceedings are 
to be stayed which are pending at the date 
of the said order tn any Oivil or Revenue 
Court in the United Provinces-in respect of 
any public or private debt to which the 
landlord is subject or with which his im- 
movable property is encumbered; but in 
the present case neither the debt existed 
nor the property against which the decree- 
holders sought execution was the property 
of the landlord applicant. Sub-rules (2) 
and (3) of O. XXXIV»? r. 3 clearly show that 
when a final decree for foreclosure is passed 
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all right to redeem the mortgaged property 
ceases and all liabilities to which the defen- 
dant: judgment-debtor .is subject in respect 
of the mortgage are deemed to have been 
discharged. ‘Therefore no debt existed 
against Desraj, who was the applicant under 
s. 4 of the Encum. Estates Act, at the 
time when the decree-holders applied for 
execution against Mst. Girja Kuar. More- 
over as we have said the property in ques- 
ticn waé gifted away by Desraj to Mst. 
Girja Kuar prior to the application made 
by the decree-holders for execution and it 
could not be said to be the property of 
Desraj. Consequently 58.7 of the Encum. 
Estates Act bad no application and 
the order of the learned Oivil Judge staying 
proceedings under that section was Clearly 
wrong. 

We allow the appeal with costs and set 
aside the order of the learned Civil Judge. 

B. Appeal allowed. 


- LAHORE HIGH COURT 
Criminal Appeal No. 692 of 1939 
October 30, 1939 
BLAOKER, J. 

JALI RAM— APPELLANT 
VETSuUS 
. EMPEROR—Rzgsponpgent - 

Criminal Procedure Code (Act V of 1898), 5. 476 
—S. 476 does not say that Court making complaint 
can only act, on statements made on oath before it 
—Allegation of corruption made against Subordi- 
nate Judge prima facie false—Complaint against 

rson making tt, under s. 193, Penal Code (Act 
RLV of 1860), da justified, 

There is nothing. whatever in the language of 
s. 476, Oriminal P, O., to suggest that a Court 
making 8 complaint can only act on statements 
that are made on oath before it. All that s. 476 
{ays down is that it should “ appear ° to the Court 
that an offence has been committed and if a res- 
ponsible officer in the position of a Senior Subor- 
dinate Judge makes a report that certain state- 
ments made on oath are false it would be sufficient 
to make it “appear” for the purposes of this 
Section that an offence of perjury has been com- 
mitted, 

Where the allegation made about Senior. Subor- 
dinate Judge practically amounting to an accusa- 
tion of corruption against him, appears prima facie 
to be false it is inthe highest degree expedient in 
the interests of justice that there should be an en- 
quiry into it. The Court ig justified in making a 
complaint under s. 193, I. P. O., against the person 
making such allegation, . 

Cr. A. against the complaint filed by the 
Sessions Judge, Gujranwala, dated May 5, 
1939. 


Mr. Bashir Ahmad, for the Appellant. 

Mr. Nazir Hussain, Assistant Legal Re- 
membrancer and Mr, Qabul Chand (for 
Manak Chsnd, Decree-holder, for the Rcs» 
pondent. 
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Judgment.—la the course of proceede 
ings in the Court of the Senior Subordinate 
Judge at Gujranwala the present appellant 
put in an application for transfer of the 
case. With this application he filed the 
usual affidavit and in that affidavit he 
made certain allegations against the ime 
partiality of the Senior Subordinate Judge. 
Asis usually the case, the District Judge 
before whom this application was made 
called for the report of the Senior Subordi- 
nate Judge on these allegations. The 
Senior Subordinate Judge denied them and 
the learned District Judge on the basis of 
this denial filed a complaint against the 
appellant under s, 193, P. O. The 
appellant has now come up cn appeal 
against this complaint under s. 476-B, 
Or, P.C. ‘he main point taken by his 
Counsel is that the statement of the learned 
Senior Subordinate Judge was not on Oath. 
There appears to me to be nothing whate 
ever in the language of s. 476 to suggest 
that a Court making a complaint can only 
act on statements that are made on oath 
before it. No doubt it could be argued 
that ifthe Court concerned had decided to 
hold an enquiry before making the com- 
plaint, such enquiry would be by means 
of taking evidence on oath, That may be 
so or may not beso. As the learned J udge 
in this case did not hold such an enquiry, 
Ido not have to consider this point, All 
that s. 476 lays down is that it should 
“appear” to the Oourt that an offence has 
been committed and it seems tome to be 
impossible to deny that if a responsible 
officer in the position of a Senior Subordi- 
nate Judge makes a report that certain 
statements made on oath are false it would 
be sufficient to make it "appear" for the 
purposes of this section that an offence of 
perjury has been committed. 


The next point to be considered is whe» 
ther it is expedient in the interests of 
justice that there should be an enquiry on 
this point, It has to be noted in this case 
that one of the allegations made about thig 
Senior Subordinate Judge practically 
amounts to an accusation of corruption 
against him, It seems to me impossible to 
deny that in such circumstances if such an 
allegation appears prima facie to ba false 
it is in the highest degree expedient in the 
interestsof justice that there should besan 
enquiry intoit, It appears to me that the 
action of the learned District Judge in 
making a complaint was fully justified and 
that there is no force in this appeal which 
18 hereby dismissed. At the request of the 
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learned Öounsel for the appellant I may 
remark in conclusion that I think that 
the learned trial Magistrate will obviously 
not let himself be influenced by the fact 
that the complaint has been made by the 
District Judge and will try the case before 
him purely on the evidence that is given 
in his Court. 
8. Order accordingly. 
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CALCUTTA HIGH COURT 
Appeal No. 1306 of 1937 
December 6, 1939 
HENDERSON, J. 

AUDH BEHARI BHAKAT— PLAINTIFF AND 
OTHERS — APPELLANTS 
Versus 
AKSHAY KUMAR DUTTA— DEFENDANT 

— RESPONDENT f 

Usurious Loans Act (X of 1918), s 3 (D) (ii — 
Applicability—Court's power under, when exercised. 
Power of the Court under 8. 8, Usurious Loans 
Act is limited to ®& case in which there is an 
agreement purporting to close previous dealings 
and to create anew obligation. _ Where there is no 
such agreement and the transaction 18 merely an 
ordinary mortgage in which the mortgagor received 
the consideration money, 8. 3 (1) (ii) has no applica- 
tion. Ghansyam Das Marwari v. J. Nichols (1), 


t followed. = 
i A. ras appellate decree of the District 


udge. Burdwan, detad April 23, 1937. 
: Mr. Apurbadhone Mukherjee, for the 
Appellants. 

Megara. Gopendra Nath Das and Kshemen- 
dra Nath Tagore, forthe Respondent. — 

Judgment,—Only one small point is 
raised inthis appeal. The plaintiff is the 
appellant. He instituted a suit on a mort- 
gage claiming 8 certain sum of money. The 
learned Munsif gave him a decree for 2 
slightly lesser amount with which he ree 
mained satisfied. The defendant, however- 
appealed. The learned Judge allowed the 
appeal and dismissed the suit and further 
ordered the plaintiff to pay to the defendant 
the sum of Rs, 485. It is now contended 
that the order for refund was not properly 
made and should be set aside. Briefly, the 
learned Judge reached this result in the 
following way: He held that s. 3 of the 
Bengal Money Lenders Act applied. Apply- 
ing the provisions of that section he came 
to the conclusion that theloan was really 
paid off by the year 1938. On this calcula- 
tion the defendant paid fyrther sums after 
thé debt had “been really discharged. He 
| ordeied ‘the plaintiff to refund such of those 
Sums as had been paid after the Bengal 
Money Lenders Act came into force. In this 
connection he said this: ; 
. “But in view of the fact that the Bengal Money- 
Ltenders Act came into force in 1933 and that apart 
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from this Act, it would have been difficult to give 
the defendant any relief I direct that the creditor do 
pay only those sums which he realised from the debtor 
since the Money Lenders Act came into force, that 
is to say a sum of Rs, 485." 
It is not very clear under what provision 
of the law the learned Judge purported to 
act. I will assume that he was acting under 
the provisions of the Usurious Loans Act. 
Under s. 3, he was entitled to re-open the 
iransaction, take an account between the 
parties, and relieve the debtor of all liabi- 
lity in respect of any excessive interest. 
He has done that and in the course of so 
doing has dismissed the suit. Mr. Mu- 
kherjee did not complain of that. The power 
of the Court to order repayment by the 
creditor to the debtor appears to be much 
more limited, The relevant words of the 
section are as follows : 
“Notwithstanding any agreement purporting to close 
previous dealings and to create a new obligation, 
re-open any account already taken between them and 
relieve the debtor of all liability in respect of any 
excessive interest, and if anything has been paid or 
allowed in account in respect of such liability, order 
the creditor to repay any sum which it considers to 
be repayable in respect thereof.” 
In my judgment this power is limited to 
a case in which there is an agreement pure 
porting tc close previous’dealings and to 


create a new obligation. In the present 


case there is no such agreement. The 
transaction was merely an ordinary morte 
gage in which the defendant received the. 


. consideration money. That would have been 


sufficient to dispose of the matter. Mr, Dds 
however, drew my attention to the' fact that 
in Ghansyam Das Marwari’ v. J. Nichols 
(1), Edgley, J., thought that the words: 
ought to be given-2 more extended: means- 
ing. With great respect to that learned’ 
Judge, I should not be prepared to follow 
that decision and it would therefore have 
been necessary for me to refer-the case to 
a Division Bench, if that were the only 
point involved. Ib appears however that 
this point was noi even taken in the grounds. 
of appeal to the lower Appellate Court and 
it emerged for the first time from the judg: 
ment of the learned Judge. If he had cone 
fined himself to the point made by the 
appellant he would have done nothing more’ 
than to dismiss the suit. The appeal is 
accordingly allowed. The decree of the 
lower Appellate Court is modified and that 
part of it which directs a decree for Rs. 485 
to be made in favour of the defendant will 
be set aside, In the circumstances of the 
case Imake no order as to costs. ‘I'he cross- 
objection is not pressed, and is dismissed 
without costs. 

8. Appeal allowed, 

(D> 42 0 WN 665. 
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CALCUTTA HIGH COURT 
Criminal Kevision No. 211 of 1940 
March 14, 1940 
Kparey, J. 
HRISHIKESH DUTI—Accuszo— 
PETITIONER 


versus 
MUNICIPAL COMMISSIONER, HOWRAH 

'  —Oompuarnant - Opposite PARTY 

Calcutta Municipal Act (III of 1923), Sch. XVII, 
rr. 56 (1), 56, 57, ss. 365 (1), 383 —R,. 56 (1) tobe read 
with other sub-rules — “Fifteen days" in r. 57, 
meaning—Requisition to person to expose foundations 
—Nature—Whether relating to objection — Rr. 56, 
07, object of — They are mandatory and must be 
strictly constru:d—Order under s. 365 (1), when can be 
issued, 

Sub-rule (1) of r. 56 is clearly intended to be read 
with the remaining sub-rules of r. 56 for the pur- 
pose of prescribing certain general conditions which 
must govern all requisitions and objections which it 
may be found necessary to makein connection with 
applications for the erection of new buildings. It 
cannot beread separately from the remaining sub- 
rules of r, 56 for the purpose of conferring upon the 
Commissioners a general residuary power to issue 
requisitions at any time when they may require fur- 
ther information to enable them to reach a deci- 
sion, [p. 867, col. 1.j 

The period of fifteen days mentioned in r. 57 must 
be used as meaning “working days” in the same 
sense in which this expression has been used in 
r. 56. [p. 26, col. 2.] 

A requisition by Commissioners to the petitioner 

to expose his foundations sought to be erected by him, 
isa requisition : for information with regard to the 
nature of the building and cannot be regarded as 
relating to an objection raised by the Commissioners 
o alates tothe building application, [p. 868, 
col, 1, 
_ The obvious intention of the Legislature in enacting 
rr. ő and 57 was to ensure that all business connected 
with applications for the erection of new buildings 
should be transacted expeditiously and it is neces- 
sary that these rules should be strictly interpreted. 
In this view of the law, it could not have been 
intended, merely by holding an inspection before the 
expiry of the statutory period of fifteen working days 
without the issue of any requisition for further 1n- 
formation, that the Commissioners should acquire a 
right to an extension ofthe time within which they 
must issue the ‘prescribed written order under the 
latter part of r. 37 (1). The intention of the Legis- 
lature is that the Municipality should follow strictly 
the mandatory procedure laid down in rr. -56 
and 57. [p. 868, col 2.] ; 

An order to stop the progress of work under s.365 
(1), Cal, Municipal Act canonly be issued in cases in 
which work is proceeding unlawfully in the manner 
indicated in s, 866 of the Act. (p, 868, col. 2). - 


Messrs. Gour Mohan Dutt and Satya 
Charan Pain, for the Petitioner. l 

Messrs, Santosh Kumar Basu, Bholanath 
Roy, Bhudhari Mchan Chatterjee and Tin- 
kari Sarkar, for the Opposite Party. 


Order.—This rule is directed against the 
order of the Police Magistrate of Howrah, 
dated December z0,°1939 under which he 
convicted the petitioner, Hrishikesh Dutt, 
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of an offence under s. 365 (1), Cal. Muni. 
Act, as extended to Howrah, read with 
s. 488 of the Act. The case for the prose- 
cution was tothe effect that the p-titioner 
had been directed by the municipal autho- 
rities on February 19, 1939 to cease work 
in connection with the construction of a 
verandah which he was building to the 
south of his premises at 60, Lakshm3n 
Das Lane, Howrah. The petitioner ignored 
this notice and continued the building 
operations with tha result that he Was proe 
secuted as stated above. The petitioners 
main contentions before the learned Magis- 
Tate seem to have been that he did not 
violate any of the building regulations 
of the Municipality and that, in any event, 
inasmuch as the Commissioners had passed 
no orders with reference to his application 
to erect the building, which was submitted 
to them on February 15, 1938 he was ene 
titled to assume that the requisite written 
permission had been granted to him having 
regard tothe provisions of rr. 57 and 58 
of Sch, XVII annexed to the Act. l 
The learned Magistrate came to a finding 


-of factto the effect that it had not been 


established that the petitioner Hrishikesh 
Dutt had violated any of the building 
rules under the Muni. Act. Ha held howe 
ever that the petitioner. had disobeyed the 
notice which was served on him under 
s. 365 (1) of the Act for the purpose of 
prohibiting him from proceeding with the 
building work and, in thess circumstances, 
the learned Magistrate found him guilty 
under s, 365 read with s, 488 of the Act 
and sentenced him to pay a fine of Rs. 60 
with costs amounting to Rs, 3-12-0, or, in 
default to suffer simple imprisonment for 
one month,- On behalf of the petitioner it 
has been urged in this case that his convic- 
tion is illegal as the order which was issued 
against him on Febrnary 19, 1939 under 
s, 365 (1. of the Act cannot be regarded as 
a valid order because an order of this 
nature can only be issued in circumstances 
to which reference is made ine. 353 of the 
Act With reference to this section it is 
pointed out that, in view of the finding of 
fact at-which the learned Magistrate arrived 
with regard tothe alleged non-compliance 
with the building rules, the petitioner could 
only-be convicted under s. 351 read with 
s. 485 of the Act if he had proceeded wih 
his building operations without having ob- 
tained the written permission of the Muni- 
cipality. In this connectien it 1s, however, 
argued that, as tbe Municipality passed no 
orders with reference to the petitioner's 
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application within fifteen days of the receipt 
thereof, he became entitled to the benefit of 
“the presumption raised in r.58 of Sch, XVII 
of the Act, under which it is provided that : 
_ “If within the period prescribed by r, 57, the 
Commissioners have neither granted nor refused to 
grant permission to execute any work, such per- 
Mission shall be deemed to have been granted.” 

The main point for consideration, there- 
fore, in connection with this matter is whe- 
ther, having regard to the presumption 
raised by s. 58, the order in respect of 
which the petitioner has been prosecuted 
can be regarded as a valid order. At this 
Stage it will be convenient to mention cer- 
tain admitted facts connected with the 
proceedings relating to this case. Prior to 
the submission to the Municipality of hig 
application dated February 15, 1938, some 
difficulties had occurred between the peti- 
tioner and the Municipality in connection 
with the erection of the new premises at 
65 Lakshman Das Lane, Howrah, more 
particularly in connection with construction 
of a privy. It would appear that thereafter 
the petitioner, on February 15, 193~, ap- 
plied to the Municipality for formal per- 
mission to erect certain new buildings at 


the above-mentioned address and with this 


application be submitted plans as required 
by r. 52 of Sch. XVI. The application had 


“mo connection with the privy with regard to 


which difficulties had occurred previcusly, 
but the plans included specifications for 
the erection of verandahs to the north and 
south of the new building. After receipt 
of the application in the Municipal Office, 
orders were passed on February 18, 1938 to 
the effect that the petitioner should be 
asked to expose the foundations of the 
building in order that they might be insg- 
pected. This requisition appears to have 
been duly issued and the municipal autho- 
rities were informed on February 22, 1938 


that the foundations were réady for inspec- ` 


tion. The inspection tcok place on February 
24, 1938. A further inspection tork place 
on March 12, and on March 23, 1938, the 
petitioner was informed that his application, 
dated February 15, 1938, couid not be 
granted on account of certain objections 
which were set forthin detail in the Come 
missioner’s letter. In the beginning of the 
following year, namely on J anuary 10, 1939, 
Ahe petitioner's case’ came before the 
Building Committee of the Howrah Muni- 
cipality, but it appears that, in spite of 
the refusal contained in the Commissicner’s 
letter dated March 23, 1938, the petitioner 
contmued building operations with the 
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result that a notice under s. 365 (1) of t 
Act was served on him on February ` 
1939, and aa stated above, it has be 
found by the learned Magistrate that 
violated this order. 

The question whether or not the petition 
has been properly convicted depends to 
very large extent upon the correct inte 
pretation of rr. 56 and 57 of Sch, XV, 
Rule 56 is the main rule which indicat 
the procedure which should’ be adopted | 
the Commissioners on the receipt of 
building application under r., 52, and r, ! 
lays down the conditions under which tl 
Commissioners may grantor refuse permi 
sion in connection with tkese application 
The general scheme of the rules relatix 
to this matter, which are set forth j 
Sch, XXVII, to the Act is to the efie 
that asscon asan application under r. ! 
.is received by the Commissioners, it shoul 
be carefully examined in order that 
may be ascertained at the earliest possib. 

“date whether (a) any further information i 
Tequired with reference to the applicatio 
or (b) it is necessary to formulate objection 
to the applications, which may be take 
“thereto on account of any prima faci 
. non-compliance with the building rules 
In this connection, it is provided by ré 
(1) that all information and document 
which it may be found necessary to re 
Quire and all objections which it may b 
found necessary to make before decidin; 
whether permission to erect a new buildin; 
should be given, shall be respectively re 
quired and made in one requisition: anc 
the applicant shall be apprised thereof a 

- the earliest possible date, < 
It isargued by Mr. Basu that aub-r. 56 (1 


. Should be read separately from the remain 


ing sub-rules ofr. 56 for the purpose 0 
conferring upon the Commissioners a gene 
Tal residuary power to issue requisitions a 
any time when they may require furthe: 
informati-n to enable them to reach a deci 
tion. The learned Advecate therefore con 
tends that recourse may be had to this 
sub-rule for the purpose of making thesi 
requisitions even’ after the procedure laid 
downin the remaining sub-rules of r. 54 
has been exhausted. With this conten: 
tion I am unable toagree. In my view 
sub-rule (1) is clearly intended to be read 
with the remaining sub-rules of r. 56 for 
the purpose of prescribing certain general 
conditions which must govern all requisi- 
tions and objections which it may befound 
necessary to makè in connection with 
applications for the erection of new build- 
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ings. In order that the applicant may not 
be unduly harassed the rule enjoins that 
only one initial requisition shall issue (of 
which the applicant shall be apprised at 
the earliest possible moment) and that this 
requisition shall mention all the points on 
which further information and documents 
are required and all objections which the 
Commissioner may find it necessary to for- 
mulate. [tis also provided that any such 
requisition which it may be necegsary to 
make must be issued within fifteen working 
days after the receipt of the _ application 
‘under r, 52 for parmission to execute the 
work. 
~- Thereafter, the subsequent procedure in 
respect of requisitions for information and 
(documents differs slightly from that which 
has been prescribed in the case of objec- 
tions. It is only if the information or 
documents furnished in connection with a 
requisition are, in the opinion of the Come 
missioners, incomplete or defective, that 
under sub-r, (3), within fifseen working 
days after the receipt of tbis defective 
information, they may require further 
information cr documenta to be furnished, 
If the party from whom information is 
sought fails to furnish it within three 
months itis provided by suber. (4) that his 
application should be refused. After the 
receipt of the information it must of course 
be considered by the Commissioners but, in 
view of the provisions of ri 57 (L), the 
Oommissioners must make up their minds 
within fifteen days after the receipt of any 
information or dccuments or further infor- 
mation or documents, which may be 
requisitioned underr. 56, whether they are 
prepared to grant or refuse permission to 
erect the building in repect of which the 
application has been made, If they fail to 
issue a written order in the termsof the 
latter part ofr. 57(1) within the abovee 
mentioned period, it is provided by r. 58 
that the requisite permission shall be deem- 
ed to have been granted. ý 
As regards objections which the Com- 
missioners may wish to take with regard 
to an application under r,. 52, the procedure 
to be followed isto some extent similar 
to that which has been prescribed in cases 
in which further information is required 
by the Commissioners, For instance, it has 
been provided in r. 56 that such objections 
must be taken not later than a date 
within fifteen days of the receipt of the 
application, If such objections are taken, 
but there is no compliance on the part of 
the applicant with the requisition within 
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three’ months, the Commissioners are 
empowered to refuse the application. It 
would appsar however that the applicant 
is at liberty at any time within three 
months of the date of the requisition to 
show cause against any objection which 
may have been put forward and it will 
then be the function of the Commissioners 
to decide whether they have been satise 
fied or not with reference to the objection. 
No precise period has been prescribed by 
the rules within which the Commissioners 
must come to a formal decision as to the 
validity of the objection after cause has 
been shown by the applicant, but it is 
clear from the provisions of r. 57 (1) that, 
if the Commissioners wish to grant pere 
mission conditionally or unconditionally to 
execute the work or decide to refuse to 
grant the permission, they must issue a 
written order to this effect within fifteen 
days of the date of their decision. On 
failure to issue such order within the pres- 
cribed period the petitioner will be deemed 
under r.58 to have obtained the requisite 
written permission to erect his building. 

If itis not found necessary to call for 
any further information or documents or to 
formulate any objections, the written order 
to which reference is made in the latter 
part of r, 57 (1) must issue within fifteen 
days after the receipt of the application 
under r. . In this connection, it is 
argued by Mr, Basu that the period of 
fifteen days which is prescribed byr. 57 
must refer to working days. With this 
contention I agree, Underr. 56 the Oom- 
missioners are allowed a period of fifteen 
working days after the receipt of the 
application, within which they may call 
for information or formulate objections, and 
it cannot therefore have been the intention 
of the Legislature that the presumption 
raised by r. 58 should arise before the last 
day allowed to them for the purpose of 
issuing the necessary requisitions. It 
follows therefore thatthe period of fifteen 
days mentioned in r. 57 must be used as 
meaning “working days” in the same sense 
in which this expression has been used in 
r. 56. Rule 57 contains no express provi» 
sion on the point whether the order of the 
Commissioners, in order to be. valid, must 
be communicated to the petitioner, but 
having regard to the particular emphasis 
which is laid on the expression “gran 
permission” in rr. 57 and 58 it would 
appear to have been the intention of the 
framers of the rules that ab soon asthe 
Commissioners have come to a decision on 
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this point, their order must be ccmmuni- 
cated tothe petitioner and the presump- 
tion raised under r. 58 will become opera- 
tive if the order is not conmunicated to the 
applicant within fifteen werking days of 
the date cf the decisicn. 

In connecticn withthe matter which is 
now under discussion, it ie a question of 
seme impcrtance whether the requisition to 
tLe petitioner to expose his foundations, 
which was dated February 18, 193%, can be 
regarded as a requisiticn for information 
Or asan Objection. Mr. Basuon behalf of 
the Municipality strenuously ecntends that 
the requisition should be regarded as relat- 
ing to an objection raised by the Ocmmis- 
sioners with reference to the building 
application and, in this view, he contends 
that the Commissioners were not restricted 
by any time-limit es regards the date by 
which they should ccme to a decision 
with reference to the objection. Having 
regard to the nature cf this particular 
requisiticn, I do not tbink it can be said 
thatit amounted to anything more than a 
requisition for information with regard to 
the nature of the building which it was 
proposed to erect and the fcundations 
thereof. It certainly cannot be said that 
it formulated any objection which might 
be maintained with reference to the build 
ing rules contained in Scb. XVII and, on 
this point therefore I am not prepared to 
accept Mr. Basu's argument. 

The learned Advocate for the Municipali- 
ty then puts forward an alternative argu- 
ment to the effect that, even if it be 
assumed that the requisition, dated Feb- 
ruary 18, was a requisition for informa- 
tion, the presumption which arises under 
r. 58 did not come into operation. In this 
connection, he contends, that an inference 
shculd be drawn that a further. requisi- 
tion for information must have issued 
under r. 56 (3)scme time between Febru- 
ary 24,and March12 when the second in- 
spection took place. In tbis view he argues 
that, as the calendar .shows that the 
second inspection took place within fifteen 
working days ofthe first inspection, and, 
as the crder of refusal, dated March 23, was 
issued well within a period of fifteen days 
from March 12, it would fcllow that the 
Municipality tcok all the necessary steps 
ewithin the periods required by rr. 56 and 
57 and therefore the order of refusal, dated 
March 23, must be regarded as effective. 
This argument is ingenious but it cannot 
be accepted, There are no materials of 
any *descripticn on tke record which would 
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justify aninference to the effect that the 
Municipality regarded the information 
supplied tothem at the time of the first 
inspection as incomplete or defective 
within the meaning of r. 56 (3) or that 
the Commissioners issued any requisition 
for further information under that sub- 
rule, Further, there is no evidence with 
regard to the nature cf the further informa- 
tion (if any) which was supplied at the 
time of the seccnd inspection on March 12. 

The cbviovs intenticn of the Legielature 
in enacting rr. 56 and «7 was to ensure 
that all business connected with applica- 
tions for the erection of new buildings 
should be transferred expeditiously and it 
is necessary that these rules should he 
strictly interpreted. In this view of the 
law, itcould nct have been intended, 
merely by hclding an inspection ‘befcre 
the expiry of the statutcry period of fifteen 
working days without the issue of any 
requisition for further information, that 
the Commissioners should acquire a right 
toanextension of the time within which 
they must issue the prescribed written order 
under the latter part of r. 57 (1). The 
intention of the Legislature is that the 
Municipality should follow strictly the 
mandatory procedure laid down in rr. ô€ 


and 57 and this they failed to do in the 


present case. It follows therefore that the 
Oommissioners should have communicatec 
their decision with regard to this mattel 
to the petitioner not later than fifteen 
working days after February 24, 1938 
As a matter of fact, they did not inti 
mate their refusal of the petitioner’ 
application under March 23, 1938, bj 
which date the petitioner -had alread; 
obtained the benefit of tke presump 
tion raised in r. 58 by reason of whicl 
it must be presumed that permission bi 
written order to erect his proposed nev 
building had already been granted to him 
In view of the abovementioned conside 
rations it is clear that the Commissioner 
had no authority to issue an older unde 
s. 365 (1), Cal. Muni. Act. in order t 
stop the progress of the petitioner's bui! 
ding work, An order to stop the progres 
of work under that section can only b 
issued in cases in which work is proceedin; 
unlawfully in the manner in s. 363 of th 
Act. In view {the terms of r. 58 of Sch, AVI 
it must be deemed that an unconditione 
written permission had been granted t 
the petitioner to proceed with the work i 
ecnrexicn with hid proposed new buildin 
in ecccidance with tbe specifications sul 
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mitted with his application under r. 52, 
Tovided he did not contravene any of the 
provisions of the Act or of any rules or 
of bye-laws made thereunder. The learned 
Magistrate has expressly found that there 
had been no such contravention. No 
iquestion arose of any illegality under sub- 
s, (2) or (3) of s. 363. It therefore follows 
that s. 363 had no application in this case 
and that the work in connexion with 
ithe erection of the petitioner’s buiding was 
not being carried on unlawfully within the 
meaning of s. 360. 

It has been faintly urged on behalf of 
the opposite party by Mr. Basu that the 
petitioner cannot now claim the benefit of 
the presumption raised by r. 58 having 
regard to the fact that, after the order of 
yefusal, dated March 23, 1938, was come 
municated to him, he submitted his appli- 
cation to the building committee of the 
Municipality and thereby agreed to all 
intents and purposes to abide by their 
decision. Although itis admitted that the 
petitioner’s application came before the 
building committee of the Municipality on 
January 10, 1939 there is noevidence on the 
record from which it can be inferred that 
[ib was at his instance that the matter came 
‘before the committee in this way. In any case 
‘however a right had certainly accrued to 
him to continue bis building operations 
having regard to the provisions of rr. 57 
and 58 and it follows that, if he continued 
those building operations after a belated 
refusal of his application by the Munici- 
pality, he would commit no criminal offence 
if he disregarded any illegal stop order 
which the Commissioners might issue 
against him. The learned Advocate for the 
Municipality in effect wishes to contend 
that the petitioner is at liberty to waive his 
right to immunity in respect of a criminal 
prosecution in the circumstances of the 
present case, but this is an argument which 
I am not prepared to accept. 

Having regard to the considerations set 
forth above [ am of opinion that the con- 
viction cf the petitioner under s. 365 read 
with s. 488, Oal. Muni: Act, is illegal. 
The conviction is therefore set aside and 
the Rule is, accordingly, made absolute, 
The fine and the ccats, if already paid, will 
be refunded. 

8. Rule made absolute. 
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ALLAHABAD HIGH COURT 
Execution Second Appeal No. 1917 of 1937 
January 15, 1940 
BENNET AND Verma, JJ. 

Firm LAOHHMAN DAS CHHIDDU LAL 
— DEORBE-HOLDBR—A PPELLANT 
VETSUS 
L, BABU LAL—SURETY AND OTABRS— 
JUDGMENI DEBTORS —RESPONDEN?TS 

Civil Procedure Code (Act V of 1908), a. 55 (4)— 
Decree-holder, when can proceed against surety. 

Unless there has been failure in both the respects 
namely in applying for adjudication and in appear- 
ance, the decree-holder is not entitled to proceed 
against the surety. Where the judgment-debtor has 
complied with one of these conditions by applying for 
adjudication as an insolvent, the decree-holder is not 
entitled to ask the Oourt to realize the security. 
34 Ind. Oas. 407 (1) and 64 Ind. Oas. 643 (2), explained 
and distinguished, 

Ex. S. A. from the decision of the Civil 
and Sessions Judge; Agra, dated August 30, 
1937. 


Mr. S. B. L. Gour, for the Appellant, 
Mr, J. Swarup, for the Respondents. 


Verma, J.—This is an appeal by the 
decree-holder and arises out of proceedings 
for the execution of a decree, which is one 
for money. The judgment-debtor was 
arrested and was brought before the Oourt 
on February 6, 1933 when he made an appli- 
cation under s. 99, Civil P. O., that he ino 
tended to file a petition for adjudication as 
an insolvent. He was directed to file a 
security bond in accordance with that sec- 
tion and the respondent, Babu Lal, executed 
a security bond which was filed, and the 
judgment-debtor was released. The judg- 
ment-debtor did apply to the Insolvency 
Oourt and an order for adjudication was 
actually passed in his favour, Tae present 
appellant appealed against that order and 
the District Court allowed his appeal and 
dismissed the application for adjudication 
on March 23,1935. Thereafter, the decree- 
holder on July 25, 1935 filed the application 
which has given rise to this appeal. By 
this application the decree-holder prayed 
that the surety be required to produce the 
judgment-debtor and if he failed to do go, 
the security be realized. It appears that 
tae case was adjourned on several occasions 
and that on one of the dates fixed, namely 
November 9, 1935, the judgment-debtor did 
appear, and as a matter of fact made an 
application tothe Court, THe surety objects 
ed to the application of the decree holder on 
the ground that the judgment-debtor having 
applied for adjudication as ari insolvent, the 
surety was discharged. Both the Oouris 


<” Griminal Procedure Oode (Act V o 


870 


below have accepted.this contention of the 
surety. 

Having heard learned Counsel for the 
appellant, we have come to the conclusion 
that the decision of the Courts below is 
correct. Sub-a. (4) of s, 55, Civil P. C. lays 
down : "...and, if he fails so to apply and 
to appear the Court may...... " Tt seems to 
us that unless there has been failure in 
both these «respects, namély in applying 
for adjudication and in appearance, the 
decreesholder is not entitled to proceed 
against the surety, The judgment-debtor 
having complied with one of these condi- 
tions. by applying for adjudication as an 
insolvent, it is clear, in our opinion, that 
the decree-holder isnot entitled to ask the 
Court to realize the security. Learned 
Counsel for the appellant has cited the case 
in Sundara Reddi v. Varadharaja Pillai, 
34 Ind, Cas. 407 51’. But the point that 
arises in the case before us was not argued 
there and no decision has been given on 
that point. Reference has also been made 
to the casein Abdul Hussein Hssufalli v. 
D. J. Mistri & Co. (2). In that case also 
the point which arises before us was not 
considered. Furthermore, it was pointed 
out by the learned Chief Justice in that 
case that the Court may in exercise of 
its discretion refuse to make an order in 
favour of the judgmentscreditor. The two 
Courts below having concurrently exercised 
their discretion in favour of the respondent, 
we see no reason to overrule them. and to 
hold that the appellant’s application should 
have been granted. For the reasons given 
above, we dismiss this appeal with costs. 


D. Appeal dismissed. 
(1) 34 Ind. Cas,407; A IR 1917 Mad. 237; (1916) 2M 
W N 273 


(2) 48 B 702; 64 Ind, Cas. 648; A IR 1922 Bom. 340; 
23 Bom. L R 1263. 


SIND JUDICIAL COMMISSIONER'S 
COURT l 


Criminal Reference No. 260 of 1939 
October 30, 1939 
Davis, J. C. AND WESTON, J. 
EMP EROR—PRosEOUTOR 
versus ; 

ELIAS ARZ MUHAMMAD—Rasponognrt. 
Coc 1898), s. 248 
—~Applicability—A pplication to withdraw complaint 
by person not complainant—Permission cannot be 
granted. . 

Section 248, Oriminal P. O., ‘provides that a com- 
plainant in a summons case may apply for per- 
Jnissién to withdraw his complaint, and this section 

e . 
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can have application only when the Magistrate 
has taken cognizance of a case upon a complaint 
preferred to him by the person who seeks to with- 
draw the complaint, A Magistrate cannot, there- 
fore, grant permission to withdraw the complaint 
when application for - withdrawal is made by. a 
person who is not the complainant. Queen-Empreas 
v. Ghenchayya (1), relied on, 


Mr. Partabrat D. Punwani, 
General, for the Crown. 


Weston, J.—This is a reference by the 
learned District Magistrate, Dadu District, 
in which he asks that an order passed by 
the First Olass Magistrate, Mehar, should 
be set sside. The order in question was 
passed in prosecution of one Elias on chare 
ges under ss. 333 and 279, I. P.O The 
case had been sent up to the Magistrate's 
Oourt by the Police upon information given 
by one Khubomal, the injured person. 
When the case came up for hearing this 
Khubomal filed an application stating that 
parties had compromised the matter and 
the sanction of the Court was asked for in 
respect of the compromise of the offence 
under s. 338, I, P. O. In respect of the 
charge under s. 279, I.P. C., Khubomal 
stated that he gave up his charge. On. 
this application the learned Magistrate 
passed an order granting permission to the 
compounding of the offence under s, 338, 
I. P. C., and accused Elias was ordered to 
be acquitted under s. 345, Oriminal P. O. 
The Magistrate then went on to state that 
the complainant was granted permission to 
withdraw the casa under s, 279, I. P. 0O., 
and the accused on this charge was there- 
fore acquitted under s. 248, Oriminal P. O. 
The learned District Magistrate has pointed 
out that it was the Orown and not Khabo- 
msl who was the complainant in the case 
and that the Magistrate was wrong in 
allowing Khubomal to withdraw the casa 
under s. 279. I. P.O, and the learned Dis- 
trict Magistrate in this c.nnection has 
quoted the case in Queen: Empress v. 
Chenchayya (1). Section 248, Oriminal P. 
O., provides that a complainant in a Bum- 
mons case may apply for permission to 
withdraw his complaint, and we think that 
this section can have application only when 
the Magistrate has taken’ cognizance of a 
case upon a complaint preferred to him by 
the person who seeks to withdraw the com- 
plaint. In the present case, as pointed out 
by the learned District Magistrate, the 
complainant is the Orown, as in fact is 
stated in the heading of the application for 
with drawal made by Khubomal himself. The 
Magistrate therefore was wrong in granting 

(1) 23 M 626; 2 Weir 310, 


Advocates 
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the permission and he should have allowed 
the case under s. 279, I. P. C., to proceed 
notwithstanding the compounding of the 
case under 6, 338, I. P.O. We must there- 
fore quash the order of the Magistrate so 
far ag it relates to the order of acquittal 
passed under s. 248, Oriminal P. O., and 
return the case for disposal on the charge 
under s. 279, I. P. O., to the Magistrate. Order 
accordingly. The accused may remain on 
the same bail as before for his appearance 
before the Magistrate, to whom the papers in 
the case should be returned through the 
District Magistrate, Dadu. 

8. Order quashed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
- Appeals Nos. 71/21 and 76/23 of 1939 
February 12, 1940 
ALMOND, J. O, AND MIR Auman, J. 
Haji ABDUR RAB MIAN MOHD. AMIN— 
DEFENDANT— APPELLANT 
Versus 
Mian RAHIM BAKHSH MIAN 
FAQIR MOHD.—PLAINTIFF—RE8SPONDENT 
Patents and Designs Act (II of 1911), s. 58— 
Suit under, must be instituted in District Court. 
The words ‘the Court’ in s. 53, Patent and De- 
signs Act, must refer to the District Court. There- 
fore, a suit under s. 53 must be inetituted in Dis- 
trict Court. © 
As. from an order and decree of the Ade 
ditional Judge, Peshawar, dated Febru- 
ary 23, 1939, 


K. B. Saaduddin Khan, L. Ganesha 
Khan, K. Abdul Wahab and 58. Aurangzeb 
Khan, for the Appellant (Appeal No. 76/23 
of 1939). 


,_. 5. B. Raja Singh and S. Anup Singh, 
1089), Abdul Rab (Appeal No. 71/21 of 


Aimond, J. C.—Mian Rahim Baktsh 
brought a suit against the defendant Abdul 
Rab under s. 53, Pa'ents and Designs Act, H 
of 1911, for an injunction to restrain the 
defendant from using his regislered design 
ofa Kulla and for Rs. $00 damages, The 
trial Court decreed the plaintiff's suit for an 
injunction and for Rs. 450 damages. Both 
parties appealed to the District Court and 
the Additional Judge dismissed the plain- 
tiff’s appeal in toto and accepted the defen- 
dant’s appeal to the extent that he set aside 
the decree of the trial Oourt as regards 
damages. Both the eparties have presented 
further appeals to this Court, 
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One point which was raised at the trial 
was whether a Court inferior to that of the 
District Court had jurisdiction to entertain 
the suit and it was found by both the Oourts 
below that as in s. 53 of the Act the words 
‘the Court’ are used whereas in connection 
with all other proceedings under the Act 
the District Court or the High Court is 
specified, it follows that any Court possesses 
ing the necessary pecuniary and territorial 
jurisdiction can hear a suit, waders. 53 of 
the Act. As far as Counsel for the parties 
have been able to trace, there is no publish- 
ed authority cn the question. In Ram Sahai 
v. Angnoo (1), it appears that such a suit 
was tried by a Oourt inferior to that of the 
District Judge for a second appeal was pree? 
ferred in that case. In Mohammad Abdul 
Karim v. Mohammad Yasin (2) the original 
case which was for an injunction and 
Rs. 200 damages was tried by the District 
Judge and there is a remark in the appele 
late judgment of the High Court to the 
effect that suits under s. 53 of the Act are 
brought in India before a District Court. 
The question, however, does not appear to 
have been the subject of contention in that 
case. In Qadir Baksh v. Ghulam Muhame 
mad (3), which was a suit for Rs. 200 
damages, the suit was also brought in the 
District Court of Lahore. Before the enact- 
ment of Act II of 1911 the law governing 
patents and designs was contained in the 
Inventions and Designs Act V of 1888. Part I 
of that Act dealt with inventions and 
Part II with designs. Definitions were given 
in both parts of the Act and those defini- 
tions include the expressions ‘District 
Court’ and ‘High Court’ but not the word 
‘Court.’ In the Act of 1911, there is a prelis 
minary part in which definitions control- 
ling the whole of the Act are ccntained 
which also include a definition of ‘High 


- Court’ ana ‘District Court’ but not of ‘Court’. 


Part I deals with patents and Part II with 
designs. Section 53 of the present Act cor- 
responds in so far as there is any corres- 
pondence with s. 57 oftheold Act. Sec- 
tion b7 of the old Act read as follows: 

“«1) The registered proprietor of a design may 
institute a suit in the District Court for the re- 
covery of any damages arising from the applica- 
tion by any person to any article of the design or 
of any fraudulent or obvious imitation thereof for 
the purposes of sale, or from the publication, sale 
or exposure for sale by any person of any article to 
which the design, or any frandulent or obyibus 


ta} A I R 1922 All. 496; 77 Ind. Cas. 517. 

(2) A I R 1934 All. 798; 153 Ind. Cas. 214; 56 A 

1032; (1934) A L J 664; 7R A 470; 1934 A L R 1133. 
(3) A I R 1934 Lah. 709; 155 Ind. Cas, 319; 35 P 

L R 731; 7 R L 691. 
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imitation thereof; has been applied, that person 
knowing or having reason to believe that the pro- 
prietor had not given his consent to such applica- 
tion. nee 

8) When the Court makes a decree in a suit 
under this section, it shall send a copy of the 
decree to the Secretary who shall cause an entry 
thereof to be made in the register of designs,” 

In the new Act subes, (2) is repro- 
duced as sub'e. (3) with the exception of 
the substitution of the word ‘controller’ fcr 
‘secretary’, The sub-s, (1) of r. 57 
was entirely re-cast and there is no men- 
tion cf the words ‘District Court’ in the new 
Act. We have perused tie prcceedings 


leading to the enactment of the Act of 1911- 


and s. 53 as it now stands was contained in 
cl. 52 of the bill and was not subjected to 
any subsequent alteraticns. Neither in 
the Statement.of Objects and Reasons nor 
in the notes on the clauses was any indica» 
tion given that it was proposed to alter the 
forum in which a suit of this nature could be 
brought and sub-s, 1 of the old 8.57 was 
recast to bring it in conformity with the 
latest Parlimentary statute on the subject. 
Taking all these facts into consideration 
namely. that although the words ‘High 
Court’ and ‘Dietrict Court’ have been de- 
fined in both the Acts whereas ‘the Court’ 
has not keen defined, that no other proceed- 
ings under the Act can be brought io a 
-Court inferior to that of the District Court 
and the circumstances in which 8.53 was 
remodelled from tke cld Act, we come to the 
conclusion that the words ‘the Court’ in s. 53 
must referto the District Court. We hold 
. therefore that the iriel Court had no jurise 
diction to entertain this suit. We set aside 
the decrees of the Courts below and direct 
that the plaint be returned to the plaintiff 
for presentation in the Court of the` District 
Judge. Costs incurred so far will be costs 
in the case. The application of one Sikandar 
Shah was before us along with this appeal. 
He has applied under s. 51-A of the Act for 
cancellation of the plaintiff's design. Fure 
ther proceedings on that application will be 
taken before a Single Judge of this Court. 
A copy of this order to be forwarded to the 
Controller of Patents and Designe, India. 


D.. l Order accordingly. 


ZAINAB BI ©. ABDUR RAHMAN (BHOP,) 
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BHOPAL HIGH COURT ` 
First Civil Appeal No. 9/38 of 1939 -. 
April 23, 1939 i 
2 . Birpi, J. ae 
Musammat ZAINAB BI—PLAINTIFE— : 
APPELLANT < 
: Tersus : 
Moulvi ABDUR RAHM AN—DEFENpANT— 
RESPCNDENT 
Muhammadan Law — Defendant. and plaintiff in 
possesston—Both claiming ownership to house as heir 
under Muhammadan Law — Suit by plaintiff— Ques- 
tion of limitation — Plaintiff under impression that 
possession of defendant, was on her behalf—Defen- 
dant's dental of plaintiff's right— Limitation for ` 


‘suit— Applicability of s. 6, Limitation Act (IX of 


1808)—Limitation Act (Bhopal) (IX of 1908), Art. 134 
—Limitation Act (IK of 1908), Art. 144. 

Fora suit for possession and declaration of title 
the cause of action arises when the title is denied 
and the possession refused. Section f, Lim. Act hag no 
application when the plaintiff all along her minority 
was under the impression that the possession of the 
defendant was on her behalf. Itis when the plaintiff 
demands possession from the defendant and when 
the defendant refuses it, that the cause of action for 
suit arises. Under these circumstances, according to 
the nature of the suit, the limitation period under 
Art. 134, Bhopal Lim. Act, which is equivalent to 
Art. 1440f British Lim. Act, is 12 years and its 
commencement would be from thetime when -the 
defendant’s possession became adverse to that cf the 
plaintiff's, Where in such a suit the defendant has not 
proved adverse possession at all but’on the contrary 
he has indicated his readiness to give the plaintiff 
her share eccording-to Muhammadan Law and -the 
plaintiff has been admittedly in possession of a 
portion of the house in dispute the question of 
adverse possession does not arise, Therefore the 
right of suing during minority accruing to the 
plaintif is not correct. The Court should first of all 
decide what the nature of the possession of the 
defendant is. Where the defendant himself claims to 
be also an heir of the plaintiff's father, and the 
plaintiff is also an heir according to the Muhammadan 
Law and both of them are in possegsion, the question 
of limitation does not arise. The possession of the heirs 
under the Muhammadan Law will not be adverse till 
an heir is not dispossessed of the property. l 


Messrs. Nasiruddin and Raghbav Dayal, 
fcr the Appellant, 


Mr. Masud Ahmad, for the Respondent. 


Judgment. Mst. Zainab Bi, plaintiff- 
appellant, has filed this first appeal 
against the order of the Oourt of 
the Munsif, Bhopal. The said. appel- 
lant filed a suit, against her unele. 
Mouli Abdur Rahman, defendant, for 
possession of a Louse, valucd at about 
Rs. 500, inherited from her father, and 
declared that during the lifetime of her 
parents the defendant was living outside 
Bhopal], and returned to Bhcpal a few days 
before the death of her parents. On 
account of there being no near relation of 
the plaintiff, he took possession of themovable . 
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and inmovable property,inherited by her from 
her father and began to bring up the 
plaintiff. The plaintiff was married about 
6 or 7 years ago, since when she has been 
under the supervision and maintenance of 
her husband, and she is now about 20 years 
of age. The house possessed by the plain- 
tiff is so. small that it is now quite 
insufficient for her family tolive in, When 
the plaintiff found that she had to put up 
with much inconvenience she demanded 
some of the part of the house occupied, by 
the defendant, and served him with a 
notice, when the defendant denied plaine 


tiff’s claim, and asserted tke house being 


his own property and ever since the defene 
dant has made it impossibls for the plaintiff 
to live in the house. The houses described 
in the plaint, were purchased by the 
plaintifi’s father and the plaintiff is their 
sole cuner, ard the defendant has no claim 
over or connection with them, It is prayed 
that a declaratory decree with poeseesion be 
passed to the effect that the owner of 
portions cf the house in pcssession of the 
defendant is the plaintiff and’she is entitled 
to get its possession and the defendant 
has no claim over that. 

The defendant in his written statement 
has raised the objection of the suit being 
time-barred, over and obove other objec- 
tions, 

The lower Oourt framed six issues in 
which the first one is relating to limitation 
which alone was decided against the 
plaintiff whose suit was dismissed against 
which this appeal is filed, ; 

The arguments of the parties’ Pleaders 
were heard and the record was gone 
through. The lower Court held that the 
right of filing the suit accrued to the 
plaintiff during her mincrity, therefore 
under s. 6, Lim, Act the plaintiff shculd 
have filed the suit within three years of 
her attaining majority. I cannot agree 
with this because the plaintiff had no cause 
to file a suit at sll within three years of her 
attaining majority as the plaintiff had all 
along been under the impression that the 
defendant was in possession of the house 
on her behalf. When the plaintif demand- 
ed more accommodation from the defendant 
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session became adverse to that of tho 
plaintiff's, In this suit the defendant 
has not proved adverse possession 
at; all onjthe contrary he has indicated 
his readiness to give the plaintiff her share 
according to Mohammadan Law. More- 
over, the plaintiff has been admittedly in 
possession of a portion of the house in 
dispute. Under the circumstances the 
question of adverse possession does not 
arise. Therefore the right of suing during 
minority accruing to the plaintiff is not 
correct. The lower Court should have first 
of all decided what the nature of the 
possession of the defendant was. The 
defendant himself claims to be also an heir 
of the plaintiff’s father, and the plaintiff is 
also an heir according to the Muhammadan 
Law. Accordingly the possession of the 
heire under the Muhammadan Law will not 
be adverse till an heiris not dispossessed 
of the property, Such is not the case in 
this suit, therefore the question of limitation 
does not arise, and this appeal in my opinion 
deserves to be accepted, 


It is, therefore, ordered that the appeal 
be accepted and the order of the lower 
Court under appeal be cancelled, and the 
original record be remanded to the lower 
Oourt for deciding the remaining issues. 
The costs shall be dependant on the 
ultimate result. The certificate for return 
of court fees shall be prepared according 
to rules. 


D. Appeal allowed, 


BOMBAY HIGH COURT 
First Appeal No. 17 of 1937 
September 13, 1939 
WassooDEw AND INDARNARAYEN, JJ. 
AYYANGOUDA BASANGOUDA 
AYYANGOUDAR AND OTIERS— DEFENDANTS 
— APPELLANTS 
versus 
GADIGKEPPAGOUDA HUCHANGOUDA 
AYYANGOUDAR—Ptarintier— 
RESPONDENT 
Hindu Law—Adoption—Widow's right—Widow 
agreeing to claim maintenance in cash and sur- 
rendering properties allotted for that purpose—Her 


and when the.defendant refused it, the Hie dian Gf ee ee Cn 
laintiff reali necessity of filing a tie ’ Pn OF aaoption—Đoie 
quit. Gee ab aes ae SUP O DETE, ane Gy O as id Of carine ° 
; = s according property_ounsequene adoption’by widow of decased <== 
to the nature of the suit the limitation rother—Adoptee, if can challenge dispositions— 
period under Art. 134, Bhopal Lim. Act which a. Fide page d ing arcen 
; its im. ancestral property—In- 
Pu lara Bs A eo ee ean uS vestments from such profita, if liable to division 


. between him and subsequently adopted son of hi ii 
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An adoption besides being a sanskar involves a 
religious duty and ceremony. The incident of that 
adoption may involve divesting of the estate vested 
in a family member. But so far as the religious 
conception underlying the practice of adoption goes, 
the law would not countenance an agreement which 
expressly aims at surrendering the spiritual duty 
of the widow. Therefore, by claiming maintenance 
in cash and surrendering the properties allotted 
for that purpose the widow cannot be said to be 
impliedly agreeing either that she would give up 
her right to adopt or that the adopted son's right 
should be restricted in relation to his claim to the 
family property. [p 874, cols. 1 & 2.) 

The sole surviving co-parcener can dispose of the 
entire property as he likes and the subsequently 
adopted son of his deceased brother could not ques- 
tion the validity of that disposition. That is be- 
cause the rights of an adopted son do not relate 
back to a period earlier than the date of the adop- 
tion, 182 Ind, Oas. 302 (8) and 183 Ind. Oas. 667 
(9), relied on. [p. 876, col. 1.] 

If profits were made from business started with 
the proceeds of the sale of ancestral property, the 
investment made from these profits would form 
part of the ancestral co-parcenary property. The 
acquisition by reason of such investment would be 
liable.to division between the adopted son of the 
deceased brother of the acquirer and the acquirer. 
|p. 877, cols, 1 & 2. | 


F. A. against tho decision of the First 
Olass, Sub-Judge, Dharwar, in 8. O. 8. 
No. 39 of 1935. 


Mr. G. R. Madbhavi, for the Appellants. 
Mr S R. Parulekar, for the Respondent. 


Wassoodew, J.—The question raised by 
this appeal from a decree of the First Olass 
Subordinate Judge of Dharwar, relates prin- 
cipally to the validity of the adoption of 
the plaintiff and also his right as an adopt- 
ed son to claim a share in certain propere 
ties acquired by a sole surviving co-parce- 
ner in the adoptive father’s family prior to 
his adoption. The relevant facts for the 
purposes of this appeal can be shortly 
stated. One SBasangouda and his two 
sons Huchangouda and Ayyangouda, de- 
fendant No. lin the case, were members 
of an undivided Hindu family, Basan- 
gouda’s two sons survived him, and the 
elder Huchangouda died first in 1910 leav- 
ing a widow Dyamavva. The sole surving 
co-parcener Ayyangouda wasin possession 
of the entire estate and he entered into an 
agreement in 1915 with Dyamavva, the 
widow of his deceased brother, in regard to 
her maintenance. Under that agreement, 
which was incorporated in a registered 
mdocaiftent on August <6, 1915, certain lands 
and a house were allowed to Dsamavva for 
her maintenance and were handed over 
into her possession, Five years later, on 
July 5, 1920, one of the properties was re- 
turned ‘by the widow in exchange -for ane 
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other. Since then, till December 17, 1923, 
the widow remained in possession of the 
property. For some reasons she then - 
thought of returning the property to Ayyan- : 
gouda in lieu of a cash allowance payabie 
to her annually for her maintenance, That 
was the subject of a third agreement exe- 
cuted in 1923. About that time it appsars 
that Ayyangouda had got two sons, who are 
defendants Nos. 2 and 3, and another son 
was born to him subsequently. On June - 
26, 1933, Dyamavva bok the plaintiff in. 
adoption according to the custom of the . 
community, and she executed a registered 
deed of adoption on that date. 
the plaintiff was adopted in proper form . 
has not been seriously disputed in this ap- 
peal. The Court below on the evidence ten- 
dered was in my opinion rightin concladiag 

that the adoption was formal!y made. 

In this suit by the adopted son; instituted 
on June 25, 1935,to claim a share in the. 
ancestral property in the hands, of the de- 
fendants, who are Ayyangouda and his sons, 
it was contended on behalf of the latter 
that the widow had relinquished her rights 
ina portion of the family property and 
also her right to adopt to her deceased hus- : 
band, and that therefore the adopted son's 
right to ashare in the estate was not merely 
curtailed but absolutely lost. It was also 
contended that two of the properties acquire . 
ed prior to the adoption, first on February 
14,1921, which was a house at Alur for 
Rs, 3,000, and the second on September 5, 
1928, which was a field . bearing Survey 
No. 7-A at Alur and purchased for Rs. 1,500, 
were the self-acquired and separate proper- 
ties of the acquirer and not part of the ane 
cestral properties and were not subject to 
division. Both these contentions were dis-- 
allowed in the Court below, anda prelimi- 
nary decree for partition upona declaration 
of the plaintiff's status was passed iu his 
favour, and he was given mesne proits . 
from the date of the suit and also past 
mesne profits in the amount of Rs. 200. 
Each party was ordered to bear his own 
costs except the costs in relation to. the part 
of the past mesae proffts which were reject- 
ed. Against the decree the defendants have 
appealed. 

The learned Advocata for the appellants 
bas challenged the validity of the adoption 
on the ground that the effect of the deeds 
of maintenance referred to was the reline 
quishment of the widow's right to adopt, It 
has also been contended that even if the 
right subsisted in the widow, the adopted 
son could not claim any interest in the face 


Tae fact that ~ | 
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of those deedsin the property of the family 
of the adoptive father, In considering the 
effect of these documents, the léarned trial 
Judge was of the view, and I think rightly, 
that they do not more than recite the agree- 
ment in regard to the manner in which 
provision for the maintenance of the widow 
should be made, The first agreement is 
specific in its nature, and the widow, after 
reciting the description of the properties 
handed over into her possessicn, gives ex- 
pression in the following words to what she 
had agreed upon : 

Thege four lands I will independentally rent them, 
and I will maintain myself from the yearly income 
of these properties. Thus I-willenjoy the properties 
during my life-time. After my death you as owners 
should take possession of these properties.” 

There is no reference to her right to 
adopt a sonto her husband in that docu- 
ment (Ex. 13), The next document (Ex. 14) 
is a mere exchange of one property for 
another and like the first it is significantly 
silent as to the alleged term in the agree- 
ment to relinquish her right to adopt. The 
third document (Ex. 15), after reciting the 
properties agreed to be surrendered to the 
husband's co-parcener or brother and men- 
tioning the cash amount that was agreed to 
be received by the widow from him in lieu 
of the surrendered properties, proceeds in 
para. 4 to narrate the object of the fresh 
agreement. She says “I ama woman and 
on account of famine, etc., it is not possible 
for meto rent the lands and recover the 
same.” There again there is no reference to 
any contemplated adoption. Nothing could 
be more fantastic than the suggestion that 
these three documents constitute a relin- 
quishment of the widow's right to adopt or 
bear that interpretation. 

It is common ground that Dyamavva's 
husband Huchangouda and his brother 
Ayyangouda at the time of the former's 
death formed acceparcenary and upon the 
death of Huchangouda, his widow Dya- 
mavva, upon the authority of Bhimabhai v. 
Gurunathgouda (1), was competent to adopt 
to her husband. Sothen it is clear that 
if the widow's power had not been lost in 
any other way known to Hindu Law, the 
adopted s-n would be entitled to the share 
he claims. Itis urged that by claiming 
maintenance in cash and surrendering the 
properties allotted for that puruose the 
widow was impliedly agreeing either that 
she would give up her right to adopt or 

(1) 60 I A 25; 141 Ind. Cas. 9; AIR 1933 PO 1; 
57 B 157; Ind. Rul. (1933) PO 1;64 M L J 34; 
(1933) M W N 1; 10 W N27; 37 L W 8:3680 
L J 542; 37 OW N10; 35 Bom. L R 200; (1933) A 
Ld 363 PO. - 
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that the adopted son's right should be 
restricted in relation to his claim to the 
family . property. The former argument 
involves a very strange doctrine. An adope 
tion besides being a sanskar involves a reli- 
gious duty and ceremony. The incident of 
that adoption may involve divesting of the 
estate vested in a family member. But so 
far as the religious conception underlyi:g 
the practice of adoption goes, in the view 
I take the law would not countenance an 
agreement which expressly aims at surrene= 
dering the spiritual duty of the widow. An 
adopted son, upon the religious theory, if 
he performs the duty of a pious Hindu, 18 
supposed to confer spiritual benefit partic 
cularly on his father in the direct line, and 
that being the main object of adoption, and 
the secular incident being merely secondary, 
I should think that it would be opposed to 
the underlying principle and against the 
radical view and spirit of the Hindu Law or 
rather the religious conception underlying 
an adoption, to accept as valid an agreement 
of the nature suggested. Moreover, an 
agreement such asthe one urged in this 
case would be illegal, for, there is no 
consideration suggested for it. Upon the 


evidence however, there is hardly any 
material to found an argument of 
renunciation of such a right. The widow 


has denied it and the cther evidence 
does not support the defence, Moreover 
more substantial proof of the alleged 
agreement was necessary to curtail the 
right of an adopted son in the property 
of his adoptive father. That could only 
be done under certain circumstances as 
pointed out by the various decisions such 
as Kashibai v. Tatya (2) and Pandurang vV. 
Narmadatat Ramkrishna (3). Their Lords 
ships of the Privy Council in Krishnamurthi 
Ayyar v. Krishnamurthi Ayyar (4) refer- 
red tothe custom sanctioning agreements 
curtailing the rights of the adopted son, 
and saidthat having regard to acone 
sensus of judicial decisions an arrangement 
made on the adoption of a minor whereby 
the widow of the adoptive father is to enjoy 
his property during her lifetime, or fora 
less period, that arrangement being 
consented to by the natural father before 


2) c0 B 668; 36 Ind. Oas. 546; AI R 1916 Bom, 
312; 18 Bom. L R 740 

(3) 56 B 395; 
A I R 1932 Bom. 571; Ind. Rul. (1932) Bom. 564. 

(4) £4 I A 248; 101 Ind. Cas. 779; A IR 1927 
P C 139; 50 M 508; 29 Bom. L R 969; 53 ML J 
57; 45 O LJ 620; 4 O W N 621; 310 WN 910; 
26 LW 186; (1927) MW N 469; 39M L T 52 
Œ 0). ; 


140 Tad Oas.200; 34 Bom. LR 1209; 
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the adoption, isto be regarded as. valid 
by custom. Any other agreement would 
not be effectual: see Venkappa v. Fakir- 
gouda (5) Purshottam v. Rakhmabai (6) and 
- Vyasacharya v., Venkubai (1). There is no 
suggestion that the agreement in this 
case 18 of an analogous nature nor ig 
there any evidence of any custom led. 
Therefore, in my opinion; the adopted 
son would be entitled to a share in the 
joint ancestral property in the hands of the 
dsfendants. 

The.next question which is not free from 
difficulty isinregard to the character of 
the disputed properties, which the defen- 
dants on the one hand claim as their 
separate properties, and the plaintiff on 
the other as ancesiral properties, It is 
important to note that the joint family 
possessed considerable other properties, 
the extent of which can be measured by 
the number of:the fields in its possession. 
The exact area of each field is not given, 
but we are told that more than thirty-one 
fields were in the possession of the family. 
Out of these in 1v20 defendant No. 1 
Ayyangouda, who was then the sole surviv- 
ing co-parcener in the family, sold one for 
asum of Rs. 3,000, It is the plaintiff's 
case that that amount was utilized by 
Ayyangouda forthe purchase of the two 
properties in d'spute. Having regard to 
the position of the sole surviving copare 
cener in relation to the properties of the 
joint family to which he has succeeded, it 
can safely be asserted that the sale by 
Ayyangouda was wi'hin` his competence, 
He wasthen the sole owner and could 
dispose of the entire property as he liked, 
and the subsequently adopted. ‘son of his 
deceased brother,could not question the_ 
validity of that disposition. As I had 
occasion to remark in Basawantappa v. 
Mullappa (8) thatis because the rights of 
an adopted son do not relate back toa 
period earlier than the date of the adoption, 
See also Shanmukhappa v, Rudrappa (9), 
If Ayyangouda therefore had appropriate 
ed the prcceeds of the sale for his private 
purposes he would not be made account- 
able to the plaintiff, If the latter’s 
allegations were true that the proceeds 
were utilized in purchasing other properties, 

(5) 8 Bom. L R 346. 


— (8) P Bom. L R 57; 23 Ind. Oas.'599. 
(7) 37 B 251, 17 Ind. Cas. - 741; 14 Bom. L R 


1109. > 
(8) 41 Bom. L R 268; {182 Ind. Oas. 302; A I R 
1939 Bom. 178; 12 R E39. . 
19) 41 Bom. L R -223; 183 Ind. Oas. 667; A I R 
1939 Bom, 266; 12 R B 119. : 
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the question is whetker such acquisition 
would partake of the cbaracter cf ances- 
tral property in Ayyangouda’s hands in.. 
determining the claim of a subsequently | 
adopted son to a share therein. That. 
is a mixed question of fact and law. 
While the plaintiff has alleged—and in 
my opinion having regard to the sole. 
ownership of Ayyangouda the burden must 
rest on the former to prove the character. 
of the fresh acquisitions of Ayyangouda— 
that the purchase price paid for these 
properties could be identified with the 
proceeds of the sale of the ancestral -prc- 
perties, the defendant has contended: to the 
contrary, and has asserted that the pro- 
ceed swere utilized by bim for other pure; 
peses and that out of the profits of the 
commission agency shop which was carried . 
on from 19.0 to 1929 he acquired these pros 
perties. He has further stated that he 
invested Rs. 3,000 in or about 1920 as his 
capital in that business after borrowing. 
that amount from other sawkars- or cree 
ditors and that there is no connection bete. 
ween that capital andthe amount which 
he gct by sale of the ancestral property.. 
The learned trial Judge has drawn an. 
inference from the defendani’s statement 
and his omission to disclose the accounts of, 
his business and estate that the defence 
vereion could not be relied upon, and he. 
has concluded that the business was start- 
ed with the proceeds of the sale of the 
family property. Even so, the question. 
will be whether the property acquired from. 
the profits of such business could be ree 
garded as part of the joint ancestral pro- 
perty. 

The question of onus becomes academic. 
in View of the fact that both sides have 
ied the evidence available, and the point is 
whether the plaintiff has been able, in order 
to sustain his claim, to establish that the. 
proceeds realized by the sale of the family 
property were utilized for starting the 
business. Now onthat point there is. a 
curious synchronization of three important 
circumstances: first, upon the admission 
of the defendant the-business out of the 
profits of which the disputed. properties 
were purchased was started in 1920; secondly, 
the sale. of the ancestral property took 
place in that very year, thatis 1920; and 
lastly, upon the defendant’s own showing: 
the only capital which was brought into 
that business was exactly equal to the sum 
of Rs. 3,000 obtained by the -salie of the 
ancestral property. It would therefore be a 
legitimate inference upon those facts, in , 
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the aksence cf any procf in rebuttal or 
explanation of the admissions, that the sale 
was very probably effected with a view to 
provide capital for the business. As I 
have already remarked, the lands in the 
possession of Ayyangouda were not incon: 
siderable and so also their income. Taere 
was comparatively very small provision 
made for the maintenance of the widow of 
his brother, and Ayyangouda had no other 
independent income of his own from which 
savings could be effected for the purpose, 
Moreover, there is a singular omission to 
prove the accounts of the firm and the 
accounts of the family to refute the claim to 
the disputed property. It was certainly 
within the power of the deferdant to do 
that, the learned Judge, if he was satisfied 
upon the admissions of the defendants 
that, the primary onus was discharged, was 
justified in drawing the inference against 
them. 

In my opinion the facts that emerge [rem 
the evidence are thatin 1920 Ayyangouda 
sold one of his fields for Rs. 3,040 that he 
soon invested that sum in a profitable 
“business, and that he utilized the profits 
made in that business for the purchase of 
the fields in dispute. If profits were made 
from business started with the proceeds of 
the sale of ancestral property, the in- 
vestment made from these profits would in 
my opiuion form part of the ancestral Co: 
parcenary property. Ordinarily, if such 
investments were made by ihe father or 
manager as Lead of the family, they 
would partake of the character of ancestral 
property, for the investor was clearly 
accountable to the other co-parceners: see 
Jugmohandas Mangaldas v. Sir Mangaldas 
Nathubhoy (10). Mayne in his “Hindu Law 
and Usage,” 10th edn., para. 277, p. 355, has 
citea various authorities cn the point, and 
has dealt with the principle of accretion to 
the acquisition of property out of savings 
of ancestral property bya manager. I do 
not think the position of the cole surviving 
Co-parcener, who has invested the ancestral 
funds in a fresh business started by him, 
should ba different merely because he was 
the sole owner of the entire properly at 
the time ofthe investment. I think the 
principle of accretion could properly be 
applied to tke profits made frcm invest- 
ment f the ancestral funds by the sole 
surviving Cc-parcener prior to the adoption. 
There is nothing in the texts or the 
authorities cited to suggest that the adopted 


son's right to a share must be restricted to 
(10) 10 B 528, 
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the ancestral property which could be 
followed in specie. [think it is logical to 
regard the accretions tothe ancestral fund as 
partaking of the same character as the corpus. 
If therefore the profits of the business starts 
ed by Ayyangouda were invested in the 
manner proved, the acquisition by reason of 
such investment would be liable to division 
between the adopted son and the acquirer. 
I would therefore confirm the decree of tte 
lower Court and dismiss the appeal with 


costs. 


Indarnarayen, J.—I agree, I will only 
add that a sole surviving co-parcener has 
undoubtedly the right to alienate the family 
property to third parties without being 
acccuntable, but if does not follow therefrom 
that if he only converts part of the family 
property into a different kind of property 
or cash and keeps it in his own hands, such 
new property—the result of conversion— 
loses its character of joint family property, 
On a similar basis, to my mind, must be 
Considered accretions to such converted 
property. The identity of the amount of 
the sale proceeds and the investment in 
the businsss of the defendant and other 
circumstances disclosed by the evidence 
in this case leave no doubt, in my 
mind, as to the correctness of the decision 
arrived at in the lower Court. The appeal 
will therefore be dismissed with cosis. 

S. Appeal dismissed, 


EE 


LAHORE HIGH COURT 
Seccnd Appeal No, 51 of 1939 
October 10, 1939 
Buring, J. 
ARUR SINGH AND OT4ERS—PLAINTIEF — 
APPELLANTS 
Se versus 
BADAR DIN AND OTAHRS— Derenpants— 
Reespc NDENTS 

Muhammadan Law—Waki—Use of land as grave 
yard supporied by revenue entries—Mere fact that 
in recent years tt ts not so used, tf changes its 
character as wakf— Dedication by Hindu~Vali- 
dity. 

When a land was used as a Muhammadan 
graveyard and its character is amply supported by 
the entries in the revenue records the mere fact 
that in-recent years it has not been so used does 
not deprive it of its character as a wakf, 165 1nd. 
Cas. 104 (1) and 122 Ind. Cas, 326 (2), relied on. 


Dedication of land by a-*Hindu for the?purpose 


of a Muslim grave-yurd is not invalid éither ac- 
cording to Hindu or Muslim Law. 11 Ind, Cas, 
436 (3), distinguished. 


S.A.from the decree of the District. 


Judge, Sialkot, dated October 19, 1938, 
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Mr, J. L: Kapur, for the Appellants. 

Mr. Mohammad Amin, for the Re3pon- 
dents. 

Judgment.—The finding of the Court 
below that the land in dispute was used 
asa Muhammadan graveyard is amply 
supported by the entries in the revenue 
records and the mera fact that in recent 
years it has not been go used does not 
deprive it of its character as awakf: see 
Ramzan v. Muhammad Ahmad Khan (1) 
and Abdul Ghafoor v. Rahmat Ali (2). 
The land is still lying vacant and no 
question of any adverse possession - is 
involved. It was contended on behalf of 
the appellants that no inference as to 
dedication could be drawn in this case as 
the original proprietors of the land were 
non-Muslims, There is however no evidence 


to show when the land was first used asa’ 


grave-yard. ‘It was‘described as such in the 


‘earliest revenué records;- but itis possible 


the land may-have beéniused as a graveeyard 
from a time.when-:thes owners of the land 
were Muslimsand’not Hindus. Secondly, 
there seems to be no clear authority to 
show that dedication of land by a Hindu 
forthe purpose of a Muslim graveeyard 
would be invalid eitLer according to Hindu 
or Muslim Law. Fazle Rahman v. Anath 
Bandhu (3) cited by the learned Counsel 
on this point does not support him. Accord- 
ing to the authority cited in that ruling, 
it would appear that dedication by a 
non-Muslim forthe purpose of a mosque 
is not valid—but that is apparently the 
only exception recognized. I seeno good 
ground for interference in second appeal 
and dismiss it but in view of all the 
circumstances leave the parties to bear 
their costs. 
Appeal dismissed, 


8. 
ae I R 1936 Oudh 207; 165 Ind. Cas, 104; 1935 


N 96; 1936 O L R 583; 9 R O 155, 
(2) AI R 1930 Oudh 245; 122 Ind, Oas, 326; 7 O 
W N 382; Ind. Rul. (1930) Oudh 102. 
(3) 16 O W N 114; 11 Ind, Oas, 436. 





MADRAS HIGH COURT 
Original Side Appeal No. 34 of 193 
January 19, 1939 ` 
LEaCH, O. J, AND MADHAVAN NAIR, J. 
GOVARDHANDAS JAMNADAS— 
APPELLANT, 
VETSUS i 
FRIEDMAN’S DIAMOND TRADING 
Co., LTD. AND OTHERS— RESPONDENTS . 
Transfer of Property Act (IV of 1882), s. 130— 


Word “duly,” meaning of—Assignment of decree by 
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agent of decree-holder, without authority given to 
him to do so—Principal receiving consideration for 
assignment and thus ratifying action of agent— 
Rattfication, whether kas retrospective effect— 
Assignment, if valid—Principal and agent—Power- 
of-attorney—Oonstruction—Held, power-of-attorney 
did not authorize agent to assign decree passed in 
favour of principal. 

Where an agent of a decree-holder executes an 
instrument assigning the decree passed in favour of 
his principal to another person, although the power- 
of-attorney granted to the agent does not contain 
any authority authorizing him to execute such an 
assignment, but the decree-holder receives the 
amount paid by the assignee as consideration for 
the assignment and thus ratifies the action of the 
agent in full, the ratification dates back to the 
date of the transaction and makes the assignment 
valid, The word “ duly’ ae used in s. 130, T. P. 
Act must be taken to mean “lawfully ” and where 
the law requires a person to be lawfully authorized 
ratification will have retrospective effect and cure 
a defect in hie authority. Soames v. Spencer (2) 
and Maclean v. Dunn (3), relied on. 

A power-of-attorney executed by a company in 
favour of an agent authorized him “to ask, de- 
mand, sue for, recover and receive moneys, debts, 
goods, chattels, effects, interest, dividends or other 
sums to which the company was entitled.” I¢ 
further authorized him upon non-payment to in- 
stitute legal proceedings or ‘to resort to any other 
procedure allowed by the law tor recovering and 
enforcing the payment. It was contended that the 
words “ to resort to ........e0e payment ’' authoriz- 
ed the agent to assign a decree ‘passed in favour 
of the company: ; 

Held, that the words did not constitute any such 
authority. They were to be read in conjunction 
with the power given to institute proceedings to 
Tecover moneys due to the company. . 


O. 6.. A. against an 
Gentle, J., dated March 11, 1938. 


Mr. T. R. Srinivasan, for the Appellant. 


Messrs, R. Viswanathan and:S.K. Nara- 
stmhachariar, for the Respondents.. 


Leach, C. J—On February 19, 1924, 
ina suit filed on the Original Side of this 
Court, F. Friedman's Diamond ‘Trading 
Company, a company incorporated > under 
the Laws of Holland, obtained a decree for 
Rs. 24,207-4-0, with interest and costs, 
against one T, V. Ramnath Joshi. The 
judgment-debtor died on September 15, 
1924, leaving two sons, respondents Nos, 2 
and 3 in this appeal. The father and the 
Sons constituted an, undivided family. 
On February 8, 1927, the decree-holders 
applied for an order directing that the 
names of respondents Nos. 2 and 3 be 
brought on to the record as the legal repre» 
sentatives of their deceased father. An 
crder was passed as prayed, leave being 
granted to execute the decree against 
resp:ndents Nos.2and 3to the extent of 
their interests in the family properties, 
Respondent No. 3 was then a minor and 


order of 


“ sentatives 
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notice was issued io his grandfather as his 
guardian. Subsequent to the passing of 
the order of. February 8, ]92/,;sums were 
paid tothe dscree-holders on account of 
the amount due-to them under the decree. 
On November 8, 1938, one Shantilal 
Pandya, purporting to acs as the agent of 
the decree-holders, assignedthe decree to 
the appel'ant for a sum of Rs. 4277-4-0. 
Shantilal Pandya held a power-of-attorney 
which had, been granted tohim by one 
Osthar ` Fleischmanu, an agent 
decree holders. F:eiecbmanu’s power cone 
tained a power of substitution. The power 
granted to Bhantilal Pandya did not autko» 
_ Tizehim to sssign the decree, but he carried 
through the transaction and the decree- 
holders accepted the amount payable as 
consideration thereby ratifying his action. 
On February 8, 1935, the appellant filed 
an application in execution proceedings 
(No. 59 of 1:89) asking the Court to recog- 


nize the acsignmet, to direct that his name. 


be brought cn the recordin place of that of 
the decree-holders and to attach the family 
properties. The appellent did not know 
that respcndent No. 3 was 


Notice was in due course served on respond- 
ents Nos. 2 and 3, but they did not appear 
and tke Court passed an crder cn October 
22, 1935, recognizing the assignment, The 
Court adjourned tLe case for a fortnight 
with regard to the. other reliefs asked for, 
Further adjourpments were granted and 
in Merch 1936, the appellant discovered 
that respondent No.3 was aminor. Accorde 
ingly on the 10th of that month he aprlied 
for an order appointing a guardian ad 
litem, This application was granted on 
March 16, 1936. 

The guardian ad litem appeared and 
through an Advocate filed an affidavit 
setting forth objecticns to the validity of 
the assignment. The objections may be 
summarized as follows: (1) The power: of- 
attorney under which Shantilal Pandya had 
executed the deed assigning the decree to 
_ the appellant conferred no authority upon 

him to act in the matter; (2) on or about 
August 11, 1933,an agreement had been 
entered into between the appellant, the 
decree:holders, who were represented by 
Shantilal Pandya, and respondent No. 2 
: whereby the appellant was to pay to the 
decree: holders cn behalf of the legal repre- 
of the judgza ent-debtor 
. Re. 4,277-4-0 in satisfaction cf the decree; 
(3) by oversight: gatisfaction. was not re- 
- corded and taking advantage of the cirə 
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a minor and ` 
asked thut notice be issued to him direct, . 


‘the appellant 
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cumstance Shantilal Pandya had dishonest- 


ly and fraudu’ently colluded with the 
appellant and purported to effect an 
assignment of the decree in order to 


secure an undue advantage to himself and 
the appellant. Subsequently efforts appear 
to have been made to obtaina settlement 
and the appellant consented to his applica 
tion being postponed from time to time in 
order that terms might be arranged. 


B Nothing however came cut of the negotia» 
of the 


tions and the application was eventually 
heard by the Assistant Registrar, who by 
an order dated September 3, 1937, dismise 
sed the objections. When the arguments 
were heard respondent No. 3 had become 
a major,and after attaining his majority 
had expressly adopted the objections which 
his guardian ad litem had filed during 
The Assistant Registrar con- 
sidered that the powér-of-attorney granted 
to Shantilal Pandya was“ sufficiently widely 
drawn forthe purpose: cf..the assignment 
and refused to dllow-thé;’question of the 
adjustment of thé decree ~to;” be ` raised in 
view of the provisions of ©. XXI, r. 2 (3), 
O:vil P.O., and cf the decision of a Full 
Bench of this Oourtin Nalam Subrama- 
nyam V. Devara Ramaswami (1). Realizing 
the difficulty that he wasin, in view of 
the provisions of O, XXI, 1. 2 (3), the 
learned Advccate who appeared for respcnd- 
ent No. 3 before the Assistant Registrar ra‘sed 
the alternative argument that as the appel- 
iant had paidto the decree-holders the con- 
sideration for the assignment of the decree 
must be deemed to be a 
benamidar for respondents Nos, 2and3 and 
therefore, was Dot entitled to execute the 
decree, The Assistant Registrar held that 
the appellant was not abenamidar and his 
order indicated that he did not accept the 
story of a collusive arrangement advanced 
by respondent No. 3. The Assistant Regis- 
trar also rejected a contention that the 
execution proceedings were void ab initio 
because the order of October 22, 1935 was 
passed before the guardian ad litem had 
been appointed for respondent No, š. 
Having disposed of all the objections 
raised and in crder to cure any defect that 
there might possibly be in tLe procedure 
before the order of March 16, 1936 when 
a guardian ad litem was appointed, the 
Assistant Registrar passed a fresh order 


recogniz.ng the assignment tothe appellant, _ 


direciing that his name be brought on the 


(1) 55 M 120; 137 Ind. Cas. 2f; A LR 1932 Mad. 
372; 62 ML J 562; (1932) MW N 190; 35 L W535; 
Ind. Rul. (1932) Mad. 335 (F B).- 
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record and granted him leave to execute 
the decree against the properties set out in 
the application. 

Respondents Nos, 2 and 3 appealed against 
the order of the Assistant Registrar, The 
appeal was heard by Gentle, J., who 
allowed it. The learned Judge held that 
the power-of-attorney granted to Shantilal 
Pandya did not authorize him to assign 
the decree and consequently he was not 
entitled to institute proceedings in execu- 
tion. As I have already indicated, I agree 
with the learned Judge that the power-of- 
attorney in itself did not confer the power, 
but it is clear that the decreeeholders 
ratified the action of the agent, and on 
the authorities to which I shall presently 
refer the assignment must be held to be 


- valid, In passing I may say that these 


authorities were not quoted to the learned 
Judge. As the Assistant Registrar held 
that the power-of attorney granted to 


Shantilal Pandya did contain authority to 


execute the assignment I will give my 
reasons for holding to the contrary. The 
document contains only four paragraphs. 


. Paragraph | merely authorizes the attorney 


to ask, demand, sue for, recover and 
receive moneys, debts, goods, chattels, 


‘effects, interest dividends or othersums to 


- behalf of his principal. 
. that these words do not constitute such 


_ ing 


° 


which the company is entitled. Paragraph 2 
authorizes him upon non-payment to in- 
stitute legal proceedings or “to resort to 
any other procedure allowed by. the law for 
recovering and enforcing the payment.” 
It is said that the words which I have 
quoted authorize the agent to assign on 
It is quite clear 


authority. They are to be read in conjunc- 
tion with the power given to institute 


_ proceedings to recover moneys due to the 


company. Paragraph 3 confers upon the 
agent power to settle claims, but itis not 


Suggested thatthere is here power to sell 


assets belonging to the decree-holders. 
Paragraph 4 is the usual paragraph authoriz- 
the agent to execute and perform 
“other matters or things” that may be neces- 
sary or expedient for the purposes pre» 
viouly set out and undertaking to ratify 
the actions of the agent within the scope 
of his authority, n # 

The power was clearly therefore ineffec- 
tive for the purpese for which it was used 
if cfnnexion with this decree, But it is 
beyond all doubt that the decree-holders 
received the sum of Rs. 4,277-4-0 which 
tke appellant paid as tke consideration for 
the asaignment and that they ratified “in 
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full the action of Shantilal Pandya, The 
original decree-holders have been made pare 
ties to this appeal and the learned Advocate 
who appears for them has confirmed the 
ratification in Court. 

I will now deal with the effect of the 
ratification. A decree constitutes an actione 
able claim and s. 130, T. P. Act, requires 
that the transfer of an actionable claim 
shall be effected by the execution of an 
instrument in writing signed by the trans» 
feror or his duly authorized agent. The 
learned Advocate for respondents Nos. 2 and ` 
3 concedes that the general principle is 
that ratification dates back to the date of 
the transaction. He maintains however 
that it cannot date back in this case as 
s. 180, T. P. Act, requires the agent to be 
authorized at the time of the execution of 
the instrument, He ‘has laid great stress 
on the word “duly” but the word “duly” ag 
here used must be taken ‘tomean "lawe 
fully” and there is authority that where 
the law requires a person to be lawfully 
authorized ratification will have retrospece 
tive effect and cure a defect in his autho» 
rity. I will refer to two cases which related 
to contracts which s. 4 of the Statute of 
Frauds required to be evidenced in writing, 
The Statute of Frauds requires an agent ‘to 
be ‘lawfully authorized,” The first case’ is 
Soames v, Spencer (2). Here two people 
were jointly interested in a quantity of oil, 
One of them entered into a contract with 
regard to this oil without the authority 
or. knowledge of the other who when he 
became. aware of the fact refused to be 
beund by the contract, but later gave his 
verbal assent, It was held that the sub- 
sequent ratification of the contract rendered 
it binding on the person who ratified and — 
the 1atification was considered as a cone 
tract in writing within the meaning of the 
Statute of Frauds. Abbot, O, J. said that 
a subsequent ratification of a contract is 
equivalent to a prior authority. The 
second case is Maclean v. Dunn (3) where 
at the time of making the contract the 
agent had no authority to sign a note ‘or 
memorandum embddying the contract, but 
his action was subsequently ratified by his 
principal. Best, O. J. said: 

“It has been argued, that the subsequent adop- 
tion of the contract by Dunn will not take this 
case out of the operation of this, Statute of Frauds: 
and it has been insisted that the agent should 
have his authority at the time the contract is 
entered into. If such had been the intention of the 
Legislature it would have been expressed more 

(2) (182%) 1 Dowl. & Ry. 32; 24 R R 631, 

(3) (1825) 4 Bing. 722; 130 ER 947; 1M & P 761; 
6 LJ (os)O P184; 29 RR 714, Wr. 
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clearly; but the statute only requires some note or 
memorandum in writing to be signed by the 
party to be charged, or his agent thereunto law- 

lly authorized, leaving us to the rules of com- 
mon law, as the mode in which the agent is to 
receive his authority. Now, in all other cases, a 
subsequent sanction is considered the same thing 
in effect as assent at the time. Omnis ratihabitio 
retrotrahitur et mandato aequiparatur: and in my 
opinion, the- subsequent sanction of a contract 
Signed by an agent, takes it out of the operation 
of the statute more satisfactorily than an authority 
given beforehand.” 


After reference to the decision in Soames 
v. Spencer (2) Best, O. J. expressly stated 
that under the Statute of Frauds the rati» 
fication of the principal relates back to the 
time when the agent made the contract. I 
can see no difference’in principle between 
s. 130, T. P. Act, and e. 4 of the Statute 
of Frauds. Section 130, T. P. Act, requires 
the assignment to bein writing. The object 
of this requirement as in the Statute of 
Frauds is to put the arrangement entered 
into as far as possible beyond dispute. 
We have here an instrument assiging the 
decree and we have express recognition 
by the decree-holders that the decree was 
assigned to the appellant by Shantilal 
Pandya on their behalf and they received 
the consideration. In these circumstances 
I consider that it is not open tothe res- 
pondents to question the validity of the 
assignment, 


The learned Advocate for the respondents 
has however contended that the decision 
of the learned Judge in dismissing the 
application can be supported on the ground 
that Shantilal Pandya was a benamidar 
for the legal representative of the judgment- 
debtor. I agree with the Assistant Regis» 
trar that the appellant cannot be so re- 
garded. Even- if the story were true, it 
would only mean that the appellant had 
lent them the money with which to pay off 
the decree. The alleged subsequent fraud 
would not turn him into a benamidar. 
But assuming this view to be erroneous 
the story set up by respondents Nos. 2 and 
3 has not been proved to be true. The 
allegations are contained in the affidavit of 
the person who was appointed the guardian 
ad litem of respondent No. 3 and are 
denied in an affidavit filed by the appellant. 
Putting it at tte highest it is word against 
word and there is no-reason why the Court 
should accept the guardian's word against 
that of the appellant. The story is in itself 
an improbable one and respondent No. 2 
has not supported the statements of the 
guardian which in itself is a very significant 
fact. I hold that the story: of-the fraudulent 
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transfer is untrue. Whether there was any 
arrangement for adjustment of the decree 
the Court is not called upon to inquire 
because no adjustment has been recorded, 
For the reasons indicated [I hold that the 
appellant is entitled to execute the decree 
and would allowthe appeal with costs here 
and below against respondents Nos. 2 and 
3, would restcre the order of the Assistant 
Registrar, The memorandum of objections 
will be dismissed with no order as to 
costs, 


Madhavan Nalr, J.—I entirely agres. 
N.-8. Appeal allowed. 


MADRAS HIGH COURT 

Second Appeals Nos. 809 and 810 of 1935 

August 25, 1938 

W apswortgs, J. 
SIRAMREDDI RAMAYYA—Appgurant 

versus 
Sri Raja VATSAVASI SATYA- 
NARAYANA JAGAPATHI RAJU— 


RESPONDENT 

Madras Estates Lands Act (I of 1908), as. 24, 25, 
3 (7) Gi), 6—Enhancement of rent paid by ryot, 
how enforced—Effect of Part I of  sub-cl. (2) of 
cl. 7 of 8.3, explained. 

An enhancement of previous rates of rent paid 
by the ryot cannot be enforced except by a suit 
with reference to the terms of ss. 24, 25 of the 
Mad, Estates Land Act. 161 Ind. Oas. 742 (1) and 
139 Ind. Oas. 833 (2), relied on. 

Part I of sub-cl. (2) of cl. TZ ofa. 3 of the Act 
refers to a land which has remained without oc- 
cupancy rights being held therein at any time 
within a period of not less than ten years imme- 
diately prior to a letting by the land-holder, after 
the passing of the Act, To find ont whether a land 
was ‘old waste’ or not at the time of the passing 
of the Act, a definition which says that a land 
shall be considered as old waste at the time of 
the letting after the passing of the Act, if certain 
conditions are then fulfilled, cannot be resorted 
to, because s, 6 applies at once on the passing of 
the Act, and when once occupancy rights are vest- 
ed in a ryot at the time of the passing of tho 
Act, the land ceases to be old waste. 21 Ind. Cas. 
913 (5), followed. 


S. As. against the decrees of the District 


Oourt, Vizagapatam, in A.S. Nos. 208 of 
1932 and 22 of 1935 respectively. 


Mr. V. Govindarajachari, for the Appel- 
lant. 

Mr. K. Venkatarama Raju, for the Rese 
pondent. i : : 


Judgment.—Both these: appeals ariss 
out of suits brought by an inamdar holding 
a portion. of a permanentiy settled estate, 
to recover rent from his tenant under s. 77, 
Estates Land Act. The land cohcerned 


= 


Tight. 
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covers 16 acres and is the same in both 
the suits, 8. A. No. 809 of 1935 relating to 
faslis 1339 and 1340 and S.A. No. 810 of 
1935 relating to faslis 1343 and 1344, It 
is common ground that with regard to all 
these faslis, we are concerned only with 
the Mad. Estates Land Act as it stood prior 
to the amendment of 1934. Only one issue 
was framed in the suits. “What is proper 
rent on the suit lands”, and it is clear that 
if the suit land is ryott land in which the 
defendant-appellant has occupancy right, 
the rate claimed by the plaintiff in both 
suits represents an enhancement of the 
previous rates paid— an enhancement which 
cannot be enforced except by a suit with 
reference totheterms of s. 24 of the Act: 
vide Rajah of Vizianagaram v. Naraina- 
swami (1) and Raghunatha v. Rangaswamit 
(2:. It is also quite clear that if, as contended 
by the plaintiff, the suit land is old waste 
in which the defendant has no occupancy 
right, the rate of rent would be governed 
by thé contract between the parties, that 
isto say, by the kadapa executed by the 
defendant. This gives a rate_of Rs. 6.0, 
for the sixteen acres, that is to say, nearly 
Rs. 39 an acre. a 

. Both the lower Courts have held, relying 
mainly’ on a previous judgment relating 
to the same land, that this land is old waste 
and that the defendant has no occupancy 
It ig common ground that the suit 
lands were for many years prior to the 
passing of.the Estates Land Act in the 
possession of a family of the name of 
“Garaga”, In, 1909,- the landlerd filed a 
batch cf. suits in ejectment against his 
tenants, including this Garaga family who 
held the present suit land. . In those suits, 
it was decided by the first two Oourts 
that the plaintiff, a post-settlement grantee 
ofa portion of an estate, was not a lande 
holder and that his estate was not an 
estate within the. definitions of the Mad. 
Estates: Land Act. Consequent on these 
findings, there was no question of these 
defendants having any statutory occupancy 
right and ‘tke only question was whether, 
on locking into the history of the land the 
plaintiff had established that there was 
no occupancy right apart from. statute, 
Both the trial Oourt and the firet Appel- 
late Court on an examination of the muchi- 
likas which contained ‘surrender clauses 


Roy. I R 1936 Mad. 492; 161 Ind. Cas. 742; (1936) 
KA N 47; 8 R M 867; 43 LW 545;70 ML J 


(2) 56 M 300; 139 Ind. Oas. 833; (1f32)MW N 
1067; Ind. Rul. (1932) Mad. 797; 63M LJ575;36 L 


W579; 4 I R- 1932 Mad. 729. 
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and varied rates of rent, came to the con- 
clusion that there had in fact been no 
occupancy right in ihe suit land, In most 
of the suits in the batch, these decisions 
were taken up in second appeal and the 
result was a reversal of the decision of the 
Courts below and a finding which’ is 
reported in Appayya v. Ramachandra Raju 
(3), that the plaintiff was a landholder and 
that his estate was an estate within the 
meaning of the Estates Land Act and cone 
sequently that the Oivil Court in which 
the suits were filed for ejectment had 
no jurisdicticn, Unfortunately for the 
defendant, the Garaga family did not file 
any second appeal with reference to the 
lands now in suit, so that we have a final 
decision of a Oivil Court which, according 
to the ruling just referred to, had no 
jurisdiction, that the Garaga family had no 
occupancy right in the suit lands either 
in fact or by operation of law. It is this 
decision which forms the real basis of the 
decisions of both the Courts below denying 
to the defendant occupancy rights in the 
same lands, The Garaga family, as a 
result of the decree in 1909 suit, was evicted 
and another individual Venkayya was let 
into possession for a short time. In 1912 
the possession of the present defendant 
began under a series of kadavas in which 
he acknowledges the right of re-entry of 
the plaintiff, These kadapas start witha 
ren’. of Rs. 520 as against the rent of Rs. 320 
paid by the Garaga family and there were 
subsequent rises, resulting in the present 
rental of Rs. 620. There is a slight coms 
Plication in that, for one term from 1914 
onwards, the defendant was apparently. 
holding the lands not directly from the- 
plaintiff but under a sub-lease from one 
Sanyasiraju. Whether the latter was a 
name-lender or not does not, I think, affect 
the questions which we have to decide, 
The defendant had been in continuous 
possession of the lands from 1912, has been 
paying a gradually increasing rate of rent 
and has acknowledged the right of re-entry- 
of the landlord. 
There is cne other fact which has to be 
referred to: In 193l—vide Ex. Z—the- 
plaintiff sued the defendant on a promissory. 
note executed in respect of arrears of rent 
due on the present suit lands and the 
defendant resisting the suit contended that 
ccnsideration for the promissory note re- 
presented an illegal enhancement of rent 
on lands in which he had an occupancy 


(2) 27 ML J 490; 26 Ind. Cas. 732; AIR 1915 
Mad. 685; 11914) M W N 763; 16M LT 362, 
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right, . That contention was negatived and 
the suit was decreed. In the judgments 
against which the present appeals are 
preferred, both the Courts proceeded quite 
correctly on the footing that ths status of 
the plaintiff as a landholder holding an 
estate subject to the benefits and burdens 
of the Mad. Estates Land Act, had been 
settled by the decisicn in Appayya v. Rama- 
chandra Raju (3). This judgment, it must 
be remembered, settles the matter not 
because it is a judgment in rem nor because 
it binds the present defendant, but because 
it is an authoritative decision of the legal 
position ofthe plaintiff as a landholder 
by a Court of superior juriediction which 
binds all the Courts which have to deal 
with the present suit. Both the lower 
Courts have rested their judgments on the 
decisions in the suits of 1909. The trial 
Court appears to treat the matter as 
absolutely concluded by these prior deci- 
sions and observes : 

“It is unnecessary to go into the question of the 
effect of the kadapas executed by the defendant, the 


matter being concluded by the decision in the former 
suits that the land is old waste.” 


The learned District Judge while giving 
no very clear. indication that he has fully 
appreciated the legal effect of those deci- 
sions accepts them as authoritative rulings 
that there were no occupancy rights in the 
suit lands in 1908 or within the 12 years 
before the defendant was let into possession 
in 1912. It seems to me quite clear that there 
is nO question of res judicata in the present 
case. The defendant is not a successor-in- 
title of the Garaga family and the judge 
ments of the Civil Courts in the 1909 suits 
can, in no sense of the term, be regarded 
as judgments in rem. These judgments are 
admissible only under s. 13, Evi. Act as 
instances of the deaial of the right which 
the defendant now claims, In fact the 
judgments hold practically the same 
position in the evidence as the various 
kadapas and muchilikas executed in the 
past, as instances of the denial to the pre- 
vious tenants of an occupancy right. It 
has been contended for the respondent that 
this question of the existence of an oceu- 
pancy right is purely a question of fact on 
which the decision of the lower Court is 
final and Mr, Venkatachariar relies on the 
decision in Gangamma v. Venkata Vijaya 
Gopalaraju (4) at p,873 in support of his 
contention. Tat, however, was a case in 
which the question cf the existence of occup- 

(4) 31M LJ £70, (873), 38 Ind. Cas. 26; AI R 
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ancy right was to be determined one way or 
the other by the facts regarding posses: 
sion on July 1, 1808 when the Act came into 
force and did not depend on any doubtful 
considerations of Jaw. In the present case. 
the main argument for the appellant is that 
by operation of law, the Garaga family did in 
fact acquire an occupancy right on the pass» 
ing ofthe Act, that this right was denied 
to them by an erroneous decision of a Court 
which had no jurisdiction and that the 
defendant here, whois not bound by that 
decision, is entitled to rely upon the admitt- 
ed facts,read in the light of the subsequent 
decision of the High Court as tothe legal 
character of the plaintifl’s estate, It is, there- 
fore, urged that the defendant is entitled to 
claim the existence of a statutory occupancy 
right in the Garaga family which was 
denied in the 1909 suits, and to claim by 
virtue of the existence of this occupancy 
right in the tenants who were in possession 
when the Act came into force, that the land 
cannot be old waste and that plaintiff cannot 
enhance the rent except by means of a 
suit for enhancement. 

This argument involves the consideration 
of the definition of ‘old waste’ in s. 3 
(7) of the Act, in the light of the provisions 
of s. 6 for the statutory acquisition of 
ccecupancy right by tenants in possession 
of ryoti land not being waste on the come 
mencement of the Act. The difficulty of 
understanding the definition of old waste 
is due largely to the fact that the provi- 
sions of the Act create a vicious circle. By 
the terms of s.3 (7) (iċ), in order to ascertas 
in if the suit land is old waste, we 
have to enquire whether the landholder 
had occupancy rights at the time of the 
passing of the Act. By the terms of s. 
6 in order to ascertain if the tenants acquire 
ed a statutory occupancy right at the time 
of the passing of the Act, we have toenquire 
whether the land is or is not ‘old waste’. 
Obviously, if we can read info the terms of 
subecl. (zi) of 3 (7) a proviso excluding the 
operation of s. 6 of the Act, the matter is 
simple. But I do not think we can. Sub- 
clause (4) of the definition has no applica: 
tion except to lands which have been for 
ten years uncultivated and in the pose 
session of the landholder at some time 
during a period not exceeding twenty years 
before the passing of the Act. That has 
no application to cases like the présert 
where the lands have been under con- 
tinuous cultivation by tenants fer many 
years past. Part II of sub-cl, (iè) is aleo 
inapplicable for, it deals with cages in 
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which the landlord has, before the pass- decisionofa Bench of this Oourtin Sarava> 
ing of the Act, got an eviction decree in garudu v. Venkataraju (5), where it is held 
respect of the land. There remaias part that a land holder, upon whom by 8. 23 the 
I of sub-cl. (iż) which ralates to burden of proof lies to establish that the land 
“land which has atthe time of any letting after is old waste, must show that the land comes - 


the passing of the Act remained without any occu- With; sal, Lofcl.7 of 8.3 orthe latter 
pancy rights being held therein at any time within within sub'e] 


. . < b- 
a continuous period of not lessthan ten years imme- Part of sub-cl. (2). Sadasiva Ayyar, J.o l 
“ diately prior i such letting.” ne ae serves with reference to part- I of sub-cl. 2 
It was on the strength of this portion of ofcl.7 that ; ; l | 
the definition of ‘old waste’ that the lower “it refers toa land which has remained without 
Courts came to the conclusion with reference Occupancy rights being held therein at any time 


. : : ithi eriod of not lessthan ten years immedia- 
to the findings in the 1909 suits that the ie nanda a letting by the Jand-holder, after the 


Jand with which we are now concerned passing of the Act. fo fina pa eae wae 
remained without any occupancy rights be- ‘old waste’ or not at the time of the passing o 
ing held therein erie fan period sae ree Act, a definition which says that a land shall be 


: A idered as old waste at the time of the letting . 
to those suits. It is contended for the appel- after the passing ofthe Act, if certain conditions are 


lant that this finding of fact ignores the law then fulfilled, cannot be resorted. to, because 8. 

as laid down in s, 6 (1). The argument ant iae at once on e agan -9 ar errs 
4 in . cupancy T1 re 

is that the only way in which ‘old waste’ e aa Ce pane OE the Act, the land ceases 
can be established is either by proving to be old waste.” 

under the first clause of the definition that 


l He goes on to point out that the land in 
it hud been possessed by the landholder that case which was clearly cultivable land 
and had been uncultivated for ten -years 


other than private land and which- could 
continuously or by proving that ithad. if not be shown to. be old waste within the. 
cultivated, during the ten years, period terms of sub-cl. (1) or of the latter part~of.: 
nevertheless remained without any occur gyb-cl. (ii) of cl. 7 of s. 3, must therefore: - 
pancy rights for a portion of this time, be regarded as having been ryoti land 
as for instance, owing to the cultivation other than old waste on the passing of- the 
being by the landholder himself or owing Act, with the consequence that s. 6 applies 
to the extinction of any possible claim to and the right of occupancy is conferred-by 
occupancy righis by a decree of Court statute. | 
before. the Act. If none of these condi- It seems to methatI am bound by this 
tions ‘exists, according to the appel- decision with which I respectfully agree, 
Jant’s arguments, then s. 6, cl, (1) comes though it involves the consequence that the. 
into effect on July 1, 1908 when this first part of sub-cl. (ii) of the definition - 
land was in the possession of a ryoti as will be applicable toonly very rare cases. 
defined by sub-ol. (19), it being ryoti land Tt does however seem to me that any 
within the definition of sub-cl. (16). There- other view would leave it open to the’ 
fore, according to the appellant, the Garaga landholder to argue in a great many cases ° 
family acquired occupancy rights on July that the ryots in cccupancy, at the time: 
1, 1908, Unfortunately, they allowed ofthe passing of the Act, of cultivable 
themselves to be ousted from those lands ands had signed muchilikas, recognising, 
as the result of an erroneous decision of the the right of re-entry by the landholder and 
Courts; nevertheless it is argued, the sta-  thattherefore their land, though it had been: 
tutory recognition of their occupancy right continuously occupied, for many years by“ 
removes the possibility of the land whica tenants, was technically -old waste and 
they held ever becoming old waste again that no occupancy right would be conferred 
and. the defendant who has been let into by s. 6 ofthe Act. Bucha contention for’ 
possession of ryott land by the plaintiff and which no authority has been cited would- 
has been paying rentto him for it under in fact defeat the whole Object of the: 
a series of engagements, is aryot holding Act. which was to establish in existing | 
occupancy rights, in spite of his admissions ryots whohad been in danger of eviction: 
and engagements to the contrary, Oonse- owing totheir having had to sign muchi- 
, quently, the rent cannot be enhanced except likas containing reentry clauses, a. right 
- hy the machinery: created’ by the Act and of occupancy. I hcld therefcre that the 
the proper rate of rent has to be fixed appellant's contention regarding the effect- 
e with relerence to the terms ofa, 25o0fthe of 5, 3 (7) (44) read with s.6is correct: Ib 
Act, ` j : follows that the Garaga family acquiredia 
It seems to me that this contention is (5) 38 M 459; 21 Ind. Oas.913; AI R1916- ad.. 
sound and that it rests on the authority of a 403; 25 M Ld 617. j 
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Statutory occupancy righton July 1, 1908 
in the suit land. The existence of this 
right prevents the land from becoming 
‘old waste’ again and consequently the 
rate of rent which the defendant on being 
admitted into possession of the land has 
to pay, is governed by the provisions of 
"69. 21 and 25 of the Act and the rent cannot 
be enhanced by the landholder except 
by the machinery provided under the 
Act. Inthe result therefore the appeals 
are allowed with costs throughout and the 
suits will be remanded to the trial Court 
which will decide, what is the proper rent 
on the suit land. having regard to the 
provisions of 8.25 of the Act, Leave to 
appeal refused, 


N--D. Appeal allowed. 
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| NAGPUR HIGH COURT 

Oriminal Revision Application No. 302 
of 1939 
November 7, 1939 
Iyc@i, J. 
SHEOSHANKER DHONDBAJI MAHAR 
—AcocussD—APPLICANT 
versus 


EM PEROR—Oppostrs Party 
Criminal Procedure Code (Act V of 1898), a, 195 (1) 
(bs, 537, 360, 545, 912 — High Court directing Deputy 
Registrar to make complaint—No order specifically 
authorising such oficer — Complaint, validity of— 
Depositions of witness read over and mot objected to 
by accused—Whether can be used in evidence against 
witness — 9, 242, applicability — Criminal trial— 
"Witness not examined in previous case, if can bs ez- 
amined —Punishment—M atire, if extenuating circum- 
"The Deputy Registrar is th 
e Deputy Registrar is the principal officer of the 
Judicial Branch ofthe High court PO fice. Ta that 
capacity he has to perform the. requisite ministerial 
work in connection with the judicial business of the 


High Court. He would therefore be deemed to be an’ 


officer appointed to file complaints as contemplated 
in s. 195 (1) (b), Criminal P. O. Where the order of 
the Oriminal Division Bench directes the complaint 
to be made that order, by necessary implication, must 
be treated as having been addressed to the head of 
Judicial'Branch of the High Court Office. ` By practice 
in the Nagpur High Oourt the Deputy Registrar 
(Judicial) is the officer to fulfil the requirements of 
s. 195 (1 ).(b), Oriminal’P, O. -The mere fact that the 
authority is not given in writing is immaterial. In 
any case the irregularity, if anyj-cannot in view of 
s. 537 impair the validity of the decision. . fp. 866, 
odls, 1 &°2.) : a oe 

“The object of reading over- the depositions to’ the 
accused is to obtain an accurate record from the wit- 
ness what lie really. means -to say, and to give.him an 
opportunity of‘correcting the words -which the Magie- 
trate or his clerk hastaken down. Itis not to 
enable the-accused or his Advocate to suggest 
corrections, All that the accused is entitled to be 
sure’about is-that the deposition had been read over 
and the witness has had-an-opportunity of correct- 
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ing theoriginal words, but the accused himself is not 
entitled to the opportunity of suggesting correctiong, 
The primary object is to fix the witness and to en- 


able him to protect himself against any inaccuracy 


in the words, taken down from his lips. 
Section 360 is intended to protect the accused as well 
as the witnesses. Where the accused in the casein 
which the witness is examined takes no objection of 
his deposition as recorded by the Court, it must be 
inferred that he is in no way prejudiced by the 
irregularity,if any and the non-compliance in this 
respect cannot vitiate a trial in view of the provisions 
of ss. 535 and 537, Criminal P. O. Wherethe witness 
himself admits to the Court that his deposition had 
been read out to him and that it had been clearly 
recorded no prejudice in any case is caused to 
him. {p. 887, col. 2; p. 888, col. 1.] 

Case-law reviewed. ] 

_ Unless a:person is an accused person in the trial 
s. 342, Criminal P. O., would not render him income 
petent to make any statement on oath. 166 Ind.Qes. 
587 (15°, relied on. |p. 888, col. 2.} 

Thereis no law to prevent the examination of any 
witness because he had not been examined in the 
previous case, [zbid.) 

In awarding sentence the motive is not one which 
merjts commendation. [ibid] 


Or. R. App. of the order of the Court of 
the Sessions Judge, Nagpur, dated 


July 24, 1939. 


Mr. B. R. Mandlekar, for the Applicant. 
Mr. W. R. Puranik, The Advocate-Genere 
al, for the Crown. 


Order.—This case is an offshoot of 
Session Trial No. 11 of 193%, King-EEmperor 
v. Sitaram Balaji Gaikwad popularly 
known asthe Chitnis Park Oase in which 
one Sitaram Gaikwad was convicted of 
attempting to murder one of the ministers 
of the Provincial Govt. in March 1938. 
That case was tried in the Court of the 
Additional Sessions Judge, Nagpur, before 
whom the applicant Sheoshankar came to 
be examined as P. W. No.3 on July 12, 
1938, Inthe course of his deposition he 


avered : 


“I and my friend the accused got separated 
and I noticed thatthe accused was surrounded by 
a hostile crowd. I rushed to his help and while 
I wastrying to lift him up, the dagger fell down 
from the inner pocket of my coat. I picked it 
up with my right hand and caught holdof the 
accused with my left hand. When the people 
caught hold of me when they saw dagger inmy 
hand, I raised my hand. Inthe meanwhile I saw 


the Oity Superintendent approaching towards me 


and I then handed over the dagger to him.” 

The Chitnis Park Case came up to the 
High Ocurt on a reference by the 
Additional Sessions Judge and was „heard 
by the Oriminal Division Bench. ‘Phat 
Bench was of the opinion that the afore- 
said statement made by- the applicant as 
P. W. No. 3was false and in the interests 
of justice it considered it advisable to prose- 
cute the applicant for the dffence . of 
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perjury punishable under s. 193, I. P. O., 
and it directed a complaint to be lodged 
beforea Magistrate having jurisdiction. 
Mr. Adhar Singh Bisen, Deputy Registrar 
(Judicial) in consultation withthe Judges 
of the Bench settled theterms of the com p= 
laint and sent it to the Court of the Head 
Quarters Magistrate, Nagpur, who convicted 
the applicant of the offence of perjury 
and sentenced him to undergo rigorous 
imprisonment for six months. His appeal 
having failed he has moved this Court in 
revision. 

` The conviction is vehemently attacked 
on several grounds of law. In the frat 
instanee it is contended that the comp- 
laint was invalid as it was filed by the 
Deputy Registrar without any appointment 
as." required by s. 195 (1) (b) ofthe Ori- 
minal.P, O. This contention is of a highly 
technical nature and does not merit much 
discussion. The Deputy Registrar is the 
principal officer of the Judicial Branch of 
the High Court office. In that capacity he 
has to perform the requisite ministerial 
work in connection with the judicial busi- 
ness ofthe High Court. He would there- 
fore be deemed to be an officer appointed 
to file complaints as ccntemplated in 
s. 195 (1) (b), Oriminal P. O. The order 
of the Oriminal Division Bench directed 
the ecmplaint to be made. That ‘order, by 
necessary implication, must be treated ag 
having been addressed to the head of 
Judicial Branch ofthe High Court office. 
It is pertinent to notice that jn Oriminal 
Appeal No......... of 1937 the Bench had speci- 
fically mentioned the Deputy Registrar as 
the person.to file the complaint, I find 
from enquiry in the office that it was the 
Deputy Registrar who used to file com- 
‘plaints on behalf of the late Court of Judicial 
Oommissioner. The practice was so well- 
known and so consistently followed as not 
to leave any room for doubt as to the 
Deputy Registrar (Judicial) being the 
Officer to fulfil the requirements of 
s. 195 (1) (b), Criminal P.C. Moreover, in 
this particular case the Deputy Registrar 
consulted the Judges before filing the 
complaint and that clearly shows that the 
Division Bench regarded the Deputy 
Registrar as the Officer who was compe- 
tentto file acomplaint under s. 195 (1) 
(b), Griminal P.O. It should be observed 
That the complaint dces not suffer from 
ny irregularity inasmuch as it bears the 
signature. of the > Deputy Registrar. The 
only question is whether he was generally 


or specigcally appointed for that purpose, 
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In view of the practice of the late Court 
of the Judicial Commissioner and the 
practice of this Court coupled with. the 
specific mention of the Depuly Registrar 
(Judicial) in Criminal Appeal No......... of 
1937 leave no room for doubt that Deputy 
Registrar (Judicial) it must be held that 
the proper officer for filing complaints 
under s. 195, Oriminal P. O. Inthe pre- 
sent case the Deputy Registrar filed: the 
complaint in consultation with the Judges 
of the Division Bench with their consent 
and under their authority. The mere 
fact that the authority was not given in 
writing is immaterial. In any case the 
irregularity, if any, cannot in view of s. 537 
impair the validity of the decision, cr 


Next, the attack is directed against the 
admissibility of the applicant's statement in 
the witness-box on the ground that the state- 
ment was not read over and interpreted to 
him in the presence of the accused in the pre- 
vious criminal case as required by s. 360 (1), 
Criminal P. ©. It is not contended that 
the record of his deposition was in any way 
inaccurate or thatit was not read over to 
him or thatha had not admitted its core 
rectness, The deposition of the applicant 
was read over and interpreted to him by 
the Reader who was in the Oourt-room but 
was at some distance from the accused’s 
dock and while he was reading over the 
deposition the other witnesses were being 
examined by the Court. The question is 
whether the applicant’s deposition became’ 
inadmissible in evidence against him for 
the simple reason that it was not read 
over tohim within the hearing of the accus- 
ed. In support of this contention a 
number of authorities have been cited 
before me and they are Kamatchinathan 
Chetty v. Emprvor (1), Mirabux v. Emperor 
(2)and Emperor v. Nabab Ali Sarkar (3°, 
Chenchiah v. Emperor (4), In re Kuppu 
Mudali (5), Hira Lal Ghose v. Emperor (6), 
Muhammad Yasin v. Emperor (7), Jyotish 


(1) 28 M 308; 2 Gr. L J 756. 

(2)18 N L R 192; 68 Ind.'Oas. 36; 23 Or. L J 500; A 
I R 1923 Nag. 39. 

(3) 51 O 236; 81 Ind. Cas. 803; AIR 1924 Oal. 705; 
25 Or. L J 1027. l 

(4) 42 M 561; 50 Ind. Oas. 987; 36 M L J 2969 L W 
349; (1919) M W N 183; 25ML T 356; 20 Cr. LJ 379; 
A I R 1919 Mad. 45. 

(5) 49 M 71;90 Ind. Oas. 659; 49M L J 421; 22 L W 
ge oe M W N 795; AIR 1925 Mad. 1208; 26 Or. 


(6) 52 0.159; 83 Ind. Cas. 905; 28 O W N 968; AIR 
1924 Cal. 889; 26 Or. L J 201; 41 O L J 224. 

(7) 52 O 431; 88 Ind: Cas. 602; 29 O W N 950; AIR 
1925 Cal. 782;-26 Or. LJ 1178, < 
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Chandra Mukherji v, Emperor (8) and Taj 
Mahmud v. Emperor (9). Thess decisions, 
to the extent thatthey tend to support 
the applicant's contention must be regard- 
ed as having been overruled by the 
decision of their Lordships of the Privy 
Council in Abdul Rahman v. Emperor 
(10),- Apart from this circumstence it 
would, on an analysis of these cases appear 
that the weight of judicial authority is by 
no means in favour of the contention in 
the form in whicb itis raised here, In 
Kamatchinathan Chetty v. Emperor (1) 
the evidence was read over by the clerk 
in 4 place where neither the Judge nor 
the Pleader was present. It is mot clear 
whether the place was outside or inside 
the Oourteroom, The deposition of the 
witness was held inadmissible and the con- 
viction founded on it wasset aside, 
Miller, J., in Bogra v. Emperor (11) 
dissented from that view on the ground 
that the presence ofthe Judge and the 
Vakils and the accused was only necessary 
to see that the deposition was correctly 
recorded, and that their presence Or 
absence was immaterial so far as the 
admissibility ofthe deposition against the 
deponent is concerned if he admitted its 
correctness, In In re Kuppu Mudali 5) the 
depositions were read over to a large 
number of witnesses one after another 
long time after their depositions were 
recorded. The matter was brought before 
the High Court in revision and the convic- 
tion of the accused was set aside and a 
retrial was ordered in consequence of the 
non-compliance with the terms of s, 360, 
Oriminal P. O. In Mirabux v. Emperor (2) 
it was held that if the deposition is not 
read outtothe witness inthe presence of 
the presiding Judge it does not prove 
itself under s.&0 of the Evi. Act but that 
it might be proved in some other way. In 
Emperor v. Nabab Ali Sarkar (3): the 
depcsition was not read over tothe witness 
at all. In Hira Lal Ghose v Emperor (6) and 
Muhammad Yasin v. Emreror (7) the ques- 
tion was whether the deposition of a 


8) 36 O 955; 4 Ind. Oas. 416; 14 O W N 82; 10 Or. L 


(9) 15 L 407; 107 Ind. Cas. 100; 29P LR14;1 LT 

Ta 29 Or. L J 212; AIR 1928 Lah. 125; 9A I 
r. R 505. 

(10) 5 R53; 100 Ind. Oas. 227;A I R 1927 P O 44; 
31 O WN 27]; 25A L J 117; (1927 M W N 103; 38 M 
LT 64; 8 PL T155; 40 W N 283: 28 Or, LJ 259; 6 
Bur. LJ 65; 52M L J £85; 29 Bom. L R £13; 450 L J 
4411 (P 0.) 8 

(1)) 34 M 141; 7 Ind. Cae. 414; SM LT 117; (1910) 
M W N 435; 11 Cr. L J 482; 20 ML J 943. - 
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wituess which was not read over to him 
in the presence of the accused could 
properly be used to convict the accused. 
It was held in both these cases that the 
deposition was not admissible against the 
accused. Taj Mahmud v. Emperor (9) 
is similar to Emperor v. Nabab Ali Sarkar 
(3) in that the deposition was not at all 
read over to the witness. The view taken 
in Jyotish Chandra Mukherjee v. Emperor 
(8) was followed in the two cases referred 
to in Hira Lal Ghose v. Emperor (6) and 
Muhammad Yasin v. Emperor (7) referred 
to above, 

From the examination of the Indian 
decisions it would appear that those which 
are appcsite in the present case are tha 
three Calcutta cases: Jyotish Chandra 
Mukherjee v. Emperor (8), Hira Lal Ghose 
v. Emperor (6) and Muhammad Yasin v. 
Emperor (7). These cases were brought 
to the notice of their Lordships of the 
Privy Council in the case reported in 
Abdul Rahman v. Emperor (10). Their 
Lordships summarised the objections arged 
on behalf of the accused at p. 624, The 
first was that the depositions were read 
over while other stages of the case were 
proceeding so that the accused and his 
Pleader could not attend to the reading 
over, and the second was that in some 
cases the depositions were not read over 
to the witnesses at all, they being left to 
read them to themselves. - Their Lordships 
particularly pointed out that there was 
no averment on the part of the accused 
that he had taken any objection to the 
procedure or that he had suffered any 
prejudice. Their Lordships adverted to 
ss, 360 and 361, Oriminal P. O., and 
from a careful study of the terms of those 
sections concluded that the object of 
reading over the depositions is to obtain an 
accurate record from the witness what he 
really means to say, and to give him an 
opportunity of correcting the words which 
the Magistrate or his clerk has taken 
down. It is not to enable the accused or 
his Advocate to suggest corrections. All 
that the accused is entitled to be sure 
about is that the deposition had been read 
over and the witness has had an opportunis 
ty of correcting the original word, but the 
accused himself is not entitled to the 
opportunity of ° suggesting correctiona, 
Summing up the result of discussions’ their 
Lordships ecrnecluded with these words:, 


“Still ib should be remembergd that the primary 
object is to fix the witness and to enable him to 


*Page of 5 R—{Ed.] 4 


“the facts of the present case. 
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protect himself against any inaccuracy in the words 
taken down from his lips.” 

Assuming that there was an irregularity 
‘their Lordships further pointed ont that 
non-compliance in tbis respect could not 
Vitiate a trial in view of the provisions of 
ss. 585 and 537, Criminal P. C., and 
further distinguished the case in Subrah- 
mania Ayyar v. Emperor (12) on the 
ground that the procedure adopted ‘in 
that case was one which the Code Positively 
Prohibited, and it was possible that it 
might have worked actual injustice to the 
accused, A. i 

From the foregoing discussion itis clear 
that e. 360 is intended to protect the accus- 
ed as well as the witnesses. Since 
the accused in the cese in which the 


‘witness was examined took no objection 


‘of ‘his deposition .as recorded by the Court, 
it must*be inferred that he was in no way 
prejudiced by the irregularity, if any. So 
far as the witness himself is concerned he 
admitted to the Oourt that his deposition 
had been read out to him and that it had 
been clearly recorded. No prejudice in 
any case had been caused to the applicant 
and: therefore his contention that his deposi- 
‘tion was not admissible in evidence must 
be overruled as was done in Bogra v, 
Emperor (11>. 

~ The next contention 


hi 


is more remarkable 
for its ingenuity than its cogency. It is 
postulated that there were three offences 
with which the applicant might have been 
charged, viz, an offence under the Arms 
Act, the attempt to commit murder of 


- the Hon'ble Mr. Shareef and the attempt 


to murder the Hon’ble Mr. Misra, who was 
also seated on the dias. On this supp-si- 
tion it is urged he wrs virtually in the 
position of an accused person and conse- 
quently no oath could be administered to 
him. The fallacy of this argument has 
been exposed in the judgment of the 
lower Appellate Oourt ‘and it does not 
merit any further discussion, The obsere 
vaticns at p. 535 of Muthukumoraswamy 
Pillai v. Emperor (13) have no bearing on 
The obser- 
vations made there have to be read in the 
light of the facts set forth in Emperor v. 
Nilakenta (14), The prosecution witnesses 


(12) 25 M 61; 28 IA 257; 3 Bom. L R 540;5 0 


866; 1} M.L J-233; 2 Weir 271: 8 Sar. 180 


(13) 35 M 397; 14 Ind. Cas. 896; 13 Cr. L J 352; 


(1812). M W N £40;12M LT } 
(14) 35 M 247 (253); 14 ‘Ind. Cas. €49; (1919) MW 


N 2071; 13 0r. L_J_305;_22°M_1J 490; 11 M LT1 


Sup. . 
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Ncs. 6 and 12, namely K. V. Arumugam 
Pillai and O. Somasundaram Pillai. had 
been granted pardon and when they were 
put into the witness-box as approvers, 
their previous statements made to the 
Police wherein they had admitted their 
guilt were sought to be used for corroborate 
ing their testimony. It was held that 
they could not be so used for the reason that 
the statements were of the nature of cons 
fessions by co-accused which were not 
admissible against the other co-accused. 
That .case has no applicability .here. 
The applicant was in no sense an 
accused person and as pointed out in 
Amdumiyan v. Emperor (15) unless he was 
an accused person in the trial s. 342, Orimi- 
nal P, C. would not render him incompetent, 
to make any statement on oath. - 

An attempt is made to show that the 
applicant’s statement was not necessarily 
untrue, and that in any” case it was not 
material, Trat the statement was thoroughly 
false was proved by the evidence of 
Onkarsiugh (P. W. No. 1), R. B. Tarachand 
(P. W. No. 5) and Anandrao (P. W. No. 7) 
who stated that the dagger was snatched 
from the hand of Sitaram. The applicant's 
statement that the dagger fell off the. inner 
pocket of his.coat was a statement intended 
to negative that evidence whicb, if bee 
lieved, would have resulted in the 
acquittal of Sitaram. The objection taken 


to the examination of R. B. Tara- 
chand (P. W. No, 5) is devoid, of 
any substance. There is no law .to 


prevent the examination of any witness 
because he had not been examined in the 
previous case. It is wholly untenable in the 
present case for the reason that the witness 
was not examined in the previous case 
because Sitaram himself objected to his 
examination. 

The conviction of the applicant must be 
upheld, As to the ssntence it is pleaded 
that the applicant was animated by the 
good motive of protecting -his friend. The 
motive is not one which merits commenda- 
tion. Sitaram was charged with the grave 
Crime of attempting to murder and the 
applicant told a deliberate lie in the 
witnercs-box in violation of the sanctity of 
his oath with a view to shield his friend 
from the arm of the Jaw. In doing go 
he sought to divert the course of public 
justice. The gravity of the offence called 
for the deterrent sentence that was awarded. 

Tke application is dismissed. The appli- 


(159) IL R 1937 Nag. 315 (321); 166 Ind. Oas, 587; 
9 RN 132; 38 Or. Lid £251; A IR. 1937Nag. 17. 
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-cant will-surrender himself to the District 
Magistrate, Nagpur, and serve the whole 
or part of the sentence as the case may be, 


D. Application dismissed. 





MADRAS HIGH COURT 
Appeal No. 306 of 1936 and Letters Patent 
Appeals Nos. 56 and 57 of 1937 
April 3, 1939 

"VENKATARAMANA Rao AND NEWSAM, JJ, 
PONNUMAN DIKSHITAR AND ANOTHER— 

PLAINTIFFS—ApPRLLANTS 

VETBUS 

-BOARD or COMMISSIONERS vor HINDU 

RELIGIOUS ENDOWMENTS, MADRAS 

AND OTAERS— DEPENDANTS— RESPON DENTS 

Madras Hindu Religious Endowments Act (II of 
1927), ss. 62, 63, 65-A—Board taking action suo 
motu—No mismanagement—Board, if can frame 
scheme, if it is necessary for proper administration 
of temple—Procedure regarding notification, when 
should be resorted to. 

Once the Board takes action suo motu, even 

though it may ultimately find that there was no 
Mismanagement nevertheless it can frame a scheme 
if it is necessary for the proper administration of 
the temple that a scheme should be framed. 
. The procedure in regard to notification ought not 
to be lightly resorted to, unless and until there 
is such serious mismanagement of the temple as 
would justify an ouster ofthe trustees in charge 
of a temple from their office. 


A.and L. P. As. against the orders of 
King, J., in C. M. P. Nos. 4627 and 4626 of 
1936, dated March 15, 1937. 


Messrs. K. Rajah Ayyarand V. Rama» 
swamy Iyer, for the Appellants. 


Messrs. P. V. Hajamannar and K. Subba 
Rao, for the Respondents, 


Venkataramana Rao, J.—This is an 
appeal from the judgment of the learned 
District Judge of South Arcot modifying a 
scheme framed by the Madras Hindu Reli- 
gious Endowments Board in regard to the 
temple of Sri Sabanayakar alias Nataraja of 
Chidambaram. This action was filed asa 
representative suit on behalf of the Dikshi- 
tars, (who are said to be over 200 in num- 
ber) who claim to be trustees—archakag 
and poojaries of the said temple. Before the 
learned District Judge various questions as 
to Jurisdiction were raised. It is unnecessary 
for us to mention all of them. ‘I: is suffici- 
ent for us to say that one of the main quese 
tions raised in this behalf was in regard to 
the ncnespplicability of the Hindu Religi» 
ous Endowments Act and. the consequent 
want of jurisdiction in the Board to frame 
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a scheme. The contention of the Dikshitars 
is that the suit temple is only a private 
temple and not a public religious institue 
Lion within the meaning of the Act and 
therefore the Board had no jurisdiction to 
frame ascheme. Another contention in re- 
gard to jurisdiction was that even assuming 
that the Board had jurisdiction, the provi- 
sions for ss. 62 and 63 of the Act were not 
complied with, in that the Board could 
frame a schemes on its Own initiative only if 
there was mismanagement and not merely 
it would be proper to frame a 
scheme in the interests of efficient adminia- 


tration of the temple, The learned District 


Judge disallowed all the contentions on be- 
half of the plaintiffs and upheld the scheme 
of the Board but only modifying it in some 
particulars with a view to satisfy some of 
the objections raised on behalf of the plain- 
tifs.. Mr, Rajah Ayyar on behalf of the 
plaintiffs appellants confined his objectiong 
mainly to the scheme, though incidentally 
he made mention of the two main objec- 
tions which we have outlined in regard to 
the jurisdiction of the Board to frame the 
scheme. &o far as the question of jurisdic- 
tion based on the non-applicability of the 
Act is concerned, the learned Counsel, we 
think, wiseiy refrained from pressing it bee 
cause it cannot be seriously doubted that 
the guit temple is a public institution 
within the meaning of the Act and not a 
private temple as contended for, We agree 
that some of the grounds on which the 
learned District Judge purported to hold 
against the plaintiffs may not be valid, but 
having regard to the character of the tetne 
ple it seems to us that it would be too much 
to contend that this is a private temple. No 
early as 1885 when the question was raiged 
in a suit by the Dikhitars, Muthuswami 
Ayyar and Shephard, JJ., in their judgment 
dated March 17, 1890 in A, 8. Nos. 103 and 
159 of 1883 observed that it was not denied 
that the institution was being used as a 
place of public worship from time ime 
memorial and that there was no particle of 
evidence in support of the assertion that 
this ancient temple of Sri Nataraja was the 
private property of the Dikshitars. [ven 
now it is not denied that this temple is 
held to be very sacred by all the Saivites 
in this Presidency and is resorted to as a 
place of a public worship: 5. ee 

The other contention of Mr. Rajah Ayyar 
with reference to the Board’s jurisdiction’ 
to frame a scheme under s. 63 is that the 
Board could frame a scheme when it takes 
action suo motu only ifit finds mismanage- 
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ment. There is a finding in this case that 
there was mismanagement, but it seems to 
us that the Board can always take action if 
it has reason to believe that a temple is 
being mismanaged. In this case there was 
ample material on which it could take 
action on its own initiative. It accordingly 
instituted an enquiry and then proceeded 
to frame ascheme. Once the Board takes 
action suo motu, we think even though it 
may ultimately fnd that there was no mis- 
management nevertheless it can frame a 
scheme if it is necessary for the proper 
administration of the temple that a scheme 
should be framed, Secticn i2 imposes a res- 
friction to taking action suo motu by ccn- 
fining it to a case where the Board has rea- 
son to believe there is mismanagement but 
once it initiates an enquiry, the power to 
frame a scheme is not restricted to a case of 
mismanagement. Under s. 63 it can frame 
a scheme on any one of the grounds men» 
tioned therein, namely mismanagement or 
improper alienation of endowed property or 
in the interests of proper administration of 
the endowment, Wren we put this aspect 
of the matter to Mr. K. Rajah Ayyar, he 
very properly refrained from pressing this 
contention. His main complaint was that 
while the scheme was sub judice and while 
the question of jurisdiction was being agi- 
tated by the plaintiffs and while the Board's 
proceedings in regard to the scheme were 
stayed, the Board took action under s, 65-A 
for the purpose of notifying the temple, It 
seems to us Very andesirable that the Board 
should have taken any steps in regard to 
the notification of this temple. The proces 
dure in regard to notification ought not to 
be lightly resorted to, unless and until there 
is Such serious mismanagement of a temple 
as would justify an ouster of ihe trustees 
in charge of a temple from their office. The 
scheme was framed in 1933 and proceed- 
ings relating to its moditicaticon were pend- 
ing in the District Oourt and the scheme 
had not -been given any fair trial. It could 
not possibly be said that the scheme was 
not worked satisfactorily by the trustees 
and that therefore in the interest of proper 
administration of the temple it was neces- 
sary for the Board to take the drastic step 
of having the temple notified. We trust and 
hope that the Board would drop all pro- 
fepdihgs in the matter and allow the scheme 
as mcdifed by the District Court and as 
modified by us to be given a fair trial and 
would givé the trustees a fair opportunity 
to carry on the administration in accord- 
ance with the scheme, 
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Now coming to the actual scheme, so far 
as we can seeit is a perfectly innocuous 
scheme and the Board has interfered as 
little as possible with the internal adminis- 
tration of the trustees. But the learned 
District Judge has, out of regard for the 
sentiment of the trustees, modified the 
scheme in certain particulars which we 
believe ought to satisfy a most scrupulous 
trustee. Even this however does not seem 
to satisfy the plaintiffs because for ages 
they. have been going on with their tradi- 
tional methods of administration and any 
slight variance naturally evokes some sort 
of hostility. We think that iu the proper 
administration of the temple a scheme such 
as the one in questisn is absolutely neces- 
sary because the trustees are more than 
200 in number and it would be impossible 
in the.very nature of things to expect pro- 
per administration by such an unwieldy 
body, The main objections of Mr. Rajah 
Ayyar to the scheme as modified by the 
District Court relate to para. 4, para. 8 (f) 
and para. 10 of the scheme. Paragraph 4 
relates to the appointment of nine trustees 
annually, six by election and three by nomi- 
nation. This is objected to by Mr, Rajah 
Ayyar onthe ground that the principle of 
election would introduce ‘a factious spirit 
and that when there are nearly 230 trus- 
tees every one of them would not, according 
to the principle proposed, have the chance 
of participating in the management of the 
affairs of the temple in accordance with 
the time-honoured custom which prevailed 
among them. It was to satisfy this senti- 
ment that the learned District Judge modi- 
fied the clause by introducing the principle 
of nomination in regard to three of the 
trustees, leaving six to be elected by the 
Dikshitars among themselves. Even this 
would not satisfy the Dikshitars because 
every one of the trustees may not have a 
chance of participating in the management 
and therefore some method must be devis- 
ed by which their wishes should be respecte 
ed in regard thereto. We think that a: 
provision by which all persons who have 
been appcinted by election shculd be dee 
clared ineligible for office for a period of 
five years from the termination of their 
cffice would meet the justice of the case. 

We accordingly modify para. 4 of the 
scheme by adding that six trustees who 
will be appointed by election should not 
stand for re-election for a period of five 
years from the teimingtion of their office, 
Paiagraph 8 (f) relates to the duties of the 
manager in regard to the proper perform- 
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ance by the archakas, paricharakas and 
other internal servants of the devasthanam 
and the office establishment, of their work. 
What Mr. Rajah Ayyar objects to is the 
word ‘control’ which may connote that a 
servant like the manager can control the 
trustees some of whom happen to be archae 
kas and paricharakas. We modify para. 8 
(f) by deleting the words “immediate cone 
tro!” and by saying “do see to the proper 
performance of their duties by archakas, 
paricharakas and bave immediate control 
over the internal servants of the devastha- 
mam as well as over the office establish- 
ment in. accordance with the usage.” In 
para. 10 the following sentence will be add- 
ed: “In regard to the putting up of sheds, 
the Managing Committee of Trustees may 
in their discretion select such sites as would 
be proper places for putting up temporary 
sheds for opening stalls during festival 
occasions.’ The scheme shall come into 
operation frcm June 1, 1939. The appeal 
is dismissed with coste of respondent No. 1 
(to come out of the temple funds: which 
we fix at Rs. 250. The Letters Patent Appeals 
are nct pressed. Dismissed. No costs. 


Appeal No, 306 of 1936 and 
L. P. Appeals dismissed. 


N.°D. 





LAHORE HIGH COURT. 
Execution Second Appeal No, 879 of 1939 
November 28, 1939 
Din MusAMMaAD, J. 
ISMVAIL—JUDGMENT-DEsTOR—APPBLLANT 
versus 
ANJUMAN JMDAD QARZA— 
DECREE-HOLNER— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 11 (2), s. 48 (2) (a)—Omtssion to mention ground 
of extension of limitation, if fatal—Fraudulent trans- 
fer amounts to fraud. 

Omission to mention the ground of extension of 
the period of limitation in the application for execu- 
tion is not fatal. 

A fraudulent transfer amounts to fraud within 
the meaning of s. 48 (2) (a), Civil P. O. 

Ex. 8. A. from an order of the District 
Judge, Lahore, dated March 17, 1939. 

Mr, Basant Krishan Khanna, for the Ap- 
pellant. 

i Mr. Amar Nath Chopra, for the Respon- 
ent. 

Judgment.—The only question that 
arises for determination in this appeal is 
whether the application for execution sub- 
mitted by the decree-holder more than 12 
years after the daté of the decree could be 

proceeded with. The executing Oourt dis- 
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missed it as time-barred merely on the 
ground that it had been presented more 
than 12 years after the decree. The Dige 
trict Judge however reversed the order of 
the Oourt below relying on cl. (a) of sub-s, 
(2) of s. 48, Civil P.O., which empowers 
the Court to proceed with the execution of 
a decree upon an application presented after 
the expiration of 12 years where it is found 
that the judgmentedebtor has by fraud pre- 
vented the execution of the decree at any 
time within 12 years immediately before 
the date of the application. The decree- 
holder urges that the judgment-debtor had 
effected a fraudulent alienation in favour of 
his wife in 1931 and there is ample autho- 
rity in support of the proposition that a 
fraudulent transfer amounts to fraud within 
the meaning of this rule: see Khairulle 
v. Dhanrup Mal (1) and Visalatchi v. 
Sivasankara (2), which has subsequently 
been followed in several rulings of the 
same Court including Ramunathan Chettiar 
v. Mahalingam Chetti (3). 

All that the Counsel for the appellant 
contends is that this point was not specif- 
cally raised in the Courts below nor was 
the ground of extension of the period of 
limitation mentioned in the application for 
execution. It is true that this ground was 
not stated in the application, but there ig 
no column provided for it under O, XXY, 
r. 11 (z), Civil P. O. It is only under O. VII, 
r. 6, Civil P. O., that the ground of exemp- 
tion from the law of limitation should be 
expressly urged but no corresponding pro- 
vision is made in the case of applications 
for execution. This omission therefore can- 
not be treated as fatal. Further, in the 
written statement put in by the decree» 
holder fraud was referred to though the 
fraudulent alienation was nət expressly 
mentioned. Counsel forthe appellant cone 
tends that there is no material on the 
record showing that any fraudulent aliena- 
tion had been made by the judgment-debtor, 
but my attention has been drawn to a 
judgment of the Senior Subordinate Judge, 
Lahore, io which ke had definitely come to 
the conclusion that the judgment-debtor 
had effected an alienaiion in favour of his 
wife and tbat that alienation was intended 
to defeat and delay his creditcrs including 
the present decree-holder who was a party 
to the suit. This being so, it will serye no. 
usefol purpose to prolong the case to enable 
ee A IR 1925 Nag. 82; 80 Ind. Cas. 905; 399 N L» 


61. i 
(2) 4 M 292. 
(3) 58 M 311; 154 Ind. Oas. 688; A I R 1935 Mad 
8& 67M L J151; 40 L W 694;7 R M4749 
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the decree-holder to produce a certified copy 
of that judgment before me or to remand 
the case lor letting in the additional evi- 
dence under O. XLI, r. 28, Civil P.C. I 
accordingly dismiss this appeal with costs. 


g. Appeal dismissed, 


Pa 


MADRAS HIGH COURT 
Givil Miscellaneous Petitions Nos. 2608 to 
2610 of 1938 
August 8, 1938 
Mapuavan Narr, Orga. O. J. 

AND KRISHNASWAMI AYYANGAR, J. 
S. A. RAMANATHAN CHETTIAR— 
PETITIONER 
VETSUS 
P. P, PALANIAPPA CHETTIAR— 
AND OTHERS— RESPONDENTS 

Civil Procedure Code (Act V of 198084, s. 109 (a)— 
High Court deciding one cardinal issue but remand- 
ing case for final disposal—Remand order held not 

nal and no appeal therefrom was competent. 

The test of finality is whether the order “ final- 
ly disposes of the rights of parties” and if those 
rights are left to be“ determined by the Oourts in 
‘the ordinary way” there is no final decision in 


the case, f 
In a suit for accounts out of a promissory note 


in which both. the plaintiff and the defendant were 
interested, the High Oourt decided what interest 
was to be paid and how it was to be calculated 
and remanded the case for disposal inthe light of 


ellate judgment : 
oF Feld, that though it decided one of the cardinal 


issues the remand order did not dispose of the 
rights of the parties finally but left the suit alive 
and, therefore, it was not a final order within the 
meaning of s. 109 (a), Oivil P. O. 56 Ind. Oas. 302 
(4), relied on, 142 Ind Cas. 328 (1), followed, Rahim- 
b vy. Turner (2) and Syed Muzhar Hussain v. 


Bodha Bibi (3), distinguished. 

O. Misc. Ps. for leave to appeal to His 
Majesty in Oouncil, against judgment and 
order of High Court, in Appeals Nos. 57 
and 235 of 1933, dated March 16, 1938. 


Messrs. A. Swaminatha Aiyar and S. 
Thayagaraja Iyer, for the Petitioner. 

Messrs. K. Rajah Iyer, K. 5. Rajagopala- 
chariar and N. G, Krishna Iyengar, for 
the Respondents. 


' Madhavan Nair, Offg. C J.—These 
are applications for leave to appeal to 
the Privy Council against the order of 
remand made by this Oourt in Appeals 
Nos.e57 and 235 of 1933. -The applications 
“Have been made under s. 109, cl. (a), Civil P. 
. O., and the question which we are called upon 
to decide». is whether in passing the re- 
mand order we passed a final crder within 
the meaning of the term “final order” as 
used in cl. (a) of the section. The “above 
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appeals arose out of a suit for accounts, 
‘The lower Court's .decree was reversed 
and the suit was remanded for further 
inquiry. The suit, was upon & promissory 
note for a sum of Rs. 60,900 in which the 
plaintiff and the defendanis were interest- 
ed in the proportion of 5-17; 2-17. The 
promissory note was in the possession of the 
defendants and they had the obligation to 
collect the amount due under it, One of 
the questions which arose in the case was, 
what was the rate of interest due under 
‘the note and how it should be calculated. 
The document mentioned no particular 
rate ‘of interest beyond stating that it 
carried the ‘“‘Rangoyn nadapu 'rate.” The 
learned Subordinate Judge determined 
that interest should be calculated at the 
Rangoon nadapu rate calculating come- 
pound interest with half yearly reste. We 
decided that the plaintiff should be allowed 
to claim only simple interest at the 
Rangoon nadapu rate. The -point ‘was 
not -seriously contested before us by the 
learned ‘AdvocatesGeneral who appeared 
for the plaintiff. After deciding this ques- 
tion of ‘interest we remanded the suit 
to the lower Court for disposal in -the 
light of our observation on the other points 
involved in the case, At the end of our 


judgment we obesrved as follows: 

“After receiving the Oommissioner’s report the 
learned Judge will fix atime for objections and 
after due consideration of the report-and the objec- 
tions he will pass a final decree for the amount 
ultimately found due from the defendants to the 
plaintif calculating simple interest at the Rangoon 
nadapu rate till the date of the decree.” 


It may be mentioned here that the 
defendants contended, amongst other 
things, that cértain collections under the 
promissiory note had been made.by the 
plaintiff and that certain securities which 
were entrusted to him were still with him. 
They also contended that. no ‘money would 
be found due from them if an account was 
taken. It is now argued by the learned 
Counsel for the petitioner that though the 
order is one of remand, inasmuch as. it 
decides the question- of interest, one ofthe 
questions involved in the suit, the order 
would fall within the description of “final 
order,” because one of the main points at 
issue, or to use the term of the learned 
Advocate, one Of cardinal points at issue, 
had bean decided by the Oourt, Various 
cases have been brought to our notice by 
the learned Counsel on both sides. ‘It may 
be said that it is diffigult to reconcile the 
decisions in some of the Cases: but we 
do not propose to consider them, because 
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in their latest pronouncement in Abdul 
Rahman v. D. K. Sassim & Sons (1) their 
Lordships of the Judicial Committee have 
laid down clearly the principle to be ap- 
plied in deciding this question. That was 
a case where “the plaintiff after instituting 
the suit became insolvent and the Official 
Assignee wko was joined as plaintiff dec- 
lined to prcceed with the suit in the ab- 
sence of security. The trial Judge made 
a decree dismissing the suit. Upon appeal 
the learned Judges held that the cause of 
action was personal and did not west in 
the Official Assignee but remained with 
the plaintiff who continued to be treated 
asa party on record; accordingly they set 
aside the decree and remanded tte suit 
for trial. The question was whether that 
order came within the description of 
“final order.” The observations of their Lorde 
ships of the Privy Council appearing at 
p. 65* of the report give aclear indication 
as to the meaning of the expression “final 
order.’ Their Lordships say: 

“It should he noted that the Appellate Court in 
India was of opinion that the order it had made 
‘went to the root of thesuit, namely the jurisdiction 
of the Court to entertain it, and it was for this 
reason that the order was thought to be final and 
the certificate granted. But this was not sufficient, 
The finality must be a finality in relation to the 
suit. If, after the order, the suit is still a live suit 
in which the rights of the parties have still to be 


determined, no appeal lies against it under s. 109 (a) 
of the Code,” 


Further on, their Lordships explain the 
principle thus : 

“The effect of the order from which it is here 
sought to appeal was not to dispose finally of the 
rights of the parties. If no doubt decided asim- 
portant, andeven a vital, issue inthe case, but it 
left the suit alive, and provided for its trial in the 
ordinary way.” : 

Now, applying that test to the facts of 
this cass it may be said that one of the 
issues has been decided in the case, that is 
the issue as tothe rate at which iaterest 
should be charged, but that does not dise 
pose of finally the rights of the parties. The 
suit is still alive and has to be treid in the 
ordinary way, Our order gives merely the 
correct method of calculating the amount 
due from one party tothe other. It may be 
that on calculating the interest as directed 
by us no amount is due from the defendants 
to the plaintiff. The two decisions relied 
upon by the learned Counsel for the peti- 


(1) 11 R 58; 142 Ind. Oas. 328; A I R1933 P O 
58; 60 IA 76; 10 OW N 195; 37 L W 331( (1933) 
M W N 166; Ind. Rul. (1933) P O 58; (1933) A L 
J244; 64 M L J 307; 35 Bom. L R 331; 370 W N 
405; 57 0 LJ 136 (P Q). 
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lioner, riz., Rahimbhoy v. Turner (2) and 


Syed Muzhar Hussain v. Bodha Bibi (3), 


were referred to by their Lordships and 
were distinguished by them as casas decided 
with reference to the old Civil P, O. In supe 
port of their -conclusion, their Lordships 
refer. to their own decisionin Ramchand 
Manjimalv. Govardhandas Kishindas Ratan- 
chand (4), which laid down, following the 
decision in English Courts, that the teet 
of finality is whether the order “finally dis- 
pcses of the rights of parties” and that if 
those rights are left to be ‘determined by 
the Courts in the ordinary way” there ig no 
final decision in the case, These observa- 
ticas make it quite clear that the order in 
the present case cannot be said to be a 
final order. In view of the clear pronounce- 
ment by their Lordships it is not necessary 
to discuss the other cases referred to by the 
learned Counsel. In the circumstances we 
hold that the petitioner is not entitled to 
ask this Court to grant him leave to appeal 
under s. 109 (a). We dismiss these applica- 
tions with costs (one set in O. M. P. No. 2603 
of 1938), 


N.-D. Applications dismissed, 
2 15 B 155; 18 I A6;5 Sar. 6389; 15 Ind. Jur. 35 


J 
(3) 17 A 1123; 221 Al; SMLJ 29; 6 Sar. 580 
O 


). 

(4) 47 IA 124; 53 Ind. Oas. 302; A I R1320 P O 
86; 14 SL R191; 47 O 918; 240 W N724I8 AL 
J 591; 22 Bom. L R €08; 33 M LJ 27; 12 LW 15; 
2 o R (P O) 94; (1920) M W N 407; 223M LT 
87 . 





_ OUDH CHIEF COURT, 
Misceiluneous Appeal No. 37 of 1937 
April 26, 1940 
Zts-UL HASAN AND YORKER, JJ, 

Mst. LACH MIN—DgrenpaNnt— APPELLANT 
versus 
BHAIRON BAKSH SINGH —-PLAINTIEP — 
RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XLI, 
r, 23 (as amended by Oudh Chief Court), s. 115,0. VI, 
r.17—Amendment to O. XLI, r. 23, construction— 
Order of Appellate Court allowing amendment of 
plaint and remanding case for trial de novo— 
Appealability—Revision, if lies —Real questions in 
controversy between parties referred to inO. VI, 
r.17—Power of Court to allow amendment, how 
exercised — Amendment changing nature of suit, 
allewed—Order must be set aside in revision. 

The words “have not been decided’? of the 
amendment of O. XLI, r. 23, Civil P. O., made by the 
Oudh Chief Court, do not mean “have not „ been 
decided by the Appellate Court.” The amepdmess- 
clearly refers to a decision of all the questions 
arising in the case, by the trial Court and not to. 
their decision by the Appellate Court itself. 

No appeal is therefore mainfainable against the 
order of the Appellate. Court allowing an amendment 
ofthe plaint and remanding the case é¢o the trial 
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Court for trial de novo in the light ofthe amended 
plaint. A revision however can be maintained. 

The real questions in controversy between the 
parties referred to in r. 17, O. VI, Oivil P. O. must be 
taken to mean the real questions arising from the 
parties’ pleadings and not those which 8 party never 
disclosed in his pleadings and such were totally 

- different from those on which the pleadings of the 
parties werejbased. The power to allow an amendment 
of pleadings has been conferred on Oourts in the 
interests of justice with a viewto correcting 
- mistakes and bringing out the real matters in issue 
between the parties. But this power should not be 
exercised in favour of one party so asto cause 
prejudice to the other party. 

Where the amendments allowed are undoubtedly 
very drastic and change the nature of the suit in- 
asmuch as the allegations on which the claim was 
based were not only changed but contradictory 
allegations were put in their place, the order 
allowing amendment andzremanding case for trial 
de novocannot be sustained and must beset aside 
in revision. l _ 

Mise. A. against the order of the Civil 
Judge of Rae Bareli, dated March 9, 1937. 

Mr. D. K, Seth, for the Appellant. 

Mr. Haider Husain, for the Respondent. 

Judzment.—This appeal has been 
filed as a miscellaneous appeal against 
an order of remand passed by the learned 
Oivil Judge of Rae Bareli. The learned 
Civil Judge allowed the plaint to be 
amended and sent back the case to the 
trial Court for trial de novo in the light 
of the amended plaint and the amendment, 


if any, to be made in the written statement: 


of the defendant. l 

The learned Oounsel for the. respondent 
takes a preliminary objection on the 
ground that as the remand in question 
was made under the inherent powers of 
the Court and not under O. XLI, r. 23, 
Civil P. C., no appeal lies. This contention 
is supported by several decisionsof this 
Oourt, e. g., Bal Raj Kishore v. Maharaj 
Kishore (1939 O, W. N. 128) (1) and Umrai 
v. Rahim Bugz (1939 O. W. N. 2:6) (2), 
but the learned Counsel for the appellent 
argues that the remand in this case isa 
remand under O. XLI, r. 23, Oivil P.C. 
He relies on the amendmert of O. XLI, 
r. 23 made by this Court which substitutes 
the words : 

“Where an ‘Appellate Court has reversed a decree 
and all questions arising in the case have not been 
decided it” 
in place of | 

“Where the Court from whose decree an appeal 
is preferred has disposed of the suit upona 
preliminary pointand the decree is reversed in 
appeal, the Appellate Court”. : 
~The learned “Coun‘el reads the words 


e (1) 1939 O W N 128; 179 Ind. Oas. 799;11R O 
204; 1939 O LR 88; AI R 1939 Oudh 104, 

(2) 1939 O W N 246? 1€0 Ind. Cas. 321; 19390 L 
R 128: 11 R O 244; A I R 1939 Oudh 157, 
e . : : 
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“have not.been decided” as meaning “have 
not been decided by the Appellate Court’. - 
This interpretation is in our - opinion 
entirely’ wrong. Tha amendment to our 
minds clearly refers to a decision of all 
the questions arising in the case by the 
trial Oourt and not to their decision by the 
Appellate Court itself. z 

We therefore consider that no appeal is 
m intainahle against the order of the Court 
below but at the same time we are of 
opinion that a revision can be entertained., 

It is true that a Court having jurisdiction 
totry a case has jurisdiction to try it 
wrongly as well as rightly as was held 
in the case of Badri Nath v. Ram Chandra 
(19390. W. N. 193) (3) relied on behalf 
of the respondent, but after hearing the 
case on the merits, we have come to the 
conclusion that the Court below exercised 
jurisdiction vested in it by law with 
material irregularity, if not illegally. We 
therefore treat this appeal as an applica- 
tion in revision and proceed to consider the 
merits. 

It appears that the appellant sold certain 
Plots of lund to the plaintiff-respondent by. 
a sale deed dated April 23, 1930, for .a. 
sum of Rs 500. The suit from which this’ 
applicaticn arises was originally brought’ 
by the plaintiff respondent against six. 
defendants including the present appellant. 
who wasdefendant No.1. In that suit he: 
alleged thatthe defendant No.1 put him’ 
in possession of the property sold but 
that subsequently all the defendants dis- 
possessed him of all the plots except one.. 
On these allegations he prayed for recovery 
of joint pessession over the plots purchased’ 
by him, with the exception of the plot left- 
in bis possession and for recovery of Rs. 195. 
as damages for some trees said to have 
been cut away by the defendants, Reli- 
ance was placed inthis suit on a clause’ 
contained in the deed’ of sale which 
provided that if the plaintiff should be’ 
dispossessed of the property sold he would 
be entitled to get back the purchase money 
with interest at 12 per cent, per annum, 
Relying cn thisclause ofthe sale deed he 
prayed as an’ alternative relief for recovery 
of Rs. 768 from the defendant No. 1. 
These were the clear cut statements made 
in the plaint, 

The trial Court dismissed the suit holding 
that the plaintiff had failed to prove that 
he was dispossessed by any of the defene 

(3) 1939 O W N 193;179 Ind. Oas.: 1001; 11R O 
219; 1939 O L R 110; A ÞR 1939 Oudh 129; 14. 
Luck 442, > -- ---- -- e - er 
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.dants. The plaintiff appesled ` and in 
appeal the learned Civil Judge allowed 
the plaintiff to amend bis plaint so as to 
base his claim not on his dispossession 
but on the allegation that the defendant 
No. 1 was not the owner in possession of 
some of the property sold. The reliefs for 
possession and damages were entirely 
deleted and the suit was confined only toa 
prayer for recovery of Rs. 768 the sale 
price with interest and all the defendants 
other than defendant No. 1 were dis- 
charged, 

The learned Oounsel for the applicant 
contends that the Court below should not 
have allowed an amendment which entirely 
changed the nature of the suit and we are 
of opinion that this contention has much 
force. The amendments allowed were 
undoubtedly very drastic and did change 
the nature of the suit inasmuch as the 
allegations on which the claim was based 
were not only changed but contradictory 
allegations were putin their place. We 

ave already noted that originally the 
plaintiff's case was that possession of the 
property was made over to him but that 
subsequently he was dispossessed of the 
Major portion of the property. In the 
amended plaint however the plaintiff 
omitted the statement that he was put in 
possession of the property and substituted 
astatement that he was given possessicn 
over one cf the plots only and the defen- 
dant with some other persons continue in 
possession of the others. A further state- 
ment has been added that the plaintiff has 
come to know thatthe defendant was not 
the owner in possession of most of the 
preperty at the time of the sale. The 
learned Couneel for the plaintiff respondent 
argues that tLe plaint es originally drafted 
was due toa mistake on the part of the 
plaintiff's Pleader and that the lower 
Qourt did nothing more than to allow 
him to correct that mistake. He relies 
on the provisions of O. VI, r. 17, Civil P. 0, 
which runs ; 

“and all such amendments shall be made as may 


be, necessary forthe purpose of determining the 
real questions in controvefsy between the parties,” 


In our judgments the real questions in 
controversy between the parties referred 
toin this rule must be taken to mean 
the real questions arising from the parties 
pleadings and not those which a party 
never disclosed in his pleadings and which 
were totally different from those on which 
the pleadings of the parties were based. 
We consider that tbe power to allow an 
amendment of pleadings has been cons 
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ferred on Courts in the interests of justica 
with a view to correcting m'stakes and 
bringing out the real matters in issue 
between the parties. But this power 
should not be exercised in favour of one 
Party’ so as to cause prejudice to the 
other party. 

In the present case if the plaintiff failed 
to prove the allegations on which he based 
his claim, the trial Court was rigtt in 
dismissing the suit and because the plaintiff 
failed. to prove his case, it was not correct 
on the part of the learned lower Court to 
allow him tochange his case and harass 
the defendant by means of a trial de novo. 

We think therefore that the order of the 
lower Appellate Court cannot be sustained 
and must be set aside. We consequently 
allow this application with costs, set aside 
the order ofremand passed by the learned 
Oivil Judge and direct him to hear the 
appeal on the merits of the pleadings and 
the evidence as they stood before his order. 

S. Application allowed. 


MADRAS HIGH COURT 
Oivil Miscellaneous Petition No. i070 
of 1938, in S. A. No. 358 of 1934 
March 13, 1939 
WaDsworta, J. 
YV. PONNAMBALAM CHETTI 
AND OTHERS— PETITIONERS 
Versus 
AMBALAM RAMAN CHETTI AND OTHERS— 
RESPONDENTS 

Madras Agriculturists' Relief Act (IV of 1938), 
s. 4(d)—Land ear-marked for butiding purposes but 
unoccupied by any building, included in mortgage— 
Morigage, if tmmune from operation of Act. 

House property, includes buildings of all kinds 
and the sites thereof, and also the gardens, com- 
pounds and yards attached thereto. But the ordi- 
nary connotation of the term ‘house property’ in 
everyday language would not include land ear-mark- 
ed for building purposes, but unoccupied ‘by any 
buildings. One would not in ordinary English 
speak of egricultural land as house property mere- 
ly because the owner thereof is trying to sell it 
or has sold it to a speculative builder, 

Where, therefore, two plots had been separately 
demarcated and in one of them at the time when 
the mortgage was executed, a house had been built 
and the other was destined for building purposes 
but was still vacant, the latter plot cannot be des- 
cribed as house properly and the inclusion of this 
site is, therefore, sufficient to prevent the mort- 
gage from being immune from the operation of 
the Mad. Agri. Relief Act. 


Messrz. A, S. Srinivasa Iyengar and 
S. Seshadri, for the Petitioners. a 

Mr. V. Ramaswamy Iyer, for the Respon 
dents. 

Order.—The question ‘in this petition 
is whether the defendants are entitled 
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to the: benefits of the Mad. Agri, Relief Act, 
It has been found by the learned District 
Munsif from whom a report was obtained, 
that the defendants have not been assessed 
to property tax on an aggregate annual rental 
value of Fs. 600 and that thereforé proviso 
(c) to s 3 of the Act does not apply 
to them. The remaining question is whe- 
ther the mortgage in respect of which the 
decree was passed comes within s. 4 (d) of 
the Act, that is to say whether it.is a debt 
contracted on the security of house property 
alone in a Municipality. The relevant 
clause of the mortgage deed recites certain 
boundaries within which the one-fourth 
. share of two items is conveyed. Item 
No. lis a vacant site (kalimanai nilam) in. 


the southwestern side, its measurements’ 


being recited and Item No, 2 is another site 
with a shop building thereon in the north- 
western side of the area within the boun- 
daries. The question is whether Item No. 1, 
1, e. the vacant site in the south-western 
side of this area, can be termed “house pro- 
perty.” 
debt contracted on the security of house 
property alone within a Municipality. {ff it 
cannot, then the inclusion of this piece of 
unoccupied land within the mortgage takes 
the debt out of the exception recited in s, 4 
(d) and the debt as a whole comes within the 
mischief of the Act. It is well éatablished 
that the term ‘house’ includes the land 
appurtenant to the house and necessary for 
its enjoyment. The case law on the subject 


is summarized in a Calcutta ruling, Khirode | 


Chandra Ghoshal v. Saroda Prosad.Mitra,. 
7 Ind. Gas. 4:6 (1). It is contended that 
the term “house property” is-a wider term 
than the term ‘house’ and that 


marked for house-building purposes, I 
doubt very much whether this contention. 
is in acccrdance with ordinary English: 
usage, When we speak of house property, 
we certainly include: buildings of all’kinds 
and the sites thereof, we should probably 
also include the gardens, compounds and 
yards attached thereto. But I doubt whe- 


other. the ordinary connotation of the term’ 


= ‘house ‘property’ in everyday language 


~ would include land ear-marked for building: 


parpeses, but unoccupied by any buildings, 
Aftes all. it is a common ‘experience to see 


“Berichltural land advertised for building 


or even suld fer building, but used for 
agriculture until.it is actually converted 
to the purpose fcr which it is destined 

(1) 7 Ind. Cas, 436; 12 OL J 525, 
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it will 
include not only land appurtenant.to a house: 
which is in: existence but: also land: ear- 
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To my mind, one would not in ordinary 
English speak of agricultural land as house 


property merely because the owner thereof 
is trying to sell it or has sold it to a specu- 


lative builder. Granted that the land is 
suitable for building houses and that there 
is an intention to build houses upon it I 
do not think that it would be considered to 
be ‘house property’ until building operations 
had at any rate started. The alternative 
line of argument is that this site, Item No.1, 
is included in a larger plot with certain 
boundaries and is adjacent to a site upon 
which there was actually a building at the 
time when the deed was executed. - S 

It is contended that the building and 
its site and the vacant site adjacent to . 
it must be deemed to be a single unit. 
and that the whole will fall within the. 
term ‘house property.’ Now, if ‘in. fact 
these two sites were a single unit, there 
would, I think, be some substance in this 
argument. But all the matetials available 
go to show that this is not the fact and 


-that the house and its site om the north- 


western side were treated as 4 separate unit, 
separately recited in the mortgage-deed, — 
Beparately assessed in the union registers 
and separately numbered for the purpcse of 
assessment. There is nothing to show that 
the vacant site in the south-western corner : 
was treated as part of the property upon: ` 
which the house stands. The fact seems 
to be that thetwo plots had been separately 
demarcated; in one of them at the time when 
this mortgage was executed ä house had 
been built, the other was destinéd for 
building purposes but was still vacant. In. 
fact a house, [ am told, has been constructed 
since the mortgage came into force. This 
fact alone is an indication that the vacant 
site was not at the time of the mortgage a 
part of the compound of the existing house.. 
If, as seems to be the-case, it was a separate 
unit, a piece of land with no building upon 
it, though destined for building purposes, . 
it would not, in my opinion be -properly 
described as house property and the inclu- 
sion of this site is therefore sufficient to 
prevent this mortgage’ from being immune 
from the operations of the Agri, Relief Act. 
I find therefore that the petitioners (judg- 
ment-debtors) are entitled to have ths decree . 
scaled down in accordance with s. 8 of 
the Act, the mortgage being one of 1924, 
The. decree will therefore be amended 
accordingly. The petitioners will be entitl- 
ed to their costs in this petition. Leave to 
appeal is refused. s 7 


NeD. Decree amended. 
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Act (Confiscation, etc. for Rebellion) (X of 
1858), s. 10—Attachment and confiscation of 
land in Delhi and its neighbourhood, if made 

© under s, 10, 

Section 10 of Act X of 1858 extended the provi- 

sion of the Act relating to the ‘imposition and 


assessment of fines on inhabitants" to“ a mohalla . 


or division of a city or town.” "The section, how- 
ever, did not authorize the confiscation of immov- 
able property in any urban area. It is, therefore, 
clear that the “ attachment ” or confiscation of the 
land in Delhi and its neighbourhood was not, and 
could not have been, made under this section. 
Naziz- UL-NISA v. MOHAMMAD IgHAQ Lah, 372 


Acts—General. 


Act 1858—X. Sze Aor (CONFISOATION BTO. 
REBELLION), 

-— 1860—XLV. Ses PENAL Cong. 

—— 1861—V. Ser Porron Aor. 

— 1870—VII. Ses Court Fess Act. 

—— 1872—I. See Evipenog Aor. 

. — 1872—III, SEE SPECIAL MARRIAGE AOT. 

—— 1872—IX. SEE Oonrraor AOT. 

—~ 1874— 111, Ses MARRIED Wowmen's 

Act, 

—— 1877~I, Sex Spzorrio RELIEF Act. 

—— 18738—VIII. See Sza Customs Act, 

—— 1878~—XI: SEE AkMs AOT. 

—— 1881—XXVI, See NEGOTIABLE 
ÅOT, 

—— 1882—IV. SEE TRANSFER OF PROPERTY AOT. 

—— 1887—IX. See PROoVvINOIAL SMALL Cause Courts 


FOR 


PROPERTY 
INSTRUMENTS 


, OT, 
—— 1890—VIII. Sse GUARDIANS AND Warps AOT, 
—— 1890—14. Ses RAILWAYS AOT. : 

—— 1894—I. SRE LAND ACQUISITION ACT, 

—— 1898—V. BEB CRIMINAL PROCEDURE CODE, 
_—— 1899—II, Ser Stamp Aor. 

——.+1908—V. Sze Orvin PRrRobtEDURE Oonz. 

— 1908-—-IX. Ses LIMITATION AOT. ~ 
—— 1908—XVI. SER REGISTRATION Act. | 
—— 1909111, Sez PrESIDENOY Towns INSOLVENOY 

AOT, 

—— 1911—II. Sze Parents AND DESIGNS AOT. 

—— 1912— 11. Sze Co-orzgative SoOIETIES AOT. 

—— 1913—VII. Sere COMPANIES AOT. 

—— 1918—X. Ser Usurious Loans AOT. 4 

—- 1920—V. Ses PROVINOIAL INsoLVENOY AOT. 

— 1922—XI. Ser Incomn Tax Aor. 
— 1923—VIII. Sez Workmen's 


AOT. 
—— 1923—XLII. See MussaLman WAGE Aor. 
1925—XXXIX. SER SUCOESSION AOT. 


1926—XXXVIII, Ser Bar OCounorzs ACT. 
1929~XIX. Beg -OuILD MARRIAGE RESTRAINT 


ÀOT, 
1932—IX, BER PARÊNERSSIP AOT. 


1c8—G, I.—I 


OomPENSATION 


manah 
pma] 


qf 
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Act 1933—XVII, See WIRELESS TELEGRAPHY AOT. 
—— 1938—IV. Ser Insuganog Act. 
—— 1939—XXXII. Sex INTEREST Aor, 


Acts—Bengal. 


Act 1880—IX. Ser BENGAL Ozss Act. 
——~ 1885—III, Sze BENGAL LOOAL SELF GOVERNMENT 


l AT, 

—— 1885—VIII. Sre BENGAL Tenanoy Aor, 

— 1909—V. See BENGAL Excise AOT 

—— 1913—III. Sez Beneat PUuRBLIO Dewanps Re- 

COVERY AOT. 

—— 1919—VI. Ser BENGAL Foop ADULTERATION AOT. 
— 1923— 111. Sze Oatourra MUNIOIPAL AOT. 

—— 1936—VII. Szz BENGAL AGRICULTURAL DEBTORS’ 

ACT. 


Acts—Blhar and Orissa, 


Act 1876—VI. See Oxora Nagpur ENcumMBERED 
PBTATES AOT. 
—— 1908—~VI. Ser Cuora Nagpur TEenanoy Aor. 
1914—IV. Sez BIHAR AND Orissa PUBLIO 
DEMANDS Recovery AOT. 


Acts— Bombay. 


Act 1887—IV. Sse BOMBAY PREVENTION or GAMBLING 
AotT, 
1925—X VIII. Ses BOMBAY MUNIOIPAL BOROUGHS 


—— 7 


ACT. 
19383—X VII. See Karaoar Orpry MUNIOIPAL ACT. 
Acts— Burma. 


raat 


Act 1917—V. See Burma Exotse AOT. 
—— 1921—IV. Sse Buema RURAL SELF-GOoVvERNMENT 
AOT. 
~— 1927--VI. Sem Bursa CO-OPERATIVE SOOILETIB3 
g Aor. 
— 1939—-X, Sree Burma TENANoy AOT, 
Acis—C. P. 
Act 1920—I. Sze O. P. Tenancy AOT. 


1922—If. Sze O P. MUNIOIPALITIES AOT. 

1933— 11, Sse C. P., DEBT CONOILIATION AOT, 

—-— 1934—XIII. Seg O. P. MONEY-LENDERS ACT. 

—— 1937—XVIII, See O. P. RELIGIOUS AND UHARTT- 

ABLE TRUSTS AOT. 

— 1938—XVI., Sge O, P. AND BERAR TEMPORARY 
4 POSTPONEMENT OF HKEOUTION 

l or DEORBES AOT, 


Acts—Madras. 


— 1, See MALABAR “ COMPENSATION" FQ 
AGE . ee TENANTS’ E ACT. 
__- 1908—I, Sze MaADRAS Estates LAND AOT, 3 
aman 1917 —1. Ses MADRAS AGENOY TRAGIS INTEREST 
j AND LAND TRANSFERS ACT. 


ii | INDIAN OASES 


Acts—Madras—concld. 


Act 1918—III. Sre Mapras PREVENTION oF 
ADULTERATION AOT. 

=—- 1920—VIIJ. Ses MADRAS ELEMENTARY EDUCA- 
TION ACT, 

—— 19820—X1V. Sze Mapras Locat Boarps AOT. 

—— 1997—II. Sree Mapsas HINDU Retiatous Enpow- 
MENTS ACT. 

-— ]932—VI. Ses MADRAS Co-orrrative SOCIETIES 


ACT 
=— 1933—XXI. Sre MADRAS NAMBUDRI Aor. 
=— 1933—XXII. SEE es MaRUMAKKATHAYAM 


OT. 
—— 1936—IT. See Mapras DEBT CONOILIATION AOT. 
—— 1938—lV. Sze MADRAS AcRICULTURIsTs’ RELIEF 
AoT,. 


Acts—Punjab. 


Act 1887—-XVI. SEB PUNJAB TENANoy AOT. 

—— 1903-- II. Sse PUNJAB Court OF Warps AOT. 

—— 1911—111. Sse PUNJAB MUNICIPAL AOT. 

«— 19138—]. Sze PUNJAB PRE-EMPTION. AOT. 

—— 1934—VII See PUNJAB RELIEF or INDEBTEDNESS 
AoT. 


Acts—U. P., 


1922—X, Sze U. P. Districr Boarps Act, 

—— 1922—XT, SEE AGRA PRE-EMPTION ACT, 

—— 1925—1V. See OUDH Courts Act. 

—— 1996— 111. Sze AGRA TENANoy ACT, 

——- 1934—XXV Sze U. P. ENCUMBERED ESTATES AOT. 

—— 1934—XXVII. SEE P. AGRICULTURISTS’ 

RELIEF AOT. | 

— 1938—X1V. Ses U.P. REGULARIZATION or RE- 

7 MISSIONS AOT. : 


Regulations. 


Reg. 17193— ALIH. See BENGAL REGULATION, 


Statutes, 
1911 (1 & 2 Guo, V, Cu. 46). SEE CoPYRIGHT AOT 
4 : (BRITIsg). 
1925 (25 & 26 Gro. V, On. 42). EEB GovERNMENT OF 
: l INDIA AoT. 
Adverse possesslon. See Co-sharer 761 


== — Pétsón given in aaoption—His dealing with 
properites of natural family for over 12 years 
claiming right in them—Right of prescription, if 
acquired, ` 
' I itis proved tliat the adopted person after his 
adoption, has for over 12 years dealt with the pro- 
perties in his natural family claiming the right in 
them, then a right by prescription can be declared 
in favour of the adopted person. Whether such a 
right has been established is a question of fact, which 
should be judged on the evidence ın the case. VEETTU 
v. VEETTU l Maa. 571 
Agra Pre-emption Act (XI of 1922), ss. 19, 20 
—Venaee becoming co-sharer by reason of gift 
executed before suit for pre-emption—Decree for 
pre-emption, if can be pussed— Costs in such case. 
Where before the date of a suit for pre-emption the 
defendant vendee had become a co-sharer in the 
mahal by reason of the deed of gift executed before 
the date of the suit no decree for pre-emption can be 
passed infavourof the plaintiff because he has not a 
subs#sting right of pre-emption at the time of the 
“tiecre?, 
In such a case there is no reason why the normal 
“ course of things that is, costs should folluw event 
should not be followed. SHram SUNDER LAL v. SARMADI 
Bream’ | oe Sete All, 386 
& 20 —"“Indefeasible" in s. 20, meaning of. 





- defined in s. 239, Contract Act 
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Agra Pre-emption Aot—concld 


The word 'indefeasible' in s. 20, Agra Pre-emption 
Act cannot be taken to have the restricted meaning 
of ‘not being liable to: pre-emption’ but has its ordi- 
nary thougù wider meaning of ‘incapable of being 
defeated, or not liable to be defeated’. BerAM SUNDER 
LAL v. SARMADI BEGAM All. 386 
Agra Tenancy Act (Ill of 1926), ss. 3 (6), 29 (6) 

— Interest of co-tenant,extent of. 

There is no portion of the Act which indicates that 
co-tenants inan occupancy holding would be liable 
only each for a share of the rent. The intention of 
the Act is apparently that each co-tenant is jointly 
and severally liable for the whole of the rent, The 
interest of each co-tenantin an occupancy holding is 
jn the whole holding and he has not got merely a 
right to a share of the holding. A tenancy in which 
theresre a number of co-tenants involves not only 
the joint liability for payment of rent but the right of 
joint cultivation, that is, the co-tanants have a right 
to combine their property, labour and skill in the 
business of cultivation and to share the profits thereof 
between them in the same way that partnership is 
Dwarka Das v. 
RAFIUDDIN All. 389 
—ss, 24, 37, 123—Held on facts that D's 

daughter and daughter's son had no locus standi to 

institute proceedings under s. 123 and that M was 
entitled to succeed to D's estate, since he shared 
in cultivation at time of D's death. 

Upon the death of D's father the occupancy tenancy 
devolved upon D and D's nephew M, Upon D's death 
his tenancy devolved upon his widow under s. 24, 
Agra Ten. Act. At D's death M shared inthe eulti- 
vation. Proceedings under s. 34 were instituted by 
the widow against M and she obtained a division of the 
holding. Subsequently proceedings under s. 123 were 
started by the widow's daughter and daughter'sson 
who had not shared in the cultivation at the time of 
D's death. In these proceedings the parties entered 
into compromise which provided that the daughter's 
son was to be recorded as occupancy tenant along 
withthe widow. M instituted á suit impugning the 
compromise : : 

Held, (i) that the daughter and daughter's son had 
ne ue standi to institute proceedings under 
8. 123 ; 

(zt) that since the daughter’s son had no share in 
the cultivation and M had it, atthe time of D's death, 
M and not the daughter’s son was entitled to succeed 
to D's interest on his widow's death; 

(iti) that the division of the holding under s. 37 








did not affect Ms right of succession. MAnARAJI 
KUARB v. MANGAI PANDE ee Ali, 310 
—S. 26—Co-1tenants in general, whether 


tenants-in-common. 
Section 26 implies that persons who are co-tenants 
in generalare not tenants-in-common and are only 
tenants in Gommon for-the -purpose of succession. 
Words “joint tenancy,’ and “joint tenants” in 


- 8. 29(6) mean a tenancy held by a number of persons, 


Dwarga Das v. RAFIUD- 


“All, 389 
—s, 26—85, 26, interpretation of. 

The first partofs. 26, Agra Ten Act, down to “or 
otherwise”, refers to persons who are not tenants but 
are merely joint in estatewith a tenant, and states that 
such persons have no interest in the tenancy.- The 
next part of the section “and except -by 
survivorship’ provides that (on the death of a tenant) 
no interest passes by survivorship (to the same class 
of persons who-are joint in tstate with the deceased 
tenant, but the succession is determined bys, 24 


in other words co-tenants, 
DIN 





asane” sooie so 
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Agra Tenancy Act—concld. P 
which would in many cases give a different result). 
There are two exceptions to this rule and survivor- 
ship does apply (1) where there are two or more 
widows holding the tenancy, and one dies, the others 
take by survivorship : (2) where a co-tenant dies and 
leaves no heir entitled to succeed him under s, 24; 
(presumably his co-tenantor co-tenants take the 
whole tenancy by survivorship). The last sentence 
of s.26 means that where the co-tenants are joint in 
estate as well as being co-tenants, the jointness in 
estate does not affect succession, but, -on the death of 
one of the co-tenants, the fsuccession is determined by 
8.24, DwARKA Das v. RAFIUDDIN All. 389 
—8.37. Sen Agra Tenancy Act, 1926, = be 








—8s, 103, 107—Surrender or abandonment 
y some co-tenants — Remaining co-tenant, if 
. deprived of his right in tenancy. 

Surrender by some of the co-tenants under s. 103 
would not deprive the ramaining co-tenant of his 
right inthe tenancy, nor is there any provision in 
that section tothe effect that a surrender by some co- 
tenants would result in the remaining co-tenant only. 
having a right in the portion of the tenancy whic 
he would obtain in a division unders 37. Similarly, 
if some of these co-tenants abandon, the holding 
under s, 107, Ten. Act that would not affect the right 
of the remaining co-tenant to remain in possession 
of the holding. The only result of such action by 
the co-tenants-would be that the remaining co-tenant 
would become the sole occupancy tenant instead of 
being one of & number of co-tenants. Dwarka Das 
% RAFIUDDIN < All. 389 
—5, 123. See Agra Tenancy Act, 1926, yar 





——8. 266 (1)—One of number of co-tenants in 
occupancy holding, if can alone sue trespasser for 
_ ejectment. 

One of a number of co-owners has a right to sue 
alone for the ejectment of a trespasser. Similarly one 
of a number of co-tenants in occupancy holding cun 
alone sue trespassed for ejectment, s. 266 (1) would 
not prevent him from bringing such a suit as the 
ejectment of the trespasser cannot be said to be 
“a thing required or permitted to be done by the 
possessor of the tenancy right.” Dwarka Das v. 
RAFIUDDIN All. 389 


——— 8, 271 (1) (4)—S. 271 (l), applicability 
where defendant added under s. 270 (|) and not 
origina} defendant pleads that he had proprietary 
right — Held on facts thats. 271 (4) applied and 
appeal lay to District Judge and not to Collector. 
Provisions of s, 271 (1), Agra Ten. Act, apply only 

when the original defendant to the suit pleaded that he. 
was not atenant but had a proprietary right in the 
land. Itdoes not apply where such a plea was raised 
not by the original defendant but bya defendant 
added under s. 270 (1) of the Act. 

Where in an appeal by the plaintiff under s. 243 to 
the District Judge in whichthe question of proprie- 
tary right was in issue the District Judge remands 
the case to the Assistant Collector for disposal on 
merits after getting from Civil Court a finding onthe 
issue about the plaintiff's proprietary title, and the 
Assistant Oollector after obtaining the finding dis- 
misses the suit, s. 241 (4) applies and the proper 
Court to hear the appeal is the District Judge and 
not the OCollectcr. B. RisAL Sines v. Hira All, 74 
Amendment. 

See Oivil Procedure Vode, 1908, O, VI,r.17 23 
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Appeal—First Appellate Oourt—Interference with 
appreciation of evidence by trial Court. 

‘The first Appellate Court is entitled to examine 
the evidence and is not bound by the finda 
ings thereon of thetrial Court, but an Appellate 
Court should be slow ts interfere with the apprecia- 
tion of evidence by the trial Oourt on a simple issue 
of fact. BHAGWANDAS KHANOHAND v. SETH LADHARAM 

Sind 643 

- —Judgment subiect to appeal—Findings of 

facts should first be given and then findings of 

law. 

In a judgment that is subject to appeal it is 
desirable that there should first be findings on the 
factas and after that, so far as it is necassary, find- 
ings on the questions of law; otherwise, if the 
process is reverse, the findings of fact may be 





cursory or even omitted altogether. SuLsman 7. 
ABDUL SHAKOOR Nag. 292 
— Practice— Appeal confined to point of law 





only and findings of facts of trial Court nog 
challenged — Appellant must be deemed to have 
accepted them. h s 
Where in appeal the findings of facts ofthe trial 
Court are not challenged and theappeal is only con- 
fined to the question of law, the appellant must be 
deemed to have accepted the findings of facts of the 
trial Court. A. P. M. Sygn IBRAHIM Sanm v. V. 5, 
GURULING AIYAR Mad. 727 
Arbitration—Arbitrator not recording any pro- 
ceedings nor holding public enquiry—Award, if 
vitiated. 
No procedure is laid down for the arbitrator in 
Sch, Il, Civil P. O., and unless it is proved that 
the arbitrator refused to examine any evidence 
tendered by the parties, the mere fact that he did 
not record any proceedings or did not hold a public 
enquiry will not be enough to vitiate the award. 
KaNsHI Ram v. Harnas Das Lah. 493 
—Award—Award without intervention of 
Court partly invalid—When can be made rule of 
Court. < 
In the case of an award made without the inter- 
vention of the Court the award can be made a 
rule of the Oourt provided the invalid portion is 
separable from the valid portion. If it isso separ- 
able, then there is no objection to making the award 
a rule of the Court, If itis not so separable, then 
as the Court has no power toremit the award to 
arbitrators appointed without its intervention or to 
correct the award itself, the award cannot be made 
a rule of the Court. | 
Where by the terms ofthe reference the arbitra- 
tors were entitled to decide what was the joint 
property of the parties the mere fact that they have 
wrongly decided that certain property is not Joint 
and in addition have gone further and held it to 
belong to a third party, does not make the award 
invalid, for the portion which assigns title in the 
property to a third party can easily bə separated 
from the rest of the award which divides the prop- 
erty after finding what is the joint property of the 
parties. MUHAMMAD MUSTAKA KHAN v. MOHAMMAD 
Yar KEAN | Lah. 477 
Award — Award written on behalf of 
arbitrator—He alone can present it for registration. 
' Where an award is written om behalf of the 
arbitrator it is he alone who can present at for 
registration, The parties are not the execuéants ef 
the document and, therefore, are not be the proper 
persons to present it in any circumstances. Theo 
mere fact that the parties signed theeaward will 
not convert the original nature of the document. 


KANgHI RAM v, HARNAM Das Lah, 493 








iv. INDIAN CASES 


Arbitration—concld. 





—Award—Joint property partitioned —No 
spesific directions regarding ventilators and drains 
—Award, tf invalid for indefiniteneas. 

Where joint property belonging to certain persons 
has been partitioned by an award made without 
Oourt’s intervention, the mere fact that no specific 
directions have been given about the ventilators and 
draing existing on the properties partitioned, does 
not make the award invalid on the ground of 
difficulty in execution of award for indefiniteness. 
Jt is-open tothe parties to find out for themselves 
what would be the legal inference to be derived 
from the award with respect to these particu- 
lar easements in the properties. In other words, 
the ordinary rules of law pertaining to easements 
in a joint property divided between two owners 
will- apply unless there is something in the award 
which takes any particular easement out of the 
general law and assigns a particular right in any 
party to that easement. MuuammMap Musrara Kuan 
v. MOHAMMAD YAR Kuan Lah, 477 
—Award—Parties signing award—Effect. 

- Parties signing the award should not be allowed 

to pick holes in it, Kansyr Ram v. HARNAM Das 

Lah. 493 
Karta of joint Hindu family, if can make 
reference without joining other members. 

A karta of a joint Hindu family can make a valid 
reference to arbitration without joining other mem- 
bers of the family and the mere fact thatone of 
the members alone from among the other members 
of the family joined the reference does not invali- 
date it in any manner, KANSHI Ram v, HARNAM Das 

Lah. 493 

Arms Act (XI of 1878), s. 20—Scope and appli- 
cability—Intention to conceal—How determined. 
It is diffcut to lay down any general rule ag 

to what cases fall under s. 20 and what cases under 

s. 19, Arms Act. Every case must be decided on 

its own facts. The question whether the circum- 

stances justify the inference that the intention was 
such as is indicated in s. 20 must depend upon 
the particular circumstances of each case, Section 

20 is not confinedto cases where import or export 





of arms is attempted and applies to cases where a - 


person is concealing a weapon, be it at a Railway 
platform, as it indicates an intention to conceal it 
from inter alia Railway officials who are on the 
platform, or anywhere else, Where the arms and 
ammunitions are tied up and concealed in such a 
manner that it must be presumed that the intention 
of thes accused was not only to conceal them from 
the boys-of the school hostel but also from any 
public servant who may happen to come to the 
hostel there is no doubt thatthe intention of the 
accused is that his act may not be known to any 
public servant, Jacpisa Dotr SHUKLA v. KING- 


EMPEROR Oudh 110 
Award. Ses Arbitration 477 
Banker and customer—Preferential claim— 


Deposit made with Bank for 
account—Relation between Bank and depositor — 
Trust, tf created — Depositor, if entitled to 
preferential claim over other creditors of Bank, in 
respect of his deposits. 

A transaction between a depositor and a Bank cou- 
stitute#only a relation of debtor and creditor where 
money is deposited in fixed deposit account for pur- 
*poses of opening an overdraft account. In thecasa of 
the fixed depdsit account the Bank is the debtor and 
the depositor is the creditor: while in the case of the 
overdraft account the position is reversed, the 

s 6 


opening overdraft 
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depositor being the debtor and the Bank being the 
creditor. No question of trust arises insuch a case ; 
nor canitbe pretended that the amount which was 
paid by the depositor to the Bank by way of fixed 
deposit is money placed with the Bank for any specific 
purpose so as to clothe it with the relationship of a 
trustee. The depositor is not therefore entitled to a 
preferential claim in respect of the deposit, over other 
creditors of the Bank, Nayar MODERN BANK, LTD., 
PALGHAT v. OFFIOIAL LIQDIDATOR, TRYANOORE, 
NATIONAL & QUILoN BANK, LTD. Mad. 583 


Bar Counclls Act (XXXVIII of 1926), s. 10—Hulea 
under (Allò, r, 3—Counsel consulted by one party, 
when can accept brief forthe opposite party. 

An Advocate who has been consulted by one 
party to a litigation may not appear on behalf of 
the other party, ifthe first party has conveyed to 
him any information of a confidential nature re- 
garding the dispute between the parties. In this 
connection reference may be made in the first place 
tor. 3 of the Bar Oouncil Rules framed by the Bar 
Oouncil of the Allahabad High Oourt under the Bar 
Councils Act of 1926. An Advocate who has been con- 
sulted by one party is perfectly free to accept a 
brief against him, if he has not received from him any 
information of a confidential nature which would 
be of use against that party in the litigation. The law 
is not that once an Advocate has been consulted by one 
party, he may not accept a brief against that party, 
no matter what may have been the nature of the 
information conveyed to him during the course of 
the consultation. No doubt litigants are entitled 
to protection against unscrupulous members of the 
legal profession; but the members of the legal pro- 
fession are equally entitled to protection against un- 
scrupulous litigations and ifthe law were that once 
a Counsel was consulted by one party, he could not 
under any circumstances accept a brief against 
him, the position of the legal profession would be 
parlous indeed. The onus of proving that confiden- 
tial information was conveyed lay, and lay heavily, 
upon the applicants. SAHARANPUR GRAIN OBAMBER, 
LTD., SAHARANPUR v. MAHARAJ SINGH, SAHARANPUR 

All. 376 


Benaml—Plaintiff suing for money alleged to be 
in deposit with defendant— Na suggestion about her 
benami character either in plaint or deposttion— 
Oase found false but plaintiff persisting in false- 
hood evenin appeal—Whether entitled to decree ae 
benamidar— Whether can amend plaint. 

The plaintiff sued for the amount claimed as due 
to her on account of a deposit with interest made 
by her with the defendants. It was not suggested 
either in her plaint or deposition that she was a 
benamidar for her husband. Her case was found 
to be false but she persisted in the falsehood even 
in appeal: f 

Held, that the plaintif must be held bound by the 
false and perjured case in which she had persisted 
even in appeal, and that it was not for the Oourt 
either to decree a false and bogus claim or ` force 
ah the plaintiff the character of a bdbenamidar 
which she had repudiated. She could not be allow- 
ed to amend her plaint and she could only 
succeed secundum allegata et probata. KULSAMBAI v. 
A.K. MANDVIWALLA FIRM Sind 162 
—Quesiion to whom property purchased benami 

belongs—Source of purchase money should be traced, 

In the case of benami purchase where the ques- 
tion arises as to whom the property so purchased 
belongs, the best thing would be to trace the source 
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of the purchase money, Ranana KISHORE Roy v. 
SWABNAMOYEE DEBI : Cal. 761 
— Relationship between benamidar and 

beneficiary, if that of agent and principal— 

Question of ratification. 

The relationship between the beneficiary and the 
benamidar is not that of a principal and agent. 
The relation between them is the result of 8 trust 
arising by implication of law betweenthe two. No 
question, therefore, of ratification can arise as be- 
tween them. SINNACHAMI CHETTIAR v. RAMASWAMI 
OHETTIAR Mad, 48 
Benam|l transaction. Ser Principal and a ge 


Bengal Agricultural Debtors Act (VIlof 1936). 





Ses Civil Procedura Code, 1908, ss.47 (2) 483 
See Evidence Act, 18°2,5.3 686 
= S. 34—Suit for rent—Plaint imsufiesenily 





stamped—Date fixed for payment of defictency— 

Before such date on application by debtor, Debt 

Settlement Board issuing notice under 8. 34—Sutt, 

if can bestayed without making up deficiency. 

In view of the provisions of s, 8, cl. (2), Course 
Fees Act, the Court has jurisdiction to receive in- 
sufficiently stamped plaint and to direct the plaintiff 
to put in the deficit court-fee within a certain time. 
As soon as the plaint is received, the suit must be 
taken to beinstituted from that time though of 
course the plaint is liable to be rejected under 
O. VII, r. Li, Civil P. O., if the deficit court-fees are 
not paid within the time fixed by the Court, 

Where, therefore, an insufficiently stamped plaint 
is filed ina rent suit andthe Court fixes time for 
making up the deficiency but before it ismade up 
the debtor applies to the Debt Settlement Board and 
the Board issues notice under s. 34, the suit can be 
stayed withcut payments of the deficient court-fee. 
NATHMAL BHUTURIA v. GOLAM JABBAR Mia 
Cal. 523 
Bengal Cess Act IK of 1880), s. 37—Omisszon of 

tenure from re-valuation roll—Procedure under 

s. 37 not followed—Tenure if liable for road-cess. 

The moment it is admitted that there was a re-valua- 
tion the rights and liabilities of the parties will be 
determined by the valuation for the tenures which 
may be found in the revised roll of the estate. If 
however the tenures in question have been omitted from 
re-valuation and procedure provided by s. 47, Beng. 
Cess Act, has not been followed the result is that 
the tenures escape assessment and.they are not 
liable to pay any road-cess either at the old rate or at 
any rate at all. HausamukeI DAsi v, AGADHU 
MAHAPATRA Pat. 838 
Bengal Excise Act (V of 1909), ss. 63, 64— Only 

identity of possessor ts material under s. 63— 

Liquor in Excise and Customs bond—Confiscation 


of. 

What is material under s. 63, Beng. Excise Act, 
is not identity of premise} but identity of the 
possessor. 

Liquor in Excise and Customs bond is not liable 
to confiscation under any of the provisions of the 
Beng. Excise Act. J. EH, Guppay v. EMPEROR 

Cal. 267 
Bengal Food Adulteration Act (VI of 1919), 

s. 6—Goods in transit to shop, whether ‘stored 

for sale.” 

Where consignment of adulterated mustard oil is 
found by the Sanitary Inspector in possession of 
the accused's carter when it was in transit to the 
accused’s shop in the ofdinary sense, of the expres- 
sion the goods in question were not being “ stored 
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forsale” under s, 6. Presumption under s. 6 (4) doeg 
not arise in such a case as the possession of the accus- 
ed is merely corstructive and not actual. SAOHI 
NANDAN PIRI 9. Or AIRMAN, MIDNAPORE DISTRICT Boarp 
Cal, 398 
ss. 6, 13 (2)—Presumption —“ Possession” 

in $.6(4), if includes constructive possession. 

Where a person is prosecuted for storing adulte- 
rated food for sale, it must ordinarily be proved 
affirmatively that such food is actually being stored 
and, such storage cannot be taken to include transit 
to a place of storage unless the adulterated food in 
question is actually in the physical possession of a 
person to whom sub-s (4) of s. 6. Ben. Food Adul- 
teration Act expressly applies. “ Possession” in 
sub-s, (4) must mean actoal physical possession and 
cannot be extended to include constructive posses- 
sion, SAOHI NANDAN PIRI v. OHAIRMAN, MIDNAPORD 
District BOARD Cal, 398 
s. 13 (2,—Consignment of food stuff con- 

taining all iins of one brand—Taking sample 

from one of them ts sufficient—Sample showing 
adulterated substance—Whole consignment, if can 
be seized and forfeited. 

Where all the tios of one consignment of food 
ara of the same brand it would be unreasonable to 
expect the Sanitary Inspector to take a sample from 
each tin and if a sample taken from cne of the 
tins is found to contain adulterated substance, the 
Sanitiry Inspector is entitled to seize the whole 
consignment and its forfeiture under s. 13 (2) is 
valid, SAOHI NANDAN PIRI v. OHAIRMAN,  MIDNAPORE 
DISTRIOT BOARD i Cal, 398 
Bengal Local Self-Government Act lll of 

1885), ss. 120, 146—Suit Jor declaration that 

certain act of District Board is ultra vires-—C ivil 

Court, if can entertain. 

The ordinary jurisdiction of the Courts to give 
the plaintiff a declaration that certain act of the 
District Board is ultra vires, to which he is entitled, 
has been taken away by s, 120, Ben. Local Self-Govt, 
Act. The supervision or control of the Local bodies 
is not restricted to the Local Govt. District Boarp, 
CHITTAGONG V. EmDADAL HOGUR Cal. 705 
—S.146—S. 15 (2), Limitation Act (IK of 

1908), applicability of, to s 146, 

A plaintiff is entitled to deduct under s. 15 (2), 
Lim Act the period of one month's notice from the 
period of thiee months provided for limitation in 
s. 148, Ben Local Self-Govt. Act, Districr Boarp 
OHITTAGONG V. EMDADAL HOGUE Cal. 705 
Bengal Public Demands Recovery Act (Ill of 

1913), 8.6—Decision under 3. 6 ts of summary 

character—Suit for cancellation of certificate signed 

by Certificate Oficer under s. 6 falls under Sch. II, 

Art. 17 (1), Court Fees Act (VII of 1870). 

Chapter 13-A, Ben. Ten Act, (now repealed) 
points to the conclusion that the procedure for re- 
covery of rent under the Public Demands Recovery 
Act is asummary procedure. The Act gives power 
to the Uertificate Officer to decide for the present 
the question of the liability of rent. His decision 
does not conclude the parties as his decision can 
be questioned in a regular suit. The Certificate 
Officer before signing the certificate does not hear 
the certificate debtorsat all. The certificate-debtor 
is saddled with liability before he is heard? The 
mere fact that subsequently the certificate-debtor 
has been given aright to file his objections to 
the certificate or that he has get a right of appeal 
before a superior Revenue Officer does not take 
away the summary character ofthe decision arrived 
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at by him under s. 6 of the Act, as the certificate- 
debtor has got a statutory right to have the ques- 
tion of his liability decided in the Civil Oourt. 
Therefore, a suit for cancellation of the certificate 
signed by the Certificate Officer under s. bisa suit 
which comes within Art.17, cl, (1) of Sch. II, Gourt 
Fees Act and ar a ean oe i payable. 
Dassi v. SOURISH UHANDRA RoY BAHADUR 
Joy DURGA ee 
—s, 36 Proviso (a)—Proviso (a), scope of. 
Proviso (a) tos. 36 lays down a rule of limitation and 
not a condition precedent. DHIRENDRA Nava BHATTA- 
OJARJEE V. (JHARU ORANDRA MITTRA i Cal.169 
—s, 36, Proviso (a)—Suit by certificate debtor 
` to set aside sale of his property held im execution, 
on ground of fraud of auction-purchaser—Sutt 
brought beyond period prescribed by s. 36 is barred 
— Fraud does not extend period against certificate- 
holders —S. 18, Limitation Act (IX of 1908), does 
apply. 
Where R certificate-debtor brings a suit to set aside 
a sale of his property held in execution of a certifi- 
cate, on the ground of fraud of the auction- purchaser, 
after the expiry of period of limitation prescribed by 
s. 36, Beng. Public Demands Recovery Act, it must 
be held to be barred asthe fraud of auction-purchaser 
does not give any extension of time against the certi- 
ficate-holder. Tosuch a cases, 18, Lim. Act has no 
application. DaIRENDgA Nath BHATTACHARJEE 4. 
CHARU OBANDRBA MITTRA Cal.169 
. Bengal Regulation (XLIII of 1793), $. 33 (9)— 
Grant of jagirs to invalided soldiers—Nature of— 
Jagirdar or his heirs, if tenants of zamind ar—Pro- 
| tection under s. 37 Exception 1, Bengal Revenue Sale 
ie agi landa which were granted to invalids or 
their heirs are regulated by the terms of the Regula- 
tions themselves and are not tenures granted by the 
zamindar in any sense of the term. The zamindar 
is not entitled to assess rents upon the jagirdars nor to 
realize direct the malikanah payable to him nor to 
resume the lands upon the death of the invalid or his 
heirs. Intruththe grant of this kind of jagir is a 
grant by the Govt, by virtue of its paramount power 
of a. piece of land to its invalided soldiers which 
would remainin perpetuity in the possession of the 
heirs of the jagirdar provided the heirs complied 
with the terms in the Regulations. The jagirdar 
therefore is not a tenant of the zamindar in any senssa 
of the term. Clause 9 of s 33, Regn. XLIII of 
1793, merely defines the status of the heir of the 
erantee in the village hierarchy and does not in the 
least derogate from the rights which the Govt. was 
providing anxiously by means of the various Regula- 
tions prior to and after Regn. ALIT of 1793 to 
enable the heirs of the grantee to remain upon the 
in perpetuity. 
Pe ee ceil the rights of the heirs of the grantee 
to continue to hold the land in perpetuity agreeably 
to the holders and their heirs observing the terms 
of the various regulations are not at all affected by 
arevenue sale and are protected from annulment 
under s.37, Exception 1, Beng, Revenue Sale Law. 
The legislation of 1859 (Revenue Sale Law) was 
clearly not intended to get rid of the permanent 
mukarrari character,given to these grants by the old 
“yeguiétions, nor did it have the effect of repealing the 
special protective provisions previously enacted. 
“ Bisnun Prasan y. KAMTA Prasan Misra 








° ian Pat. 154 F B 

engal Tenancy Act (VIII of1885),s. 3. SEE 

z Beneal Tenancy Act, 1885, s. 26-G 382 
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S. 26-G—Order on application under s. 26-G 

—Appeal from. 

An order made on an application under s. 26-G, 
Beng Ten. Act not being appealable, an order made 
in such an appeal can ba set aside under g, 115, Civil 
P. C. being made without jurisdiction. KIsHORI MOHAN 
BANIK v MAIJANNESSA BIBI Cal. 777 
ss. 26-G (1a), 26-G (5), (6)—Usufructuary 

mortgage of occupancy holding —Stipulation that 

martgagor would pay rent and covenants in nature 
of indemnity clauses—Nature of mortgage, if 
changed. 

Where under the terms of a usufructuary mort- 
gageof an occupancy holding the mortgagee is to 
enjoy the usufruct in lieu of interest the mere fact 
that a special stipulation exists throwing the 
liability of payment of rent on the mortgagor, or 
that the deed contains covenants inthe nature of 
indemnity clauses which were meant to come into 
operation only if for any reason the arrangement 
really intended by the parties failed, whether wholly 
orin part, makes no difference tothe nature of the mort- 
gage if in other respects it is a usufructuary mort- 
gage, DANOHANAN MANDAL v. SASHAI BHUSAN Prapsan 

Cal, 819 
ss, 26-G (5), 3—Usufructuary mortgage— 

Covenants entitling mortgagor to redeem part of 

property and giving right to mortgagee to sue for 

mortgage money if he ia dispossessed—Character, 
if changed—Extinction under s. 26-G (5), | 

Where a usufructuary mortgage of an occupancy 
holding contains covenants that if the mortgagees 
be dispossessed they will havetheright to bring a suit 
for recovery of the mortgage money and also entitl- 








ing the mortgagor to redeem a part of the mort- 
gaged property on payment of a proportionate 
amount of the total mortgage money they do not 
affect in any way the character of the mortgage 
and it would beextinguished under s. 26-G (5), 
Ben. Ten. Act. GaADADHAR MANDAL vV. OHINTAMONI Das 

Cal. 382 





—s. 26-G (5), (6)—Application rejected— 
Interference by High Court under s. 115, Civil 
Procedure Code (Act V of 1908). 

The jurisdiction of the ordinary Court is not 
taken away by s. 26-G, Beng. Ten. Act. Not only 
18 there no definite provision to that effect but it 
is entirely optionalto the mortgagor to proceed by 
way of anapplicationor not. It is further optional 
to the Court to. make an order or not. Furthermore, 
while an order restoring possession hasthe effect 
of a decree of a Oivil Court, there is no 
such provision with regard to anorder rejecting 
an application. In such a case no question of 
res judicata can arise andthe mortgagor hag another 
remedy in the ordinary Courts, On this view there 
would be no justification forinterference by the High 
Oourt in revision with an order rejecting an applica- 
tion. 

Where, however, an order restoring possession is 


made, different considerations must arise. This has 
the effect of a decree ofa Civil Court. An order 
can only belegally made in the case ofa  usufruc- 


tuary mortgage. Ifin fact there isno sguch mort- 
gagethe order is without jurisdiction and the High 
Court can interfere under s. 115, Oivil P. O. Kuisuorr 
MOHAN Banik v. MAIJANNESSA BIBI Cal. 777 
-S,26-G(5) and (6)—S. 26-G(5) and (6), 

validity of. < 

The mortgagor's right to apply for restoration of 
possession under s. 26-G (5),e Beng. Ten. Act and the 
power of the Oourt under s, 26-G (6) to make ap- 
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propriate orders apon such an application falls wholly 
in the Provincial Legislative List ;and therefore pro- 
visions relating to these are vaild. PANOHANAN 
MANDAL v. SASHI Buausan PRADHAN Cal. 819 
———— 8. 48-G (3\—S. 48-G (3), retrospective effect 
—Righta acquired before enactment of section, if 
cürtailed. 
" The ordinary principle of construction of statutes 
łs to the effect that statutes are construed as operating 
only in cases or on facts which come into existence 
after the statutes were passed unless a retrospective 
effect be clearly intended and that no statute shall 
be construed to havea retrospective operation unless 
such a construction appears very clearly in the terms 
of the Act, or arises by necessary and distinct im- 
plication. The provisions of s. 48-G, Beng Ten. Act, 
are sufficiently clear to deprive an under-raiyat 
of protection under sg. 160 (d, Beng. ‘Ten. Act, to 
which hemay have been entitled by virtue of his 
status before that section became law: NARENDRA 
Mats DUTTA v, ALANGA SUNDARI Dasya Cal.196 
S$, 65—Former co-sharer, if has right of sale 
after he has parted with his interest as landlord, 

The rightto bring. the tenure or holding to sale 
under s. 85 appertains exclusively to the landlord; and 
& person to whom certain rents are due, and who 
obtains a decree therefor after he has parted with 
‘the property in which the tenancy is situate, hag no 
such right, NARENDRA Natu DUTTA v. ALANGA SUNDARI 
Dasya ©- Cal 196 
$. 88—Applicability to'putni tenure— 

Jurisdiction of - Ciril -Court under s. 88— 

Apportionment of rent of putni tenure amongst 

co-sharer putnidars is governed by ss, 6 and 11, 

Bengal Putni Regulations, ‘ 

The last clause of s. 6, Ben. Putni Regulations, 
definitely lays down that the rent reserved by the 
putnt lease cannot be apportioned without the 
special sanction of the gemindar. If s 88, cl. (2), 
Ben. Ten, Act be made applicable to putni tenures, 
it would affect the last portion of s. 6 of the Putni 
Regulations. Therefore, under s. 88, cl. (2) the Civil 
Court has no power to order distribution or ap- 
portionment of the rent of a putni tenure. Besides 
the provisions of s, 6 of the Putni Taluq Regula- 
tion, under s. 11 ofthe Regulation the zemindar 
has-an indefeasible right:to hold- a putni tenure 
answerable in the state in which he created it for 
the rent ofthe tenure, The distribution of the rent 
of a putni talug amongst the various co-sharer- 
holders would be plainly repugnant tothis provi- 
sion of the regulation unless made with the zemin- 
dar's sanction, JAGADISH OHANDRA SINHA ~v. ISHAN 
Kumasi DEBI : Cal. 304 

— 85. 109, 105—Ex parte decision- in-s. 105 
proceedings settling. fair- and equitable rent— 

Subsequent surt by tenant for declaration of niskar 

rights, if barred- by 8. 109. 

An ex parte decision in, proceedings under s. 1035, 
Beng, Ten. Act, settling a fair and equitable rent 
doés not operate as7ves judicata under s. 109 in a 
subsequent suit -by the tenant for a declaration 
that he is entitled to niskar. rights in the land. 
MAHAMMAD RAHUL AMINv, DINABANDHU BARNIK ° 
j Cal. 247 
——— sS. 148-A—Suit by sole landlord for entire 

amount of rent due to him—Former co-sharers 
- having -arrearsof rent due to them in respect of 

some years for which suit is brought — 
‘Maintainabtlity of suit. 

If there is only one J&ndlord of the holding at the 

datë of the institution of the suit there‘is nothing-in 
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the provisions of the Beng. Ten. Act to prevent 
such landlord from instituting a rent suit of which 
the decree will be executable against the holding 
provided he sues for the entire amount of rent 
‘actually due to him, even although certain former 
co-sharers -may have arrears of rent due to them in 
respect of some of the years: for which the suit is 


brought. NARENDRA NATH DUTTA v. ALANGA SUNDARI 
DASYA Cal.196 
ss. 148-A, 65, 48-G (3), 160 (cj— 


S. 148-A (1, object and applicability. 
' The object of s. 14°-A (1), Beng Ten, Act, is 
app2rently (1) to ensure that a suitable opportunity 
is afforded to all co-sharer landlords to recover against 
the holdiug any arrears of rent which may be due to 
them in respect of their shares, and (2} to secure the 
tenant against multiplicity of rent suits by his land- 
lords in respect of the same period. This section 
can have no application in the case of a former cc- 
sharer of the landlord who institutes 8 rent suit and 
such a person, has no right to be joined as a 
party to the suit if he has parted with his in- 
terest at the time when the suit isbrought. If arrears 
of rent are due to him from the tenant his only 
remedy would beto recover thesame by instituting an 
ordiuary money suit but he has no remedy against the 
holding. NARENDRA Nata DUTTA 9, ALANGA SUNDARI 
Dasya Cal. 196 
s. 160 ‘c)—Dwelling house of straw huts, tf 

‘entitled to protection under g, 160 (c). 

The dwelling houses which the Legislature intend- 
öd to protect under sg. 160 (e) should beofa permanent 
character.- A dwelling house merely consisting of 
temporary straw huts is not entitled to protection 
under s. 160 (c). NARENDRA Nata DUTTA v, ALANGA 





SUNDARI Dasya ‘ Cal. 196 
—— 8. 174 (3) (b). Ses Vivil Procedure Oode, 

1908, s. 148 . - 661 
Berar Cotton Market Rules, rr.56 (3) 57— 


R. 56 (3), interpretation—Purchase of cotton within 
‘ cotton market by proprietar of firm without 

registering himself as trader, threugh registered 

adatya—If punishable under r. 57. 

The proper interpretation of r. 56 (3), Berar 
Cotton Market Rules would be to regard every 
person who buys or sells cotton either personally or 
through an agent within the market proper as a 
“cotton trader and such person is bound to register 
himself as such, The word “person” used in 
sub-r. 3 of r. 56 is wide enough to include an arti- 
ficial person like a firm or a registered company 
(General Clauses Act, ss. 3, 38), Thus no person, 
natural or artificial, who buys or sells within the 
market is entitledto do so without being registered 
as a cotton trader: Hence a person who purchases 
cotton: within the cotton market without registering 
himself as a trader is liable for conviction under 
‘yr. 57- even if he has purchased cotton through a 
registered adatya, CUHIBANJI MOTILAL v, COTTON 
: MARKET COMMITTEE, TELHARA Nag. 77 
Bibar and Orissa Public Demands Recovery 

Act (IV of 1914), s.26—Sale of tenure—All 


parties interested not joined as debtors nor 
represented—What passes at certificate sale. 
The question of representation is no longer 


foreign to certificate -proceedings. In order to justify 
the sale of a tenure or holding under ® Public 
Demends Recovery Act, all parties interested in 
the tenure or holding must be joined as debtors in? 
the certificate proceedings or be suffiéiently repre- 
sented by the parties joined as such, and unless 
thie is done, the purchaser at the certificate sale 


require to be set aside in a regul 


Vili 


Bihar and Orissa 
Act—concld. PARNE 


ma Soquire neither the shares of other parties nor 
fe mes to annul incumbrances, but only the right, 
saa oo of the certificate debtors them- 
aa ARI Prasap Sina v, Lat BEHARI SARAN 

NGA Pat. 729 FB 
5 88.26, 7, 52—Certificate sale held against 

A = er—Son’s share, if passes, 
aie i oe title and interest of the father do not in- 
ee T right to sell his son’sshare, Oonsequently 
E share does not pass in a certificate sale held 

Riy against the father. HARI Prasan SINGH v. LAL 

EHARI SARAN SINGH Pat. 729 F B 
ait P 52, 7—Death of certificate debtor after 
achment but before sale—No notice on legal 

ppresentatives—Sale, if becomes void. 
wa Biel, J.—The certificate officer's jurisdic- 
e R : Is founded in a “ duly filed ” certifi- 
o F 4 not on the actual existence of the certi- 
a a nor onthe service of the notice under 
oe ot t 9 certificate debtor himself, As to any 
poner oe e legal representatives of a deceased 
ria ca ri debtor, it cannot be placed on a higher 
Henne T an the notice to the certificate debtor. 
f a e landlord's failure to bring on the record 
ea sen proceedings the legal representa- 
fear 01 the certificate debtor who died after at- 
tachment but before the sale is no more than an 
u atiy and does not affect the validity of the 

ale. HARI Prasap Binan 9, LAL BEIRT SARAN SINGH 
at 729F B 
Amba Municipal Boroughs Act (XVIII of 
1925), ss. 110, 111—Bench of Magistrates pass- 
Hh order under 8. 110 or in revision under s. 
A —Jurisdiction of Civil Court, if barred— 
rsh tf should be set aside in regular suit before 
re inconsistent with it can be obtained— 
tmitatron Act (IX of 1908), Art. 14, if applies— 
Petes whether judicial or executive. 

rticle 14, Lim, Act applies only to those orders which 
relief 4 i ; ar suit before any 
x ene with the order could be obtained. 
e order of the Bench Magistrate under s, 110, 

om, Municipal Boroughs Act or s. 111 being not 
such an order, Art 14 can have no application to 
4 suit for a declaration that the order is null and 
void. The order passed by the Bench Magistrates 
Bs appeal, though subject to revision, is a summary 
order which does not prevent a suit being filed 
even without preferring an appeal to the Magis- 
trates against the notice of demand. Article 14 does 
not apply to such an order. 

Moreover, the order of the Rench Magistrates is 
& judicial and not a quasi-judicial or an executive 
order, It can by revised by the Sessions Court and 
the order of the Sessions Court in revision is again 
open to revision by the High Court. A judicial 
order does not fall under Art. 14. BHOPSHEITI v. 
B. V. BHAT Bom. 531 


Demands Recovery 








. Bombay Prevention of Gambling Act (IV of 


1887),s, 3— “Using or keeping" in s. 3, meaning 

of—Case, when can come under s. 3. 

The expression “using or keeping” in s. 3 means 
having a right to use or keep asin s. 4 (a) andif the 
accused is nota person having a right touse this 
passgge, then it would be irrelevant to prove that he 
is making a profit out of the gaming carried on 
there. To bringthe case within the definition under 
8. 3 ib is necessary to show that profit was to be 
made for the persou owning, keeping or using the 
passage, IBRAHIM HAJI-ABDUL RAHIMAN Y. EMEEROR 

Bom. 316 
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ss, 4 (a), 3, 5, 7—Instruments of gaming. 
found in passage—Accused having right to use it 
as means of passage to his vestdence—Whether has 

right to use it within meaning of 8. 4 (a). 

Where instruments of gaming are found in a 
passage on the ground floor used by the accused asa 
means of passage tohis rooms on the second floor, the 
accused cannot be said to have a right to the use of 
the passage within the meaning of s,4 (a), Bom Pre- 
vention of Gambling Act, in the absence of evidence 
that the landlord or his agent knew the purposes for 
which the passage was being used or that the accused 
had any right to use it except as a means of passage. 
Under such circumstances the accused cannot be con- 
victed under s.4 (a) for, in the absence of any evi- 
dence to the contrary, it cannot be inferredthat the 
accused had any right, express or implied, to remain 
in the passagefor the purpose of gambling or 
carrying on his business orfor any other purpose, 
IBRAHIM HAJI-ABDUL RAHIMAN v. EMPEROR Bom. 316 

ss. 7, 5—Accused failing to rebut presump- 
oe under s.7—His conviction under s.5 is justi- 
fied. 

Where the prosecution proves the facts necessary to 
raise the presumption under s, 7 they need not prove 
anything further, and it becomes necessary for the 
accused to prove that the passage was nota common 
gaming house. Where he fails to rebut the presump- 
tions under s8. 7? his conviction under s, 5 is justified. 
IBRAHIM HAJI-ABDUL RAHIMAN v.EMPERNIR Bom. 316 


.Burma Adaptation ofLaws Order (1937), 


cl.10, SreIncome Tax, Act, 1922 (Burma),s. 8 
614 


Burma Cooperative Socleties Act (V) of 
1927), ss. 50 (2) (1), Rules under, r. 15— 
Sutt by society against member for recovery of 
loan advanced—Civil Court, tf can try. 

There is no section in tha Burma Oo-operative 
Societies Act or any rule in the rules framed under 
that Act, which clearly indicates that the jurisdic- 
tion of the Civil Court is barred to try a suit by the 
society for the recovery of a loan advanced to one 
of its members, Sucha suit isnot barred under 
r. 15, Burma Co-operative Oredit Societies Rules of 
1933, That rule does not show what 1s to happen if a 
dispute ig not referred tothe Registrar. BENGAL 
NATH Oo-oPERATIVE SooreTy LTD. v, KALI Kumar Nata. 

kang. 768 

Burma Excise Act (V of 1917),s. 30 (a). Ses 
Burma Excise Act, 1917, s. 44 72 

-ss. 44, 30 (a)— Applicability to case 
ander s. 30 (a). 

Section 44, Burma Excise Act, has no application 
to the common. case under s. 30 (a) where the charge 
is one of possession of a larger quantity of an 
excisable article than is allowed under the Act. 
In prosecutions under s. 30 (a), if is necessary to 
prove such possession, and there is no room or 
need for any presumption. In prosecutions for 
possession of an excisable article under s. 37 it ie 
necessary either to prove thatthe accused person 
knew or had reason to believe that the excisable 
article was unlawfully manufactured, or toset up 
circumstances from whicha presumption of such 
knowledge or belief may be presumed, such as the 
simultaneous finding of a part of still in the pos- 
session of the accused person or the impossibility 
of obtaining the article from a licit source. Such 
a presumption could ordinarily be drawn under 
the general provisions of s, 114, Evi Act, but 
S. 44, Excise Act, may be ef useful application and 
allow the presumption to be drawn in rarer cases 
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such as where the still was not seized at the same- 
time as the liquor, or had not been used for some 
time, or was found at some little distance from the 
premises where the liquor was ‘found. THE KING 
v, Mı Nag Sor Rang. 72 
Burma Rural Self-Government Act (IV of 

1921)—Rules under, r. 55—Decision of District 

Judge under—Appeal or revision to High Oourt, if 

In performing the functions laid upon him by 
the rules made under the Rural Self-Govt, Act the 
District Judge does not act as a Court and his 
proceedings are not subject to appeal or to revi- 
sion by the High Oourt because he acts as a 
persona designata., U Aune Myin U v. Disrrior 
AND SESSIONS JUDGE, HENZADA Rang 795 
Burma Tenancy Act (X of 1939). -Ses Certiorai 

422 
88. 14, 15, 40—Rent Settlement Oficer 
whether must strike an average. 

The Burma Ten. Act does not say that the Rent 
Settlement Officer must strike an average, and then, 
if itis permissible to use the term, tinker with the 
resulte lest they appear ridiculous; it enjoins an 
enquiry into each tenancy and the determination of 
a proper figure by certain specified means. In the 
matter of MAUNG Pru Rang.422 S B 

S. 15—Considerations in determining fair 





~ rent, ` 

The situation of the land, nearness to or remote- 
ness from a village, a railway station, a waterway, 
a mill, or a road, accessibility of the land, are 
Clearly necessary considerations in determining a 
fair rent as falling withinthe phrase “such other 
factors as may seem relevant ins. 15, Burma Ten. 
Act. In the matter of Mauna Pyu Rang. 4225S B 
——— 8. 40—S. 40, if affects High Court's power 
- to ascertain . whether proceedings of .Revenue 

Officers are conducted in due compliance with 

statute, 

Obiter.—The -provisions of s. 40, Burma Ten. Act, 
do not inany way affect the power of the High 
Court to bring into that Court the proceedings of 
Revenue Officers in order to ascertain whether they 
have been conducted in duecompliance with the 
statute both in letter and in spirit. In the matter of 
Mauna Pru Rang. 422 S B 
Burmese Buddhist Law—Succession—Child whose 

property was in possession of parent with whom 

he lived, dying issuelsss—As between parent and 
surviveng spouse of child, parent would inherit 
such property, 

As between the parent and the surviving spouse 
of a child who dies leaving no issue but who lived 
with his or her parent and whose property is in 
ang pon Ron n keeping of the parent, the parent 
18 entitied to inherit such property under the Bur- 
mese Buddhist Law, italia B = 

The rule, however, will mot affect the vested in- 
terest of the son-in-law or daughter-in-law in the 
payin property brought to the marriage by the 
daughter and son. Ma AYE Tin v. Daw THANT 

‘ Rang. 683 FB 
G. P. and Berar Temporary Postponment of 

Execution of Decrees Act (XVI of 1938), s. 3— 

Application under 3. 3— Requisite - amount paid— 

“Release of cattle attached cannot be refused on 

‘ground that judgment-debtor was dishonest debtor. 

When a judgment-debtor applies under s. 3 and 
pays the amount required under that section and 
prays for stay of execution and release of his at- 
tached cattle, the Court cannot decline the latter 
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relief on the ground that the judgment-debtor was 

a dishonest debtor whose object was merely to 

avoid payment of the debt. Qapı v. TRILOK UHAND 

Nag. 432 

———— S. 3—‘Livestock'—Catile of judgment-debtor 
af included, 

The cattle of the judgment-debtor are livestock 
within the meaning of s. 3 (3) of Postponement of 
Execation of Decrees Act. The words “ of a perish- 
able nature” cannot be read along with the word 
“ livestock.” Those words appear to be intended to 
qualify other movable property. QADI v. TRILOK 
Ou aND Nag. 432 
C. P. Debt Conciliation Act (Ii of 1933), 85. 12— 

Agreement registered under s. 12 can be treated as 

decree—Suit for spectfic performance of such 

agreement is not necessary—Such suit brought— 

Power of Court to convert it into execution pro- 

ceedings under s. 42 (2), Civil Procedure Code (Act 

Vof 1908), even after expiry of limitation. 

Where a settlement effected by an agreement 
duly registered in accordance with the provisions 
of the Debt Oonciliation Act, involves the promise 
to-transfer property in settlement of debtand the 
debtor avoids the execution of a sale-deed, the pri- 
mary remedy opento thecreditor is to treat the 
agreement as a decreeof a Givil Court. A suit, 
however, brought for specific performance of the 
agreement falls directly withins, 47 (2) of the Civil 
P. O Even if it didnot, owing to the extremely 
difficult construction of the Debt Conciliation Act 
and the doubt which could be left in any reason- 
able mind as to what to do where such an 
agreement was not carried out, the Court should, 
if it were impossible to convert the proceedings 
into @ proceeding in execution of that statu- 
tory decree, then have to exercise its inherent 
powers and convert the mistaken suit into the 
necessary proceeding to effect to the statutory decree 
created by the provisions of the Debt Conciliation 
Act. The Court must do this irrespective of the 
period of limitation, ABDUL Rasai Kean v 
SINGHAI BANsILAL Nag. 743 
GC. P, Money-Jenders Act (XII of 1934), $8.11. 

See Provincial Insolvency Act, 1920,8.47(4) 695 
C.P. Municlpallties Act (| of 1922),s. 66 (1)— 

Land held by person, under lease—Assessment of 

conservancy cess and water rate under s. 66 (1). 

The gross annual letting value of land held by a 
person under a lease should be taken intoconsidera- 
tion in assessing conservancy cess and water rate 
under s. 66 (1) of the O. P. Municipalities Act, 
SUMATIBAI DEO Vv, MUNIOIPAL OoMMITTEES, NAGPUR 
: Nag. 541 
C. P. Religious and Charltable Trusts Act (XVIII 

of 1937), s&s. 10,12—Application . under s.e 12— 

Enquiry intu past administration and redress for 

same asked —Helief is beyond scope of Act — Proper 

remedy. : ; 

Where inan application under s. 12, O. P. Religious 
and Qharitable Trusts Act what is being asked 1s an 
enquiry into past administration and redress for the 
same the reliefclaimed is clearly beyond the scope of 
the Act, and the proper remedy would be byaregular 
civil suit. SITARAM v. HARI KANAUJI JAWALKBR” 

me Nag. 320 
—_——— ss.12,10—Application under s. 12 signed, 

only by two persons empowered by more than three 

persons— Valadity—Defecl, if*curable. © 

Under s. 12, O. P. Religious and Oharitable Trusts 
Act the application must be signed by thrge persons 
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C.P. Religious and Charitable Trusts Act 
—concld. ! 
and where it is signed by only two persons il caunot 
be assumed that because two applicants have been 
empowaied by more than three persons the application 
itself isto be deemed to be-made by three or more, 
Just as under s. 92 of the Civil P. O., a minimum of 
two persons is prescribed for taking action under 
s. lz the written report itself has tc be made by 
three persons. Theidea is that three persons repre- 
sent those having interest in the public trust and the 
Legislature does not contemplate that these three 
persons in their turn be represented by a smaller 
number. Order VIl, r. 4, Civil P.C., is not applicable 

to such a case. 

Where an application under s. 12 is signed by only 
two persons the defect is not curable as it means that 
the application was badat its institution and amend- 
ment could not better it. Sitaram V. HARI KANHUJI 
J AWALKER Nag. 320 
C. P. Tenancy Act (lof 1920), s.12, Sze O.P. 

Tenancy Act, 1920, ss z4 (2) 825 

ss. 24 (2), 12—BandD joint occupancy 
tenants—B selling some fields to plaintiff who if 
he survived B would inherit B's right—Plainteff 
going in possession and recorded as tenant—In 
execution of rent decree D and B ejected and 

landlord placed in posseasion—Transfer held did 
, not offend against s.12—Landlord held not entuled 

to possession without giving notice to plaintiff. 

B andhis brother D were the joint occupancy 
tenauts of.certain fields, B sold two fields out of 
this holding to the plaintiff who obtained posses- 
sion and was.recorded as tenant of those fielus. At 
that time there were decrees for arrears of rent 
outstanding against B and D, ln execution of these 
decrees D and B were ejected and the landlord was 
placed in possession. The plaintiff brought a suit 
to recover possession of the two fields sold to him. 
The plaintif was a person who, if he survived the 
vendor tenant without nearer heirs, would have 
inherited his right: 

. Held, that the tiansfer did not offend against 
gs. 12,.C.P. Tenancy Act. That the landlord was not 
entitled to take possession of these fields in execu- 
tion of decree for arrears of rent without giving notice 
to the plaintiff who was recorded asa tenant. ABDUL 
JABBAR v. Mst. RAMMA Nag. 825 
Calcutta Municipal Act (IIl of 1923), s. 363. 

Sex Calcutta Municipal Act, 1923, s. 365 (1) 865 
-———— 5585. 365 (1), 363—Order under 3.365 (1), 

when can be issued. 

An order to stop the progress of work under 8.365 
(1), Gal. Mumicipal Act canunly be issued in cases in 
which work is procceuing unlawfully ın the manner 
indicated ın 8. 363 of the Act. HRISHIKESH DUTT 4. 
MUNICIPAL COMMIS: IONER, HOWRAH Cat. 865 
Sch. Xvil, rr. 56, 57 — Requisition 

to person to expore foundations—Nature— 

Whether relating to objection, 

A requisition by Commissiouers to the petitioner 
to expuse his founuutiuns suught to be erected by him, 
is a requisition fur information with regard to the 
nature of the building und cannot be regarded as 
relating tu an objection raised by the Commissioners 
with reference to the builuing application. HeisuI- 
KESa DUTT v. MUNICIPAL UOMMISSIONER, HOWRAH 

Cal. 865 
.—— Sch. XVIL rr. 56, 57—Rr. 56, 
57 object Qf —32 hey are mandatory and must be 

strictly conatrusa,® . 

The obvious intention of the Legislature in enacting 
rz, 56and 57 was to ensure that all business connected 
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with applications for the erection of new buildings 
should be transacted expeditiously and it is neces- 
sary that these rules should be strictly interpreted. 
In this view of the" law, it could not have been 
intended, merely by holding an inspection before the 
expiry of the statutory period of fifteen working days 
without the issue of any requisition for further in- 
formation, that the Commissioners should acquire a 
right to an extension ofthe time within which they 
mustissue the prescribed written order under the 
latter part ofr. 37 (1). The intention of the Legis- 
lature is that the Municipality should follow strictly 


the mandatory procedure laid down in rr. 56 
and 57. HretuikesH Dutt ». MUNICIPAL COMMIS- 
SIONEB, HOWRAU Cal. 865 


—__——- Sch. XVII, rr.56 (1), 56, 57, ss. 365 
(1), 363—R. 56 (l) ‘to be read with other 
sub-rules, 

Sub-rule (1) of r. 56 is clearly intended to be read 
with the remaining sub-rules of r. 56 for the pur- 
pose of prescribing certain general conditions which 
must govern all requisitions and objections which it 
may be found necessary to makein connection with 
applications forthe erection of new buildings. It 
cannot beread separately from the remaining sub- 
rules of r, 56 for the purpose of conferring upon the 
Commissioners a general residuary power to issue 
requisitions at any time when they may require fur- 
ther information to enable them to reach a deci- 
gion HRISHIKESH DUTT v. MUNICIPAL COMMISSIONER, 
HowRaul Cal. 865 


———— Sch. XVII, r. 57—“Fi/teen days” inr. 57, 
meaning. ; 

The period of fifteen days mentioned in. r. 57 must 
be used as meaning “working days” in the same 
sense in which this expression has been used in 
T. 56. HRIS4IKES4 DUTT ve MUNIOIAAL CoMMISSIONER, 
HowBRAu Cal. 865 


Certiorarl—Who are subject to High Court's juris- 
diction to tssue such writ. a 
Wherever any person or body of persons is 10- 

vested with legal authority to determine questions 

affecting the rights of subjects and hasthe duty in 

exercising that authority to act judicially he or 

they are subject of the controlling jurisdiction of 

the High Court of justice exercised in the writ of 

certiorari. In the matter of Mauna Pru 

Rang. 4225 B 

Writ of—Letters Patent (Rangoon)— Power 

of Rangoon High Court to tssue— Rent Seitle- 

ment Officers appointed under Burma Tenancy Act 
(X of 1939), ¿f amenable to such jurisarctron. 

The Letters Patent sets out the jurisdiction of the 

Court in general terms and does not particularize 

the remedies or processes whereby that jurisdic- 

tion may be exercised, and the grant of jurisdiction 
includes by implication {he authority to issue such 
writ or process as is necessary to enforce lt. — 
Rangoon High Court is the King’s Oourt with 
general jurisdiction throughout Buima, and, there- 
tore, it must have inherent power to issue the 

King’s writs unless that power has been taken away 

by His Majesty by express terms. There is nothing 

in the Letters Patent which in terms deprives High 

Court ofthe power to issue the high prerogative 

writs, The High Uourt has, therefore, power to 

issue a writ of certiorari and Kent Settlement 

Officers appointed under the Burma Ten. Act are 

amenable to that jurisdiction. In the matter of 

Mauna PYU Rang. 422 SB 
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Charge—Transfer of property subject to charge 
—Right of transferee to possession —Remedy of 
charge-holder ioenforce charge, 

A manis entitled to transfer his property as he 
pleases even though ‘it has an encumbrance or 
charge upon it and the transferee, whoever he is, 
steps into the shoes of his transferor and becomes 
the owner of the property subject of course to its 
encumbrances. If there is a mortgage on it, he 
must redeem it, but the choice lies with him and 
not with the mortgagee. So alsoin the case of a 
charge, with this difference that in thecaseof a 
charge, the subsequent purchaser in good faith for 
value and without notice is not affected. A mere charge- 
holder, ora person who is subrogated to that position, 
cannot sue for possession, and his only remedy is to 
enforce his chargé in a suit brought for that purpose. 
So far as theright to possession is concerned, it lies 
with the transferee. All that the charge holder can do 
is to enforce his charge, that is to say, to mould his 
suit as far as possible slong the lines of a suit on 
a simple mortgage, and ask for sale after giving the 
defendants in guch a suit an opportunity to redeem. 
BADRI Das v, PRATAPGIR Naq. 23 


Child Marrlage Restraint Act (XIX of 1929), 


S. 9—Taking cognizance, meaning of—Magistrate, ' 


if can take cognizance before obtaining certificate 

required under's, 188, Criminal Procedure Code 

(Act V of 1898)—Taking cognizance and enquiry 

into charge, distinction—Criminal trial. 

Taking cognizance does not involve any formal 
action or indeed action of any kind but occurs as 
soon as a Magistrate applies his mind to the sus- 
pected commission of an offence, Thus it occurs as 
goon as he reads the complaint and even before he 
examines the complainant which he is bound to do, 
Having taken cognizance he proceeds to enquire 
into the charge. 

Hence a Magistrate has jurisdiction to take cogniz- 
ance under s.9 of the Child Marriage Restraint Act 
before certificate is obtained under 
Oriminal P.O,; the taking of cognizance is an 
action which is prior to and independent of the 
enquiry into the charge, so thet the Court may 
have jurisdiction to take cognizance, although it 
has no jurisdiction to enquire into the charge before 
certificate required by s. 188, Oriminal P. O., ig 
obtained HARNARAYAN v. GovINDRAM Nag. 606 
Chota Nagpur Encumbered Estates Act (VI 

011876), s. 2-B—Undivided interest in joint 

Jamily property, if can be subject-matter of order 

under 3, 2-B, > 

An undivided interest in' joint family property 
cannot be made the subject-matter of protection 
under the Chota Nagpur Encum., Estates Act. The 
fact that certain creditors had attached and sold the 
petitioner’s undivided interest in certain villages 
“would not cause a disruption of the family and the 
undivided interest cannot be made the subject- 
matter of an order under.s. 2-B. Gopar Bux Rar 
v. SHYAMBEHARI SINGH A Pat. 269 


Chota Nagpur Tenancy Act (VI. of 1908), 
" $8.22, 233—“Misuse”, - if continuing wrong — 

LIamitation under s. 233, when starts, 

Where the wrong is one which is capable of 
being corrected and is not corrected, it is wrong 
which continues: as for instance where an obstruc- 
tion- to a water course is caused, the wrong to the 
Persons entitled to the use of the water continues 
until the obstruction is removed, whereas in the 
case of a single act of trespass, such as walking 
into another person’s, house or on his land the 
wrong ceases when fhe trespasser leaves the pre- 


s. 188 of the 
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mises, and the trespass in° such a case does not 
constitute a continuing wrong. 

The misuse within the terms of s. 233, Chota 
Nag. Ten. Act is a continuing wrong and the 
misuse continues so long as the huts in question 
remain standing and the suit is within time until 


within. two years from the date when the misuse 
cesses. Gaya Prasap SINGH b. JAGADISH CHANDRA 
Dro DHABAL DeB Pat, 495 


Civil Procedure Code (Act V of 1908), s. 2 (2) 
Sze Oivil Procedure Oode, 1908, s. 47 483 
—ss. 2(17) (g) and (h), 80— Manager 
appointed under Bengal Court of Wards Act (IK 
of 1879)— Whether entitled to notice under s. 80. 
Although the manager appointed is, controlled 
and removable by the Court of Wards, he is actual- 
ly paid by the estate which he manages, and his 
duties in connection with the property of such estate 
are “to take, receive, keep or expend ” such prop- 
erty, not on behalf of Govt. but on behalf of the 
disqualified proprietor. He is, _ therefore, not a 
public officer within the meaning of s. 2, cl. 17 (9), 
Civil P.O. But since the Oourt of Wards is a 
Govt, Department, the Court of Wards Manager 
must be regarded as being in tne “service” of 
Govt., within the meaning ofs, 2, cl. 17 (A), Oivil P. 
O. Oonsequently he is entitled to notice under 
s. 20, Civil P. O. Gokun Onanpra Das v. MANAGER 
oF BANTAOHONG Mozumparr Warp Hstate Cal. 637 


———8. 9. Sez U.P. Regularization of Remissions 
Act, 1938 86FB 


S. 9—Jurisdiction of Civil Court, ouster of 
— Person not chodsing remedy provided by Madras 
Co-operative Societies Act toset aside sale—Remedy 
under Rules barred —Suit in Civil Court to set aside 
sale, ta barred. Wi 
The jurisdiction of the Oivil Oourts may be ousted 
by necessary implication whena special statutory 
machinery has been set up and the ouster need not be 
express. Where by statute powers have been given to 
any person for a public purpose, by which powers an 
individual may receive injury, if the mode of redress- 
ing the injury is pointed out by the statute, the 





- ordinary jurisdiction of the Oivil Gourt is ousted, 


Where the statute creates a new offence or givesa 
new right and prescribes a particular penalty or 
special remedy, no other remedy can, inthe absence 
of a contrary intention, be resorted to. The exclusion 
of the Oivil Courts’ jurisdiction by the creation of a 
special machinery before aspecial tribunal need not 
be express but may be by necessary implication, 
Wherea quasi-judicial machinery is setup by the 
statute for remedying injuries alleged to have been 
caused by the exercise of powers conferred under the 
statute, ordinarily it will be implied that the Civil 
Court's jurisdiction to give the same remedy will be 
ousted. Underr.22, framed under the Mad. Co- 
operative Societies Act the machinery which is pres- 
cribed for setting aside a sale on grounds of irregu- 
larity, fraud,ete.,,is definitely a machinery of a 
judicial nature functioning under rules precisely 
Similar to those by which the Courts are bound 
under O. XXI, Givil P, O. Where a person has 
not chosen that remedy he cannot, when his legal 
remedy is barred try to achieve the same result by 
instituting a suit in Oivil Court requiring e Court 
to exercise a jurisdiction which the statute aly 
does not contemplate and which is inqonsistent wit 

the scheme of the Act. MUGI SUBBAYYA v. RavuLa- 
OBERUVU THIPra REDDI Mad. 200 


- 


XI] 
Civil Procedure Code—contd. 


————— s8, 11, Expl. IV. < 
SEE Res judicata 17 
Sez Res judicata—Constructive 672 
— $. 11, Exp!In. IV—Fiction imparted by 
Eaplanation 4— Fapress order of Court leaving 
maiter open~—Applicability of explanation. 
Explanation 4 imports a fiction into s. 11, Oivil 
P. O. Having provided that a matter which might 
and ought to have been made a ground of defenceor 
attack in aformer suit it introduced a fiction that it 
shall not only be deemed to have been raised, but 
also to have been directly and substantially in issue 
in thateuit. This would not have been however 
enough for the purpose of e. 11, until the matter was 
presumed to have been decided. IJttherefore imported 
afurther fiction that it should also be deemed to 
have been heard and finally decided. Where there is 
an express order by the Court that the matter would 
be left open, it is impossibleto permit any such 
fiction to be introduced in this case, The conten- 
tion is devoid of any force and must be repelled. 
ALLURI OHINA BAPANNA Vv. SRI MUTTANJI JAGGIAH 
Mad. 710 
——— 8.17, 0. XXIII, r 1—Plaintiff having two or 
more causes of action—When cantake advantage of 





a. 17, 

Where a plaintiff has two or more causes of 
action in the suit he can take advantage of the 
provisions of s. 17, Civil P. C, if the joinder of 
such causes of action is permitted by the succeed- 
ing provisions of the Code, for instance, O.I, r.3 
and O. II, r. 3. If he cannot do so and the joinder 
of such causes of action is bad for multifarious- 
ness, then the suit cannot bə tried in either of the 
Courts within whose jurisdiction the properties are 
situate. SATRUHAN SINGH V, CoLLECTOR oF GoRAKHPUR 

All. 486 

S$. 21—Suit for accounts— Objection to 
jurisdiction overruled and preliminary decree 
passed—S, 21, if bar to Appellate Court reversing 

. such decree. : 

Where a contract between the principal and the 
agent was made at Karachi and was to be perform- 
ed at Karachi and the business done in pursuance 
of this contract was done at Karachi with third 
parties, the proper place where the accounts canbe 
taken is Karachi and the Court at principal’s place 
of residence has no jurisdiction to entertain a suit 
for accounts between the parties. 

A principal brought a suit for accounts against 
his agent. The objection by the agent to the 
jurisdistion of the Court was overruled and a pre- 
liminary decree for rendition of accounts by the 
agent was passed. Agent appealed: 

Held, that as only the issue of jurisdiction had 
been decided, and as the preliminary decree fol- 
lowed as a matter of course the real trial of the 
suit was to begin and s. 21, Oivil P. O., was no bar 
to the Appellate.Court reversing the preliminary 
decree passed by the Court of first instance. FIRM 
Rampitra Mau Sant Lat v, Firm Jor Ram KIDAR 








Nata Lah, 299 
—-~S. 22. Sez Civil Procedure Code, 1908, 
O. ALI, r. 33 396 





s. 24— Application for transfer of suit from 
Small Cause Court to City Civil Court, can be 

entertatned, $ 

There can be no objection to the entertainment of 
pn application under s. 24 of Oivil P. O., for the 
transfer of a suit from the Court of Small Causes, 
Madras tothe Oity Civil Court, Madras, In view of 
8. 5, Mad. Oity Civil Courts Act, this is not a case of 
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conferring by the order ofthe _ tranefer itself, juris- 
dictionon the Court to which the transfer is made 
which it would not possess but for the transfer. 
ABDUL KADIR SAHEBY PACHAIYAPPA CHETTI 

Mad. 680 


___— ss. 42, 51,0. XXI, r. 53 (4)-—Attachment 
of decree in favour of judgment-debtor by Court to 
which the decree has been sent for execution— 
Legality. 

The method ofexecution by attachment and Bale of 
a decree in favour of the judgment-debtor, is one of 
the methods of attachment which fall within cl. (e) 
ofs. 51 The attachment and sale of a decree in 
favour of a judgment-debtor falls within the 
method of attachment prescribed by cl. (b) of s. 51. 
The words of s. 4% that the Oourt executing 82 decree 
gent to it shall have the same powers in executing such 
decree as if it had been passed by itself mean that 
the Courtto which the decree has been sent for 
execution isempowered to execute it in any of the 
ways prescribed by 9.51 that is applicableto that 
particular kind of decree. 

The executing Court to which the decree has been 
sent for execution is entitled to affect attachment of 
the decree. 

Per Rowland, J.—The Oourt executing a decree 
gent to it shall have the same powers in executing 
such decree as if it had been passed by itself in 
regard to the steps contemplated by O. XXI, r. 53 (4). 
Fire Pretur Ras GANESH Das v. BALMAKUND Marwari 





Pat. 488 

—s, 42 (2). Ses 0. P. Debt Conciliation Act, 

1933, s. 12 743 
s. 47 





Sen Oivil Procedure Code, 1903, O. XXI, r. 93 , 


< 87 
Spe Civil Procedure Code, 1908, O. XLT, r. 1 226 
—__——. ss. 47, 2 (2)—Decision of Court that 


debtor under Bengal 

Agricultural Debtors Act (VII of 1938), falls 

under 3.47 and is decree. 

The combined effect of s. 47 and s. 2 (2) of the 
Civil P. O., is that an order in execution proceed- 
ings is a decree, if, so far as regards the Court 
passing it, it conclusively determines 
relating to the rights and liabilities of the parties 
with reference to the relief granted by the decree. 
The decision of the Court that the judgment- 
debtors are not debtors within the meaning of the 
Ben. Agri. Debtors Act and are not, therefore, en- 
titled to the benefit of that Act, conclusively 
determines the question relating to the judgment- 
debtors’ liability with reference to the relief granted 
by the decree and is a decree. NAFAR CHANDRA 
SARDAR v. KALI PADA Das Cal. 483 


—-ss.47, 48—Adjustment between decree- 
holder and judgment-debtor—Execution Court, if 
can record and determine ita legal effect. 

An executing Court has” jurisdiction to record an 
adjustment „entered into between the decree-holder 
and the judgment-debtor and to ascertain its legal 
effect and to order accordingly. MAHENDRA Kao v. 
BISHAMBHAR Natu All. 323 FB 
—_—— 88, 47, 151, O. XXI, rr. 58, 64— Property 

of K attached by Pin executionof his decree— 

Same property subsequently purchased by M in 

execution sale of another decree—M objecting under 

O. XXI, r. 58 that property could not be sold an 

execution of P's decree—Contention by P that 

second decree was collusitng—Such objection held, 
could not be entertained in execution proceedings 


judgment-debtor ie not 


a question - 
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—Court held could enquire into title of M under 

s. 151 eren if s. 47 did not apply. 

Tn execution of a decree held by P against K, a 
house belonging to K was attached. Thereafter, M 
raised an objection to the sale of the property on the 
ground that he had purchased the house at an auction 
sale in another decree against K subsequent to 
attachment by P and thatthe sale had been duly 
confirmed in his favour. The application of M purport- 
ed to bemade under O. XXI, r. 58, Civil P.C. The 
Court upheld the objection and the property was 
directed to be released from attachment. It was 
urged by P that the decree obtained by M was 
collusive: — 

Held, that the objection of P onthe ground that the 
decree obtained by M was collusive could not be 
entertained by * the executing Court. The proper 
course for P was to institute a suit for the purpose and 
get the decree eet aside. 

Held, further that although the application of M was 
wrongly putin under O. KAI, r 5°, the real objection of 
M was that the property was no longer liable to sale, 
owing to the valid title acquired by him by a prior 
gale in execution in his favour, and the matter having 
been brought to the notice rfthe executing Court, the 
executing Court was justified in taking notice of it. 
` Even ifs. 47, did not apply, nu special provision was 
needed for the entertainment of aclaim of this kind. 
The claim could at least be entertained in the exercise 
of inherent powere under s 15], Civil P. O. Prem 
Osann v. MULKH Ras Lah 529 
ss, 48, 47— Auction sale of judgment- 

debtor's property ordered— Compromise between 

parties prior to sale—A pplication of decree-holder 
for postponement of sale—Execution struck off — 

Subsequent application for execution alleged to be 

time-barred—Hffect of case being struck of. 

The question whetheran application is a fresh ap- 
plication or is merely one to revive the previous exe- 
cution proceedings has always to be decided upon 
the circumstances of each case and in each case the 
substance of the matter must prevail over the form 
of the application. . 

Upon the execution application of the decree-holder 
the Court ordered an auction sale of the property of 
the judgment-debtors, But prior to the sale the 
parties arrived at a compromise and the decree-holder 
applied for the postponement of the sale. Therefore 
the execution case was struck off. On the subsequent 
application for execution alleged to be time- 
barred : 

Held, that the mere fact that the Court ordered 
the case to be struck off didnot show that the ap- 
plication came toan end nor did the fact’ that the 
sabsequent application wason the usual tabular form 
suggest that it was a fresh application, MAHENDRA 
Rao v. BisuaMBaak Natu All. 323 FB 
—s,48 (2) (a)—Frudtulent transfer amounts 

to fraud, 

A fraudulent transfer amounts to fraud _ within 
the meaning of s. 48 (2) 1a), Civil P. O. ISMAIL v. 
ANJUMAN ImpDAD QARzZA » Lah. 891 

S. 51. SER Civil Procedure Code, 1908, = 











s. 55 (4)—Decree-holder, when can proceed 
against surety. 

Unless there has been failure in both the respects 
namely in applying for adjudication and in appear- 
ance, the decree-holder is not entitled to proceed 
against the surety. Where the judgment-debtor has 
complied with one of these conditions by applying for 
adjudication as an insotvent, the decree-holder is not 
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entitled to ask the Court to realiza the security. 
Firm LAOHHMAN DAS CHHIDDU LaL v. BABU LAL 
All, 869 
—— s, 60 (as amended In 1937)—A ttachment 
of salary—S 60 prohibits forcible attachment— 
Judgment-debtor agreeing to attaehment of half 
salary—Executing Court must give effect to it. 
Section 60, Civil P. C., is a prohibition only against 
forcible attachment or sale, and there is nothing 
in law to prevent, a Judgment-debtor from agree- 
ing to attachment of half of his salary even though 
itis exemptfrom attachment unders. 60. The 
executing Court must, therefore, give effect to the 
decree obtained on the basis of an award where the 
judgment-debtor has agreed that i, may be satisfied 
by attachment of half of his salary. RAJINDAR Kumar 


vy. OHETAN LAL Lah, 639 
—_———s. 64. See Civil Procedure Oode, 1908, 
O. KAI, r. 2 757 


s. 64—For purposes of 3. 64 whether pro- 
perty must have teen sold or assets come into 
executing Court. 

Per Abdur Rahman, J.—It is not necessary for the 
purposes of 8. 64, Civil P. O., that the property 
should have been sold or that the assets must have 
come into the executing Court although this may be 
necessary for the purposes of 3.73, Nana Rao v. M. U. 
ARUNAGHALAM OHETTIAR Mad. 81F B 
—_———8, 64—Private transfer during pendency of 

attachment in one suit—Subsequent attachment in 

execution of decree in another suitt—Previous 
attachment subsisting and previous decree 
unsatisfied— Auction purchaser in execution of 
subsequent decree, whether obtains good tttle— 

Transfer, if void as against him. 

Per Leach, CO. J. Pandrang Row and Patanjali 
Sastri, JJ, Abdur Rahman and Krishnaswamt 
Ayyangar, JJ., contra,—Section 64, Oivil P. O., pro- 
vides that where a property has been attached any 
subsequent alienation is void against all claims ene 
forceable under that particular attachment, but it 
does not go beyond this. An attachment effected 
after a private alienation is not assisted by an 
attachment before the alienation. If the execution 
proceedings in which the second attachment has 
been made, have been instituted before assets have 
been brought into Court, the creditor will be en- 
titled to rateable distribution if the property is 
sold inthe earlier execution proceedings, but if the 
sale takes place as the result of the attachment 
effected after the private alienation a person who 
buys the property at the court-auction will not ob- 
tain a good title. 

Per Abdur Rahman and Kr‘shnaswami Ayyangar, 
JJ,—-Section 64, Civil P. O., places both the attaching 
creditor and other decree-holders who have applied 
for execution inthe same position so far as the 
alienation of the attached property is concerned and 
if the alienation is made during the continuance 
of the attachment it would be voidable not only 
against the: attaching creditor but also against the 
other decree-holders. A private transier, therefore, 
made after and during the pendency of an attach- 
ment in one guit, is void against the title of an 
auction-purchaser in execution of a decree in another 
suit under an attachment made after the transfer 
but while the decree in former suit remained un- 
satisfied and the attachment ° therein was eubsist- 
ing. Nana Rao v, M, U. ARUNACHALAM CEETTIAR 

Mad. 81 F B. 

s. 69—Sale held but no confirmation—Order 

prohibiting sale, would prohtbit confirmation, 
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Confirmation of a sale is an integral part of 
the transaction of sale. Consequently an order pro- 
hibiting sale would prohibit confirmations of sales 
which had already taken place but which had not 
been confirmed before the passing of the prohibitory 
“order, GopaL Bux RAI v. SHYAMBEHARI SINGH 

Pat. 269 
———~-- S$. 73— Creditor attaching undivided share 
of member of joint family during his lifetime— 

Other creditora uho have not obtained attachment 

before member's death, whether entitled to rateable 

distribution. os 

Where a creditor has attached an undivided share 
of a member of joint Hindu family during his 
lifetime and solti that share and the member then 
dies, the attachment made by such creditor does not 
enure for the benefit of other creditors who have 
not obtained attachment of the share during that 
member's lifetims.: Other creditors are, theréfore 
not entitled to rateable distribution in the assets. 
URBAN ©o-OPERATIVE BANK, Ltp.v. Honavar HAVIK 
. Co-oPERATIVE Bank LTD. Bom, 433 
—- 5, 73—H having decree against B—Land 

gold in execution to M—Amount withdrawn by H 

—Sale then set aside and H ordered to refund 

amount—On his refusal his property already 

attached in execution - of decree against him, 
attached—Property sold in executton of decree—M 
held entitled to rateable distribution. 

H and P in 
attached three fields which were sold for Rs. 9,125 
to M. After that amount had been withdrawn by 
H and P thegale was set aside. At the instance 
of M the Oourt directed Hand P to refund the 
amount and, as they refused to do so, attached 
their property. This property had already been at- 
tached in execution of a decres obtained by the 
plaintiffs against H and Pand it was subsequently 
sold in execution of that decree. The question was 
whether M was entitled to rateable distribution : 

‘Held, that the order of refund was an order under 
s. 47, Civil F. O., unless it came within the ambit 
of e. 144. In either case the order would amount 
to a decree and there would bea right to rateable 
distribution. BHIORAJ v. SHIOLAL MAHARAJDIN KALAL 








Nag. 380 
-~—— gs, 80. Ses Oivil Procedure Oode, A 
3 


and (b 
aif ey gh ng 8S merely enables Prince or Chief 
to institute suits through special authorised agent. 

The provisions of s. 85, Oivil P. O., enable a 

Sovereign Prince or Ruling Chief to institute a suit 
in British Indian Courts through his own agent, and 

that agentin order to enable him to make or do 
appearances, acts and applications must be specially 
appointed so that he could be regarded asa recognized 
agent for the purpose of the,Code. There is, however, 

. an alternative remedy open to the Sovereign Prince 
or the Ruling Chiefto institute a suit in his own 
name or follow the procedure prescribed in O, III, 
r. 2, Civil P. C, which according to the rules 
specially framed by Bombay High Court would 
require a general power-of-attorney in the agent to 
institute a suit on behalf cf the Prince, 

The provisions of s. 85, Civil P. O., like those of 
ss. 88and 87 are specially ‘enacted for a privileged 
class pf persons such as a Sovereign Prince or a 
Ruling Chief who are ie 
ceedings. Thatspecial provision is beyond question 
supplementary to the ordinary rule, Therefore when 
there isa special ‘rule conferring privileges on a 
special class of litigants, that rule mast be strictly 

e 
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observed. ABDUL LATIF GULAM NABI PATIL v. JAWHAR 

STATE Bom. 805 

-——— 8. 85—85. €5 (3) contemplates active appoint- 
ment. 

While it is true that.sub-s. (3) of s. 85, Civil P. C. 
does not require that a person appointed under this 
section should authorize or appoint persons to make 
appearances by any writing. But it still implies 
necessarily an activeappointment by the person in 
whose favour the special appointment is received, and 
this cannot be substituted by the mere passive 
attitude of allowing a person to continue the suit which 
had been admittedly filed by him under instructions 
from a person who had then no authority as required 
by 8.85, ABDUL LATIF GULAM NABI PATIL v. JAWHAR 
STATE , Bom. 805 
———S. 85—Suit filed on behalf of State by person 

not authorised agent under O. III, r. 2 and without 

authority required by s3. 85—Suit must be dig- 
- missed—AÅuthority under s. 85 after presentation 
of appeal upon dismissal of suit, if cures defect. 

A suit instituted on behalf of a Ruling Prince or 
an Indian State by a person whois notan authorized 
agent under O. IIT, r. 2, Civil P.O, and without the 
authority required bys 85, Oivil P. O., is a defective 
suit and must be dismissed and a subsequent autho- 
rity obtained unders 85 for the first time after the 
presentation of the appeal upon dismissal of the suit 
cannot cure that defect. ABDUL LATIF Guram NARI 
PATIL v. JAWHAR STATE : Bom. 805 
-8. 91— Representative suit by limited class of 

villagers for right of passage regarding rasta— 

Consent of Advocate-General —Proof of special 

damage. 

A representative suit bya limited class of villagers 
for right of passage regarding a rasta is maintain- 
able without consent of Advocate-General and without 
proof of special damage. Under the general rule 
the consent of the Advocate General is required ina 
suit with regardto a publicright, but an action 
brought by a particular section is an exception to the 
general rule. RAMDAHIN PANDH v, PARMESHWAR SINGH 
. Pat, 249 
————S. 92. Ses Civil Procedura Code, 1908, 

O. I,r.8 674 
———-S. 96— Parties agreeing to certain test as 

basis of decree— Cour: putting test and passing 

decreas —Decree held amounted to consent decree and 
not appealabie, 





Where parties to a suit come to an agreement that 
if one of the parties alleged to be congenitally deaf 
and dumb would, in the presence of the Court, talk a 
little, and if she can hear anything spoken by the 
Court, or in the presence of the Court can hear 
things said by some one else and canspeak a little, 
then the claim of such party to inheritante would be 
decreed, and in pursuance ofthe agreement the Court 
calls that party and comes to a decision that the 
party is somewhat hard, of hearing, but is ngt deaf ; 
cannot speak distinctly, but is not dumb, and holds 
that the party is neither congenitally deaf nor dumb, 
and that she is entitled to inheritance, the decision is 
in effect a consent decree based on an agreement 
amounting to a compromise and consequently the 
decree is not appealable, BANWARI LAL v. RAM GOPAL 

All. 114 

——— 5, 97—Partnership, dissolution and accounts, 
suit for — After preliminary decree but before 
jinal decree Court ordering Commissioner to credit 
plaintiff with certain eum—Order held interlocutory. 

Per Mohamad Noor and Manohar Lall, JJ.—The 
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rders passed for the guidance of the Commissioner 
tppointed for taking accounts or making partition or 
iscertaining mesue profits are not preliminary 
lecrees. Where ina suit for dissolution of partner- 
ship and accounts what the Court does after passing 
ihe preliminary decree but before the final decree is 
io order the Commissioner to credit the plaintiffs 
with a particular amount on a particular day in the 
;ccounts, the order is an interlocutory order and dose 
104 conclusively determine the right of the parties. 
BANWARI LAL v. SaUKRULLAH Pat 337 
$. 100—Finding as to share 
liability is finding of fact. 

Finding as tothe actual share of a party's liabi- 
ity is a pure question of fact and the High Court 
sannot interfere with the findings of fact of the 
ower Appellate Court if there was material before 
hat Court upon which such findings could be 
yased. BANKEY BEHARI PRASAD 9, MAuENDRA PRASAD 

Pat. 772 FB 

SS. 104, 105— Preliminary decree in 

mortgage suit—Application for extension of time 

dismissed—Order of dismissal, if appealable even 
after passing of final decree. 

If a right of appeal is once conferred, then in the 
+bsence of anything curtailing it, full opportunity 
nust be afforded to an aggrieved party to exercise it. 
[f he does exercise it and succeeds, then any sub- 
jeguent proceedings which militate against any rights 
ie obtains inthe appeal fall to the ground, at any 
‘ate, as betweenthe parties to the appeal. 

Where after passing of a preliminary decree ina 
mortgage suit, un application made for extension of 
iime 19 dismissed, the order of dismissal is appeal- 
able even if final decree is passed before filing the 
appeal, SYED Isuak v. KUNJBIHARI SINGH Nag. 273 
5. 105 (1j—s. 105 (1), whether takes away 

rights of appeal conferred by s, iO}. 

Sab-section (l) of s. 105, Civil P. O, confers ad- 
litional rights in the case of appealable orders and 
joes not take away existing rights. These additional 
tights are however cut down again in the cabe 
Í the appealable orders referred to in sub-s. (2). 
SYED ISHAK v. KUNJBEHARI SINGa Nag. 273 
———— s88. 109 and 110. See U. P. Encumbered 

Estates Act, 1934, s. 45 (5) 775 
S. 109 (a—High Court deciding one 

cardinal tssue but 1emanding case for final 

disposal—Remand order held not final and no 
appeal therefrom was competent. 

The test of finality is whether the order “ final- 
ly disposes of the rights of parties” and if those 
rights are left to be* determined by the Courts in 
ihe ordinary way ” there is no final decision in 
he case, 














In a suit for accounts cut of a promissory note - 


in which both the plaintiff and the defendant were 
interested, the High Court decided what interest 
was to be paid and how it, was to be calculated 
and rémanded the case for disposal in the light of 
appellate judgment : 

Held, that though it decided one of the cardinal 
issues the remand order did not dispose of the 
rights of the parties finally but left the suit alive 
and, therefore, it was not a final order within the 
neaning of s. 109 (a), Civil P. O. RAMANATHAN 
JHETTIAR v. PALANIAPPA UHETTIAR: Mad, 892 

S.109(G)—Case relating toform of ritual 
at Tirupatht Tempie in Chittoor Dasirict falls 
under s. 109 (©). 

Where the case relate’ to the form .0f ritual at 
he Tirupathi Temple in Chittoor. District, it falls 
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under s. 109 (e), Civil P. O., as it relates to reli- 
gious rights and ceremonies at a temple of national 
importance and the questions in issue arein them- 
selves of great public and private importance. 
RAMANUJA PEDDA v. BAYANKARAM Mad. 44 
————— s. 115. Sze Civil Procedure Code, 1908, 
: O. XLI, r. 23 (as amended by Oudh Chief Court) 
893 

8. 115 —Error of law, if ground for revision. 

A mere error of law does not bring a case with- 
in the provisions of s, 115, Civil P, O. RAMASWAMI 
CLETTIAR Vv. MEYYAPPAN SERVAI Mad. 187 


ss. 115, 2 (2), 47—“Appeal lies thereto,” 
tn 8 115, meaning of —Party having right to 
appeal to High Court going first to District Court 

—High Court cannot be asked subsequently to 

interfere in revision. 

It can never have been intended by the Legis- 
lature that where a peison aggrieved by a decree 
of the trial Court has his remedy by way of appeal 
to the High Court (if he will only first avail himself of 
that remedy by taking an appeal to the lower Appele 
late Court) he can seek his remedy in the High Court 
under s. 115, Civil P. O. The object of s. 115 is 
to give relief to a person who cannot getrelief in 
the High Court under ss. 95, 100,101 or O. XLIII, 
or any- other statute. The words “appeal lies 
thereto " indicate that where a relief can be given 
by the High Oourt in the exercise of its appellate 
jurisdiction its revisional jurisdiction under s. 115 
cannot be invoked, These words, mean "appeal 
is allowed under the Oode or any other law,” So 
long as the party has a right to come up to the 
High Court by way of an appeal and has failed to 
avail himself of that opportunity by first going up 
to the District Judge and then coming upto the 
High Court, he cannot ask the High Court to inter- 
fere in revision, ` NAFAR UHANDRA SARDAR r. KALI 
PADA Das Cai. 483 


—s,122, O. XXI,r. 90, Proviso (1) (b) 
(added by Patna High Court)—Proviso (1) (b), 
ij ultra vires —Its ecope—Common law right to set 
aside Court sale. 

The Proviso (2) (6) to O. XXI, r. 90 which was added 
by the Rules made by the Patna High Court under 
s. 122 is not ultra vires. 

Order XX], r. 90 itself, is a rule of procedure and 
prescribes one of the modes in which an auction sale 
may be set aside, Strictly speaking, it does not 
create any right but provides a remedy, The amend- 
ediule made by the High Oourt does no more than 








laydowna procedure to be adopted when an ap- 


plication under O. XX1, r. 90 is presented, By this 
amended rule the applicantis not shut out from 
seeking his remedy before the Court. Under the 
present rule it willbe for the Courts to decide in 
each case whether to insist upon the 124 per cent. 
deposit being made or any amount less than that, or 


-not to require any deposit at all. The matter is left 


entirely nthe judicial discretion of the presiding 
officers of the Court, The rule merely places the party 
upon terms. It ison the same footing as an order 
as to security for costs under O. XLI, 1.10 
being merely a condition imposed upon the applicant; 
and being,a matter ef procedure, it 1s within the 
powers ofthe High Court under s. 122, Civił P. U. 
The Civil P, O., itself, as its Preamble shows, relates 
to the procedure of the Uourts of Vivil Judicature. 
The wording of s, 122 also suggests thatthe rules in 
Sch. I, all relate to procedure ; otherwise the last 
portion of the section Which says “may by such rules 
e o 
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annul, alter or add to all or any of the rules in Sch, I” 
will hardly fit in with the context, 

In India alitigant has no right under the common 
law to set aside a Court sale. The right to set aside 
guch sale, does not exist apart from the provisions of 
the Statute under which the sale is held. 

Consequently the right to set aside a sale held 
under the Civil P. C, does not exist apart from the 
provisions of that Code. Upznpra Nata BASU ?. 
PaNDA¥YA QULAB SARKAR Pat, 241F B 
s. 135. SEE Penal Code, 1860, s. 79 303 
—— 5. 145—Surety— Liability of — Arrest of 

judgment-debtor—Surety for his personal appearance 

—Time given for making payments without consent 
` of surety—Application by judgment-debtor that he 

was unable to pay—Date fixed for reply of decrcee- 

holder but judgment-debtor not specifically ordered 
to be present —Absence of judgment-debtor on such 
date — Surety held not liable. 

A judgment-debtor was arrested in execution of a 
decree. One B stood surety for the personal appear- 
ance of the judgment-debtor. The objections of the 
judgment-debtor were dismissed but the case was 
adjourned from time to tima to enable him to pay the 
amount asmuch as he could. He made some payments 
and then filed an application under O. XXI, r. 40, 
Civil P. O., to the effect that he was unable to pay any 
more by reason of his poverty. The decree-holder 
was given certain date to reply but the judgment- 
debtor wag not specifically asked to be present. On 
that day, the judgment-debtor’s Counsel was present 
but not the judgment-debtor, and the decree-holder 
applied to be allowed to execute the decree against 
the surety : 

Held, that there never was a default which renderéd 
the surety liable to pay the decretal amount as the 
personal attendance of the judgment-debtor was not 
necessary. Moreover the surety was not liable as the 
adjournments were not given with consent of surety. 
OHHAKKAN Ram v. UDHO Das Lah, 172 
S. 148—Scope and applicability—If applies 

to order granting extension of time in respect of 

act prescribed by s.174 (3) (b), Bengal Tenancy 

Act (VIII of 1885). P 

Having regard to the terms of s. 148, Civil P. O., 
it could not have been the intention ofthe Legis- 
lature that this section should have any application in 
the case of a decree or order of a final character 
made by a Oourt. The section refers to the doing of 
‘acts prescribed or allowed by the Civil P.C. The 
acts contemplated -must relateto the acts authorized 
or prescribed by the Code preliminary to or during 
the course of the trialof the case before the final 
‘order has actually been made. - A Oourt has no juris- 
diction to modify anorder of a final nature which hag 
been passed by such Oourt unless proper proceedings 
are taken for the review of such an order. Section 148, 
cannot apply to an order in which an extension of 
time was granted in respect of an act prescribed by 
-g. 174 (3) (b), Ben, Ten Act, ass. 148, Vivil P. O. only 
authorizes an enlargement of time in respect of acts 
prescribed or allowed by that Code. Hakus SHAIKH v. 








SAMJAN BIBI Cal. 661 
———$.151. Sk Civil Procedure Code, 1908, ape 
5 





- O. |, r.1—Object of joining necessary parties 
* —Mon-joinder, held immaterial. 

The object of joining the necessary parties is to 
enable the Court to pass an effective decree. 

Where a‘mortgage is executed in favour of A and 
B and A alone sues onthe mortgage but during the 
pendency of the suit B dies and his right under the 
bad e 
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mortgage devolves on A, A is entitled to the decree as 

on the date of the decreethe non-joinder of B becomes 
wholly immaterial. SARJU PRASAD y. BADRI PRA9AD 

Nag. 405 

O. 1, r. 8—Absence from record of persons 

not appointed by Court to defend suit under O.T, 

r.8nor impleaded as defendants, if material. 

Where persons are not among those who have 
been appointed by the Court to defend the suit 
under O, J, r. 8 on behalf of a class, nor have 
they applied under sub-r. (2) of r.8 to be implead- 
ed as defendants in their own name they are not 
“ parties ” tothe suit in the real senss of the term 
and their absence from the record is wholly im- 
material, Hazan RAHIM KHAN Vv, HUSSAINA 

Lah. 189 
—_—— 0. |, r. 8, order under, passed—Effective 
parties to suit. 

After an order under O, I, r. 8 has been passed, 
the only effective parties to the suit or appeal are 
the nominees of the Oourt, and not the other per- 
eons interested even though their names are allow- 
ed to remain on the record. Fazat RAHIM Kuan v. 
HUs#AINa Lah. 189 
——— 0O. |, r.8,8.92—Bequest in favour of boys 

and girls of Hindu community not restricted to 

particular locality—Representative suit on behalf 
of boys and girls of said community for declaration 
of trust in their favour—Maintainability —Such 
suit, if falls under s. 92—Sanction of Advocate- 

General, tf necessary. 

Where a bequest made by a testator in favour of 
boys and girls of Hindu community for their edu- 
cation is not restricted to any particular locality a 
representative suit on behalf of Hindu boys and 
girls from any- place for declaration of trust in 
their favour is maiaotainable. 

Such a suit does not fall within the scope of 
3. 92, Civil P. O., and n> sanction of Advocate- 
General is necessary. PANNALAL pv. HANSRAJ GUPTA 

- Cal. 674 

O. |, r. 8, O. XXII —Some respondents 

allowed under O. 1, r. 8 to represent others not on 

record —Death of some of them—Legal represen- 
tatives not brought on recor d—A ppeal, if abates, 

Wherethe respondents arə given permission under 
O. I,r; 8, Civil P. O. by the Court to defend the whole 
appeal on behalf ofall the respondents not on record, 
the appeal does not abate if some of the respondents 
permitted by the Oourt to represent the others die 
and their legal representatives are not brought on 
record. HARSA MUKHI Dasi v. AGADHU MAHAPATRA 

Pat. 838 
— 0.1, r. 8,0. XXII, rr. 3, 4, 9—Person 
appointed by Court to be sued on behalf of class 

—T his right, if devolves on his hetra òn his death 

— His legal representatives whether must be brought 

on record under O. XXII, r. 4. - 

Where onan application under O I,r.8, Civil 
P. O., & person is appointed by the Court to be 
sued and defend the suit on behalf of a class, he is 
not aparty to the suitin his personal capacity, but 
impleaded as arepresentative of a class and derives 
authority to do so from the order of the Court. 
This right is personal to him and, on his death, 
it does not survive to his personal heirs who, 
without another order by the Oourt appointing 
them, or any of them, ex nomine, have no autho- 
rity to act as representatives of the class. In such 
a case the “right to sue’ does not survive, and, 
therefore, the provisions ofO. XXII, rr. 3 and 4 
do not apply. -It is not, therefore, necessary for the 
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plaintiffs under the-law to bring his legal repre- 
sentatives on the record as defendants, as required 
by r. 40f O. XXII within the period of 90 days 
prescribed under Art. 177, Lim. Act. 

Order I, r. 8, Civil P, O., draws no distinction 
between two classes of cases: (1) those, in which 
the public or a large part of the public, are in- 
terested in the subject-matter of the dispute and 
some persons sue, or are sued, on. behalf of this 
indeterminate body; and (2) cases in which the 
persons interested are named in the record and 
only some of them have been permitted to sue or 





defend the suit as a matter of convenience. FAZAL 
Raum Kuan p., HussaIna Lah. 189 
— 0, I, r. 10 (2)— Co-plaintif claiming 


adversely to plaintiff —He should betransposed as 

defendant. 

Where a purchaser of a right to recover certain 
sum institutes a suitto recover it by impleading the 
selleras co-plaintiff and the seller sets up.a claim 
tothe amountin the suit adversely to the purchaser 
it willbe highly expedient, if mot necessary, to 
strike out his name as plaintiff No.2. Butas he is 
clearly a person whose presence before the Oourt 
is necessary in order to enable the Court effectually 
and completely to adjudicate upon and settle all the 
questions invovled in the suit, the proper order, 
would beto direct the seller to be transposed as a 
defendant in the euit. VANJIAPPA GoUNDAN 
v. N. P. V. L. R. ANNAMALAI CnETTIAR ` Mad, 379 
O. |, r. 10 (2)—"Questions involved in suit,” 

scope of. - 

The “questions involved in the suit” referred to in 
O. I, r. 10 (2) mean not merely the questions which 
are involved in the suit as originally framed between 
the parties to the suit. The object of the provision 
it that where several disputes arise outof one 
subject-matter, all the parties interested in such 
disputes should be brought before the Court and all 
questions in controversy between them should be 
completely settled in the action, VANJIAPPA GoUNDAN 
v. N. P. V. L. R, ANNAMALAI OHETTIAR Mad. 379 
O. ||, r. 2—Suit by mortgagee only for 

portion of mortgaged property—Decree creating 

charge on ‘that portion—In execution mortgagee 
purchasing whole property and remaining in posses- 
sion of it—Whether can resist Receiver in pro- 

ceedings under s. 51, Provincial Insolvency Act (V 

“of 1920). 

Where a suit is brought by the mortgagee in 
respect of a portion of the mortgaged property 
instead of for the whole and a decree obtained creating 








a charge over‘that portion, afresh suit in respect - 


of the remaining portion of the property is barred 
by the provisions of O IJ, r. 2, Civil P. O. but the 
security isnotjextinguished. Where such mortgagee 
has realised the whole security by auction purchase 
and is in possession of the same, he can resist 
Receiver's claim in proceedings under s. 5l, 
Prov. Insol. Act, on, the plea that he 
was a secured creditor in respect of the whole of the 
property. PUNJAB NATIONAL BANK, LTD. v. OFFIOIAL 
RRORIvER, KARNAL Lah. 833 
O. il, r. 2—Suit for injunction dismissed as 
plaintiff was already dispossessed— Subsequent suit 
for khas possession on establishment of title, if 
barred. ; 
Where a previous suit brought by the plaintiffs 
foraninjunction restraining the defendants from 
taking possession of certain property by evicting the 
-plaintifi was dismissed on the ground that the plain- 
tiffs were already dispostessed, a subsequent suit by 
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the plaintiffs for khas possession on establishing their 
title is not barred under O. II, r. 2, Civil P. O., as 
although the cause of action that was put forward in 
the earlier ‘suit was wrong yetthe provision of 
O. II, r.2,couldnot be invoked since the relief 
claimed in subsequent suit could not be claimed on the 
cause of action which was the basis of the earlier 
suit, ABDUL RASHID SHEIKH v, BAGHIDANANDA RAJ 
Cal. 42 
O. VI, r. 14, O. IV,r.1, O. 1,r. 1—0. VI, 
‘7.14, scope of —Suit on mortgage by one co-mortgagor 
with authority of other—Presentation of plaint by 
Pleader of plaintiff, if proper. 
Order VI, r. 14, Oivil P. O., which requires a 
pleading to be signed by the parties is merely a 
matter of procedure. That provides for signature 





being made by any person who is duly authorised by 


the party. Where therefore a mortgage is executed 
by A and Band A alone brings a suit on it and is 
duly authorised todo so by B, the suit is com- 
petent. Insuchacase a plaint presented by the 
Pleader of A is properly presented. SARJU Prasan 
v., BADRI PROSAD Nag. 405 


O.VI, r.17—Amendment changing character 
of suit and involving fresh trial with fresh evidence 

-should not be allowed. 

Where the amendment would convert the suit 
into one of a totally different character based 
not only on entirely different allegations but on 
allegations wholly inconsistent with the original 
plaint, and would involve a fresh trial with fresh 
pleadings and fresh evidence the amendment ought 
not to be allowed even if it were otherwise 
permissible. BADKI Das Y. PROTAPGIR Nag. 23 


O. Vi, r. 17, s. 115—Real questions in 
controversy between parties referred to in O. VI, 
r. 17—Power of Oourtto allow amendment, how 
exerciséa—- Amendment changing nature of suit, 
allowed—Order must be set aside in revision. 

The real questions in controversy between the 
parties referred to in r, 17, O. VI, Civil P. O. must be 
taken tomean the real questions arising from the 
parties’ pleadings and not those which a party never 
disclosed: in his pleadings and such were totally 
different from those on which the pleadings of the 
parties were based. The power to allow an amendment 
of pleadings has been conferred on Courts in the 
interests of justice with a vlew to correcting 
mistakes and bringing out the real matters in issue 
between the parties. But this power shouid not be 
exercised in favour of one party so as to cause 
prejudice to the other party. 

Where the amendments allowed are undoubtedly 
very drastic and change the nature of the suit in- 
asmuch as the allegations on which the claim was 
based were not only changed but contradictory 
allegations were put in their place, the order 
allowing amendment andzremanding case for trial 
de novocannot be sustained and must be set aside 
in revision. LAOHMIN Vv, BHAIRON BAKSH SINGH 

Oudh 893 

O. Vill, r. 6—Rent suit—Set-off—Claim by 
tenant for ascertained sum paid as road-cesa 
erroneously—It is legal set-off. 

‘In arent suit the counter claim by the tenant for 
an ascertained sum paid as road cess erroneougly, is 
not an equitable set-off but a legal set-off as itecomes 
within the provisions of O. VIII, r. 6, Oivil P. O. 
The court-fee must therefore be paidon the amount 
claimed to beset-off, HarsamuKpi DASI» v. AGADHU 
MABAPATBA Pat. 838 
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O. IX, r.13. 
Ses Civil Procedure Code, 1908, O. XVII, r. 3 





EEE Provincial Small Cause Courts Act, 1887, 
g. 17 (1) Proviso as amended in 1935 553 


——— O. XVII, r, 3, O. IX, r. 13—Neither defendant. 


nor his Counsel appearing on date of hearing— 

Plaintiff's witnesses examined and suit decreed— 

O. XVII, r. 3 held did not apply—Application 

under O. IX, r.13 held maintainable. 

On the date fixed for final hearing the plain- 
tiff appeared but neither the defendants nor 
their Counsel appeared and the Oourt proceeded to 
examine the witnesses produced by the plaintiff and 
decreed the suit. The defendants made applications 
under O. IX, r. 13, to set aside the decree : 

Held, that the Court could not be said to have 
granted time to the defendants for any of the pur- 
poses mentioned in O. XVII, r. 3, Civil P. O,, and 
it could not consequently be said that the defend- 
ants had failed totake any stepfor which time had 
been allowed. Order XVII, r. 3, therefore, could 
never come into play. The mere fact that the 
Oourt remarked when decreeing the suit in the ab- 
sence of the defendants that ıt was acting under 
O. XVII, r. 3 could not make O. XVII, r.3 ap- 
plicable. Application under O. IX, r, 13 was, there- 
fore, competent, IlAJA Sinay v. Manna SINGH 


All, 414 
——— O. XXI, r. 2— Adjustment within meaning of 

O0. XXI, r. 2—S, 64, does not apply. 

Where there is an adjustment within the meaning 
of O. XXI, r.2, theu the provisions of s. 64 have no 
application to a transfer by way of mortgage by the 
judgment-debtor in satisfaction of the decree under 
which the property was attached in execution; for a 
transfer made contrary to the provisions of s, 64 is 
only void as against claims enforceable under the 
attachment. If there is an adjustment out-of Court 
for full satisfaction of the decrees there is no further 
claim which can be enforced under the attachment 


and consequently the transfer cannot be void, 
GHULAM Nasr ABDUL SATTAR ~. AZIZULLAH M, 
ABDULLAH Pesh., 757 


—— 





-O. XXI, r. 11 (2), 8.48 (2)(as—Omission to 
mention ground of extension of limitation, if fatal. 
Omission to mention the ground of extension of 

the period of limitation in the application for execu- 

tion is notfatal, ISMAIL. ANJUMAN IMDAD QARZA 
Lak. 891 

0. XXI, r, 16. Sze Madras Co-operative 
Societies Act, 1932, Rules under—R. 15 (7) 204 

———-O. XXI, r. 22—Defendani holding himself 
out as minor though major—Guardian ad litem 
appointed — Suit decreed —~ Notice of sale in 
execution nat served on him personaily but on 
guardian ad litem—Sale held not inealid and 
notice was proper. 

Where during the pendency of a suit the defend- 
ant dies and his son though major holds himself 
out a8 Minor in the substitution proceedings with 
the result that his interests are represented by 
guardian ad litem, on the suit being decreed a 
notice of sale in execution of the decree can be 
served on the guardian ad litem under O. XXI 
r. 22, Civil P. O., and thefact that no notice is 
served on the ward personally does not render the 
sale idyalid. RAJENDRA PRASAD y. DEBI PRASAD 


Pat. 725 
——— 0, XXI, r, 50—0rder under, if amounts to 


° application, for execution or toan order of execulion, 
he proceeding for obtaining leave under 
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O. XXI, r.50 is not an application for execution, 
nor does the leave granted amount to any order 
for execution, But an order for the arrest of the 
judgment-debtor amountsto a determination that 
the decree was capable of execution and would 
prima facie operate as revivor. HARNARAIN v. MESSRS. 
DayaBHAI Hira OnAND ` Pat. 611 

O. XXI, r. 53 (4). Ser Civil Procedure Code, 


1908, s. 42 488 
———— O. XXI, r. 57—Order constgning case to 


record room held not of dismissal, 

The question whether & particular order is or is 
not to be taken ag tantamount to dismissal has to 
be decided on the facts of each case. 

A decree-holder who had attached property made 
a statement to the effect that the proceedings might 
be consigned to the record room for the time being, 
the attachment being kept intact and that certain 
documents on the record might be returned to him 
and that he would present an application again 
within two days. The Court aceordingly passed an 
order consigning the proceedings to therecord room 
and directing that the attachment would cen- 
tinue : 

Held, that the order consigning the case to the 
record room could not be looked upon as one of 
dismissal. DAULAT Ram v. PRITAM SINGH Lah. 335 
———— 0O. KAI, r. 58, Sse Civil Procedure Code, 

1908, s. 47 529 
———— O, XXI, r. 58—Claim proceedings—Question 

of benami, if can be entered into while considering 

question of possession. 

Questions of benami or farzi are foreign to pro- 
ceedings under O. XXI, r. 58. 

In a claim proceeding under O. XXI, r. 58 where 
it 1s quite clear that, although purporting to deal 
with the question of possession the Gourt has 
really been considering the question of benami, and 
passes ao order dismissing a claim under O. XXI, 
r. 58 disregarding ali the prima facie evidence of 
possession, it is right that the High Court should 
interfere. The claimants are after all merely ad- 
vancing claims under O. XXI, r. 58 and not bring- 
ing title suits. If a claim case is treated as a title 
suit, the claimant is taken by surprise, and if the 
claim cage is dismissed, the onus on him in the 
suit that he may huve to bring under O, XXI, 
r, 63 would be rather heavier than in an ordinary 
title suit. JHUNABATI Vv. KAMEBHWAR SINGH BAHADUR 

- Pat. 481 
———~— oO, XXI, r. 58— Order deciding claim under 

0. XXL, r. 58, whether ‘judgment.’ 

An order deciding a claim under O. XXI, r. 58 
of the Civil P. O., (Bhopal) has the effect of finally 
disposing of that claim so far as the deciding 
forum is concerned. The claimant either loses his 
case or wins it. In any case the first stage of 
adjudication upon a legal claim is over. lf the 
same question is permitted to be agitated afresh 
by means of a regular suit it does not mean that 
the adjudication at the previous stage was either 
incomplete or defective in form. Hence a decision 
under O. XXI, r. 58 is a ‘judgment’ within the 


meaning of cl, 7 of the Letters Patent (Bhopal), 
Natav amv. GOPAL Das Bhop. 33 F B 
———— O. KAI, r. 64. See Civil Procedure Code, 

1908, s. 47 529 


O. KAI, rr. 69, 90—Sale held on date on 
which it has been proclaimed it would not take 
place, is nullity. 

A sale which is held on a day on which it hag 
been expressly proclaimed that it shall not take 


ei ante | 
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place is not a valid sale at all.. It is vitiated by 
illegality and is a nullity, Natzsa PILLAT v. VENKATA- 
RAMA AYYAR Mad. 472 
O. XXI, r. 89—Selting aside sale held in 
execution of mortgage decree—Deposit of purchase 
money together with decretal amount less the money 
received by decree-holder-—Decree-holder purchaser 
—Effect, 

The Oourt has jurisdiction to direct the petitioner 





to deposit the whole of the decretal amount with -a- 


View to setting aside a sale in execution of a mort- 
gage decree, and the High Court would not set the 
order aside merely because it may take a different 
view of the law with regard to the matter. . 

The person who seeks to set aside a sale must 
deposit not only the purchase. money of the property 
sold, but also the amount ofthe decree anless the 
decree-holder may have received any sum. It cannot 
be said that notionally the decree=holder receives a 
gum equal to the amount for which he (the decree- 
holder) purchases the properties, The person seeking 
to set aside the sale will not therefore he entitled to 
credit for that amount, or, to put it more accurately, 
to deposit a sum less that amount. Apo Das v. BANSI 
Das : Pat.467 
O. XXI, rr. 89, 92—Payment by judgment- 
debtor, if must be in cash—Assignment of mortgage 

to decree-holder in part satisfaction of decree 

and balance patd in Court in cash — Whether 
sufficient compliance with r. 89—Period of 39 days 
under r. 92 expiring when Courtis closed— 

Balance paidin Court on re-opening day is within 

time. : 

In order to comply with the provisions of O. XXI, 
r. 89, Civil P. O., the payment by the judgment- 
debtors to the decree-holder need not be in cash. 
Any payment or adjustment made by the judgment- 
debtor which satisfies the decree-holder is a payment 
within the meaning of the rule. 

Where judgment-debtors assign to the decree- 
holder a mortgage which has been executed in their 
favour in part satisfaction of the amount due under 
the decree and the judgment-debtors pay into the 
Court the difference between the amount stated in 
the sale proclamation and the value ofthe mortgage 
assigned to the decree-holder, there is sufficient com- 
pliance with O, XXI, r. &9. 

Where inthe above case the difference between the 
amount stated in the sale proclamation and the value 
of the mortgage assigned to thedecree-holder could 
not be deposited into Court within 30 days of the 
date of the sale as prescribed by O. XXT, r, 92 because 
the Court was closed, but is deposited on the re-open- 
ing day and an application for setting aside the sale 
is made or the same day, the payment must be regard- 
ed as made in. time by virtue of s. 10, General 
Clauses Act. MUTHUVENKATAPATEY REDDY v. Kuppu 
REDDI Mad. 557F B 
-———— 0O. XXI, r. 90—Rale, setting aside of, on 

ground of illegality — Material prejudice to 

judgment-debtor, if must be proved, " 

In order to set aside a sale on the ground of 
illegality if is not neceesary for the Court to hold that 
the judgment-debtor has been materially prejudiced 
by the sale, for the sale itself is a nullity.  NATESA 
PILLAI v. VENKATARAMA AYYAR Mad. 472 
———— 0O. XXI, r. 90 Proviso (1) (b) (added by 

Patna High Court). Sse Civil Procedure Code, 

1908, s. 122 (added by Patna High Court) 241 

O. XXI, r. 98, Ser Civil Crocedure Code, 
1908, O. XXI, r. 89 557 F B 
——O. XXI, r. 92—Period fired by r. 92 does not 
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‘apply to,somethzng done outside Court equivalent to, 

deposit in Court, _ 

Per Krishnaswami Ayyangar, J.—Rule 92, O. XXI 
Oivil P. O;, fixes a'period of 30 days not for the doing 
of something outside Court equivalent to a deposit 
into’ Court, but for the making ofa depositas such 
into Court. The former method of- payment is not 
governed by the rule. and the -psriod of 30 days fixed 
by it does not therefore apply to if. MUTHUVENKATA- 
PATHY REDDY v. Kuppu REDDY Mad. 557F B 
———-0. XXI, r. 93, 8,.47—Order for re-payment 

of purchase money after sale is set aside, whether 

appealable. 
‘An order made under r. 93 of O. XXI for the 
re-payment of purchase money when the sale has 
been set aside is not a question between the par- 
ties to the suit relating to the execution, diszharge 
or satisfaction of the decree as it has no legal 
effect on the rights and liabilities as between the 
decree-holder and the judgment-debtor. The auc. 
tion-purchaser cannot be regarded as a represent- 
tive of the judgment-debtor after the sale has been 
set aside, The case cannot be brought within 
a. 47 and, therefore, the order directing the refund 
is not an order which is appealable. RAMASWAMI 
OHETTIAR V. MEYYAPPAN SERVAI Mad. 187 
—_—O. XXII, r. 3,0. XLI, r.4—Appeal by all 
plaintiffs or defendants from decree proceeding on 
ground common to all—One of them dying—No 
substitution within time— Power of Appellate Court 
to reverse or vary decree in favour of all appellants. 

The Appellate Court has no power to proceed with 
the hearing of an appeal and to reverse or vary the 
decree in favour ofall the plaintiffs or defendants 
under O. XLI,r.4, Civil P. O., ifall the plaintiffs 
or defendants appeal from- the decree and one of 
them dies and no substitution is effected within time 
and an application for setting aside the abatement, 
so far as ths deceased appellunt is concerned, has 
been refused, assuming thatthe decree appealed from 
proceeded on a ground commonto all the plaintiffs or 
defendants. By reason of the provisions of rr. 3 and 
4 of O. XXII, Oivil P. O., the appeal in so faras it 
concerns the deceased appellant abates and as the 
abatement, if noft set aside, has the force of a decree, 


- the matter becomes final as against the deceased ap- 


pellant. There is nothing in O. XLI, r. 4, which 


` permits the Oourt to disturb that finality of the decree 


as against the deceased appellant. The words “and 
thereupon the Appellate Court may reverse or vary 
the decree in favour of all the plaintiffs or defen- 
dants, as the case-maybe,” in O. XLI,r. 4, Civil 
P. O., suggest that.all the plaintiffs or defendants are 
alive at the time when the decree of the Appellate 
Court is passed. The wording of the rule is not 
appropriate to a case where one of the plaintiffs or 
defendants-appellants has died:during (the pendency of 
the appeal. RAMPHAL Sanu 9. SATDEO JHA” 
; Pat. 745 FB 
——_—— O. XXII, rr. 3,4. Bes Civil Procedure Code, 
1908, O. I, r. 8 189 
— — 0O. XXII, r. 9—A pplication under O0. XXII, 
7.9 before declaration that suit has abated— 
Competency. | 
It is incorrect to-say that an application sunder 
O. XXII, r. 9, Civil P. C., is only competente after 
the suit has been declared to have abated. Fazat 
RAHIM Kuan ð. HUSSAINA Lah, 1896 
~-O.XXIll, r.1—Part of claims if can be 
allowed to be abandoned in appeal to High Court. 
Under O. XXIII, r. 1, OivilP. O., plaintiffs can 
be permitted at the stage of appeal to Migh Ovyrt 
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to abandon a part ofthe claim. SATRUHAN SINGH v. 

All. 486 

O. XXX. ` 618 

o——O, XXXII, r. 2—Sutt by minor without next 

friend —No objection by defendant—If can 
subsequently say that decree is nullity. 

Order XXXII, r. 2 of the Civil P. O., provides 
that where a suit is instituted by or on behalf of 
a minor without a next friend, the defendant may 
apply to have the plaint taken off the file. If this 
procedure is not adopted, then the defendant cannot 
be heard afterwards to say that the proceedings 
were null and void because the plaintiff was a 
minor. SULEMAN v. ABDUL SHAKOOR Nag. 292 
—O. XXXII, r. 4 (1)—(Allahabad amendment) 
— Leave, tf should be in writing. Í 

The leave of the Court; as contemplated in 
sub-s, (1) of r. 4, O: XXXII, Civil P. O., need not 
necessarily be in writing and the oral granting of 
leave may be inferred from circumstances. BHAGWATI 
Perasan v. U. P. GOVERNMENT All. 281 
—O, XXXIII, r. 5— Application to sue in forma 

pauperis—Court, if can see whether petitioner has 

cause of action—Person acting for somebody else 
cannot be allowed to proceed. “ 

In an application to sue in forma pauperis the 
Court is entitled to see whether the petitioner has 
any cause of action and if it is found that the peti- 
tioner jé in fact acting for somebody else the Oourt 
is perfectly justified inholding that application was 
barred by O. XXXIII, r. 5, el. (d), Civil P. O. If this 
- were not the law, and such persons were allowed to 
proceed with their suits in forma pauperis, every one 
who can afford to pay the court-fee, would put up 
some pauper to sue as his transferee and avoid paying 
duty. MoHAMMAD Nazir ABDUL Karim v. Firm 
Musatag Mat KHEM SINGH Pesh. 31 
——O. XLI,r.1,8.47—Formal order under a, 47 

een if must be accompanied by copy of formal 

order. 

No valid appeal against an order under s. 47, 
-Civil P. O., can be filed which is not accompanied 
by a copy of the formal order or decree. 

Under O. XLI, r. 1, Civil P. O., it is imperative 
that acopy of the decree should accompany the 
memorandum of appeal. If it is filed beyond the 
period of limitation the appeal is barred by time. 
MANGREY v. SUNDER j “Oudh 226 
O. XLI, r. 4. Bee Oivil Procedure Code, 

1908, O. XXII, r. 3 745 
— O. XLI, r. 20— Party interested in result of 

appeal—Suit against X and Y dismissed against X 

—Appeal by Y—X is not interested in result of 

appeal after expiry of pertod for appeal against 


Sra 














am. 

Where a suit filed against X and Y is dismissed 
‘against X only and Y prefers an appeal, X cannot 
be deemed to-be interested in the result of the 
‘appeal after the period of limitation for an appeal 
against him has expired. His joining ae a respond- 
ent to the appeal at such time by the Appellate 
Court is illegal, LAKHAJER v, SEIN Dass Rang. 120 
` —— O. XLI, r. -23 (as amended by Oudh 
Chlef Court) s. 115, O. VI, r.17—Amendment to 
O*XLI, r. 23, construction—Order of Appellate 
Cort allowing amendmentof plaint and remanding 
rE Jor trial de novo—Appealability — Revision, 
if lies. ye 
The words “have not been decided’ of the 
amendment of O. XLI, r. 23, Civil P. 0., made by the 
`- Oudh ief Court, do not mean “have not been 
` -decidadi by the Appellate Court.” The amendment 
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clearly refers to a decision of all the questions 
arising in the case, by the trial Court and not to 
their decision by the Appellate Court itself. i 

No appeal is therefore maintainable against the 
order of the Appellate Court allowing an amendment 
of the plaint and remanding the case to the trial 
Court for trial de novo in the light ofthe amended 
plaint. A revision however can be maintained. 
Mst. LAOHMIN v. BHAIRON Baxss SINGH Oudh 893 
————O, XLI, rr. 33, 22—Suit by A decreed 

against B but dismissed against O—Appeal by B. 

—O not impleaded as respondent—Decree, if can 

be passed against O under r. 23—A, if can invoke 

aid of 7. 22 to obtain decree against O. 3 

Under r. 33, O. XLI, Civil P, O., the Appellate 
Court has been given very wide powers to do com- 
plete jastice between the parties, Under this rule, 
the Appellate Court enjoys discretionary power to 
pass such decree as ought to have been passed by 
the trial Court. This power, however, can be exer- 
cised only in favour of a party to the suit who was 
not impleaded inthe appeal) It is not permissible 
under this rule to pass any decree against a party 
who hasnot been impleaded as a respondent in the 
appeal. It is not permissible under r. 33 to pass any 
decree against a party who has not been impleaded 
as a respondent. 

A's suit was decreed against B but dismissed 
against C. B went in appeal and C was not im- 
pleaded even as pro forma respondent. A filed 
crosa-objections impleading C after the expiry of 
the period of limitation for appeal against him: 
= Held, that the Appellate Court could not pass a 
decree against O under O. XLI, r. 33. 

Held, also that in oross-objections A had no right 
to re-open the question that was finally decided 
-against him and in favour of C in the appeal which 
was made solely forthe purpose of setting aside 
the decree passed against B and consequently A 
could not invoke the provisions of O. XLI, r. 22, 
to enable him to obtain a decree against C, PARTAP 
OHAND v. OHUNI LAL All. 396 
O. XLVI, r. 1—Application to execute award 

made under Bombay Co-operative Societies Act (VII 

of 1925), is neither suit nor execution of decree— 

No reference under O. XLVI, r. 1, lies. 

The condition precedent to a reference under 
O. XLVI, r.l, Oivil P. O., is that the Oourt which 
refers is either hearing a suit or an appeal in which 
the decree is not subject to an appeal, or is hear- 
ing proceedings in execution of any such decree. 
An application to execute an award made under the 
provisions of the Bombay Oo-operative Societies Act, 
1925, is not asuit or the execution of a decree in 





-a suit, so that, O. XLVI, r.1 can have no appli- 


cation and no reference lies. KARACHI URBAN Co- 


' OPERATIVE BANK, LTD, v. SAHIBDIN ALANDIN 


Sind 609 

~____O. XLVII, r.1—"Any other suficient cause” 

_——Misapprehension of Counsel causing erroneous 

impression of Judge held sufficient reason for 
review. 

Where owing to some misapprehension the Counsel 
for the respondents did not urge all his arguments in 
support of the finding recorded in favour of his 
clients by the first Court, and the Judge wasthereby 
led to form erroneous impression that he had no 


. arguments to meet the appellant's points : 


Held, that it was analogous enough toan error 
apparent onthe face of the record to be a sufficient 
reason for review under O. XLVII, r.1, Oivil P. Os 
and therefore the decree of the Judge pasged onre- 
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hearing the appeal could be sustained as one made on 
review. REKANTI CHINNA GcviInpA COSETTIYAR V. 8: 
VARADAPPA OHETTIAR Mad. 263 
Civili Rules and Orders (Calcutta) rr. 1 (4), 
‘934. Sze Execution sale , 151 
Companies Act (VII of 1913), ss. 101, 102— 
Directors, if can allot shares to applicants neglecting 
to pay application money in terms of prospectus. 
“There is nothing ins. 101,Companies Act which 


forbids the directors to allot shares to applicants. 


who neglect to pay the application money in terms 
of the prospectus once the first allotment has’ been 


regularly made, although it may be that a provision ` 


jn a prospectus empowering them to do this would 
be an infringement of the Act. In re Harry INDIA 
INSURBANOE Co. LTD. ~~ 

—8, 137 (6)—S. 137 (6), scope of. - 

The intention of the s. 137is to facilitate the in- 
vestigation of the affairs of a company and it has 
no reference to actual proceedings in Court. SURENDRA 
Nats Sarkar v. KALI Papa Das Cal. 537 
ss. 141-A,137 (6)—Prosecution by private 
individuals, if barred. 

_ There isnothing inthe actual termsofs. 141-A, 
Companies Act, to justify an inference that the inten-. 
tion of the Legislature was that prosecutions by 
private persons should not be allowed. That section 
casts a duty upon the Advocate-General or the Public 
Prosecutor to cause proceedings to be instituted in 
certain circumstances. It also casts a duty upon the 
officers of the company io render assistance in Con- 
nection with any such prosecution. The terms of the 
section are quite different from those, for example, of 
ss, 196 and198, Oriminal P. C., by which 4 bar is 
placed upon the jurisdiction of Criminal Oourts 
Tt is impossible to readinto sub-s, 16) of s. 137 any 
prohibition of private prosecutions. It is not merely 
that there are no words containing any such pro- 
hibition, The subject-matter of s. 137 isan investi- 
gation rather than a’ prosecution, SURENDRA NATH 
SARKAR v., KALI PADA Das Cal. 537 
—_——-$s, 152 (3), 208-C—Words “in pursuance 
of this Act,” meaning of, explained. 

The concluding. words of sub-s. (3) of s. 152, 
Companies Act “in pursuance of this Act,” mean 
that as, 3 to 22, Arbitration Act, 1899, would apply, 
to all arbitrations in which one or both the par- 
ties are companies irrespective of the locus of the 
subject-matter by the force and effect of the Com- 
panies Act, and the procedure provided for in the 
Arbitration Act for extending its field of operation 
would not have to be followed in such cases. 
Thus s. 3 and ss. 4(a), Arbitration Act, 1699, would 
apply to all arbitration in which a company is a 
party. Paragraphs 20 and 21 of Sch. II, Civil P. 
©., are accordingly excluded and the Court to 
which the award will have to be filed under s. 11 
(2), Arbitration Act of 1Ł99,] must be either the 

igh Court or the Court of the District Judge, as 
the case may be, JHIRIGHAT Native Tea Oo., LTD. v. 
JB. GUPTA Cal. 143 

gs. 208-C, 152 (c)--Arbttration contemplated 
„in e. 208-C and in 8. 152 (3), diference. 

The arbitration contemplated in e, 208-0, Oom- 
panies Act is one between: the company in liquida- 
tion and one or more of its members—an arbitra- 
‘tion to settle. an internal dispute or difference. 
Section 152 (3) would not have covered such a case, 
as the. arbitration contemplated there is one be- 
tween a company ang either another company or an 
individual, a third party, i. e, an arbitration to 








settle not an internal bat an external- dispute or - 
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difference, JAIRIGHAT Nitivs Tea Co., LTD. v. B, 
GUPTA i , Cal. 143 
Confession. Szz Oriminal trial 326 





—Retracted—When admissible against person 
making it. - 

A confession, L 
against the person making 
Court is satisfied that 


though retracted, is admissible 

it, provided that the 

it was voluntarily made. 

MAROTI V. EMPEROR Nag. 146 

Contempt—Speeches made in order to influence 
decision of pending criminal case andinduce com- 
plainant to withdraw complaint — Whether 
contempt. 

The question in all cases of comment on pending 
proceedings is not whether the publication does 
interfere, but whether it tends to interfere with the 
due course of justice, and on the same principle it 
ig a contempt of Court to make a speech tending 
to influence the result ofa pending trial whether 
civil or criminal, or to deliver a speech at a meet- 
ing. It is contempt of Court to address public 
meetings, to influence the decision of the Oriminal 
Court and prevent witnesses from giving evidence 
and to bring pressure on the complainantto with- 
draw his complaint. 

[The accused were convicted for contempt of Court 
but discharged as they tendered an unqualified 
apology and gave an assurance that in future they 
would not commit such an offence. But they were 
made to pay costs incurred by the applicant.} 
RADHA KRIsHNA v. RAJA RAM Oudh 408 
Contract— Oontract result of undue intluence— 

Effect. SEE Evidence Act, 1872, s. 92 859 
Doctrine of frustation, applicability, 

The doctrine of frustration anly appliesif the 
disturbing cause goes tothe extent of substantially 
preventing the performance ofthe whole contract: 
“interference leaving a considerable part capable of 
performance will not be an excuse." BANWARI Lar y. 





SAUKRULLAH ; i Pat. 337 
Part of consideration illegal —Money paid 
- under guch contract, if can be returned. SEB 


Evipgnce AOT, 1872, s. 92 859 

———— Specific performance — One co-sharer 
contracting to sell entire land with undertaking to 
obtain consent of other co-sharers—Failure of con- 
tract due to refusal of other co-sharersto sell their 
shares— Suit for specific performance and 
alternatively for damages—Vendee, if entitled to 
damages— Statement by vendee that he would confine 
his claim to damages only—Whether ajfects course 
of trtal. 

Where a person who is not the sole owner of land 
but only a co-sharer, enters into contract for sale of 
the whole land and gives an undertaking to obtain 
the consent of other co-sharers and the contract is 


“not fulfilled due tothe refusal of other jco-sharers to 


transfer their shares in the land, the vendee is 
entitled to damages for mnon-performance of the con- 
tract. Astatement by’ the vendee that he would 
confine his claim to damagesonly as the specific per- 
formance was not possible has no bearing on the 
course of the trial of the suit brought by him for 
specific performance and jin the alternative for 
damages. MANGAL SINGH v. Dian Osann Lak, 383 
—Wagering * contract—Kachcha arhtiya and 
pukka arhtiya, positions of explained — Contract 
between pakka arhtiya and his conatituent providing 
that there should be nodelivery but that onty 
difference should be paid, held wagering contract 
and void. | 

‘The position of 2 kachcha arhtiya is that he acts 
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as an agent with personal liability on . himself, so far 
as the third party is concerned. His remuneration 
consists solely of commission 
interested in the profit or loss made by his consti- 
tuents on the contracts entered into by him on his 
constituents behalf, The position of a pakha 
arhtiya is totally different. Where there is acon- 
tract between a pacca arhtiya and a constituent, the 
pacca arhtiya is himself responsible to his constituent. 
The fact that he did or did not enter into a contract 
with a third party in pursuance of the order of his 
constituent makes no difference. For all practical 
purposes, the pacca arhtiya himself and his con- 
stituent act as principal parties, In case ofa kachcha 
arhttya ifhedoes not enter into a contract with a 
third party in pursuance of the instructions given by 
his constituent then the order of the client remains 
unexecuted order. But a contract between a pacca 
arhtiya on one side and his constituent on the 
other is a contract between them as principals 
and the pacca arhtiya does not act, in such cases, as 
an agent of his constituent.  - 

A contract between a pacca arhtiya and his con- 
stituent provided that their should be no delivery but 
that only difference should be paid by one party to the 
other and that the constituent would have no right 
to enquire from the pacca arhtiya as to Whom he had 
to pay any losses in respect of the transaction in 
question : 

Held, that the contract was & Wagering contract and 


could not be enforced. HAROHARAN Dis SoMPARKASH 
v. JAI JAIL RAM All, 29 


Contract Act (IX of 1872), 88. 2, 38—Assignees of 
mortgagee, if promisees of mortgagor— Whether 
joint promisees within s. 38—Receipt by co-assignee 
of hie share of mortgage debt, if on behalf of others 
—His liability to account for amount realised, 


As between the mortgagor and the assignees of the 
mortgagee even if privity of estate isheld to exist the 
former cannot be described to be the promisor and 
the latter not the promisees, The heirsofa promisee 
may be entitled to claim what their ancestor (the 
promisee) could have claimed, but by standing in hig 
shoes they do not become in the eye of the law, the 
Promisees themselves. Similarly an assignee of a 
promisee may be able to claim what his transferor 
couldhave claimed but he would not become a 
promisee by reason cf the assignment so far ag the 
original promise is concerned. 

Section 38, Contract Act, is confined to the promisees 
as defined in the Act and not to his heirs or assignees, 
The assignees of a mortgagee’s rights cannot be 
held to be joint promisees in the sense in which that 
expression has been used in the Contract Act. Ona 
devolution ofa mortgagee’s interest either on his 
legal representatives or on his assignees, the legal 
representatives or co-assignees. would be, at least 
amongst themselves, entitled to recover their own 
shares and be able to give an acquittance to that 
extent only and not for the shares of other legal 
representatives or co-agsignees, It would thus follow 
that if a co-assignee ie found to have realized his own 
share of the mortgage debt, he cannot be gaid to 
have been acting in the capacity of an agent or much 
less of a constructive trustee and any receipt by 
him cannot be considered to be a receipt on behalf 
of the others, He is not therefore liable to account 
for the realizations made by him. ALLURI OBINA 
BAPANNA v. Ser Mortaner JAGGIAH Mad. 710 
———S. 23. Ber Evidence Act, 1872,3.92. 859 
S.23—Agreement held unconscionable and 
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that it fell under s. 17 (2)(v) and not under 

s.17 (1) (b), Registration Act (XVI of 1808). 

Plaintiff agreed to finance the defendant's partition 
suit. The defendant was a man of vacillating mind and 
soft heart. His health also was not such as it should 
have been. He had neither received sufficient educa- 
tion. Sohe did not understand either the extent of 
hia estate or ‘how to take care of it. According to 
the agreement the defendant had agreed to give half 
share of such property as he might get whether by 
sult, by private settlement or in any other manner, 
from his father's estate. Nosuit was filed and theres 
fore no expenses were incurred by the plaintiff since 
the matters between the defendant and his brothers 
were amicably settled : 

Held, that the simple nature of the defendant 
his inability to look after his affairs and the 
extortionate claim of the plaintiff rendered the 
agreement an unconscionable and extortionate bar- 

ain, 

j Held, also that the agreement did not create or 
declare any right or interest in immovable property, 
either inthe present or the future and consequently 
the case was covered not by s. 17 (1) (b), Regis. 
Act, but by s 17 (2) (v). HARILAL NATBALAL TALATI 
v. BHAILAL PRANLAL SHau Bom. 217 
S. 25—Accounts—Agreement—Balance struck 

— Debtor signing entry that balance is still due— 

Entry, if amounts to agreement. 

Where in the account books of the creditor the 
balance was struck by the debtor and was followed 
by an entry Bagi rahe lene Miti Poh Badi 10 
Sambat 1991 rupaya bagi anke 375 and below this 
was the signature of the debtor in his own hand- 
writing : 

Held, that entry imported a promise to pay and 
amounted to an ‘‘ agreement” and not merely an 
acknowledgment because by signing the entry and 
making the endorsement the debtor must be held 
to have undertaken to pay the amount and the 
fact that no interest was mentioned was not con- 
clusive of the matter, FATEH MOHAMMAD v. SURJA 





Lah. 420 
———~ 5, 38, Ber Contract Act, 1872, s. 2 710 
S. 46. Sze Limitation 411 





Ss. 60, 61, principle of. SEE Limitation -Act, 
1308 833 
——~ sS. 69—Darpatni and sepatni leases, af fall 

within s. 69. 

The darpatniand sepatni leases are not within the 
terms of the s. 69. BIRAJ KRISHNA MUKHERIRE v, 

PURNA CHANDRA TRIVEDY Cal. 116 
——— 88. 69, 7O0—S. 69, applicability of, to suits 
for contribution 

Section 69, Contract 
obligation. 

Mutuality being the test of contribution s. 69 does 
not apply to suits for contribution. BIRAJ KBISHNA 
MUKHERJEE v. PURNA OHANDRA TRIVEDY Cal. 116 
———- 55. 69 70—Ss. 69 and 70 held did not apply 

to suit and defendant No. lheld not liable to 

contribute, A 

There were two patnis which were held in the 
following manner; plaintiff—one-third ; defendants 
Nos. 2 to 10—one-third; defendants Nos. 11 to 16— 
one-third. Defendant No, 1 had a darpatni under 
defendants Nos, 2 to 10. Defendants Nos, 2to 10 had 
a darpatni under defendants No. llto 16 and defen- 


Act applies to contractual 


- dant No, 1 had a sepatni under them, There were the 


usual terms in the leases tp the effect that the 
darpainidar andthe sepatnidar would pay one-third 
- of the.paint rent to the.zamindar. In order to save 
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the patnis from being brought to sale the plaintiff 
paid the whole of the amount due and then instituted 
a suit for contribution claiming the amount from 
defendant No.1: 

Held, that neither s. 69 nor s. 70 applied to the 
suitas the plaintiff himself was bound by law to pay 
the rent and defendant No. 1 had no such obliga- 
tion 

Held, also that as .the zamindar could not have 
sued defendant No.1 on darpatni and sepatni leases 
being a stranger defendant No.1 was not liable for 
contribution. Brras KRISHNA MUKHERIJEE v. PURNA 
OBANDRA TRIVEDY Cal. 116 
————- 8. 70O—Construction—Whether applies to 
minors—Whether contemplates implied promise to 


pay. 
Section 7U, Contract Act sets out the eircum- 
stances in which 8 person receiving a benefit must 
be deemed to have impliedly agreed to pay com- 
pensation orto return the thing done or delivered 
to him, In the circumstances set out in that section 
the law implies a promise to pay. If s. 70 is an 
instance of an implied contract, then clearly a 
minor cannot be made liable on such a contract. 
If a minor cannot be sued on an express pro- 
mise, he cannot be sued under an implied pro- 
mise. An implied promise is nothing more than 
a promise which is inferred from certain circum: 
stances. The basis of a suit under s.70 is, a 
contractual one, and consequently a minor cannot 
e sued under this section. This is made clearer 
still by the provisions of s. 11 and 68, Contract 
Act which would become redundant if s. 70 were 
held as applicable to minors. BANKEY BEHARI 
PRASAD v, MAHENDRA PRASAD Pat. 772 F B 
———— 8. 73. Sze Stamp Act, 1899, s. 12 184 
S. 124—Contract of indemnity—Cause of 
action for claim against promisor, when accrues to 
promisee, 


“In a contract of indemnity the promisor engages 


bo gave the promisee from loss caused by the conduct 


of the promisor himself or by the conduct of any other. 
person. The cause of action fora claim against the 


promisor accrues to the promisee when the latteris 
actually damnified, and his suit is governed by 
Art, 83, Lim. Act, Underacontract of indemnity the 
promisee can claim only damages’ as distinguished 
from the debt for the non-payment of which the 
promisor has agreed toindemnify him. Consequently 
1 suit instituted before the actual loss had accrued 
must be thrown out as premature, SHANKAR NIMBAJI 
SHINTRE V. Laxman SUPDU SHELKE Bom. 663 
~——-——-§, 127— Past benefit to principal debtor, if 
can be good consideration for surety bond—Henefit, 
tf should be at the desire of the surety, 

Under s, 127 of the Contract Act it is not necessary 
that the thing dons orthe promise made for the benefit 
»f the principal debtor should be at the desire of the 
jurety. Anything done, or any promise made, forthe 
benefit of the principal dehtor, may be a sufficient 
sonsideration to the surety for giving the guarantee, 
Lhe word “done” in s. 127 shows that past benefit to 
he principal debtor can be good consideration for a 
yond of gurantee. GHULAM HUSAIN Kean v. Faryaz 
ALI Kuan Oudh 175 
—S. 133 — Person giving surety bond for 

appearance of defendant in Court trying small 

cause sutt—Plaint returned to be presented on 
original side—Surety held discharged. 

It cannot be taken asin the contemplation of the 
iarety when he guarantees. the appearance of the 
lefendant ina particula?case that the bond will also 
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cover the appearance of the defendant in another 
case in adifferent Court though on the same cause of 
action, Hence where a party guarantees defendant's 
&ppearancein a Small Cause Court but the plaint is 
returned by that Court on the ground thatit has no 
Jurisdiction, for presentation to the original side, tle 
guarantee, cannot be taken to cover the subsequent 
original suit into which the Small Oause suit became 
transmitted. On principle of s. 133, Contract Act, 
this change discharges the surety, K, A. MAHAMMAD 
SHERIFF SAHIB v. Hussain Guouse Mad, 416 
$.220—Misconduct of agent—Forfeiture of 
remuneration—Payment of damages caused by 
misconduct—Nature of. 
The illustrations to s, 220, Contract Act make it 
clear that the payment of damages caused by the 
misconduct is in addition to the forfeiture of com- 
mission or-remuneration, and the forfeiture of com- 
mission is the result of misconduct and not of loss 
arising from the misconduct. The principle under- 
lying the rule is that a principal is entitled to have 
an honest agent and it is only the honest agent who 
is entitled to any commission. Hence it is incor- 
rect to say that the agent’s claim to remuneration 
will not be affected by his misconduct unless itis 
algo shown that. the principal has incurred loss 
thereby and that even where loss had been caused 
to the principal, if was sufficient if the agent wag 
directed to make good the loss, and once he doeg 
it, he will be entitled to his full remuneration, 
VASANTA Rao ANANDA Rao v. Goran Rao SETHU Rao 


Mad. 626 


Act, 1872, 
11 
Co-operative Socletles Act (I! of 1912), ss, 19 

43—S.19, applicability of. , i 

Where the money is due to the Distrist Co-opera- 
tive Bank from a Co-operative Society on account of 
loans having been advanced by the former to the 
latter s. 19, Co-operative Societies Act has no applica- 
tion, Panna LAL v, COLLECTOR oF Mgrrut All. 126 
—S.43—Rules under, by Bengal Government 

7.22 (6)—Award without jurisdiction or in violation 

of rules —Interference by Civil Court. 

Ifthe award, is without jurisdiction the Civil 
Court can certainly declare it to be a nullity. Even 
if the arbitrator was validly appointed, the award can 
etill be a nullity, if there was violation of the rules 
regulatiug the arbitration, in matters of substance. 
Not only a proper appointment of the arbitrator in 
accordance with the rules is essential for creating 
jurisdiction in the arbitrator but the fundamental 
rules attaching restraint to the exercise of authority 
by the arbitrator, are equally mandatory and uw 
violation of them would nullify the award. CHATRA- 
EERAMPORB Oo-oPERATIVE Orgpir Scotery, LTD. y. 
GOPAL OHANDRA MITRA Cal. 213 
———— s8, 43— Rules under by Bengal Government 

r. 22 (6)— Decision of arbitrator wrong in factor ` 

in law — Interference with by Civil Court, : 

The decision of the arbitrator may be wrong in 
fact or inlaw, but that is nota ground which would 


Co mn butlon—Suit for. Sar Contract 
8 





entitle the Civil Courts to interfere in the 
matter,  CHATRA-SERAMPORE ` CO-OPEBATIYE REDIT 
SOCIETY, LTD. v. GOPAL OHANDRA MITRA Cal. 213 





S. 43—Rules under, by Bengal Governme 
r. 22 (6)—If ultra vires. ee kg a 
Rule 22 (6) framed by the Beng. Govt. under s. 43 
Oo-operative Societies Act is not ultra vires of the 
Local Goyt. Cxatra-Serampore Oo-oprrative ORETIT 
Soornty, LTD. v. GOPAL OBANDRA Mirra Qal. 213 
———8, 43— Rules under s. 43 by U, P. Govern- 





XXİV 
Co-operative Socleties Act—concld, 


. ment—R. 137 (i), interpretation —Whether invests 
‘ debt due to Co-operative Bank with character of 

land revenue due to Crown—Claim by bank of 
: substantive right of priority. 

All that r. 137 (U framed by U. P. Govt. under 
s? 43, Co operative Societies Act lays down is that the 
Oollector can adopt the same methods for the realisa- 
tion of the money as he canadopt for the recovery of an 
arrearof revenue: in other words, that he can adopt 
such of the processes laid down in s, 146, U. P. Land 
Revenue Act,as may be applicable. ‘But this does 
not invest the debt due to the District Oo-operative 
Bank with the character of land revenue due to the 
Crown. It merely provides a summary procedure for 
the reslisation of the money. The method or procedure 
which can be adopted for the recovery of the money 
is one thing, and the substantive right of priority is 
another. PANNALAL v. COLLEOTOR oF MEERUT All. 126 
Co-operative society—Loan by, before registration 
~- —Debdtor subsequent to registration acqutesctng in 
n it and making payments—Debt, whether binding on 
ı parties, 

. Where a Co-operative Society advances a loan 
before itsregistration and subsequent to its registra- 
tion the debtor acquiesces inthe registration and 
makes payments towards the principal and interest 
it must be inferred that the debtor agreed that the 
transaction entered into by him with the society 
before its registration should be binding upon him 
and the society after its registration. BENGAL Natu 

Co-oPERATIVE Society, LTD. v. KALI Kumar- Natu 
f Rang. 768 
Copyright -Act (British) (1911), (1 & 2 Geo. V 
: Ch. 46), ss. 1, 19—Broadcast of musical work in 
_ its performance—Broadcasted performance at 
receiving end, if in public and unlicensed will be 

. infringement of copyright at that place. 
“The acoustic representation of a musical work 
by means of wireless so thatthe musical work is 
heard many miles away from the transmitting 
studio or place ofactual performance is a perform- 
ance (public or private) of the work within the 
meaning of the Copyright Act. The sole right of 
the owner of the musical work is to perform it 
in public, and anyone may perform the work in 
private, The original performance in the studio 
may be, and generally will be, a performance in 
private. In sucha case the broadcasted perform- 
ance atthe receiving end, if in public and un- 
licensed, will be an infringement of copyright at 
that place. If there is merely a broadcast from 
the studio where the piece is performed in private, 
there is obviously no performance in public at 
all. A broadcast per seis not an acoustic repre- 
sentation of the work. A broadcast to all and 
sundry listeners will include hotels and other 
places of entertainment or refreshment which 
if not forbidden, will perform the piece to a 
number of members of the public; snd such 
a performance will be a public performance 
within the meaning of the Copyright act bythe 
owners or occupiers of those places. Whether the 
studio performance is publie or private, if the 
persons who are responsible for that performance 
are also responsible for the broadcasting of the 
piecg, there is no doubt that they have facilitated 
jhe performance ofthe work in public by any 
listener whois in a position to usea loud speaker 
and thus to perform the --piece in public. The 
question asto the position of the broadcasters in 
such a case, so får as regards infringement, is 
answered.by. the language of s. 1 (2) of the Act. 
e 


INDIAN CASES 


[1940 


Copyright Act—concld. 


It is sufficient to show that they have “authorised” 
the performancein public of the works, and this 
will generally be established by proving that 
listeners with a licence were entitled to tune in 
their receivers and thus to “perform the musical ` 
works in question in public as well as in private. 
ARTHUR JoHN MELLOR v. AUSTRALIAN BROADCASTING 
CoMMISSION : PC237 
Co-sharer—Adverse possession—Acquisition of title 

by adverse possession by one co-sharer for himself 

and as executor of his brother’s estate, with 
.' common fund—If entitled to exclusive title. 

Where a co-sharer has acquired title by adverse 
possession against the other lawful owners both in 
his individual capacity and az exccutor to the estate 
of his brother by spending money which came from 
the estate of his brother and of his own estate, 
he cannot claim an exclusive title to the property 
so acquired. Ranapa Kisnorz Roy y, SWARNAMOYEE 
DEBI Cal, 761 
Court-fees—Trade-mark — Infringement of —Sutt 

for permanent injunciton and for decree for 

amount of loss suffered by plaintiff with prayer 
for destruction of copied labels—No court-Jee paid 
on relief for injunction—Suit decreed—Non- 
payment of court-fee is not fatal to suit—Plainitff 
should not be allowed to execute decree in respect 
of injunction without payment of court-fees—No 

Court-fee in respect of prayer for destruction of 

labels 78 necessary. 

Where in a suit for permanent injunction by the 
plaintiff against defendant for infringement of 
copyright with prayers for a decree for certain 
amount on account of loss suffered by the plaintiff 
due to defendant's action and for the destruction of 
the copies and labels, the court-fee in respect of 
relief for the injunction isnot paid the defect is 
not fatal to the suit but where the decree has been 
passed the plaintiff should not be allowed to exe- 
Gute it in respect of the injunction without paying 
the court-fees. A prayer for the destruction of the 
copied labels 1s not really a prayer for any new 
relief, It is only ancilliary to the relief of perma- 
nent injunction and as such has no separate value, 
Therefore, no court-fee is due thereon. KAMLAPAT 
GHASIRAM v. BHUKABHAL NABAINDAS Bhop. 462 
Court Fees Act (VII 0f 1870), s. 7 (i)—Sust for 

declaration of title to G. P. Notes not yet mature 

does not fall under s. 7 (i). 

Where the suit is clearly one to obtain a dec- 
laration that the plaintiff isthe sole and exclusive 
owner of the G. P. Notes which are not mature for 
payment, the suit cannot be called one for recovery 
of money falling within s. 7(¢', Court Fees Act. 
NaRINDAR SINGH v. KULDIP Sines Lah. 461 

8. 7 (IV) fj—Suit asking relief under s. 33, 

U. P. Agriculturists' Relief Act (XXVII of 1934) 
` —Court-fee payable. 

The Court Fees Act does not drawa distinction 
between suit for account in which the plaintiff claims 
that a sum ot money is due to him, and a case where 
the claim is that a sumof money is due from the 
plaintiff to the defendant. 

A suit asking for relief under s. 33, U. P. Agri. 
Relief Act is a suit for account and the amount at 
which the relief is valued in the plaint or memoran- 
dum of appeal must be taken for the Court Fees Act 
and an ad valorem court-fee must be paid on it and not 
a declaratory court-fee, MogAMMAD OBAID-ULLAH 





KHAN v, Ramsi LAL MAJOR All. 149 
Sch. li, Art. 17 (1). See Bengal Public 
Demands Recovery Act, 1918, 8. 6 - 402 
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Criminal Procedure Code (Act V of 1898), 
S. 1 (2)—Spectfic provision to the contraryins. 1 
(2), meaning of. 


Per Braund, J.—The words ‘specific provision’ in | 


B. 1 (2) really mean that the particular provision 
of the Oriminal P.O., must, in order tọ “ affect’? 
the ‘special ... .-. ...Jaw,” clearly indicate, in 
itself and not merely by implication to be drawn” 
from the statute generally, that the “ special law”? 
in question is to be affected without necessarily 
referring to that “ special law ” or the effect on it 
intended to be produced in express terms. BALDEO 
v. EMPEROR All. 562-F B 
ss. 4 (h), 202— Complaint —Complaint 
containing prayer that case be investigated by 
superior Police Officer on ground that local Police 
were hostile to complainant—Complaint, if ceases 
to be so. 

An application addressed and presented to a 
Magistrate containing an allegation that an offence 
has been committed, with a prayer that the cul- 
prits be suitably dealt with, is a ‘ complaint ” 
Within the definition of that term contained in 
5. 4, Oriminal P, O. Merely because the applica- 
tion also contained a prayer that the cass should 
be investigated by a superior Police Officer on the 
ground that the “local” Police were hostile to 
the applicant and under the influence ofthe princi- 
pal accused, it does not cease to become a com- 
plaint which can only be dealt with under the 
Oriminal P. O., and become an executive applica- 
tion, which can be dealt with in a different man- 
ner, Kaniya Ram v. CHANAN Man Lah, 524 
——— 8. 80~—Prosecution, if must grove that 

warrant was shownor its substance notified to 

accused. 

There is a presumption that all official acts are 
properly performed and, therefore, it is not neces- 
sary for the prosecution to prove under s. 80, Crimi- 
nal P. O., that the Police Officer notified the sub- 
stance of the warrant to the accused or showed him 
the warrant. ZARKHAN NURKHAN v. EMPEROR 

Pesh. 78 
S.110—Constructton—It refers merely to 


place where person proceeded against was, when 


information was received, 

A Magistrate,in order to have jurisdiction, must 
receive information that the person to bedealt with 
is within the limits of his jurisdiction, Section 110, 
Criminal P. O.,: cannot grammatically be read as 
referring tothe place where the acts on which an order 
is to be based were committed. The words of the 
section do not refer, to the place where the person 
proceeded against became a robber or a receiver of 
stolen property and so forth; it refers merely to the 
place where he was when the information was 
received. When it comes fo proving the truth of the 
. information, no doubt the words of the section must 
be construed in a common sense manner, and a 
person can be said to be within the jurisdiction of a 
Magistrate if he was ordinarily within the jurisdic- 
tion of the Magistrate. Tlfe mere fact that on the 
particular date on which the information was received 
he had gone temporarily out of the jurisdiction would 
not, prevent the section from applying. In re 
HANMANTRAO ANNARAO KALGI - Bom. 830 

s. 144—Order under—Breach of—Order 
withdrawn—Person, if can be charged and tried 
for breach, subsequently. ; ; 

. An order, made under s. 144, Oriminal P. O., can- 
not operate for more than two months unless Govt. 
otherwise directs. When such an order is with- 
drawn on a particulasdate, the position is exactly 
the same as if the original order had been restrict- 
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ed to that date, and, a person can, therefore, be 
charged with committing an offence against the 
order at thetime when it was in operation. The 
fact that he was tried after the order had ceased 
to be in operation is entirely irrelevant, EMPEROR 
v. RAJENDRASING RAMSING i Bom. 74% 

ss, 144, 145—Repetition of order under 

3. 144 on ground of miantaining status quo agatneb 

successful party—Propriety—Order spending itself 

—If can be set aside. mM 

Held, that to repeat an order under s. 144, Orimi- 
nal P, O., on the ground of maintaining the status 
quo was to compel the unsuccessful party to resort 
to the Oivil Court even though the Oriminal Oourt 
might have done nothing to look into the rights 
of the parties, and further, indirectly to prolong 
the effect of the original order beyond the period 
of two months fixed in sub-s. (6) of the section. 
Such a use ofthe section was altogether unwar- 
rantable, An order which had been deliberately 
passed under s. 144 when the Magistrate knew and 
had been told that he should proceed unders. 145, if 
necessary, could not be left alone merely because it 
was time-expired, for it was impossible to encourage 
the Magistrate to use his powers in that way. 
BINDESHWAEI SINGH v. RAGHUNANDAN MAHTO 

Pat. 330, 
S. 162—“In the course of” in 8. 162 
meaning of. 

The words “in the course of” in the context of 
s. 162 import that the statement must be made as 
a step in a pending investigation to be used in 
that investigation. The words “jin the course of 
do not refer merely to that period of time which 
elapses between the beginning and the end of the 
investigation. or 

Consequently a report which is made quite inde- 
pendently of and in no relation to, any pending in- 
vestigation and not designed to promote a pending 
investigation in any way but to start one having 
no reference at all tothe investigation which has 
in fact begun cannot be said to have been made 
“in the course of’? the investigation of the case. 
EMPEROR v. AFTAB MosaMMaD KHAN Ali. 649 
———— 8, 162—856. 162, purpose of. 

Purpose of s. 162, Oriminal P. O., is to protect 
accused persone from being prejudiced by state- 
ments made to Police Officers who by reason of 
the fact that an investigation is known to be on 
foot at the time the statement is made, may be in 
a position to influence the maker of it and, on the 
other hand, to protect accused persons from the 
prejudice at the hands of persons who in the know- 
ledge that an investigation has already started, are 
prepared to tell untruths, JIMPEROR V., AFTAB MouaM- 
MAD KHAN ` ; All. 649 
S. 162—Statement by witnesses to Police 
during anvestigattan—Use of —If canbe used to 

corroborate their evidence. 

- It is not permissible to use statements made to the 
Police during investigation to show that it was not 
a new story inthe mouth of the witnesses. Under 
s. 162, Oriminal P. O., such statements can only be 
used for the purpose of contradicting the prosecu- 
tion witnesses. ‘'hereias nothing in the Oode t> 
justify the use ofthese statements by the prosqcution 
for its own purposes aad specially for the pusposeof 
corroborating the statements made by witnesses in 
Court, The provisions of the section are to be 
strictly observed, EMPEROR v. Girpuam TELI 

Pat, 429 
S, 162—Statement made by accused to third 

e 
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‘person in presence of Police whether statement to 

Police, is question of fact. 

Per Young,G. J. and Bhide, J.—The question whie- 
‘ther an accused person is in custody or not is a ques- 
tion of fact and not of law, Equally, where an 
#ccused person makes a statement to another per- 
son in presence of tha Police, whether that state- 
ment is made to the other person or tothe Police 
is also a question of fact, and not of law. If, it 
is found on the facts of any case, that a statement 
made to a third person, was in reality intended to 
be made to the Police and was represented as 
having been made to a third person, merely as a 
colourable pretence in order to evade the provisions 
of 8, 162, Oriminal P. O., the Court will hold it to 


be excluded by that section. But it would be, 
going too far to lay down tbat every statement 
made to a person assisting the Police during an 


investigation should be treated as a statement made 
to the Police and as such excluded by s. 162, 
Oriminal P. O. The question is thus one of fact 
and must, be decided in view of all the circum- 
stances in which the statement sought to be proved 
was made, HAKAM Kuuba Yar v, EMPEROR 

Lah. 498FB 

S. 162—Statementa made in Police custod 

and admissible under s. 27, Evidence Act (I of 1872), 

if shut out by s. 162. 

Tbe statements made by accused persons while in 
the custody of the Police and apparently admissible 
under s, 27, Evi, Act, are not shut out by ‘s. 162, 
Criminal P. O. Zn re Kapa MORRANNA Mad, 311 


——— 88. 162, 1 (2)—S. 162, if affects s 2 
- Evidence Act (I of 1872). eae : 
Section 162, Criminal P. C., contains provisions 
plainly and directly, and, therefore, specifically, 
affecting s. 27, Evi. Act, quoad statements made 
under that section by an accused person toa Police 
Officer in the course of an investigation. In other 
words, there is a “specific provision to the con- 
trary ` within the mesning of s, 1 (2), Criminal P, 
0., and affects s. 27, Evi, Act. Where an accused 
makes a statement to a Police Officer to the effect 
that the-knife with which he and the other co- 
accused had killed the deceased was at his house 
under heap of -pyal, the statement ig inadmissible 
in -evidence under s, 27, Evi. Act by reason of s. 162, 
Criminal P, O. BALDEO v. EMPEROR All. 562 FB 
——— $83.162, 1(2)—S, 162 is specific Provision to 
E ee 
er x oung, O. J , Te and and Din Mahommad 
JJ.; Dalip Singh and Bhide, Jd., contra,—Bection 162 
Oriminal P. O., 1s a “ specific provision tothe con- 
‘trary within the meaning of s, 1 (2) of the 
Oode. Hakam KUDA Yar v, EMPEROR Lah. 498 FB 


S. 164—Hztra-judicial confession to doctor 

TA ae under 3. 21, Evidence Act (I of 

ve 

No doubt extra-judicial confession to a doctor 
cannot carry the same weight as a confession duly 
recorded under s. 164 but it is admissible under 
8. 21, Evi, Act. EMPEROR v. KoMMOJU BRABMAN 

as Pat. 57 
8.164—Eztrajudicial confession to Magis- 
trate, when can be proved. , 

Thotigh an extra-judicial confession to any 
ordinary person (other thana Police Officer) can be 
proved, such a confession cannot be proved at all 
if made to 4 Magistrate, unless the provisions of 
B. 164, Criminal P. ©., have been complied with; 
and it will nothelp, for a Magistrate to say that he, 
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did not purport to act under the provisions of s. 161, 

EmPERoR v. Kommosu BraamMAn Pat. 57 

— 85, 164, 364, 533—Confeszsion recorded 
without asking any question to ascertain whether 
confession ta voluntary—Admisstbility 

The provisions of s, 164 (3), Oriminal P. O., ara 
mandatory. The Magistrate must ask the accused 
questions designed to ascertain and to satisfy himself 
whether the confession is being made voluntarily or 
not. It would, be going toofar to say that the 
questions must beia any special form, for s, 164 
does nat prescribe that; but clearly there must be 
some question or questions designed to reveal 
whether the statement is being made voluntarily. To 
ask a question which can only test the accused's 
memory is not a compliance with the provisions. of 
this section Where no questions to ascertain whether 
the statement is voluntary or not are put the 
Magistrate has no jurisdiction to record a confession. 
Euch a confession is inadmissible. JIJMPEROR -v. 
Kommogu BRAHMAN Pat. 57 
—8S. 164, 533—Confession not recorded in 

language of accused but in English—Defect, if 

curable. 

Where the confession is not recorded in the 
language of the accused though itcould have been 
done but it is recorded in Isnglish, the defect is 
curable under s. 533, Oriminal P. O. EMPEROR v. 
Kommosu BRAHMAN Pat, 57 © 
———— sS. 164 (3 ,—Quesitons required by s. 164 (3) 

not ee by Magistrate—Defect, if curable under 

8. 533. 

By using the provisions of s. 533, Oriminal P. C., 
a defect of form can be removed, but nota defect of 
substance, Where the Magistrate is able to say in 
Couit that he had asked the necessary questions 
but had forgotten to record them, theng, 533 would 
be applicable; and s, 91, Evi. Act, will cause 
no difficulty since s. 533 expressly states that it 
shall not do so, But where the Magistrate does not 
or cannot supply the defect in the written form 
with oral evidence, s. 533, cannot help. If no 
questions were actually asked, s. 533, will not help; 
but if the Magistrate’s evidence shows that the 
questions were asked, then that is merely a defect 
of form ands, 533, will cureit. EMPEROR v. Kommosu 
BRAHMAN Pat. 57 
—— ss, 164 (3), 533— Failure to observe all 

formalities under sub-s. (3)—Confeasion fulfilling 

ail requirements of certificate required by sub-s, (3) 

except appending of certificate—Defect ts curable 

under Se 53 

Where a confession recorded under s. 164, Crimi- 
nal P. O., fulfils all the ingredients of the certi- 
ficate indicated in sub-s. 3 ofs, 164, except one, 
tiz, that the Magistrate believed the confession to 
have been voluntarily made but that factor is supplied 
by the Magistrate in his oral evidence, the mere 
failure of the Magistrate to append the certificate 
in terms of sub-s. (3) is ‘merely a formal defect 
which does not affect the merits of the statement 
made by the accuged and is curable under s. 533, 
MAROTI v. EMPEROR Nag. 146 
S. 174—Obdject of. 

The procedure under s. 174, Criminal P, C., is for 
the purpose of discovering the cause of death. Onaman 











LAL yv. EMPEROR Lah. 440 
————— s. 188. Ses Child Marriage Restraint Act, 
1929, 8. 9 606 


S$. 188—Absence of certificate—Effect. 
A Magistrate has no jurisdigtion to try accused in 
the absence of a certificate or sanction required by 
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s.. 188, Oriminal P. O., and a trial held without such 
certificate or sanction is void. Ksyawas HABIB v. 
EMPEROR DEAF Pesh. 290 
—— 88. : 6—"Courte” in a. 195, tf í 

Debt Settlement Boards. ae Ana 

An essential feature of all Courts is thatthe tri- 
bunal in question must be one in whichjustice is 
judicially administered, and which is empowered to 
arrive at an independant judicial decision on legal 
evidence, Debt Settlement Boards are merely units 
of a department of Govt. which has bean constituted 
for the purpose of settling debts. They have not 
been set up as independent judicial tribunals for 
the purpose of administering justice according to 
ordinary judicial principles but for the purpose of 
putting into effect the policy of the department of 
Govt. under which they function and which controls 
their procedure. Their purpose is to oust the juris- 
diction of the Courts which have been set up by the 
Legislature for the decision of civil matters in 
accordance with the ordinary legal rights of the 
parties concerned. They must therefore be regarded 
as agents of the Local Govt. vested with certain legal 
powers fora definite purpose and they cannot be 
regarded as “Courts” even within the wide meaning 
with which that expression is used ins. 195, Oriminal 
P.O. Harr OBARAN KUNDU v. KAUSHI OHARAN Dry 

Cal. 686 
-————S8S. 195, 476—Scope of s, 195, whether 

restricted to Courts detailed in 8. 476. 

The scope of s. 195, Criminal P, O., as regards the 
making of complaints is not restricted tothe Oourts 
detailed in 5,476. HARI ONARAN KUNDU v. KAUSHI 
OBARAN Dey Cal. 686 

88.195 (1) (b), 537, 360, 535, 342— 

High Court directing Deputy Registrar to make 

complaint—No order specifically authorising such 
- oficer — Complaint, validity of. 





The Deputy Registrar is the principal officer of the’ 


Judicial Branch ofthe High Court Office. In that 
capacity he has to perform the requisite ministerial 
work in connection with the judicial business of the 
High Oourt. He would therefore be deemed to be an 
officer appointed to file complaints as contemplated 
in s. 195 (1) (b), Criminal P, O. Where the order of 
the Oriminal Division Bench directes the complaint 
to be made that order, by necessary implication, must 
be treated as having been addressed to the head of 
Judicial Branch of the High Court Office. By practice 
in the Nagpur High Court the Deputy Registrar 
(Judicial) is the officer to fulfil the requirements of 
s. 195 (1) (b), Oriminal P, O. Themere fact that the 
authority is not given in writing is immaterial, In 
any case the irregularity, if any, cannot in view of 
8,537 -impair the validity of the decision. Sago- 
SHANKER DHONDBAJI Mauar y. EMPEROR Nag. 885 
8. 197—Gorernment Oficer summoned to give 
evidence before Commtssion appointed to investigate 
chargesagainst another officer, giving false evidence 
—Sanction to prosecute ham, if necessary. 
. To say that a public officer when giving evidence 
am 8, a Led aa a acting in the discharge of 
1s official duty, would bestraining th 
in 8. 197, Oriminal P, O. oe meena tere 
Where, therefore, a Govt. Officer serving under 
certain department ‘being summoned to give evidence 
before a Commission appointed to investigate certain 
charges against ao officer in the sama department, 
gives false evidence, he cannot be said to be purport- 
ing to act in the discharge of his official duties and 
hence no sanction of the Local Govt. is necessary for 
his prosecution, SUPERINTENDENT & :REMEMBRANOER 
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Cal. 681 
s, 197—Sub-Inspector of Police— Sanction 

. to prosecute—He is removable from office without 
sanction of Local Gavernment in view of s. 7, Poltze 

Act (V of 1861)—No sanction to prosecute him i$ 

necessary. 

The expression “any public servant who is not 
removable from his office save by or with the sanction 
of the Local Govt. or some higher authority” in 
s. 197 (1), Oriminal P. O., does not include public 
servants whom some lower authority has by law or 
rule or order been empowered to remove, The pro- 
visions of s. 243, Govt. of India Act, 1935, show that 
3. 7 of the Police Act is applicable in the case of a 
Sub-Inspector of Police and in view of e. 7 of the 
Police Act as amended by Govt. of India (Adaptation 
of Indian Laws) Order, 1937, it cannot be said that 
the Sub-Inspector of Police is a public servant “who 
is not removable from his office save byor with the 
sanction of the Provincial Govt. or some higher 
a thority", and this being so s. 197, Criminal P, O., 
does notapply to him and no sanction for his prosecu- 
tion is necessary. The power to dismiss, suspend or 
reduce any Police Officer of the Subordinate rank 
conferred-by s. 7, Police Act on the Inspector- 
General and other officers is not a delegation of its 
power by the Provincial Govt. Maqpoon HUSAIN v. 





EMPEROR Oudh 846 
—s. 202. See Criminal Procedure Oode, 
1898, s. 4 (A) 524 


s. 202 —Bona fides of Police, impugned in 
_complaint—Magistrate sending it for ‘report’ by 

Police Officer—Legality, 

The action of the Magistrate . in sending for 
‘report’ by a Police Officer a complaint in which 
the bona fides of the Police are impugned is not 
illegal under the statute. Kaniya Ram v. OnANAN 
Ma Lah. 524 
s. 238 (2)—Accused charged with being 

principal in manufacturing counterfeit cotn— 

Conviction for abetment when justified. 

Where an accused is actually charged with being 
principal in the manufacture of counterfeit coin, the 
Magistrate is not justified in convicting him of 
being abettor, when the facts which would con- 
stitute the offence of abetment are quite different 
from the facts which would constitute the offence of 
manufacturing counterfeit coin. DHANPAT Ral v. 
EMPEROR Lah. 64 
s. 246— Magistrate finding that another 

offence has been proved against accused—Whether 

must re-open trial and follow procedure under 

gs. 243 and 244, 

On a plain construction of s. 246, Oriminal P. 
O., the Magistrate is not bound when he thinks 
that another offence (i. e., one other than that stated 
in the particulars stated to the accused under s. 242) 
has been proved to re-open the trial and follow 
the procedure of ss, 243 and 244. The view that 
he is so bound would necessitate a re-hearing of 
all the evidence in the same trial, and is clearly 
opposed to the manifest intention ofthe Legisla- 
ture. Tae Kine v. MI NGE Son Rang. 72 
“sg, 248— Applicability — Application to 

withdraw complaint by person not complainant— 

Permission cannot be granted. ə 3 
- Section 248, Oriminal P. O., provides that acom- 
plainant in a summons case may apply for per- 
mission to withdraw his complaint, and this section 
can have application only when the Magistrate 
has taken cognizance of a case upon a complain 
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preferred to him by the person who seeks to with- 
draw the complainte A Magistrate cannot, there- 
fore, grant permission to withdraw the complaint 
when application for withdrawal is made by a 
person who is not the complainant. EMPEROR v. 
FlLLAS. ARZ MUBAMMAD Sind 870 
———-§.254, Sze Criminal Procedure Oode, 1898, 
s. 842 413 
ss. 256, 257—Further cross-examination 
of prosecution witnesses and production of defence 
evidence cannot be ordered on. same day—Proper 
procedure. 

According to s. 256, Oriminal P. O., the accused 
cannot enter upon his defence until and unless all 
the prosecution evidence has been exhausted and 
the further cross-examination of the prosecution 
witnesses is completed. The Court, therefore, acts 
illegally in ordering further crogs-examination of 
the prosecution witnesses and the production of the 
defence evidence on the sameday. It should fix a 
date for further cross-examination of the prosecu- 
tion. witnesses and when that is dons or waived it 
should give another date to the accused for the 
production of his defence witnesses. It ig con- 
sequently bound to send forthe defence witnesses 
of the accused under s. 257, Criminal P. O., and 
cannot strike out the defence ofthe accused merely 
because the accused had not asked the Gourt to 


summon his witnesses for the day on which the. 


accused had to further cross-examine the prosecu- 
tion witnesses. ABDUL GHAFUR ABDUL HAMID yv, Em- 
PEROR | Pesh, 419 
———— 88, 263 (h), (|, 414, 415 —Summary trial 

—Reasons for sentence reed not .be stated. 

In a summary trial s. 263 (h) and (i), Criminal 
P. O. requires only the reason forthe finding to 
be stated and not the reasons for the sentence. 
PROVINOIAL GovERNMENT t. BHIVRAM Nag. 80 
—S. 298—Char7ge to jury— Misdirection — 

Charge held fair. ; 

Section 298, of the Oriminal P, ©., does not lay 
down any principles on the question of misdirection. 

A charge to a jury must be read as a whole, If 
there are salient propositions in law in it, these 
will, of course, he the subject of separate analysis, 
But in a protected narrative of fact, the determi. 
nation of which isultimately left to the jury, it 
must needs be that -the view of the Judge may 
not coincide with the views of others who lock 
upon the whole proceedings in black type, It would, 
however, not be in accordance either with usual or 
with good practice to treat such cases as cases of 
misdirection, if, upon the general view taken, the 
case has been fairly left within the jury's pro- 
vince, 

Charge unders. 20, Arms Act held was very fair 
and that there wasno misdirection, 

Where in a trial with the aid of jury the Judge 
has fully dealt with the evidence of the prosecution 
and the defence in his charge tothe jury and ex- 
plained the law and brought out all the facts 
which were in favour of the accused there is no 
misdirection to the jury and the High Court would 
accept its unanimous verdict, JAGDISH Durr SHUKLA 
v. KING EMPEROR Oudh 110 
———; 8. 307 (2), whether includes charges triable 

Jugge with aid of assessora. 

Section 307, Criminal P. O., is part ofa group 
of sections dealing with trials by jury and when 
sub-s, (2) refers to acquittal or conviction on ‘any 
‘of the charges on which such accused has been 
tried,’ it means, any of the charges on which the 
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accused has been tried by jury. It does not in- 

clude those charges which were not triable by the 

jury at all, but were triable by the Judge with 
the aid of the assessors. EMPEROR v. Ganaa RAM 

All. 767 

s. 342—Scope and object~Questions to 

accused should not be in nature of cross-examina- 

tion, 

Section 342, Criminal P. O., enjoins upon the 
Court the duty of placing before the accused the 
circumstances appearing against him in order that 
the accused may be given an opportunity of ex- 
plaining them. This is the main object of the 
secticn. The section was never intended for the 
purpose of cross-examining the accused or for filling 
up gaps in the case for the prosecution. The pri- 
mary object of the section is to assist the accused 
in explaining the circumstances which have ap- 
peared against him. Subjecting the accused to a 
sort of inquisition is against the provisions of the 
section, TAHSINDDIN AHMAD Y. EMPEROR Cal. 288 

sa 342—S. 342, applicability. 

Unless a person is an accused person in the trial 
s. 342, Oriminal P. O., would not render him incom- 
petent to make any statement on oath. SHAROSHANKER 
DHONDBAJI MAHAR v. EMPEROR Nag. 885 

S. 342—Statement of accused under s. 342 
cannot be used against co-accused. 

The atatements made by theaccused under s. 342 
are to be considered by the Court and the Oourt 
should draw such an inference from the answer of 
the accused or refusal to answer as it thinks just, 
The Court in some cases may draw even an infer- 
ence against the accused from his answer or refusal 
to answer, But the Oourt is not entitled to draw 
any inference against a c3-accused from the answer 
of one accused given in response to questions put 
him under the provisions of this section. TAHSINUD- 
DIN AHMAD V., EMPEROR Cal, 288 

ss, 342, 254—Ezxzamination [of accused 
after framing charge—Procedure, how far 
irregular. 

The examination of the accused before framing 
charge is not compulsory. What e. 342, Oriminal 
P. C., says is that the accused shall be questioned 
after the witnesses for the prosecution have been 
examined and before he is calledon for his de- 
fence. Moreover s, 254 itself makes it allowable to 
frame the charge before examining the accused as. 
well as before recording all the evidence. There - 
is, therefore, no irregularity in the procedure where 
the accused is examined after charge is framed 
BHANWAR SINGH v. SUKHRAMSINGH Nag. 413 

s. 350—Interrogatories issued and angwer- 
ed—Subsequent de novo trial under s. 350—Freeh 
interrogatories, tf must be issued—Interrogatories 
already answered, tf should be excluded from 
evidence. 

Where interrogatories have been served and ans- 
wered and subsequently a ‘trial de novo under s. 350 
is demanded and granted, itis not necessary that a 
fresh set of interrogatories should be issued; nor 
the interrogatories which have already been answer- 
ed can be excluded from evidence in the case. 

The object of re-summoning witnesses who have 
already been examined is that the Magistrate may 
see their demeanour in the witness-box. This 
does not apply in the case of interrogatories, 
Therefore, the answers given to the interrogatories 
before trial de novo can be considered as evidence 
in the case during trial de nove.. RosHan Lat HARJI 
Mat v. EMPEROR Pesh. 770 
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—— 88. 360, 537, 535-——Depositions of witness 
read over and not objectedto by accused—Whe- 
ther can be used in evidence against witness. 
The object of reading over the depositions to the 

accused is to obtain an accurate record from the wit- 

ness what he really means tosay, and to give him an 
opportunity of correctingthe words which the Magie- 
trate or his clerk hastaken down. Itis not to 
enable the accused or his Advocate to suggest 
corrections. All that the accused is entitled to be 
sure about is that the deposition had been read over 
and the witness has had an opportunity of correct- 
ing theoriginal words, but the accused himself is not 
entitled to the opportunity of suggesting corrections. 

The primary object is to fix the witness and to en- 

able him to protect himself against any inaccuracy 

in the words, taken down from his lips 

Section 360 is intended to protect the accused as well 

as the witnesses. Where the accused in the casein 

which the witness ig examined takes no objection of 
his deposition as recorded by theCourt, it must be 
inferred that he is in no way prejudiced by the 
irregularity,if any and the non-compliance in this 
respect cannot vitiate a trial in view of the provisions 
of ss. 535 and 537, Criminal P. O. Wherethe witness 
himself admits to the Court that his deposition had 
been read out to him and that it had been clearly 
recorded no prejudice in any case is caused to 
him, SHROSHANKAR DHONDBAJI MAHAR V. EMPEROR 
Nag. 885 
— 8, 364. Bee Criminal Procedure Code, 1898, 

s. 164 57 
——- ss, 414, 415—Appeal— Requisites for avoid- 

ang 3. 414. : 

Two sentences of fine must be above Rs. 50 in 
order to avoid s. 414, Oriminal P. O. Provinoran 
GOVERNMENT v. BHIVRAM Nag. 80 
———- 8, 415. Sre Oriminal Procedure- Code, 

1898, s. 414 80 
——— 58, 417, 162—Finding of fact arrived by 
. lower Court- Duty of Appellate Court—Presump- 

tion of innocence of accused, whether lessened by 

fact of acquittal. 





In case of an appeal at the instance of the Govt, | 


under s. 417, Criminal P. O., as a matter of juris- 
diction, the whole case is at large before the High 
Oourt both as to the facts and as to the law. The 
Appellate Court will be slow to disturb a finding 
of fact arrived at by a Judge who has had oppor- 
tunities for assessing the value of evidence which 
the Appellate Court has not had. But the Appellate 
Oourt pursuing this principle will be slow to sub- 
stitute a view ofthe facts of its own foran opposite 
view of the facts held by the Judge below, where 
the latter are, upon the evidence, reasonable views, 
even though the Judges in the Appellate Court might 
have preferred a view oftheir own if the matter had 
been res integra. Moreover, the presumption -of 
innocence and the title of the accused to the bene- 
fit of any doubt are certainly not lessened by. the 
fact that they have been acquitted at their trial. 
EMPEROR v. AFTAB MOHAMMAD KHAN All. 649 

S. 423—Powers of Appellate Court under 

— Limitation. . - 

The power given to an Appellate Court under 
B. 423, Oriminal.P. I., is not an unlimited power, 
but is to be taken as giving the Appellate Court 
power to do only that which the lower Oourt could 
and should have done. The Appellate Court has 
no power either to ccme to a finding which was 
not within the competency of the trial Oourt, or to 
pass a sentence which was beyond.the jurisdiction 


GENERAL INDEX 


KIK 
Criminal Procedure Code—contd. 


given to the trial Court by s. 32, Criminal P, O. 
Maono E MAUNG v., Tue Kina Rang. 539 
S. 439—Revisional powers under—Scope 
~ of—Interference at interlocutory stage of criminal 
roceedings. x 
nder s. 439, Criminal P. O., High Court's re- 
visional powers are only exercisable to rectify any 
illegality, irregularity, impropriety or mistake ap- 
pearing on the face of the record of any proceed- 
ing inany inferior Court. While it is not desirable 
to crystalise or restrict the revisional powers of a 
High Oourt, these powers are to be exercised with 
circumspection and care, and ara discretionary. 
The High Court ia restricted to what appears on 
the record of the proceedings in ths inferior Court 
and it would appear improper in considering the 
question of the propriety or legality of any such 
proceedings or integral part thereof to take into 
consideration matter entirely extraneous to the record 
of suck proceedings. 

The Judicial Commissioner's Court does not inter- 
fere at an interlocutory stage of a criminal proceeding 
save where exceptional circumstances called for the 
exercise of its revisional jurisdiction, for example, when 
it was apparent on the facenf the record that there wag 
no ground at all for the institution of criminal 
proceedings or for the continuation of such pro- 





ceedings already instituted. EmMPERCR 2. Jumo 
MAOSHI Sind 306 
- 5. 476. Sze Criminal Procedure Code, 

1898, s. 195 686 


—— $. 476—Allegation of corruption made 
against Subordinate Judge prima facie false— 
omplaint against person making it, under s, 193, 
Penal Code (Act XLV of 1860), is justified, 
Where the allegation made about Senior Subor- 
dinate Judge practically amounting to an accusa- 
tion of corruption against him, appears prima facie 


‘to be false it is inthe highest degree expedient in 


the interests of justice that there should be an en- 

quiry into it. The Court is justified in making a 

complaint under s. 193, I; P. O., against the person 
making such allegation. Jar Ram v. EMPEROR 

Lah. 863 

S. 476—District Judge acting as persona 

designata under particular Act cannot proceed 

under 8. 416 

The District Judge acting not as a Court but as 
a persona designata under a particular Actis not 
entitled to proceed under s. 476, Criminal P. O., 
and is not entitled to lay a complaint in pursuance 
of an order passed in the proceedings purporting 
to have been taken under that section. U AUNG 
Myin U v. DISTRICT AND SESSIONS JUDGE, HENZADA 

Rang. 795 

——— S. 476—S. 476 does not say that Court 

making complaint can only act, on statements 
made on oath before tt. 

There is nothing whatever in the language of 
s. 476, Criminal P. O., to suggest-that a Court 
making a complaint can only act on statements 
that are madeon oath before it. All that s. 476 
lays down is that it should “ appear” to the Court 
that an offence-has been committed and if a res- 
ponsible officer in the position of a Senior Sabor- 
dinate Judge makes a report thai certain © state- 
ments made on oath are false it would be sfifficicht 
to make it “ appear ™” for the purposes of this 
section that an offence of perjury has been com? 
mitted. Jar Ram v. EMPEROR . Lah. 863 
——— 8. 488 —Reasonable] apprehension jof phy- 

sical ill-treatment, whether just ground ‘for 

& . 
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wife’s refusal to lise with husband—Husband's 

marrying second wife, if just ground. 

A wife isnot bound to return to her husband and 
live with him if really she has reasonable apprehen- 
sion of physical ill-treatment. Refusal of wife to 
accept a belated offer of her husband to take her back 
and maintain her, on the ground that she was afraid 
of further ill-treatment is sufficient or just ground 
whenshe has reasonable apprehension of physical 
ill-treatment. 

The fact that the husband has married a second wife 
though not a just ground for the first wife's refusal to 
live with him, is yet a factor to be taken into account 
in considering whether the offer is really bona fide or 

not. SUNDARAMMAL Y. PALANIANDI MUDALI 
Mad. 32 


s. 517—Order under, if can be passed at 
conclusion of trial or at late stage—Order paased 
after lapse of time—Notice to pariy. if essential, 
Section 517, Criminal P. C., cannot be read as 

requiring that the order for disposal of property 
must be passed simultaneously with the judgment of 
the case unless the words that are not there are read 
into the section., Section 417 gives jurisdiction to the 
Court to pass necessary orders for the disposal of pro- 
perty either at the time of the conclusion ofthe trial 
or at alater date. Though the passing of such orders 
should not be unreasonably postponed, yet the lapse 
of time does not relieve the Court of the duty and the 
Corresponding jurisdiction to pass orders for the 
disposal of property which is in the Oourt’s custody 
or under its control. 
` Where an order under s. 517 is passed simultane- 
ously with the judgment in a criminal case a separate 
notice to the parties to show cause why the order should 
not be passed is not necessary. But when an ap- 
plication is made after some lapse of time, it is pro- 
per on general principles oflaw that the party to be 
afiected by the proposed order should have notice of 
the application, Dropusan MAHTO v. KUKUR ANIR 


Pat, 260 
——— 8. 533. 


Sze Criminal Procedure Oode, 1898, s. 164 57 
Srz Criminal Procedure Code, 1698, s. 164 (3) 146 
—_—— 58, 535, 537. Sze Oriminal Procedure 
Code, 1898, s. 360 885 
——— 5, 561-A—Pouer of High Court to amend 
its order made on transfer application with consent 
of pariies, by way of explanation, 

A transfer application was made to the High 
Court which directed a de novo trial and that the 
trial Magistrate was not to be bound by any order 
of the first trial Magistrate. The order was made 
after a long discussion and was except in form a 
consent order. The petitioner made a further ap- 
plication on the ground that the order was obscure 
and sought to have it made clear : 

Held, that the High Court had no power to 
amend its order by way of explanation or other- 
wise. GHANSHAM Das BIRLA v SURAT BHAN 

Lah. 856 
Criminal trial—Adjeurnment — Charge framed— 

Giving of long adjournment ts not incumbent— 

Court not obliged io pay attention to telegram 

by Counsel for adjournment. 

It eis by no means incumbent on the Court to 
give ee longer adjourhment after charge is framed 





against the accused. A Court is not obliged to pay - 


‚any attention to telegrams sent to it by the Counsel 
of the accused for adjournment. Busanwarsinen w. 
SUKHRAMSINGH < Nag. 413 
Cognizance and enquiry into charge, 
ae 
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distinction. See Child Marriage Restraint Act, 

29, 5.9 606 
—— Confession—Part of it found falee—Pare 

found irue may only be considered. 

Where a confession made by an accused is found 
to be partly false, the Court may consider only 
that part which is found to be true and need not 
take into consideration the rest of the confession. 
NISAL SINGH DEWA SINGH v. EMPEROR Lah. 326 

— Evidence—Appreciation ~ Jail Offici1l com- 
miiting offence against convict in jail premises— 

Evidence of other convicts, if can be relied. 

Where an offence is committed by jail officials in 
jail premises against aconvict a criticism that all 
the eye-witnesses are convicts and that, therefore 
their evidence isunreliable has no force. In the 
first place, in an offence of this kind committed in 
a jail it is obvious that the only evidence likely to 
be produced would be that of convicts. If a rule 
was laid down that evidence was unreliable because 
it was that of a convict, jail officials would hava 
complete immunity for the commission of any 
offence against a convict. In addition, there is no 
reason to believe that those convicted of crimes of 
violence should be more untruthful than other per- 
sons. The vice of untruthfulness would be more 
associated with these convicted of deceit, fraud or 
perjury. A murderer may have some good qualities- 
such as courage and initiative. CHAMAN Lav. EM- 
PEROR. Lah 440 

Evidence—Value of complainant's evidence. 

A complainant who after all is one of the per- 
sons most likely to know the facts should not ex 
hypothest be unworthy of belief. His evidence 
ought in all cases to be carefully tested; and it 
is not to be supposed bto suffer an irrebuttable 
presumption of unworthiness. EMPEROR v. AFTAB 
MOHAMMAD KHAN All. 649 

Identification— Witnesses having no obvious 
connection with one another furnishing liste of 
identical people said to have been recognised by 
them among lootera—Their evidence, value of. 

Where witnesses who have no obvious connection 
with one another furnished lists and in particular 
long lists of identical people whom they say they 
have recognized among the looters, there is a possi- 
bility that this identification is the result of colla- 
boration between them rather than of actual obser- 
vation. The true principle to adopt is, while not 
necessarily discarding their evidence altogether, to 
regard it, nevertheless with a great dealof suspi- 
cion unless it is confirmed from other reliabie 
sources. EMPEROR v, AFTAB MOHAMMAD KHAN 


All. 6 
Investigation —W hen starts. AR 
An ivestigation starts when the first step towards 
investigation is taken by the Police. EMPEROR 9. 
ArtaB MONAMMAD KHAN All. 649 
— Joint trial — Two charges under s. 411 
Penal Code (Act XEV of 1860) in respect of 
ha stolen from two houses—One trial held 
illegal. i 
Two distinct offences of theft in two separate 
houses, and the alternative charges unders. 411 
I, P. O., in respect of each of these transactions cannot 
be tried afi one and the same trial. Bova LINGADU, 
In re ; Mad. 381 
—— Jury — Verdict — Verdict unanimous — 
Jury disbelieving certain witnesses—Judge dis- 
agreeing with verdict—Verdict, if perverse or un- 
reasonable. 
Where the jury's 





@ 
verdict is unanimous it 
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cannot be said that simply because there is no 
reason to’ be found in the record for disbelieving 
the evidence of certain witnesses the jury's verdict 
must be regarded as perverse or unreasonable, Ths 
jury are entitled to form and express their own 
opinion as regards the reliability of these two 
witnesses, and one cannot exclude the possibility 
that they might have formed an adverse opinion 
on account ofthe demeanour of tha witnesses or 
some other cause which does not find any mention 
inthe record. The mere fact that the opinion is 
one with which the trial Judge does not agree, 
does not make the Jury's opinion a perverse or 
unreasonable one. Boya Linaapu,IJnre Mad. 381 
——— Murder —Test of live birth of child. 

The fact that the lungs on suction floated in water 
is not an infallible test of live birth. A child may 
breath while its head is in the vagina, either 
during a presentation cf the head or of the breach. 
Bora LATCHMAKKA, In re Mad. 332 

Punishment—Motive, if extenuating circum- 
stance, 

In awarding sentence the motive is not one which 
merits commendation. SHrosHANKER DHONDBAJI 
Maur v. EMPEROR Nag. 885 

Rict—Evidence—Rioters arrested shorily 
after oceurrence—No injuries on them—Evidence 
partisan—Benefit of doubt, if can be given. 

The absence of injuries on the persons of the 
alleged rioters arrested shortly after the occurrence 
is a point which, in a case where the evidence 
is partisan, must operate ss a ground for giving 
the benefit of doubt ‘as to. participation. 
MOHAN SINGH Bata v. EMPRROR Leh, 717 
——— Soldier killing another under illegal orders 

of superior, whether excused. i 

Even when a soldier obeys the orders of a supe- 
rior offcer if the order is obviously improper or 
illegal, the soldier is not excused even though he 
may be put in the awkward predicament of choos- 
ing whether he will risk being shot by order of a 
Court Martial for not obeying the order, or being 
hanged by the Criminal Court for murder for obey- 
ing it. Obedience to an illegal order can only be 
used in mitigation of punishment. OHAMAN LAL v. 


EMPEROR Lah. 440 
———— Third trial by jury—Misdirection, Sze Ori- 
minal Procedure Code, 1898, s. 298 110 





Witness not examined in previous case, if 
can be examined. 

There is no law to prevent the examination of any 
Witness because he had not been examined in the 
previous case, SHEOSHANKER DHONDBAJI MAHAR v. 
EMPEROR Nag. 885 
Gustom (Assam)—Kamakhya temple—Daloiship— 

Persons ‘eligible for. 

According to custom any adult person iseligible 
for Daloiship of Kamakhya temple in Assam who 
is a member ofany of the, four surviving Bardeori 
families, viz., the Bura, Deka, Bidhipathak and 
Hota families and Daloiship is not restricted only 
to members of the Deka and Bura family. 
Baropa Kanta Depa SARAM Dexa BaRDEORI v. BANGSHI 
Nats Depa Sarma BIDHIPATHAK BaRDEoRI Cal. 473 
Custom (Punjab)—Succession—Unmarried daugh- 

ters—Jhang District—Unmarried daughters .can 

succeed as heirs tiil their marriage—Suit- for 
declaration that they are not entitled to succeed to 
their father—Maintainability. 

According tothe Oustomary Law of the Jhang 
District unmarried daufhters until their marriage 
are entitled to succeed as heirs, This being 0, 
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they are entitled to inherit the property and to 
remain in possession so long as they are unmarried 
and nobody can oust them from the present pos- 
session of thé property. A suit, therefore, for a 


declaration that the daughters were not entitled “io 


the estate of their deceased father, and that they 
had only rights of residence and maintenance until 
death or marriage and for a permanent injunction 
restraining the daughters from doing any such act 
as would prove injurious to the plaintiffs’ interest, 


is not maintainable. JUGAL KISKORE v. SHANTI BAL 


Lah. 798 

Decree—Execution—Partition suit—Final decree 
directing plaintiffs to be put in possession of 
thetr shares but not allotting shares to defendanta 

—Application by defendants for preparation of 

decree-sheet— Competency. 

It is true that in a partition suit every party, whe- 
ther arrayed asa plaintiff or as a defendant, is 
substantially a plaintiff in the suit andis entitled to 
a decree, and that he can move the Court, on payment 
of the proper stamp duty, to take steps to put him in 
possession of the share allotted to him. It is algo 
true thatthe preparation of decree-sheets in such 
cases is. merely a ministerial act to which the pro- 
visions of Art. 181, Lim. Act, do not apply. But 
where the final decree passed by the Court did not 
allot shares to the defendants in the land in dispute but 
has merely passed a decree in favour of the plaintiffs 
and directed that the. plaintiffs be put in Possession 
of their shares An application by the defendants 
for the preparation of a decree-sheet is incom pe- 
tent, Rope UHAND v. KANHAYA Lak. 577 
— Execution—Preliminary decree appealed 

against— Meanwhile lower Court passing final decree 

—Appellate decree reversing preliminary decree— 

Final decree of lower Court, if can be executed. 

Where an appeal has been brought from the pre- 
liminary decree before. the final decree hag been 
passed, such appeal is competent and if the preli- 
minary decree be set aside, the final decree falls to 
the ground along with it, Whena preliminary dec- 
ree is set aside, the final decree ig superseded, whe- 
ther the appeal was brought before or after the 
passing ofthe final decree. That being eo, until 
a final decree in accordance with the appellate 
decree is passed there is no decree whioh can be exe- 
cuted, JHARILALGOoPE v, RAMDHIKARI MISSIR 

T Pat. 45 
Preliminary and final decree, relation 
between, 

Per Dhavle, J.—The function of the final decres 
is merelyto re-state and apply with precision what 
the preliminary decree has ordained, and the final 
decree is not only based on but is also controlled 
by the preliminary decree and cannot travel beyond 
it, BANWARI LAL v. SHUKRULLAH Pat. 337 
Deed—Construction—Moartgage or out and out sale, 

determination of. 

It cannot be stated broadly that where the con- 
tract of sale and the contract of re-purchase are 
evidenced by a single document or more or Jess 
contemporaneous documents the transaction is a 
mortgage by conditional sale and is not a sale out 
and out with the condition of re-purchase, In every 
case it isa question of intention to be gathesed by 
the document itself and by the surrounding circum- 
stances. Ifthe ostensible vendee, out of courtesy 
and kindness, agrees to convey the praperty, this 
will be an important circumetafice to indicate that 
the transaction was a sale and nota mortgage. In 
order to constitute a mortgage, there must be a 

r e 
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debt and there must be a security. A stipulation to 
pay interest on tbeamount of the purchase money 
may ke an indication ofthe fact that the transac- 
tion is a mortgage. Ifthe entire transaction shows 
ah accountability on the part of the ostensible 
vendce, this would warrant an inference in favour 
of a mortgage. It may also bean important factor 
astowhether the sale consideration represents the 
actual value of the property. These and other 
cognate tests may be reasonably applied for deter- 
mining the questionin issue between the parties. 
THAKAR SINGH v. SHEO Nats SINGH All. 333 
— Construction—Sale-deed selling specific land 
without specifying extent of interest—All interest 
including vested remainder passes. 

When a certain property is conveyed, it must be 
taken strongly against the grantor and in favour 
of the grantee and all the interest which the grantor 
possessed in the property sold should be deemed to 
have passed. Therefore, when ina sale-deed certain 
specific lands were described as being conveyed 
without specifying the extent of the interest possess- 
ed by the vendor it must be taken that the 
interest which he possessed including the vested 
interest, would pass under the deed. SUDHIRAID 
SEETHAYAMMA V. VULLIPALEM Mad. 534 

Displacing of—Evidence. 

An evidence ofastrong kind is required to 
displace a written document executed in solemn 
form and duly registered. It cannot be displaced 
by mere oral evidence, HALIMBI v, RAHMATALI 

Nag. 181 
Material alteration—Entry as to balance 
due made by debtor in creditor account _books— 

Subsequent affixing of stamp by creditor— Whether 

material alteration. 

Subsequent affixing of a stamp by a ereditor to 
an entry previously made by the debtor in the 
former’s account books as regards the balance due, 
cannot be said to be #“material alteration”, which 
renders the entry void. The integrity or identity 
of the contract is not changed by the alteration 
nor ig this done with any fraudulent design. The 
creditor can, therefore, bring a suit upon such entry. 
WATEH MOHAMMAD V, SURJA Lah. 420 
Defamation. Srg PENAL Cope, 1860, s. 000 413 
— Person making defamatory statement 

in course of judicial proceedings—Liability for 

prosecution—Previous permission ef Court before 
whom statement was made, if necessary. 

The statements made by accused in judicial pro- 
ceedings aie not absolutely privileged. A person 
making a defamatory statement in a judicial pro- 
ceedings is liable to prosecution for defumation. 

There is nothing in Criminal P .O., which pre 
vents a man from making a compl"*nt for defama- 
tion in respect ofa statement made during judicial 
proceedings. In the matter of defamation the 
Magistrate on his own authority cannot take any 
initiative. He has no power to say that a person 
should be prosecuted for defamation because he 
has made a defamatory statement. A party who 
has beer defamed has not to take the sanction of 
the Court where the defamatory statement was 
madg, before starting a prosecution for defama- 
tion, s MOHAMMAD Isa’ v, Nazim Husain All, 699 
Dunlop's prociamation. Sze Grant 54 
. Evidence—Account books withdrawn from Court by 

defendant after institution of sutt—No credible 

explanation —Inference that they would have sup- 
ported plaintiff's case. 

Where no credible explanation has been given 
id o 
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why the defendant hag not produced the account 
books which had been taken out of Court by him 
after the institution of the suit it is a legitimate 
comment of the other side that if these account 
booke had been produced by the defendant they 
would have supported the case of the plaintif. 
RANADE KISHORE Roy v, SwARNAMOYEE DEBI ` 
Cal. 761 
Appreciation—Evidence merely oral testi- 
monu—Decision of trial Court, when should be 
varied. 

Where the evidence consists merely of the oral 
testimony of the parties and the trial Judge who, 
had the advantage of seeing the parties in the 
witness-box accepted the testimony of the respond- 
ent, before this decision can be varied it must be 
shown that he was not justified in his conclu- 
sion. K.M. VENKATAOHALA CHEITY v. N. D. Natesa 
OERTTY Mad. 857 


Appreciation— Opinion of trial Court cannot 
be disregarded without strong grounds. 

When the witnesses have been disbelieved by 
the Judge who saw them it would require very 
strong grounds to disregard his estimate of them in 
second appeal. HALIMBI V. RAHMATALI Nag 181 
Appreciation of evidence—If should be con- 

sidered as whole, 

When dealing with a version spread over several 
consecutive stages, it is inevitable that careful regard 
should be had to them all and their truth or falsehood 
tested on a review of the entire case. The incidents 
have to be judged in the light of what preceded 
and followed ; and it would be an error to segregate 
the incidents and test their veracity ia isolation. 
Nanp Kisuwar Bux Roy v. GOPAL Bux RAI PC 1 
—_—~- Birth of child. Sre Evidence Act, 1872, 

ss. 106, 112 1 
— Evidence of eye-witiness doubtful—Acceptance 

after corroboration. 

It is only where there is some doubt about a 
witness that the rule of prudence demands corrobo- 
ration of his evidence. If, therefore, there is any 
doubt concerning the eye-witnesses’ evidence the 
Court need not discredit it altogether but can accept 
it after corroboration, NIHAL SINGH DEWA SINGH v. 
EMPEROR Lah, 326 
— Fvidence—Several persons triedon same 

indictment—Witness called by one of them, may be 

cross-examined by other if he gives testimony tending 
to incriminate him—Admissibdility of such evidence. 

When two or more persons are tried on the same 
indictment and are eeparately defended, any wit- 
ness called by one of them may be cross-examined 
on behalf of the others, if he gives any testimony 
tending to criminate them. His testimony, therefore, 
is admissible, Onawan Lan v. Emperor Lah. 440 


Evidence Act (1 of 1872), S. 3—Dejfinition of 
‘Court’ does not apply, to Debt Settlement Board 
under Bengal Agricultural Debtors Act (VII 
of 1936). 

The definition of the word “Oourt’’in the Evi. Act 
bas been framed only for the purposes of that Act 
which, under s. 45, Beng, Agri. Debtors Act, has no 
application to Debt Settlement Boards in the absence 
of express provision to that effect, HAR CUHARAN 
KUNDU v. KANSAI OHARAN DEY Cal, 686 
———— S, 21. Sme Oriminal Procedura Code, 1898, 

57 





- 











s. 164 
———— 5, 26—85. 26, applicability. 

Per Bhide, J.—Section 28, Evi. Act has always 
been taken to apply to confessions made to some 
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person other than a Police Officer, HAKAM Kaupa 





Yar v, EMPEROR . Lah. 498F B 
$. 27. See Oriminal Procedure Code, 1898, 
s, 162 1 (2) 562 FB 





8. 27—"Custody" in 3.27, meaning of. 
Per Bhide and Din Mokannad, id 
custody’ does not _ necessarily mean custody after 
formal arrest and it also includes ‘some form of 
Police surveillance and restriction on the movements 
of the person concerned by the Police’. It is open 
to an accused person to prove in every case that 
arises that he was actually in the custody of a 
Police Officer, although in the Police diaries he was 
not shown to have been formally arrested. Hakam 
KHUDA Yar v. EMPEROR Lah. 498 F B 
Sg. 27—S, 27, Evidence Act (I of 1872), is 
special law’. 

Per Tek Chand and Bhide, JJ.; Din Mohammad, 
J., conira.—Section 27, Evi, Act containe the “law 
on a particular subject * and is, therefore, a 

special law” as defined in e. 4 (2), Oriminal P, 
O., read with s. 40, I. P, C. HAKAM KHUDA Yar », 
EMPEROR Lah. 498 F B 

88.27, 26—85. 27 is protanto repealed by 

s. 162, Criminal Procedure Code (Act V of 1898). 

Per Young, C. J, Tek Chand, Din Mohammad, 
Monroe and Ram Lall, JJ.; Dalip Singh and 
Bhide, JJ., contra.—Section 27, Evi. Act, is pro 
tanto repealed bys, 162, Criminal P, O., and evi- 
dence of information, whether it amounts to a 
confession or not, which relates to the fact dis- 
covered in consequence of such information must 
not be considered admissible in evidence, HAKAM 
Kauna Yar v. EMPEROR Lah.498 FB 

S. 3O0—Substantive evidence not sufficient 
to establish guilt against accused—Confeasion of 
co-accused, tf canbe used as substantive evidence. 

When the substantive evidence is not sufficient 
to establish a prima facie guilt against the accus- 
ed, it is not permissible to use the confession ofa 
co-accused under.s, 30, Evi. Act, as if it were 
itself substantive evidence, which it is not. If 
there is relevant evidence bearing on the accused’s 
complicity in a particular crime the confession of 
a co-accused may be taken into consideration to 
lend assurance to it. It can in no case be used to fill 
up the gapin the prosecution evidence, MAROTI v. Es- 
PEBEOR Nag. 146 

: Ss, 68, 72—‘Bond’ does not require attesta» 
tion—S. 72 applies in cases of bond and not s. 68 
—Stamp Act UI of 1899), s. 2 (5). 
, The definition, of ‘bond’ in s. 2 (5), Stamp Act 
is not exhaustive, nor is it proper to infer from 
this definition of “ bond” which deals with stamp 
matters only, that it means that such a document 
is required by law to be attested. A bond as such 
ig not an instrument required by Jaw-to be attest- 
ed. Therefore, it is s. 72 of the Evi. Act which 
applies in the case of bond and not s. 68. Ram- 
OHANDRA V, JHIBAL SHIORAM BuRADKAR Nag. 638 
——— 88. 74,76, 77— Certijied copies of assess- 
_ ment order, if fall under 8. 74—Their admissibility 
tn evidence. 

An assessment order is a public document within 
the meaning of s. 74, Evi. Act. There is no provision 
under the Income Tax “Act which gives an assesses 
aright to inspect the records of the Income-tax 
Department. Therefore, the assessment order does 
aot fall within the ambit of s. 76 and it follows that 
f the assessee has no might to inspsct it, he has no 
right to demand a certitied copy of it under the 
section, Accordingly, such copies are not under 
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s. 77 cattified copies which may be produced in proof 
of the contents of public documents or parts of the 
public documents of which they purports to be-copies. 
Promatsa Natu Pramaniok v. NIRODH CHANDRA 


GuosE Cal, 37 
—— 88,76, 77. Sze Evidence Act, 1872, see 
——-—- §. 91. Ser Stamp Act, 1899, s. 12 184 


—— $, 92—Part consideration of sale-deed 
illegal--Proof of illegality, if can be given— 
Consideration being withdrawal of crimtnal pro- 
secution under s, 408, Penal Code {Act XLV of 
1860)—Contract, if votd under Contract Act (IX 
of 1872), 3. 23—Money paid in pursuance of 
such contract, if can be returned—Contract, result 
of undue influence, effects 
The proof of any fact which would invalidate a 

sale-deed on grounds, such as fraud, intimidation 

and illegality is admissible under the first proviso 
to ee 92, Evi. Act. 

If it be an implied term of a sale-deed that 2 
criminal complaint under s, 408, I, P. O,, would not 


-be further proceeded with, then the consideration 


is unlawful. It is enough if the inference neces- 
sarily follows from the evidence that the considera- 
tion was such, In sucha case the consideration 
for the agreement being illegal it is void by rea- 
son of s. 23 of the Contract Act, 

“If the prosecution has been withdrawn jn pur- 
suance of such agreement, the money paid by the 
other party cannot be returned. Whoever is a 
party to an unlawfal contract, if he hath once paid 
the money stipulated to be paid in pursuance 
thereof, he shall not have the help of a Court to 
fetch it back again, A person shall not havea right 
of action when he comes into a Oourt of justice in 
this unclean manner to recover it back. This is 
more succinctly rendered by the maxim: in pari 
delicto melior est positio posstdentis. No refund of 
money or return of consideration given under an 
agreement not to prosecute a criminal case will be 
allowed unless circumstances disclose pressure or 
undue influence. Mere fear of punishment in a 
criminal case does not constitute undue influence, 
‘BRAgMDEO NARAYAN v, BrasBALLABH Prasap Pat. 859 


——— 8, 92,Proviso 1, S$. 94—Seller and pur- 
chaser both stating that by mutual mistake pro- 
perty not intended to be sold was inserted in sale 
deed—Evidence to show what was intended to pass, 
admissibility. 

Where the seller and the purchaser both state 
that-by mutual mistake property which had never 
been intendedto ba sold was inserted in the sale 
deed itis open to the parties to produce evidence 
to show what was intended to be sold and. purchased. 
To such a case s. 94, Evidence Act, is 
inapplicable because what is sough; to be rectified 
in such a case is not the sale deei bat the 
mistaken expression of the intentioa of the parties 
as embodied in the sale deed. ARYA v. DAUNDI 

Lak. 813 


———— ss, 106, 112 -Birth of child—Maternity 
. in dispute—Burder of proof. ° 

| Where the plaintiff filesa suit for possession en the 
ground that he is sntitled to the property by rule of 
survivorship and the defendant contends that he is e 
the posthumous son of the late holder byehis widow 
and hence entitled to it, and the fact of the defendant 
being the son of the widow is disputed and it is 
found that the defendant was not in posszssién at the 
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date of the suit, the burden to prove that he is a son 
of the widow lies on the defendant. Apart from this, 
; it is hardly possible to apply to this case, where 
the dispute substantially relates to two rival titles, 
“the principles governing ejectment suits and even if 
16, were proved that the defendant was technically 
nin possession for a few months under a paper entry, 
. that fact, would furnish very little indication of the 
superiority cf his title over his opponent's, because 
` mutation proceedings are merelyin the nature of 
fiscal. inquiries, instituted in the interest of the State 
for the purpose of ascertaining which of the several 
. Claimants for the occupation of the property may be 
“-put into occupation of it with the greater confidence 
- that the revenue for it will be paid. The provisions 
‘ of s. 106 of the Evi. Act likewise require that as the 
_facts relating to the pregnancy of the widow and of 
“ the defendant’s birth are within her knowledge, the 
*burdenis on her to provethem, It is not incum- 
bent on the plaintiffto disprove the defendant’s case 
and his failure to support his own theory does not 
“prove: the truth of his: 
‘ Held, thatthe defendant failed to discharge the 
‘burden. Nann Kisowar Bux Roy v. Goran Box Rar 
: PCI 
ss. 11 2,106—S. 112, does not apy!y where 
_ maternity is in question. 
' Section 112, Evi, Act, has no application where 
the maternity of a persoa isin dispute and not his 
paternity. NAND Krısuwar Bux Roy v. Goran BUK RAI 
PC1 
Se 114—Presumption regarding knowledge 
of fact by judicial oficer. 

There can be no presumption as regarde knowledge 
of a fact which a judicial officer would not have un- 
less that fact was intimated to him. BHAGWATI PROSAD 
v. U, P. GOVERNMENT Ali, 281 
: s. 1195 — There must be representation far 

estoppel: under a. 115. 

_‘ There must be evidence of representation to base 
‘a claim on estoppel unders.,1150f the Evi. Act. 
LAL Mogan PROSAD v, Govinp SAHU Pat. 417 
s. 123—Privilege under 3, 123— Procedure 
to be followed by heaaof department—Diary of 
foot constable shadowing mozements of suspect, 
- whether affairs of State. 

, The law requires that before privilege is claimed 
the head of the department should have the docu- 
ment in front of him, should give his attention to 
the matter, should weigh carefully whether the pri-= 
vilege should or should not be claimed and unless 
he is satisfied that affairs of State are concerned 
he should not claim privilege for a document or 
withhold from a Court the means of judging whe- 
ther a particular witness's statement is true or not 
true. It is true that the head of a department has 
an absolute privilege on the point, it is for him to 
decide whether the matter is one in which pri- 
vilege should be ‘claimed or should not be claimed, 
but it would be good to follow the practice of the 
English Law, namely that some indication should 
be given to the Court as to why privilege is claim- 
ed or what affairs of State are involved in the 
matter. Without such indication, there is always 
a dawger that the Court may ‘draw an adverse in- 
renos from the non-production of the document. 
The Court is entitled according to the circumstances 
eof each particular case to draw an inference ad- 

verse to thé party claiming the privilege. 

Under s, 123, it is only when the document deals 
with affairs of State that privilege can bea right- 
fully qafmed. The diary of a foot constable who 
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was shadowing the movements of a suspect cannot 
possibly become an affairof the State within the 
accepted meaning ofthe words, Moua4n Sines Bata 


v. EMPEROR Lah, 717 
Execution. Sere Decree 45,577 
———— Order merely consigning cse to record 


room is irregular. 

An order merely consigning a case to the record 
room is not one warranted by law; but unfortu- 
nately the Courts sometimes pass orders in such terms 
just to enable them to exclude the cass from the 


list of pending cases for statistical purposes. This 
practice is irregular and must be deprecated. 
DavLat Ram v. PRITAM SINGH Lah. 335 


Execution sale without attachment —Effect. 

An execution sale without attachment is not 
void. DAULAT Ram v. Pritam SINGH Lak. 335 
Execution Sale—Civil Rules and Orders (Calcutta) 

rr. 1 (4). 234—Intending bidders, if come within 

r. 1 (4)—R. 1 (4), whether requires suspension 

of Court sale on Fridays between 12-30 p. m, 

and 2 p.m.—R. 234 casts duty on officer holding 

to goon sale throughout day. 

A sale can be held by the Nazir or the person 
appointed to conduct the sale when the presiding 
Judge is not sitting in the Court room, The Nazir 
can approach him, if he requires directiors, when 
the presiding Judge is in Ohambers, The Court is 
not closed when the sittings are suspended on 


‘Fridays during the period mentioned in r, 1, 
sub-r. (4) of Civil Rules and Orders (Cal). An 
intending bidder does not come within the first 


part of sub-r. (4). Nor does 
category of persons whose presence “may be re- 
quired ” by the Court or its officers, Sub-r. (4) of 
r. (1) accordingly does not require the suspension 
of sales on Fridays between 12-30 and 2 p.a.- In 
fact r. 234, casts a duty on the officer holding the 
sale to go on throughout the day. Hence there is 
no irregularity when the Nazir holds a sale between 
12-30 and 2 p,m. FATEH CHAND MAHESRI v. AKIMUD- 
DIN OHoUDHURY Cal. 151 
Title, passing of—Property attached by two 
Courts of same grade—Sale held by Court which 
atiached property first, passes valid title to pur- 
chaser as against purchaser at second sale, ` 
Where same property is attached in execution of 
two different decrees by two different Courts of the 
same grade, the sale held by the Court which attached 
the property first, passes a prima facte valid title ‘to 
the purchaser as against the purchaser at subsequent 
in execution of second decree. Prem UHAND v. MULK 
Rag Lah. 529 
Financial Gommissioner’s (Oudh) Letter of 
August 7,1868, construction. BEE a i 
Fraud —Allegations of—Duty of party, 
The litigant who prefejs the charge of fraud should 
be compelled to place on record precise and specific 
details of those charges. BANWARI LAL p. SHUKRUDLAH 


Pat. 337 

Gift. Ser Mohammadan Law 181 
Government of India Act,1935 (25 & 26 Geo, 
V Ch. 42), Sse U. P. Regularization of Remis- 
sions Act, 19388 : 586 F. B. 
——— S. 107—Repugnancy due to overlapping 
between Provincial List and Federal and con- 
current Lists—S. 107, 27 applies. i i 
Obiter per Iqbal Ahmad, J.—Bection 107, Govt. of 
India Act affects the relati®ns between the Federal 
Legislature and the Provincial Legislature where 
the laws passed by the two Legislatures are among 


he fall within the . 
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the subjects in the Concurrent Legislative List and 
are repugnant to each other. It has no application 
to cases of repugnancy due to overlapping found 
between the Provincial List on the one hand and 
the Federal and the Concurrent Lists on the other. 
ATIQA BEGAM v. ABDUL Macunr Kuan All. 586 F. B, 
———- 8. 292—Naiure of s. 292. 

Section 292, Govt. of India Act is more than a 
‘mere preserving section. Its effect isnot merely to 
declare that the repeal of the Govt. of India Act, 
1915, will not affect the validity of the laws passed 
under that Act. It proceeds further and enjoins 
that all the law in force in British India imme- 
diately before the commencement of Part III shall 
continue in force until altered or repealed or amend- 
ed. .This provision, amounts to s direction that the 
alteration, repeal or amendment of any law inforce 
at the time of the commencement of Part ITI can- 
not be with a retrospective effect. Artiga BEGAM 
„U, ABDUL MAGEN KHAN - All. 586 F. B. 
‘—-— 88, 299 (3), 109, 107, Sch. VII, List 
. No 2 Entry No. 21—Validity of U. P. Regulari- 

gation of Remissions Act (XIV of 1938), if can 

be challenged on ground of want of previous 

sanction to its introduction required by s. 299 

Jo 

“The U. P. Regularization of Remigsions Act re- 
eeived the assent of His Excellency the Governor 
and its validity cannot, therefore, be called into 
question on the ground that previous sanction to 
its introduction as required by sub-s, (3) of a. 299, 
Govt. of India Act was not obtained. ATIQA 
BEGAM v. ABDUL MAGENI Kuan All. 586 F. B. 
Sch. VII, List No. 2, Entry No, 21— Entries 
in Legislative Lista—Construction — Whether 
tmpugned Act falls within any of Legislative 

entries—Substance of Act must be ascertained. 

In construing the entries, the scheme of the Govt. 
of India Act isnot to be lost sight of, and de- 
parture from the ordinary meaning of the words 
used is permissible to give effect to that scheme. 

In order to decide whether the impugned Act 
falls within any of the Legislative entries one hag 
to ascertain the true nature and character of the 
enactment its “ pith and substance,” and itis the 
result of this investigation, not the form alone 
which the statute may have assumed under the 
hand of thedraughtsman, that will determine with- 
in which of the Legislative Lists the legislation 
falls and for this purpose the legislation must be 
scrutinized in its entirety. ATIGA BEGAM v. ABDUL 
Macani KHAN All, 586 F, B, 
— — Power of legislation given by 
Entry No. 21, scope of. 

In order to avoid overlapping, Entry No. 21 
Act must be so 








Sch. VIF, List No. 2, Govt of India 
construed as to exclude from its purview the power 
to legislate about the procedure of the Oriminal, 
Civil and Revenue Oourts, Thé power of legislation 
given by Entry No. 21 must, therefore, have refer- 
ence to substantive law with respect to the matters 
in that entry. ATIGA BEGAM D. ABDUL Macunr KHAN 
All, 586 F. B, 
Grant—Dunlop's Proclamation—Claim by khot 
against tenant to teak and injayali trees— 
Tenant tn permanent occupation of land with 
right to transfer etc., without khot’s consent— 
Tenant held entitled to trees growing thereon— 
Subsequent kabuliyats held ineffective as violat- 
ing Dunlop's Proclamation which is irrevocable. 
The khot besides being the farmer of the revenue 
has some other interest, which could be described 
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BS quasi-proprietary, that is, he hasan interest im 
the village which might under certain circumstances 
be an estate in possession, But on that account he 
cannot claim the right to the teak and injayali 
trees against the tenants who are holders of the 
khoti-nisbat lands. For, the tenants besides being 
in permanent occupation have aright to transfer the 
estate as security without the consent of the khot. 
They can assign their rights in it without such 
consent, and they can also will it away as they 
like. Hence in a popular sense they can say that 
the land is theirs forthe purpose of the Dunlop’s 
Proclamation although the lands are khoti-nisbat 
lands, Consequently the tenants are entitled to the 
teak and injeyali trees growing on the khott- 
nisbat lands in their occupation within the meaning 
and Dunlop’s Proclamation. 

The Dunlop's Proclamation is an irrevocable grant 
of royalty trees, such.as teak, blackwood, and 
sandalwood trees. The subsequent grant by Govt. 
by kabuliyat of 1863 or 1865, would violate the terms 
of the proclamation and, therefore, would be in- 
effective unless it is proved that the tenants came 
on land subsequent to Act I of 1865. Dawoop 
ABDUL REHMAN v, BALAJI DHARAMNAK MAHAR 

Bom. 54 
Guardians and Wards Act (VIII of 1890), s. 7 

—Proof of fact of appointmentof guardian. 

In the absence of any plea of fraud in respect 
of the obtaining of the certificate of guardianship, 
the production of that certificate is all that is re- 
quired to prove the fact of the appointment of a guar- 
dian. BHAGwATI PrASAD v. U.P.Goverment AH. 281 
S. 39 (n)—Diseretion of Court. to appoint 

or not person residing outside jurisdiction of 

Court, as guardian. 

It is within the discretion of the Court to ap- 
point as guardian aman who does not reside with- 
in local limits of its jurisdiction or not. There is 
no provision inthe Guardians and Wards Act, pro- 
hibiting the appointment of a personas a guardian 
who does not reside within the local limits of -the 
jurisdiction of the Court. A plain reading of s. 39, 
Guardians and Wards Act shows that the Court has 
been given the power toremove a guardian who 
has ceased to reside within its local limits. The 
word ‘“ may “ has been used and not “shall. 
But the converse proposition is not true. ABDUL 
JABBAR KHAN v. MosAMMAD Daun Kaan Pesh, 555 
Hindu Law—Adoption—Adoption by widow after 

death of her unmarried son, if divests her of 

estate—Rent decree against mother alone after 
adortion—Auction-purchaser of holding at execu- 
tion acquires no interest. 

Where a Hindu widow adopts a son on the death 
of. her unmarried natural son, the adopted son 
would divest the adoptive mother of the estate 
inherited by her from her son. Hence an  auction- 
purchaser ata sale of a holding in execution of rent 
decree obtained only against adoptive mother after 
adoption acquires no interest in the holding. HAMED 
Gazi y. BADAT ALI SIKDAR ; - Cal. 479 
—— c Bombay —Widow— Authority. 
` A Hindu widow cav, according to the law pre- 
valent inthe Mahratha country of the Bombay Pre- 
sidency, validly adopt a sop to her deceased hus- 
band even without the consent or permigsion* of 
his surviving co-parceners or the express authority 
of her husband. Of course this power could onby 
be exercised by the widow if there Was no express 
prohibition by the husband against an adoption 

In the case of the thres regenerate classes _ of 
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Hindus, including Vaishyas, there must be in ad- 
dition to the giving and taking the religious cere- 
mony of adoption, including the datta homam, ex- 
cept perhaps in the Punjab where the Customary 
Law prevails. The giving and taking of the boy 
and the detta homam need not be simultaneous, 
but that after the giving and taking has been com- 
pleted the datta homam may well follow later on with- 
out any limit of time as to the interval—even after 
the death of the natural or adoptive father. Of 
course in a case where the datta homam has not 
been performed it would be open to the natural 
parents of the boy to revoke the gift. Butif and 
‘when the datta homam ceremony has been per- 
formed, the adoption is not only complete but re- 
lates back to the date and time of the giving and 
taking. - When once the adoption is thus complete 
it relates back to the death of the adoptive father, 
the fiction being that the’son is considered to have 
been conceived at or before the time of the death 
of the adoptive father and to have been born to 
him at the time of the adoption and he, therefore; 
becomes entitled to all the rights of a co-parcener, 
including the right as such to the family property, if, 
however, before the adoption the surviving co- 
parcencer of the person to whom the boy is adopted 
by the widow diversts himself of the family estate 
by gift or by will the adoption subsequently made 
does not affect the validity and legality of such 
gift with the necessary result, that though the 
adoption may be thereafter valid and complete the 
adopted boy would be entitled to no share in the 
property so gifted but only to a share in what may 
remain of the family property, if any. HARIDAS 
KisaNDAs QuvJaRaTI v. NARAYANDAS JAGMOHANDAS 
_ QUJABATI Bom. 545 


———Adoption—Family divided—Adoption by 
widow with consent of nearest sagotra sapindas of 
her husband—Major daugher’s son not consulted— 
Validity. 

An adoption by a Hindu widow is valid when 
the family is divided and she has obtained the 
consent of the nearest sagotra saptndas of her hus- 
band, though she has not consulted a daughter’s son, 
he being of age. In other words, the Hindu Law does 
not demand that the daughter’s son shall ‘be con- 
sulted, if he is of age, beforethe widow can adopt, 
in case the proposed adoption has received the 
approval of her husband's nearest agnates. SEs- 
HAMMA D. NARASIMARAO , Mad. 250F. B. 
:— — Sole surviving co-parcencer, right 

of to dispose of entire. property—Subsequent adop- 

tisn by widow of deceased brother—Adoptee, if can 
challence dispositions. 

The sols surviving co-parcener can dispose of the 
entire property as he likes and the subsequently 
adopted son of his deceased brother could not ques- 
tion the validity of that disposition. That is be- 
cause the rights of an adopted son do not relate 
“back to.a period earlier than the date of the adop- 
tion, AYYANGOUDA V. GADIGEPPAGOUDA Bom. 873 


—-— Vaishyas — Ceremony — Datta 
homam, necessity of—When can be performed. 
"Though no adoption ceremonies are necessary in 
the casp of Shudras there must be a giving and 
taking of the boy in adoption as a condition pre- 
gedent to the completion and the validity of the 
adoption. HARIDAS KISANDAS QUJABATI v. NARAYANDAS 
' JAGMOHANDAS GUJARATI Bom. 545 
———— T Widow's righti—Widow agreeing to 

claim maintenance in cash and surrendering pro- 


INDIAN OASES 


[1940 


Hindu Law—contd, 


perties allotted for that purpose—Her right to 

adopt, if lost— Effect of adoption. 

An adoption besides being a sanskar involves a 
religious duty and ceremony. The incident of that 
adoption may involve divesting of the estate vested 
in a family member, But so far_as the religious 
conception underlying the practice of adoption goes, 
the law would not countenance an agreement which 
expressly aims at surrendering the spiritual duty 
of the widow. Therefore, by claiming maintenance 
in cash aud surrendering the properties allotted 
for that purpose the widow cannot be said to be 
impliedly agreeing either that she would give up 
her right to adopt or that the adopted son’s right 
should be restricted in relation to hie claim to the 
family property. AYYANGOUDU V. GADIGEPPAGOCDA 
Bom. 873 

Ancestral business—Persons belonging to 

Vaisya community having trade as their kulachara 

—Elder brother carrying on altogethér new business 

in partnership with stranger—Whether family 

business—Liability of younger brother for debts 
incurred in such business. 

The fact that the parties belong to the Vaisya 
Community and tradeis ordinarily their kulachara 
may enable the Court more easily to come toa con- 
clusion in favour of the trade being a family trade 
than when dealing with families belonging to other 
communities. But it cannot be laid down as an 
independent rule of law that in the case of people 
belonging to this community, the managing member 
must be held entitled to bind the other co-parceners 
by debts incurred in connection with a trade carried 
on by him, without any investigation as to the 
nature and antecedents of the business. 

Where the business in yarn started by the elder 
brother belonging to the Vaisya family was a wholly 
new line and the partner with whom he carried on 
that business was also a stranger and not one with 
whom the family had been associated in business 
before : 

Held, that the business carried on by the elder - 
brother could not be regarded as an ancestral 
business and the younger brother could not be 
held liable for the debts incurred ‘in connection 
with it, OnIMAKURTHI VENKATARATHNAM v. NooNBY 
SaMBASIVA Rao Mad, 815 
Ancestral property—Sole surviving co- 

parcener making profits by sale of ancestral pro- 

perty—Invesiments from such profits, tf liable to 
division between him and subsequently adopted son 
of his deceased brother. 

If profits were made from business started with 
the proceeds of the sale of ancestral property, the 
investment made from these profits would form 
part of the ancestral co-parcenary property. The 
acquisition by reason of such investment would be 
liable to division between the adopted son of the 
deceased brother of the acquirer and the acquirer. 
AYYANGOUDA V. GADIGEPPAGOUDA Bom. 873 

Debts— Ancestral business Business start- 
ed by father stopped in hia life time—Sons on hia 
death selling business—After lapse of time sons 
starting same business „with money borrowed on 
mortgage of family property — Mortgage, if bind- 
ang on minor sons. 

Whenthere is an existing business carried on by 
the father after his death that business in the hands 
of his sons will be an ancestral business in which the 
sonsby the operation oflaw acquire rights and 
liabilities. One of the incidertts of the family rela- 
tionship is the right of the manager to pledge the 
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credit of the family including the minor co-parceners 
for purposes necessary to -the continuance of the 
business which itself is one ofthe sources of the 
family income. Ifthe business for reasons purely 
incidental to ordinary commercial practice should 
cease to function for a short period and then be 
revived in such circumstances as would justify the 
inference that there was continuity between the old 
business and the revived business. The revived 
business should be treated as an ancestral business 
carrying with it the incidental rightsand obligations 
of an ancestraltrade. The question whether a break 
of continuity does or does not bestow upon the 
revived business the character of anew enterprise 
started by the adult members in their individual 
capacity is subatantially a question of fact. 

The father started a rice milling business which 
was different from the customary trade carried on by 
the family, and it was stopped in his lifetime. Its 
assets were not liquidated until after his death. 
But there was apparently a complete termination of 
the business by thesale of allthe plant followed by 
an interval of five yeara in which no rice milling 
business of any kind was done by the family. Then 
there was the purchase of a new rice mill largely 
financed by borrowing money on the family pro- 
perty : 

Held, that in the circumstances it could not be 
held that the new rice mill was a continuation of an 
existing ancestral family trade or that by operation 
of law the minor son acquired liabilities in this new 
business according to the discretion of the manager in 
raising money for purposes which he thought to ba 
necessary for starting this new trade. The mortgage 
was not therefore binding on the minor membars of 
the family. KALANDAR ROWTHER p. SIVAPUNYAM CHE- 
TTIAR Mad. 843 


Debts—Anceatral business—Whether buat- 
ness is ancestral depends on facts of each case. 
` Tt has to be decided on the facts of each case whe- 
ther the particular business which the elder brother 
in a joint Hinda family carries on is or is not an 
ancestral family business, in connection with which 
the minor member’s interests in the family property 
can be made liable for the trade debt, (OHIMAKU- 
RTHI VENKATARATHNAM V. NooMEy SANBAsiva Rao 
Mad>815 
~ Father—Son’s liability—How far 
liable for debts by father for financing family 
business. 

The son is liable for the debts incurred by the 
father, to the extent of his share in the joint family 
property when the debt incurred by the father was 
not incurred for immoral purposes but for the pur- 
pose of financing the business upon which he and 
his son depended for their sustenance and support. 
LAKHMIOHAND DETKISHINDAS AHUJA Vv. AMAROHAND 
KHEMCHAND . Sind 282 


—- Ratification —Question to be decided 
on facts of each case—Held there was no ratifi- 
cation. i l l 
The question of ratification must be decided with 

reference to the facts of each case. . AP 

Held, on facts that no ratification by the younger 
brother had been made out. CHIMAKURTHI VENKATA- 
RATHNAM V. NOoNEY SAMBAsIVA Rao Mad. 815 

Famlly arrangement—HZesentials. 

It is one of the necessary requirements of a 
family arrangement that it must be concluded with 
the object of settlingsome bona fide disputes arising 
out of conflicting claims to property cither existing 
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or likely to arise. HARIDAS KISANDAS GUJABATI v. 

NARAYANDAS JAGMOHANDAS GUJARATI Bom. 545 

—-—Famlly busIness— Incidents of, whether 
common to ordinary partnership firm—Ctivil Pro- 
cedure Code (Act V of 1908), O. XXX—Applicability 
to joint Hindu family firm. 

Incidents of Hindufamily business are not common 
to an ordinary partnership firm. The fundamental 
distinction is that the relation of the members of the 
family to the firm is not regulated by contract but is 
the creature of the Hindu Law and inter se the mem- 
bers are not partners in thesense in which that term 
is used in the Partnership Act ; nor can itbe said 
that they have any special interest in the family 
business or any definite share therein. There is 
community of interest in and unity of possession of 
all the assets of the firm between all the members of 
the family like any other co-parcenary property. 
Hence the provisions of O. XXX, Civil P. C., do not 
apply toa joint Hindufamily firm, because the rights 
inter se of the members of sucha firm are not exclu- 
sively regulated by contract. Upon ordinary con- 
tracts entered into by a family firm, actions have tu 
be brought in the mame of the members of the 
family. ZusyA PABO0OL DAMEL ~v, MANMOHANDAS 
LALLUBBAI PRATAP Bom. 618 
- —Jolnt family —Member cannot make will. 

A member of a joint family has no power to dis- 
pose of the joint family property by a will. 
HARIDAS KISANDAS GUJARATI v. NARAYANDAS JAGMOHAN- 
DAS GUJARATI Bom, 545 
— —Undiwided .interest of co-parcener 

whether can be attached after his death. 

The undivided interest of a cO-parcener in a 
Mitakshara family may be attached in his lifetime 
in execution of a decree against him for.his personal 
debt, and if it was attached during his lifetime, 
it might be sold after his death whether the order 
for sale was made during his lifetime or after his 
death, but it cannot be attached after his death 
(except where the co-parcener is the father), for it 
then ceases to be his interest and passes to the 
other co-parceners by survivorship. It is only the 
attachment effected during the lifetime of the debtor 
that would prevent the accrual of his interest to 
his co-parceners by survivorship. URBAN Oo-oPERATIVE 
Bank, Ltp. v. HONAVAR Havik Co-OPERATIVE Bank, 
LED. Bom. 433 
— businesa—Two sons dividing joint 

family property—Part of it joint family business 

— Each son starting his own business—Sons whether 

starting new branch of old family business. 

Quere.—It is extremely doubtful whether, when 
two sons divide up joint family prope:ty and a part 
of that property is a joint family business and each 
son starts.a business of his own, it can bp said 
that the two sons are starting merely a new branch 
of the old joint family business. LAKHMICHAND 
DEVKISHINDAS AHUJA V. AMARCHAND Kt EMOaAND 

Sind 282 
Migration— Efect on personal law. 

Where a person migrates from one part of India to 
another, prema facie, he would carry his personal 
law, but it will also be open to him to renounce that 
law and be governed by the law- prevailing in the 
locality to which he has migrated, and this must be 

















affirmatively proved. Till thén the personal laweby 


which he was governed before migration will continue 

to have obligatory force on him, P. 8, VENKATARAMAY, 

v. A O. JANAKI R _« Mad, 826 

— Partition — Alienation, if mode _ of 

severance of joint family—Suitto set aside aliena- 
e 
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tion and recover share in property alienated, whe- 

ther one for partition. i 

Hindu Law does not recognize alienation as a 
mode of severance ofa joint family. An alienation 
by a member of his share in the whole of the 
jotnt family property or in any part thereof would not 
sever his status from the family and make him a 
divided member in respect of the property alienat- 
ed. He continues to be an undivided member of 
the family with rights of survivorship between 
himself and the remaining members in respect of 
all the joint family property other than what he 
has transferred. 
. Where, therefore, a suit in substance is not one 
for partition but to set aside an alienation by the 
father or a managing member other than the father 
and recovery of possession of the plaintiff's share 
in the property alienated, the inference of an un- 
equivocal intention to separate from the family 
which 8 suit for partition in the technical sense of 
the term as understood in Hindu Law gives rise to, 
cannot follow. If the institution of such a suit 
should be taken as evidence of an explicit declara- 
tion by the member to hold the share which he 
seeks to recover in severalty, there must be a clear 
indication to that effect in the plaint or there must 
be some other evidence to show that it was bis in- 
tention to so hold the share which he seeks tore- 
cover. The Oourt will have to determine if there 
was any such intention expressed in the plaint and 





come to a conclusion onthe point. OsImMALAKoNDA 

RAMASUBBARAYA SASTRI v GANAPATHIRAJU VENKATA 

APPALANARASIMHARAJU Mad, 700 
—Partltion— Essentials. 


All that is necessary for partitiou amongst 
members of a joint Hindu family isa clear declaration 
as regards intention to separate and actual partition 
of the prcperty by metes and bounds is not necessary 
to effect severance of joint status PUNJAB NATIONAL 
BANK, LTD, v. OFFIOIAL REORIVER, KARNAL Lah. 833 
—— — Nambudris of Madras—Rule of 

law applicable to Hindus governed by Mitakshara 

that unequivocal declaration of intention by member 
of joint family to separate himself effects severance 
of joint status, also applies to Nambudris—Rule 
of law has been embodied in 3. 23, Madras 

Nambudrt Act (XXI of 1933), 

The rule of law which applies to the Hindus gov- 
erned by the Mitakshara Law namely that there is 
a division of status, and, soto speak, a division of 
title, and a proprietary interest vested in the per- 
son concerned the moment he makes an unqualified 
and unambiguous declaration of his intention to 
claim his share and separate himself from the 
family even though such declaration is unilateral 
should also be applied to the Nambudris governed 
by the Mad. Nambudri Act even though the Mitak- 
shara as such does not apply to the Nambudris. 
By enacting s. 23 of the Act the Legislature hag 





given effect to this established rule of law. 


Hence where a Nambudri institutes a suit for 
partition of his share in the property of hisillom 
and then executes a will leaving all his property 
including his share in his illom property to his 
wife and children, his wife and children are en- 
titled on his death to be brought on record as‘his 
legal representatives and to continue the suit for 
partition. K.P, MADHAVI AMMAL v. M, SUBRAMANIAN 
NAMBUDRIPAD. | Mad. 852 
~— Partition of lands—Party alleging 
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Where the lands were partitioned by metes and 
bounds and the common title which the parties had 
before in the lands of parent estate is severed, 
the party alleging that the lands are still joint 
must prove that since the partition lands were 
again thrown into common stock. 'RANADA KISHORE 
Roy v. SWARNAMOYEE DEBI Cal. 761 

Personal law—Scope of. 

Inevery case where the question arises what is ` 
the law by whicha person is governed regard should 
be had to the law of the class or familyto which he 
belonged. Of course, if he did not belong to any. 
particular class or family it would be the general 
doctrines of Hindu Law prevalent in that Province 
wherein he resided. Onceitis determined whatthe 
personal law of a person is, it will continue to be of 
obligatory force on him, P., S, VENKATARAMAN v. A, 
O, JANAKI Mad. 826 

Widow—Altenation by—Suit by reversioner 
for possession on widow's death—Liability of 

‘alienee for mesne profits, 

A voidable transaction does not necessarily and 
always imply a good title until avoided, 

Jn the case of a reversioner suing for possession 
on the ground that an alienee from the widow has 
not derived a title binding on the estate, the 
alienee must be treited as being in possession with- 
out title from the date of the widow’s death and 
the reversioner is entitled to mesne profits as from 
that date, though on account of the law of limita- 
tion, the Court can award mesne profits only for 
three years prior to the date of the institution of 
the suit. Even in cases in which the reversioner 
is directed to pay a certain sum of moneyas re- 
presenting the portion of the consideration found 
binding on the estate, the persons in possession are 
only entitled to claim interest on the amount found 
payable and are not on that account anytheless 
liable for mesne profits, KRISUNAMURTAY v. SATYA- 
NARAYANA Mad. 751 
co-sharer for 





— If can sue her 


partition. 

A Hindu widow is entitled to maintain a suit 
for partition against her co-sharer or co-sharer of 
her late husband. All that has to be secured in 
favour of the reversioners is that the partition 
should be so carried out as not to affect their rights. 
RANADA KisHore Roy p. SwARNAMOYEE DEBI 

Cal. 761 

Maintenance—Suit by widow for 

matntenance, after partition of family—Her claim 

held enforceable only against co-parcener to whom 
her husband's share has been allotted. 

The duty of maintaining the widow devolves on the 
persons who takethe property of the deceased un- 
divided member of the family andthe .duty is 
dependent on the taking of the property. Oon- 
sequently where the widow of a co-parcener sues for 
maintenance after the family has become divided, 
her claim is enforceable only against the co-parcener 
to whom her husband's share has been allotted, 
JONNALA LAKSHMIDEVAMMA Y. JONNALA VEERA REDDI 

Mad.696 FB 
Will—Construction—-Will held did not 
create T as absolute owner and the will was invalid, 

After giving some legacies to his relations a 
Hindu, by a will provided that one T “should 
manage my property after my lifetime- in the same 
manner in which Iam at present managing my prop- 
erty as owner,” and that in doing so he should 
proceed after taking the joigt consent of certain 
persons named therein. Then followed the material 
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portion of the will “after my death the said T 
should make whatever arrangements—whatever 
dharmada—that areto be made of my properties 
with the advice of the said four persons” : 

Held, that reading the material part of the will 
as a whole, the testator did not intend to make T 
an absolute owner. The words “as owner” qualified 
the vahivat made by the testator himself and not 
the vahivat of T: 

Held, also that the testator did not create any 
power of appointment as known to English Law. 
The will read as a whole clearly pointed to the 
intention to create a trust and T was appointed a 
trustee under the will to manage the property with 
the consent of other persons and.devote the income 
for the purpose of dharmada, 

Held, further that the bequest for the purpose of 
dharmada being vague was invalid, and, therefore, 
the property fell on those persons who would be 
the heirs of the testator if he had died intestate. 
TRIKAMBHAI JIBHAI v. FULABHAI KaLipas Bom.123 
~WIll—Estate cannot remain in abeyance. 

Under the Hindu Lawa Hindu cannot devise his 
property in sucha manner that the estate might 
remain in abeyance for any time, TrIKAWBAAI 
JIBHAAI v. FULABAAT KALIDAS Bim. 123 
Identification. Sze Oriminal trial 649 
Income Tax Act XI 0f1922), s 4 (2) — Assessee 

resident of British India doing partnership businesa 

at S in Indo-China—Profits made there remitted to 

Mysore for purchase of Mysore Government bonds 

—Bonds sent to Bank at Madras for safe custedy— 
_ Asseasee obtaining overdraft on security of these 

bonds— Investment in bonds held conrersion of 

profita into capital. i : 

Where a person invests profits in bonds and no 
question of remittance of profits arises, the bonds 
will constitute capital assets, 

An agsessee, a resident of Madras Presidency 
derived income from a business carried on by him in 
partnership in Saigon in Indo-Ohina. The assessee 
remitted a portionof profits made in Saigon, during 
the year of account to the Bank of Mysore, Mysore 
Oity, and there purchased Mysore Govt. bonds of 
certain value, The whole of this amount was paid 
out of the moneys remitted from Saigon. For some 
time the bonds remainedin the custody of the Bank 
of Mysore, but subsequently the assessee caused them 
to be sent to the Madras Branch of the Imperial Bank 
of India for safe custody. Subsequently, he arranged 
with the Kumbakonam Branch of the Imperial Bank 
of India for an overdraft on the security of the 
bonds : i 

Held, that the investment of the moneys remitted 
to Mysoresby the assessee must be held to be a con- 
version of profits into capital, and nothing more. The 
fact that he deposited them by way of security for an 
overdraft did not change their *character. CoMMIs- 
SIONER OF INcoME-TAx, MADRAS v. J. M. MUHAMMAD 
ISMAIL ROWTHER ` Mad. 321 SB 
$. 4 (2)—Held, remittance was rightly 

treated as remittance of profit. 

The assessee a Nattukottai Ohettiar had his 
headquarters in Karaikudi. He was a partner with 
two otber Chettiars in a money-lending business 
carried on in T and K in the Federated Malay 
States. The K business had resulted 1n considerable 
profits before the T -business was started. The 
partners. borrowed from another Ohettiar firm doing 
business in T the suns of Rs. 27,500. This money 
was divided between the partoers and the assessee 
received as his share, Rs, 7,500 which his agent in 
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' of the Income Tax Act, the sum of Re, 


b 6.00. 
Income Tax Act—contd. 


T then remitted to Karaikudi. To pay off the 
lender the assessee and his partners transferred 
profits from the K branch to the T branch, and out 
of the remittance of profits, they fully discharged 
the loan. The income-tax authorities treated this 
‘remittance of Rs. 7,500 by the assessee asa remit- 
tance of profits in respect of the year of assess- 
ment : 

Held, that under a proper construction of s. 4 (2) 
7,000 was 
rightly included in the assessment as a remittance 
of profits, OoMMISSIONER oF INCoME-TAx, MADRAS », 
MEYYAPPA OnETTIAR Mad.395 SB 

s.8 as amended by Burma Adaptation 
of Laws Order (1937)—Object—If retrospective 

. ~Burma Adaptation of Laws Order (1937), cl. 10 
- —How far affecte Proviso 2, s 8, Burma Income 

Tax Act (XI of 1922)—If affects rights acquired 

before coming in force of Government of Burma 

Act—Interest on Government securities issued 

income-tazx free, before Government of Burma Act 

came in force tsexempt from tax throughout 
currency of securities, 

Section 8, Income Tax Act, as amended, is in- 
tended to point to the law by which any future 
issues’ of the Govt. of India shall be governed. 
“This section is not retrospective and it does not 
affect the-exemption from liability to tax ofa loan 
which was issued by the Govt of India years ago 
having regard to the Govt of Burma Act and cl. 10 
of the Burma Adaptation of Laws Order. 

‘Clause 10, Burma Adaptation of Laws Order 
gays, in the plainest term3, that a right, which has 
already accrued ‘prior tothe Govt. of Burma Act 
coming into forcs, is not affected by any amendment 
made by the Adaptation ‘of Laws Order. The 
right to’ get interest on securities free of income- 
tax is aright which is attached to the securities 
themselves andis not merely the personal right of 
the particular person who happens to be the holder 
of the securities at any one time. Therefore, the 
question as to when the purchaser became possessed 
of the securities does not arise. The interest on 
securities issued long before the Govt. of Burma 


- 





Act came into force cannot be made liable to in- 
come-tax in Burma throughout their currency, 
COMMISSIONER OF INCOME-TAX, BURMA v, ORNTRAL 
BANK OF an Rang. 614 S B 
—sS. . ` 

Sen Income Tax Act, 1922, 5. 59 . 710 

- Ser Income Tax Act, 1922, s. 59, Rules eee 31 
ihi : 02 


-8.10 -Policy-holders and share-kolders of 
insurance company disttnct— Company is not 
mutual society. 9 
Where an insurance society is a company regis- 

tered underthe Oompanies Act and has a share 

capital and share-holders distinct and separate from 
the premia of policy-holders, and the policy-holders 
themselves, the society isnot a mutual society and 
is therefore not exempt from taxon income on that 
account. OOMMISSIONER OF INOoME-TAx, BOMBAY 

PRESIDENOY Sinp & BALUOJISTAN y. SIND CENTRAL 

PRovIDENT FUNDs Sooirty LTD Sind 716 

——— 8. 10 (2) (W;—Company carrying om hotel 
business leasing out one of its hotel buildings with 
fittings according to rower given under Articles of 
Association—Company, if entitled to depreciation 
allowance in respect of such building under 
8. 10 (2) (vd). 

The assessee company carried on hotel busingss 
in two separate buildings. The assess% pad the 
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power under the Articles of Association to carry on the 
hotel business or lease the whole or part of its under- 
taking, The assessee aceordingto this power leased 
one of the premises and its furniture and fittings to 
another firm for running a hotel. The assessee claim- 

‘ed that they were entitled to 
allowance under s 10 (2) (vi), Income Tax Act in 
respect of the building let out: 

Held, that the assessee was entitled toan allow- 
ance for depreciation under s. 10(2) (vz) in respect of 
building let out. COMMISSIONER oF INCOME-TAY, 
MADRAS v., Meesrs. BosETFo BROTHERS LTD., MADRAS 

; Mad.177 SB 
$. 10 (2) (vVI)—Deprectation allowance, when 
can be claimed. 

Per Krishnaswami Ayyangar, J.—The use of the 
definite article “the” and of the word “such” in 

els. (iv) and (vi)ofs. 10 (2), Income Fax Act makes it 
clear that the business contemplated in cl. (wt) of the 
section is the business carried on by the assessee and 
not by any person or persons other than the assessee, 
and that it is in respect of a building belonging tothe 
assessee, and used for his business that he can claim 
a depreciation allowance. COMMISSIONER oF INCOME: 
TAX, MADRAS ~v. Mzssgs. BosETTO BrotsEers Lp. 
MADRAS Mad.177 S B 
—s. 10 (2) (vi) Proviso (b)—S. 10 (2) (vi), 
Prosiso (b), construction of—Depreciation is to be 
claimed by assignee of business and not assignor. 
On the construction of s. 10 (2) (wi), Proviso (b) 
“the right to set-off past depreciation only exists in 
the person who continues to derive profits in re- 
spect ofthe business concerned. The right to 
claim depreciation is not a personal right of the 
party who has parted with the ownership of the 
property in respect of which depreciation is to be 
assumed. In re Davin Sassoon & Oo. LTD. F 
Bom. 706 
— s$. 13—86, 13i: computation section—Assessee, 
whether entitled to further notice before s. 13 is 
put into operation. 

Section 13, Income Tax Act is not an assessment 
‘but a computation section. Its provisions instruct the 
' Income-tax Authorities as to the method to be adopted 

in computing the profits and gains of the business in 
question. Primarily the method is.that adopted by 
the assessee. Where a return has been made and 
‘notice has been given and a corrected return has been 
putin, the assessee is not entitled to further notice 
and to further scrutiny before the powers conferred 
by 8. 13 are put into operation. OoMMISSIONER OF 
IncomE-TAx, O. P. & U. P. LuckNow v. Messrs. 
BADRIDAS RAMRAI SHOP, AKOLA Nag. 69 
——-— 85, 22 (3), 23 (4), 13—Applicability of 








8. 22 (3). 

BN eoHa 22 (3), Income Tax Act is designed to 
enable a person who has made a return which he 
subsequently discovers contains an omission ora 
wrong statement to correct that wrong statement at 
aby time before the assessment is made. It does not 
apply to the case-of a person who has made a false 
-return knowing it to be a false return and whose 
false return is discovered by the .Income-tax 
‘Officer. COMMISSIONER oF INOOME-TAK, O. P. & U.P. 
LUCKNOW v. Mzssrs. BADRIDAS RAMBAI Suop, Å KOLA 

: ~ Nag. 69 

s. 23 (4)—S, 23 (4), applicability—Income- 

. tax Officer, if can guess as to what assessment 
should bè. e 

lf no return has beén made at all or ifa return hag 

been made and the notice given has not been com- 

' plied with, then s. 23 (4), Income Tax Act applies and 

y @ 





claim depreciation 
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the Income-tax Officer has to make the assessment to 
the best of his judgment, Where s 23 (4) applies go 
long as the Income-tax Officer does not act dis- 
honestly, vindictively or capriciously but exercises 
his judgment, he may make such assessment as he 
thinks fit even to the extent of guessing what the 
assessment should be. CoMMISSIONER OF INCOME-TAX, 
O.P.& U. P. Lucknow v Masses. Bapripas RampRat 
SHOP, AKoLA l Nag. 69 
———— 8. 24 Sre Income Tax Act, 1922, 5, 26 Dad 


———- 5, 24—Applicability of s. 21. 

Section 24 does not apply by any means to every 
assessment ; it only applies where there is a profit 
under one head, and a loss under another. In re 
Davip Sassoon & Oo. LTD Bom, 706 
——-8S. 26 (2), 24, 10 (vi}, Proviso (b)— 

Assignment of business— Assessment under s 26 (2) 

a ila for—Predecessor, if entitled to benefit 

of s. 24, 

Where there has been an assignment of a busi- 
ness ib is the successor, and not the predecessor 
who -is to be assessed under s. 26 (2), Income Tax 
Act. Hence s 24 whichenables an assessee to set-off 
the loss of profits under any head mentioned in 
s. 6, against the profits received under any other 
head, can only apply, in a case falling under s. 26 


(2). In such a case the predecessor-in-interest can- 
not claim benefit of s. 24. In re Davip Sassoon & 
Oo. LTD. Bom. 706 


— 





S. 54—S. 54, object of —Joint aszessee—If can 
use certified copy of assessment order to detriment 
of his co-assessee tn contentious proceedings between 
them. ; 
The purpose of s. 54, Income Tax Act is clearly 

to secarethat assessees shall not be deterred from 
making a frank statement of their income and fnan- 
cial position generally by the fear that the informa- 
tion which they supply to the Department will there- 
after ba disclosed to other persons, who may uae it to 
the detriment of the assessees. 

It may be that in the case ofa sole assessee there is 
no objection to his using certified copy of assessment 
order as evidence in legal proceedings if there are no 
other objections toits admissibility. It may be said 
that the provision that an assessment order shall be 
treated as confidential is a privilege which an assessee 
may waive if hethinks fit to doso. However, it would 
be a startling thing if a joint assesses were to be per- 
mitted to use the copy of such an order to the detri- 
ment of his co-assessee in contentious proceedings 
between them. .PROMATHA Natu PRAMANIOK v. NIRODE 
OHANDRA QuyoOSsE Cal. 37 

s, 59 (2), Rutes under r. 31—R. 31, applic- 
ability to dividing insurance society—Business of 
company held dividing society business. 

The definition of dividing insurance business n 
the Rules of the Govt, of India refers to dividing 
society insurance business andit cannot be said that 
because the Govt. of Bombay in Rules made under 
Act V of 1912 have defined ‘“‘dividing society” in 
similar terms for the purposes of that Act and a, 3, 
Life Assurance Companies Act, VI of 1912, ex- 
cludes the application of its provisions to Provident 
Fund Societies under Act V of 1912, a life assurance 
company under Act VI of 1912 cannot be a dividing 
society and r. 31 of the Income-tax Rules cannot 
apply tothe business of a dividing (insurance) 
society : 

Held, that the business of, the society fell within 
the definition’ of dividing society and r, 31 ap- 
plied. OommisstoNzER OF INOOME“TAK, BOMBAY 
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PRESIDENOY, SIND & ADEN v. INDIAN RELIEF & BENEFIT 
INSURANOE Co. LTD. KARAOHI Sind 202 
——- —s, 59, Rulesunder,r. 31,88.66(2), 10 

—Whether on facts found society is dividing society, 

is question of law. 

It is open tothe High Oourt as a question of law 
to find whether on plain facts found by the Assistant 
Commissioner the Society is a dividing society within 
the meaning of r. 31 of the Income-tax Rules, This 
is a matter of legal inference, and it is just as much a 
question of law as to whether facts found by a Sub- 
ordinate Court door do not amount to adverse posses- 
sion, COMMISSIONER oF INOCOME-Tax, BomMBAyY 
PRESIDENOY, SIND & ADEN v. INDIAN RELIEF & BENEFIT 
INSURANCE Co. LTD., KARAOHI Sind 202 
ss 59,10, Rules unders. 59— R. 3i— 

Sums payableto policy-holders of insurance com- 

pany not fixed before hand but varying according to 

yearly collections—Business held was dividing 
society insurance business and that r. 31 applied. 

Where according tothe -rules of an insurance 
society the sums payable, to policy-holders subject 
to a certain maximum, are not fixed beforehand, but 
vary according to the yearly collections which is the 
fund out of which benefits are paid to subscribers 
after deduction of certain percentages for the Work- 
ing Fund, Reserve Fund, Emergency Funds and 
Equalization Fund, then the society carries on a 
dividing society insurance business within the mean- 
ing of r. 31 of.the Income-Tax Rulesand r. 31 canbe 
applied. OomMMIssionER oF INcoME-TAx, BOMBAY 
PRESICENOY, Sinp & BALUOHISTAN v., SIND CENTRAL 
Pgovipenr Fonps Society LTD, Sind 716 
—S. 66 (2)—Cuse stated—Another question of 
law arising from case, if can be decided. 

While it is for the Commissioner to state for deci- 
sion of the High Oourt questions of law, if from the 
case as stated by him another question of law 
arises the High Uourt is not precluded, from decid- 
ing it. COMMISSIONER oF JINoomz-rax, BOMBAY 
PResIDENOY, SIND & ADEN V. INDIAN RELIEF & BENEFIT 
InsuBANOE Co. LTD. KARACHI Sind202 
—S, 66 (2)— Preliminary deposit forms part 
of costs of reference. 

The preliminary deposit under subs. 2 of s, 
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66, 


Income Tax Act forms part of the costs incurred’ 


.1n relation to the reference Messes 
Mousin MAULA Bakusy Vv, CoMMIsSSIugNER OF INOOME- 
TAX, PUNJAB Lah, 240 


Injunction. See Specific Relief Act, 1877, e, 56 (9) 
264 


MOHAMMAD 


insoivency—Date of admission of insolvency petition. 
The date of admission of insolvency petition 
must be deemed to be at least the date when tne 
Oourt passed an order requiring the insolvent to 
furnish security for attendance PUNJAB NATIONAL 
Bank 1 Tp! v OFFIOIAL RECEIVER, KARNAL Lak. 833 
Insurance Act (IV 0119368), s. 1 O7—Interpretation 
—Prosecution for offence under Act—Sanction of 
Advocate-General, whether necessary. | 
The words “who is liable.........8. 41° in s. 107, 
Insurance Act, qualify the words “any person ", 
Otherwise, the words “no proceedings under this 
Act” would have no real meaning. Therefore if the 


complainant wishes to prosecute for an offence under’ 


the Insurance Act, he must obtain the sanction of 
the Advocate-General, SURENDRA NATH SARKAR 2. 
KALIPADA Das Cal. 537 
Interest—Penal provision — Provision held not 
necessarily penal, 
Where a mortgage bond, provides for interest at the 
-rate of 12 per cent. and®in case of default of payment 


188—G. L—VI . 
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of interest for an enhanced rate of 18 percent. per 
annum such a provision for enhanced interest in case 
of default is not necessarily penal. BHAGWANDAS 
KHANOHAND v. Sets LADHARAM Sind 643 
Interest Act (XXXII of 1839). Ses Stamps Act, 
1899, s. 12 184 
; S. 1—Inam grant not fixing date on which 
land revenue is to be paid—Interest on arrears 
of land revenue, if can be granted. 

The proviso to the Interest Act leaves it open to 
the Court to award interest where a Court of Equity 
would recognize the claim. 

Where the inam grant does not fix the date when 
the land revenue is to be paid tothe inamdar and no 
notice in writing is given to the persons in posses- 
sion that interest would be olaimed in default of 
payment, the inamdar is not entitled to interest on 
arrears of land revenue. ATTAKOYA THANGAL v. 
KUNHIKOYA THANGAL Mad.13 
interpretation of statutes—Court cannot defeat 

plain intention of Legislature. ` 

The Legislature may have unconsciously done a 
thing deemed injurious. It may have acted with 
improvidence or without sufficient forethought ; 
but if so, it must be left to correct its own error, 
and the Court has no power to defeat its plain in- 
tention because of the result which it may or may 


not have contemplated. Hakam Kuupa Yar v. Em- 
PEROR Lah, 498 F B 
Doubt as to construction of section in new 


Act—Previous law, if can be considered, 

lf there is any doubt as to the proper construc- 
tion of a section in a new Act it would undoubted- 
ly be legitimate to consider the previous law which, 
it was consolidating and amending. SEORETARY OF 


Strate v. Mask & Oo. PG 231 
—~—-— Later statute—Construction. 
If the words of a later statute differ materially 


from those of anearlier one, effect should be given 
to the change, especially where to do so would be to 
advance the policy underlying it, Ifthe language 
fails to achieve the object in view, it can only be 
regretted but not helped. But the Oourt need not 
be astute to adopt a construction which would tend 
to bring about a frustration ofthe objective. If ths 
words of a later statute differ from those of an 
earlier one, the Court in construing the later, is not 
bound by decisions under the earlier, even though 
it relates to the same subject-matter. Nana Rao v. 
M, U, ARUNAOGHALAM OUETTIAR Mai, 81 FB 
Preamble, 

A statement inthe Preamble is not of binding 
authority. In the matter of Mauna Pru 
Rang.422S B 

Presumption in favour of validity of statute. 

There isa presumption in favour of the legality 
of a statute and, that a statute should not be 
held to be unconstitutional or ultra vires unless it 
is clearly repugnant to the constitution. ATIGA 
BEGAM v, ABDUL MAGHNI Kuan All. 586F 8 
Repeal of earlier enactment. : 

‘Tt is no doubt true that it is one of the canons 
of the interpretation of statutes that repeal by im- 
plication of an earlier enactment is not to he 
favoured. especially when the earlier enactment 
dealt with a particular subject. But if the later 





statute is so worded that the repeal flows frém it 


it is the duty ôf tha 
HAKAM Kuopa Yar v. 
Lah, 498 F 8° 


as a Necessary consequence, 
Courts to give effect to 1t. 
EMPEROR 
—Repeal of parent Act—E fect. 
When a parent Act is repealed, all the laws pass- 
6 
o e 
o ” 
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ed under that Act stand repealed unless there is 
saving provision inthe repealing enactment, 

A legislation must be scrutinizedin its entirety 
in order to determine its character. ATIOA BEGAM 9, 
ABDUL MAGANI Kean All, 586F B 
k —Statutory definition, 

Per Krishnaswamt Ayyangar, J.—In order of 
reference—It is not for the Court to ignore a statu- 
tory definition and prcceed totry and extract the 
true meaning of an expression independently of 
ite Nana Raov. M. U. ARUNAOHALAM OHETTIAR 

Mad, 81 FB 
—Two sections of same Aet cannot be 
diametrically opposite—Duty of Court, 

Wo provisions of the same act can never be 
intended to operate against each other. In one and 
the same enactment one section is not expected to 
be diametrically opposed to the other, However, 
uphappily worded may a statute appear, itis the 
duty of the Courts applying the same to put the 
most reasonable interpretation on its provisions, so 
far as the language is able to bear. No Act gould 
ever be intended to permit and forbid one and the 
same thing at the same time. NATHU Ram v, GOPAL 
Das Bhop. 33 FB 
—-Words from one cannot illustrate meaning 

of the other. 

It is a dangerous practice to take words from one 
statute to illustrate the meaning of words in an- 
other statute, EMPEROR v, AFTAB MOHAMMAD KHAN 

All. 649 

-Words of different sections of same statutes 

enacted for similar purpose susceptible of different 
constructton— Construction. 

On the principle of interpretation of statutes in 
part materia, where as in the case of-ss. 85, 86 and 
87, Civil P.O, which provide for analogous circum- 
stances words in the different sections of the same 
statute, enacted for a similar purpose, are susceptible 
of a possibly diferent construction, one which is ap- 
proved by considerations derived from the policy of 
the law has to be adopted, ABDUL LATIF GULAM NABI 
PATIL v. JAWHAR STATE Bom, 805 
Investigation, Ser Criminal trial 649 
Jali administration—Torture of convicts—Ezient 











of. 
Whipping for insubordination may be 


23] br lns legally 
administered in jails under proper precautions and 
in accordance with the rules given in the Jail 


Manual, In prisons where habitual and other long 
term convicts are confined such a whipping for the 
purpose of enforcing discipline may at times be a 
regrettable necessity, but it is not arguable that an 
illegal and unauthorized beating or torture can 
afford a defence in the case of alleged insubordi- 
nation, CHAMAN LAL v. EMPEROR Lah 440 
Jurisdiction=Ctv:l Courts — Jurisdiction, when 
excluded—Jurisdiction of Civil Court to examine 
cases where provisions of Act are not complied 
with or fundamental principles of judrcial 
procedure are not followed. 

The exclusion of the jurisdiction of the Givil 
Courts is not to be readily inferred, but that such 
exclusion must either be explicitly expressed or 
clearly implied. It is also well-settled that even if 
jurigdiction is so excluded, the Civil QOourts have 
jurisdiction to examfine into cases where the pro- 
visions of the Act have not been complied with, 
. or the statutory tribunal has not acted in con- 
formity with the fundamental principles of judicial 
procedure, SEORETARY OF STATE v. MASK & Co, 

i ; PC 231 
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Objection to, 
passed. 

Where an objection to the jurisdiction of the Court 
is allowed, the order dismissing the suit is not pro- 
per. The proper order in such case isto return the 
plaint to the plaintiff for presentation in the proper 
Court. Firm Ramprrra MAL Sant Lat v. Firs Jor 
Ramu Kipar Nata Lah, 299 

Suit by one co-tenant for possession from 
trespasser— Jurisdiction of Civil Court to try. 

Suit by one co-tenant or by a tenant to obtain 
possession frcm a trespasser is a suit which properly 
lies in the Civil Court. Dwarka Das v. RAFIUDDIN 

All. 389 
Superior Court of general jurisdiction— 

Objection to ita jurisdiction—What other Court has 

jurisdiction must be shawn. 

No matter is deemed to be beyond the jurisdic- 
tion of a superior Ccurt unless it is expressly 
shown to be so, and an objection to the jurisdiction 
of a superior Oourt of general jurisdiction must 
show what other Court has jurisdiction, so as to 


allowed — Proper order to be 


make it clear that the exercise by the superior 
Court of ite general jurisdiction is unnecessary. 
in the matter of Maune Pru Rang. 422 S B 


Territorial jurisdiction conferred upon 
superior Court of general jurisdiction—\When can 
be taken away. 
When a superior Oourt of general jurisdiction 

has had territorial jurisdiction conferred upon it, 
that jurisdiction cannot be taken away except by 
express words or necessary implication. The fact 
that a new system of executive administration was 
established could not affect the jurisdictions of Oivil 
Courts. Inthe matter of Mauna Pyu Rang. 422 SB 


Karachi Clty MuntcIpal Act (XVII of 1933), 
S. 255—Sutt against corporation—Notice under 
s. 255 stating particulars of cause of action not 
served after date of cause of action—Suit is bad 
for want of notice. 

Where in a suit against the Municipal Corpora- 
tion no notice under s. 255, Karachi Oity Municipal 
Act setting forth with reasonable particularity the 
Gause of action, is proved to have been served on 
the Corporation after the date of the cause of action 
mentioned in the plaint, the suit is bad for want 
of nctice under s. 255. Any notiee served before the 
date of cause of action isof no avail. SHABBAN 
Mo4IB v. Karaost MUNICIPAL Corporation Sind 435 


Land Acquisition Act (1 of 1894),ss. 3 (d), 30 
—Subordinate Judge appointed under 8. 3 (d) to 
decide disputes referred by Collector under s. 30 
—Whether Civil Court—Appeal, if lies from his 
decision. 

The Subordinate Judge who is appomted under 
8 3 (d) Land Acquisition Act, to decide a dispute 
with regard to the allocation of compensation money 
does not constitute’a Court of record, but admittedly 
he does constitute a Civil Court, An appeal there- 
fore lies from the decision of a Subordinate Judge 
appointed by the Provincial Govt. under s. 3(d) to 
decide a dispute referred by the Collector under 
8. 30 of the Act, OBIKKANNA OxBBITIAR Vv. FERUMAL 
OukTTIaR Mad.447 F B 
Landlord and tenant—Attachment of propérty of 

inhabitants of Delhiand its neighbourhood in 1857 

and 1858—Jts subsequent release—Lffect—Tenancy 

created by Government on such land held perma- 
nent—Original owner not objecting to transfera 
made by tenant on footisg of permanent tenancy 
and receiving rent at fixed rate paid in pasi—He 
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is ee from alleging that tenancy 18 tenancy- 

at-will. ` 

The “attachment” of the private property of the 
inhabitants of Delhi and its neighbourhood in 
1857 and 1858 wag “nothing less than appropria- 
tion by the (British) Govt. who became the de jure 
as well as de facto owner thereof,” and the sub- 
sequent restoration of the seized property to the 
original owners was a re-grant to them ‘on certain 
conditions, and conferred a new title on them. 
Hence the Govt, had full power to create a tenancy 
on it of any nature, 

The grant of tenancy in respect of such land 
was made under the first proclamation of Septem- 
ber 29, 1858 and not under the subsequent pro- 
clamation of February 10, 1859. 

The Govt. created permanent tenancy in respect 
of lands attached by them in 1857 and 1858 in and 
- nearabout Delhi. The- lands attached were eub- 
gequenutly released to the original owners who did 
not object to the transfers made by the tenants on 
the footing that the tenancy was permanent, and 
received rent at fixed rate which was paid for 
several years in past: 

Held, that the original owner was estopped from 
contending that the tenancy was a tenancy-at- 
will.- NAZIR-UL-NISA v. MonAMMAD IsHaqg Lak. 372 


—-—— Permanent lease— Stipulation regarding 
transfer by lessee —Lessee to remain liable for rent 
till establishment of relationship of landlord and 
tenant between lessor and transferee of lessee— 
Transfer, when binding on landlord, 

A stipulation may be inserted in a permanent 
lease providing for thefulfilment of certain conditions, 
without which a transfer by the lessee would not be 
binding on the landlord. 

Where a permanent lease contains a clause that in 
case of transfer by the lessee so long as the trans- 
feree does not establish the relationship of landlord 
and tenant with the lessor till then the lessee would 
remain liable for rent it does not provide for any- 
thing being done forthe transferee, before the trans- 
fer canbs recognized by thelandlord, and the 
relation of landlord and tenant as between the lessor 
andthe transferee is established as soon as the 
document is executed and registered and the land- 
lord's fees are paid, and when theconditions in the 
lease havebeen complied with the transfer must be 
regarded as operative and binding on the land- 
lord. ABDUL RASHID SHEIKH V. SACHIDANANDA ie 45 

al. 
Place for payment of rent, in absence of 
contract, 

The place for the payment of the rent is a matter 
of contraet, and in the absence of express provisions, 
is to be implied from custom, and if there is no 
custom it is normally the duty of the debtor to seek 
out his creditor. Inthe matter of Mauna Pyu 

g Rang, 4228S B 


Purchase by lessee of equity of redemption” 
belonging to lessor—Inference as to merger. 

Where a lessee has purchased equity of redemption 
belonging to the lessor the existences of a mortgage 
on the superior right when the lessee purchased it, 
even if it cannot beheld tobe an intermediate estate 
which would prevent merger, would, certainly con- 
stitute a criterion to determine the intention of the 
lessee ; and the lessee could not have intended a 
coalescence of the two rights which is manifestly to 
his prejudice. Suras OianpRA MONDAL v. BEYARILAL 
MONDAL - i a - Cal. 17 
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- Rent suit—Some co-tenants left 
Landlord, if can have money decree. 
Even if some of the co-tenants are left out, the 

landlord isnot diseutitled toa money decree. HARI 

PRASAD SINGH v. LAL Besar: SARAN SINGH 

Pat 729 FB 

Word marfatdar not conclusive—Relationship 
of landlord and tenant can be established. 

The word marfatdar is not conclusive, and the 
Court can on a consideration of the entire evidence 
come to conclusion that there was recognition es- 
tablisbing a relationship of landlord and tenant 
between the parties. HAMED Gazi v. SADAT ALI 
SIKDAR Cal. 479 
Legal practitioner—Lien—Solicitor's lien over pro- 
' perty obtained by his exertions—Insolvency of client 

— Effect. 

À SAicitor has at Common Law and apartfrom any 
orderofthe Court or statute a lien over property 
recovered or preserved or the proceeds of any judg- 
ment obtained for the client by his exertions. Subject 
to any statute to the contrary, the Oourts in India 
will follow the Common Law of England in this 
respect. So far as this type of lien is concerned, it 
doeg not matter whether the solicitor has got actual 
possession of the property over which he proposes to 
exercise his lien or not. 

The insolvency of theclient makes no difference to 
the Common Law right of the solicitors to be reim- 
bursed for their costs out of the property obtained by 
their exertions. This right is based on the principle 
that it is not just that the client should get the benefit 
of the solicitors’ labour without paying for it. 
The lien, therefore prevails notwithstanding the 
bankruptcy of the client. Gongs OxUNDER MULLIOK 
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J. NARAYANI DASSI ; _ Cal. 66 
Misconduct, meaning of—Negligence, if 





professional misconduct—Counsel held not guilty of 
misconduct, ; 
‘Professional misconduct’, means conduct which 
would reasonably be regarded as disgraceful or 
dishonourable by solicitors of good repute and com- 
petency: Mere PoE Ion, even of a gerious charas- 
ill not sullice. 
Ah on facts that the Counsel though uadoubtedly 
guilty of negligence had not been guilty of conduct 
which would ba regarded as ‘disgraceful or dis- 
honourable’ by solicitors of good repute and com- 
petency. In re Prem NABAIN All. 5275 B 
Letters Patent (All), cl. 10—Stngle Judge refusing 
stay of execution pending appeal —No appeal 


No appeal lies against the order of a single Judge 
refusing an application for stay of execution ofa 
decree pending the disposal of an appeal since 
euch an order is not a judgment within the meaning 
of cl, 10, Letters Patent (Alb, Tara Ouanp 1 ee 

ERSHAD , 
aka Patent (Bhopal), cls. 7, 8/1—Interpreta- 

tion—COl. Sl is general and prevails over provisions 

of Civil Procedure Code ‘Act V of 1903). S 

In spite of the fact that 8. 3 of the Bhopal Civil 
P, O., has excluded from its purview all 
special enactments providing otherwise, cl. 7 of 
the Letters Patent (Bhopal) is governed by the 
provisions of the Code owing to the fact that a 
saving clause has been added to it for this very 
purpose. Clause 8/t of the Letters Patent is gene- 
ral and without any saving clause. Therefore, its 
provisions would prevail even ja the case of their 
being directly opposed to the orders of the Bhopal 
Givil P. O., in virtue of s 3 of the ssid Gode, 
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What is actually meant by cl. 8/l is that 
cases not falling within the purview of 
appeal from the judgment of a Single Judge would 
lie to the High Court, Natnu RAM v., Goran Das 

e Bhop. 33 FB 

- cls. 7, 8/1—0Order of Single Judge passed on 

Original Side on objection under O. XXT, r. BR, 

Bhopal Civil Procedure Code (Act V of 1908), ia 
governed by cl. 7 and not by cl. Sl andis not 

appealable under Letters Patent. 

An order passed by a Single Judge of the Bhopal 
High Court in the exercise of the original civil 
jurisdiction in the matter of aclaim or an objec- 
tion under O.. KAT, r. 58 of the Civil P. C., (Bhopal), 
is a ‘judgment’ and is primarily governed by cl. 7 
and not by cl. &1, Letters Patent (Bhopal) and 
hence is not appealable under the Letters Patent. 
NATHU Ram v. Gopan Das Bhop 33 FB 
Letters Patent (Cal.), cl. 16—Debt Settlement 

Boards are not Civil Court, 

Obiter.— Debt Settlement Bourds are certainly not 
Revenus or Criminal Courts. They are tribunals 
which have been created bya special statute for a 
special purpose and are not Oivil Courts within the 
meaning of cl, 16, Letters Patent. Further, they do 
not try suitsofa civil nature and are not governed 
either by the provisions of the Civil P. G.or by the 
terms ofthe Bengal, Agra and Assam Oivil Oourts 
Act. They cannot therefore be described as Civil 
Courts. HARI CHARAN KUNDU v. Kausui CHARAN Day 

Cal. 686 

Letters Patent (Lahore), cl. 10—Mistake apparent 

on face of record, if can be corrected for first time 

in Letters Patent appeal. l 

.The point that thare was a mistake apparent on 
the face of the record which was not noticed by 
oversight of all concerned and that it should-be cor- 
rected, can be allowed to be raised for the first time 
in Letters Patent appeal. BIR SINGH v. KARTARA 

Lah. 67 

Lien. Sze Legal practitioner ý a 
Limitation—Point of, notiaken in Court below— 

If can be allowed for first time in appeal before 

High Court. 

_ Where the point of limitation is taken for the first 
time in the High Court that the plaintiff's claim was 
out of time, though the point had not been pleaded 
or taken in the Court below the High Courtis bound 
to take notice of it, BYOMKESH MUKHERJI v, MADHABJI 
Mera MARU Pat. 411 
F ay for pe for payment not 

sitpulated— Proper time for payment ~ C 

Act (IX of 1872), 8. 46. si dae 

Where money has to be paid under a contract and 
the contract does not specify when such money is 
payable, then the moneyjmust be paid within a 
reasonable time. Wherethe contract states that 
royalty ata known rate is to be payable in the 
absence of any direction as to when it is payable the 
Court is bound to hold that it became payable within 
a reasonable time of the coal being abstracted. It 
is dificult to treat royalty on thesame footing as 
rentand it cannot be regarded ag due at theend of 
some given period because the amount cannot be 
possibly ascertained untilthe raisings of coal have 
been * weighed and shecked bto. Mining leases 
usually’ provide for the mode and the time of pay- 
ment of royalty ; but where thereare no such pro- 
Visions in the agreement governing the parties the 
contract must be construed asa contract to pay 
royalty within 3 reasonable time of the coal being 
raised. 
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Having regard to the nature of the debt and the 
amount, held that a reasonable time to pay this 
royalty would be threa months or so. ByromxKusa 
NMUKHERJI v. MADHABJI MePA MARU Pat. 411 
Limitation Act (IX of 1908)—Tim2-barred debt 

repaid after expiry of limitation—Debtor, if can 

recover it— Contract Act (IX of 1872), ss. 60 and 61, 

princirle of. 

Obiter.—If a time-barred debt is repaid after 
the period of limitation has expired, no action will 
lie for its recovery on the ground that it was barred 
at the date of the ppyment,—the reason being that 
though the remedy at law was barred the right in 
the debt still subsisted. This principle is also 
recognised in ss. 60 and 6], Oontract Act, which 
giveathe right to a creditor to appropriate pay-' 
ments even towards time-barred debts when they 
are not specifically paid towards other debts. PUNJAB’ 
NATIONAL BANK LTD. v OFFIOIAL RECEIVER, KARNAL 





Lah. 833 

8.4, See Limitation Act, 1908, s. 20 (1) 
58 

S. 6. SEE Muhammadan Law 872 


— —S. 15 (2), Ser Bengal Local Self-Government 
Act, 1885, s. 116 705 
— 5.18. Sre Bengal Public Demands Recovery 
Act, 1913, s. 36, Proviso (a) . 169 
s. 19—Eniry of decretal debt in list of 
creditors signed by debtor in application to Official 

Assignee—If acknowledgment. 

An entry of decretal debt in the list of creditors 
signed by the debtor in Jan application to the 
Official Assignee amounts to an acknowledgment 
within s. 19, Lim. Act. SREENARAIN KAYAN w 
BHAGWANDAS OXURIWALA Cal, 280 
———— 8, 19, Art.183, proviso—S. 19 as whole 

operates on decrees and applies to execution 

proceedings—it is not controlled by proviso to 

Art. 183, 

It is clear from Expl. 3, s. 19, Lim. Act that the 
section as a whole does not cease to operate on dec- 
ree. It applies to execution proceedings. The pro- 
viso to col. 3, Art. 183 relates directly to the fixing 
of the terminus a quo for the period of limitation 
mentioned in the préceding column. Section 19 is 
general and is not controlled or limited by the 
language of the proviso to col, 3, item No, 183. 
The two matters may be independent but it does 
not follow that the scope of s. 19 should be narrow- 
ed by the proviso, SRE&NARAIN KAYAN v. BuAGWANDAS 
CHURIWALLA Cai. 280 

8.19, Expl. 1—Omission to specify exact 
nature of amount of liability, if material. 

Per Sen, J., In second appeal)—Under Expl, 1 to 
s. 19, Lim. Act, the omission to specify the exact 
nature of the amount cf the liability is immaterial, 
or even the averinent that no balance is due from 
the defendant. Hegee the words, you should take 
proper accounts and if son taking accounts some 
ebalanca be found due from the defendant you should 
absolve him from those dues addressed to the creditor 
by a Counsel on behalf of his debtor client constitute 
& valid acknowledgment. ABDUL LATIF GULAM 
NABI PATIL t. JAWHAR STATE Bom. 805 
< ss. 19, 20—Mortgagor losing all interest in 

mortgaged property, whether can by acknowledg- 

ment under a. 19 or by payment of interest or 
principal under s, 20, bind person on whom his 
interest has devolved. 

A mortgagor who has lost all interest in the mort- 
gaged property, cannot by an acknowledgment within 
the meaning of s.19, Lim, Act, or by the payment of 
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interest or principal within the meaning of s, 20, 

bind the person on whom his interest has devolved. 

PAVAYI v. PALANIVELA GOUNDAN Mad. 603F B 

——— S85, 20 (1), (4)—‘Prescribed period’—S. 4, ìf 
affects computation of prescribed period or alters 
its length—Limitation for suit on bond expiring 
on day when Couris were elosed— Payment made 
subsequently but before the day on which Courts 
re-opened—W kether gives fresh start— Payment 
relied on held made after expiration of prescribed 
period and suit was barred. - 

Section 4, Lim. Act has nothing to do with com- 
puting the prescribed period but merely provides 
that if the prescribed period for a suit expires 
when the Court is closed the suit may be instituted 
on the day when the Court re-opens, so that there 
is nothing in the section which alters the length 
of the prescribed period. 

The plaintiff sued on January 9, 1939, torecover 
the money due on a bond executed on December 
28, 1932, acd repayable on December 17, 1933. To 
save limitation he relied on two payments endorsed 
on the back of the bond the first dated December 
28, 1933, and the second dated January 1, 1937. On 
December 28, 1936, when the plaintiff could have 
sued, the-Courts were closed and he could have 
filed his suit on January 2, 1937, when the Oourts 
re-opened : à l 

Held, that the suit was barred by limitation as 
the payment made on January 1, 1937, was made 
after the expiration of the prescribed period, LAXMAN 
v. YADAO Nag. 585 
-———- Art. 14. Ser Bombay Municipal Boroughs 

Act, 1925, 5.110 - 531 
———— (Bhopal), Arts, 40, 137—Album giten to 

defendant for sale on commission basis—Neither 

album nor price returned inspite of repeated 
demands —Suit for its recovery—Article applicable 

— Limitation Act (IX of 1908), Arts. 49 145. 

Article 49, Lim.-Act (British India) is not so 
all-embracing in its application as it appears. 
Article 137 affords a clear exception. Articles 48 
and 49 apply to every kind of specific movable 
property, possession of which has been transferred 
to the defendant by some means -or other excepting 
voluntary deposit. A refusal to give delivery by a 
detainer of such property would make his posses- 
sion unlawful and simultaneously start limitation 
against a suit for recovery under Azt. 49. 

It is a general principle that if a man be en- 
trusted with property for safe custody, he cannot 
better hig position by wrongfully dealing with it. The 
depository- could not be allowed to take advantage of 
his own wrongful act by cluiming to be benefited 
by shorter period under Art. 49, because, by so 
doing, he would be clearly defeating the object of 
the Legislature. 

The plaintiffs’ father had given to the defendant 
an album containing vaduable postage stamps to 
be taken to England with the object of selling the 
same for Rs. 65,000 or more. The defendant took 
the album to England, and inspite of the repeated 
demands by the plaintiff’s father, he neither re- 
turned it nor paid its price after his return to 
India. The plaintiffs instituted a suit for the re- 
covery of the philatelic album or its price: 

Heid, that the Article applicable was Art. 145, 
(Art. 137, Bhopal Lim. Act), and not Art. 49 (Art. 40 
Bhopal Lim. Act). 

Meaning of the word “deposit” in Art. 146 discuss- 
ed. HASHMAT ALI v. M. GODREJ Bhop. 437 
~--Arts 52,115—Price of goods sold — Goods 
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supplied and payments received from time to time 

—Suit for balance due — Article applicable — 

Running of time—Cause of action, if one, 

Ina suit for balance due on account of goods 
sold and delivered from time to time the evidefice 
was of sale and delivery of goods and there was 
no evidence that the buyer ever had any account 
submitted to him, or that he ever agreed to he 
bound by any account : 

Reld, that the cause of action was for the price 
of goods sold and delivered and not a claim for 
balance due at the foot of an account and the mere 
fact that the buyer paid moneys on account of 
what was due from time to time, for which he was 
given credit could not alter the nature of the 
seller's cause of acbion. The case, therefore fell 
agar ges oe Art. 115, Lim, Act. ` 

eld, also that the starting point ofti 
the date of the delivery of the goods, and although 
the cause of action was.one for the price of all 
the goods delivered, the Oourt was bound to check 
the various items which went to constitute that 
cause of action and to apply Art. 52 to deliverieg 
which took place more than three years before the 
filing of the suit, ATMARAM VINAYAK KIRTIKAR v 
LALJI LAKHAMSI ) 





Bom. 
Art.120. Ses Madras Local Boards ae 
1920, s. 3 (9) 13 
——Arts. 121,139, Ses Mortgage 669 


———— Art. 132 — Applicability — Mort : 
- default during term of mortgage, oe Gites a 

to cause of action — Mortgage for fized term with 

proviso that debt would become exigible on default 

of payment of interest—Time, when begins to run 

agatnst mortgagee. 

Article 132, Lim. Act, would come into operation 
only when the mortgagee is bound to sue and not 
wau he naa me opon ie sue 

he period fixed by the parties for payme 
debt means that during that E pn e fe 
debtor is liable to pay nor the creditor ig entitled to 
recover the debt, Itonly fixes the term of the mort- 
gage and from the point of view of the mortgagee it 
marks the temporal limit of his investment For the 
debtor’s default during the term of the mortgage to 
be regarded as acauseof action for the euit the 
default ought to be such as would entitle the mort- 
gagor toredzem before the expiry of the term ag 
much as it would entitle the mortgagee to recover his 
Hee in full. 
here a mortgage for a fixed period i 

proviso thatthe debt would Besos eben . 
default of payment of interest annually paya bls under 
the deed, a proviso of this nature is inserted in a 
mortgage deed exclusively for thesbenefit of the 
mortgagees and it only pirports to give them an 
option either to enforce their security at once, or if 
the security is ample, to stand by their investment for 
the full term of the mortgage. The mortgagor can- 
not claim to redeem the property after having broken 
his own contract by refusing to pay ths interest 
The mortgagor's default would enure only for the 
benefit of the mortgagee and unless there jg 
mutuality the mortgagor could not compel him to sue 
and consequently the time would begin toru against 
the mortgagee, under Art, 132, Lim, Act, not rom the 
date when the default is made by the mortgagor in 
payment of interest but when the mortgage debt bg- 
comes due. SARJU Prasap vy. Bapri PRASAD 


———Arts. 132, 147. Ses Mortgage 
—— - Art.134, See Muhammadan Law 
e 
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———— Art. 137, Sze Limitation Act (Bhopal’, 1968, 
Art. 40 437 

—-—- Art.141—Rerersioner, if must set aside 
transaction before claiming possession. 

Article 141, Lim, Act, merely refers to a suit for 
possession and does not suggest that the reversionet 
has got to set aside any transaction before he be. 
comes entitled to possession. MKRIsHNAMURTAY v. 
SATYANARAYANA Mad. 751 
——— — Arts. 142,144—Scope and applicability— 

Suit for possession—Dispossession alleged—Plaintiff 

to prove possession within twelve years 

There is nothing in Art. 119, Lim. Act, which 
would confine its application to suits based on 
possessory title only and would make it inapplicable 
where the suit is based on proprietary title or the 
plaintiff's proprietary title is established. It is not 
however to all suits for possession and ejectment that 
Art. 142, will apply. Article 144 also contemplates 
suits for possession and a decree for possession 
necessarily involves the ejectment of the wrongful 
occupant. The distinction, is between suits for 
possession where the cause of action is dispossession 
and a suit for possession where the cause of action is 
not dispossession. Itisnot, correct to say thata suit 
for possession necessarily involves dispossession with- 
in the meaning of Art. 142. 

If a plaintiff sues for possession alleging dis- 
possession (and if the cause of action ia dispossession 
he must truthfully allege it,) he must, all question of 
title apart, prove possession within twelve yearsor 
his suit is barred by time. The defendant need not 
in that case, prove adverse possession. It is not 
necessary forthe plaintiff to prove possession on a 
particular day; proof of possession within twelve 
years is enough DEURAM Ramcman v. ASHARAM 
SHEWARAM Sind 107 








~ —Art.144. Sez Muhammadan Law 872 
Art. 145, Sze Limitation Act (Bhopal) 

1903, Art.40 437 
——— Arts. 182, 183 — Difference between — 


*“Revivor,’ meaning af. 

The term “revivor” has not been anywhere 
defined or explained in the Lim Act, but judicial 
decisions have laid down that “to constitute a 
revivor of the decree there must be expressly or 
by implication a determination that the decree is 
still capable of execution and the decree-holder is 
entitled to enforce it“. In other words, there must 
be an order for execution which amounts to a 
decision thatthe decree is capable of execution. 

The issue of a notice under O. XXI, r. 22 must 
` be distinguished from an order for issue of exe- 
cution, HARNARAIN v. Messrs. DAYABhAI HIRA-CHAND 

- Pat. 611 
——*— Arts. 182, 183—Ezecution order against one 
partner of firm—Whether revivor against others, 

As ageneral rnle no body can be prejudi- 
cially affected by any judicial order to which he 
is not a party. The provision in Art. 182, Lim. 
Act ig an exception to this general rule. A 
similar exception cannot be imported into Art. 183 
when it is silent about it. An order of revivorof 
a decree against two persons jointly, when made 
in an application for execution against only one 
of thefn, does not keep the ceéree alive as against 
thé othér. This principle will equally apply where 
the decree is against a firm, HARNARAIN v. Massrs., 
DAYABHAI HIRA OHAND Pat. 611 

Art, 183—Scire facias, writ of. 

From the judicial decisions bearing on the inter- 
pretation gfthe term “revivor’ it appears that it 
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had its origin in the old practice prevailing in 
the Supreme Court according to which execution 
could not issue upon judgmente more than a year 
old without issuing a writ of scire facis against 
the defendant. The idea seemed to have been that 
a judgment not enforced within one year became 
dormant and a proceeding was necessary to revive 
it. The procedure for revivor of judgment was to 
issue the writ ofscire facias which, “was a judicial 
writ issued for the purpose of substantiating and 
carrying into effect an antecedent judgment”. An 
analogous procedure for revivor of judgment was 
introduced into the Original Side of Chartered 
High Oourts in India. This procedure was subse» 
quently embodied in O. XXI, rr. 22, 23, Oivil 


P. C. HARNARAIN v., Musses. DAYABHAI Hira CHAND 
Pat. 611 

——— Art, 183 proviso. Sze Limitation Act, 
1908, s. 19 280 


Lis pendéns—Doctrine of, applicability when pro- 
perty in question is not subject-matier in dispute 
— No platnt—Property must form subject-matter of 
relief sought in application. 

The essence of the doctrine of lis pendens is that 
the property in question should form the subject- 
matter of a dispute. Where the property is never 
the subject of a contest noris there a charge on it 
but the only dispute is about asum of money and 
the parties eventually agree upon a mode of 
satisfaction which was never in contest and never 
in dispute the doctrine has no application. 

In cases where there is no plaint the property 
must form the subject-matter of ths relief sought 
in the application which starts the contest: for 
example applications for probate or administration 
etc. BADRI Das v, PRATAPGIR Nag. 23 
i Fact of suing starts lis—It is not destroyed 

by mere fact of defendant's non-appearance or his 

appearance and admittance of claim. 

The mere fact that the defendant does not appear, 
or appears and admits the claim, does not destroy 
the lis because the fact of suing in itself initiates a 
contest and starts the lis. How the matter ends has 
nothing to do with the doctrine of lia pendens. BADRI 
Das v. PRATAPGIR Nag. 23 
Madras Agency Tracts Interest and Land 

Transfers Act (I 0f1917), s. 5—Jurisdiction of 

Civil Court to try mortgage suit when mortgaged 

property 18 within its jurisdiction but one of the 

parties is member af hill tribe. 

Section 5, Madras Agency Tracts Interest and 
Land Transfers Act indicates an intention that the 
personal liabilities of members of hill tribes resi- 
dent within the Agency shall be decided only by 
the Agency Courts, but there is no clear indica- 
tion that this section is intended to abrogate the 
ordinary powers of a Civil Court to deal with 
suits relating to „immovable property situated 
within its jurisdiction merely bacause one party 
is a member of a hill tribe. A Oivil Court has, 
therefore, jurisdiction to try a mortgage suit when 
the mortgaged property is within its jurisdiction, 
even though one of the parties to suit isa member 
of a hill tribe, DASARI AmMANNA v. MIRTIVADA RAJA 
REDDI Mad. 171 
Madras Agriculturists’ Rellef Act (IV of 1938), 

S. 4 (C)—Arrears of rent due by lesseeof properties 

of religious endowment under management of, Dis- 

trict Board under s.63, Madras Local Boards Act 

(XIV of 1920), whether comes under s. 4 (©). 

Olause (c) of s. 4, Mad. Ag. Relief Act is word- 
ed as comprehensively as possible and it compre- 
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hends any money dus to a local authority. Income 
from endowments and trusts under the management 
of a District Board comprise income from endow- 
ments and trusts whether derived by reason of the 
Operation of s. 63 or s. 64, Mad. Local Boards Act 
That income is the District Fund. It is recover- 
able and must be recoverable only by the local 
authority. It isa sum due to them, viz., the local 
authority. Consequently, arrears of rent due by 
lessee of properties of religious endowment under 
management of District Board ig amount due by 
lessee to local authority and comes under s. 4 (c) 
Agri. Relief Act. Disrrict Boarp, West TANJOKE v. 
PoNNUSWAMI PaLLAVARAYAR Mad 640 
———— 8 4 (G)—Land ear-marked for building 

purposes but unoccupied by any building, included 

5 Pean Mortgage, if immune from operation 

07 Act. 

House property, includes buildings of all kinds 
aod the sites thereof, and also the gardens, com- 
pounds and yards attached thereto. But the ordi- 
nary connotation of the term ‘house property’ ix 
everyday language would not include land ear-mark- 
ed for building purposes, but unoccupied by any 
buildings. One would not in ordinary English 
speak of agricultural land as house property mere- 
ly because the owner thereof ig trying to sell it 
or has sold it to a speculative builder. 

Where, therefore, two plots had been separately 
demarcated and in one of them at the time when 
the mortgage was executed, a house had been built 
and the other wag destined for building purposes 
but was still vacant, the latter plot cannot be des- 
cribed as house property and the inclusion of this 
site is, therefore, sufficient to prevent the mort- 
gage from being immune from the operation of 
the Mad. Agri. Relief Act. PONNABALAM OHETTI v. 
AMBALAM RAMAN OHETTI Mad. 895 
Madras Co-operative Socleties Act (VI of 1932), 

Rules under—R. 15(7)—Registrar's award trans- 

ferred to Civil- Court for execution — Civil Court 

has jurisdiction to recognize assignment under 

O0. XXI, r. 16 Civıl Procedure Code (Act V of 1908). 

The power of the Civil Oourt is not merely to exe- 
cute the decree as if the Registrar were a Court and 
as if the decree were merely a decree of the Registrar's 
Court transferred to it for execution: but it is a 
power to enforce the award, as -if it werea final 
decree of the Court itself. That is to say, the execut- 
ing Court is for purposes. of execution put in the 
same position as 4 Court executing one of its own 
decrees, Though the Registrar may for . certain pur- 
poses be a Court, he exercises no powers other than 
those which have been granted to him under the 
Mad. Oo-operative Societies Act and: the rules framed 
under it. Neither the Act nor the rules under the 
Act contain any provision whereby the Registrar can 
permit an assignee of an award to apply to the 
Registrar for recognition 9f the assignment and for 
execution, 

The Oivil Court to which an award by a Registrar 
under the Mad. Co-operative Societies Act has been 
transmitted for execution has jurisdiction to recognize 
an assignment under O, XXI, r. 8, Civil P.C Even if it 
were not competent, execution should not be stopped 
at the instance of the transferee from the judgment- 
debtors, where the assignment is recognized after due 
notice to the jJudgment-debtors and it 18 only aiter 
sale had been ordered that a stranger purchaser 
comes forward to object tothe exercise of a jurisdic- 
tion to which no objection was taken atthe proper 
time, [t cannot besaid that the executing Oourt 
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acts wholly without jurisdiction. Kannappa MUDALI 

v. VARADAOAARIAR Mad. 204 

8, 48—Suit to set aside sale filed nominally 
against liquidator but in fact against him 
representing society—Leave of Registrar, necessity 
of. 

Where a suit to set aside sale though nominally 
against the liquidator, is in fact against the liquida- 
tor as representing the society, the second portion of 
s 48, Mad. Co operative Societies Act will apply and 
the suit will not lie without the laave of the Regis- 
trar. Muer SUuBBAYYA v. RAVULAC3ERUVU Turppa 
REDDI Mad. 200 
Madras Debt Concillation Act(ll of 1936), 

ss 4,14,17—Application under 3. 4 by debtor 

having only one creditor—Creditor not agreeing to 
settlement — Application must be dismissed, 

Where a debtor who has only one creditor ap- 
plies under s. 4 (1), Madras Debt Conciliation Act 
getting out the debts due and the creditor does not 
agree to the settlement the Board is bound under 
s. 17 of the Act to dismiss his application 





JONNALAGADDA Ramaswamy OHETTY v. T. K. RAMA-. 
OHANDRA RAO Mad. 617 


S 14—Scaling down of debts only on ground 
that debtor is agriculturist, 

The Debt Conciliation Board has no power to 
scale down the debt of a debtor only on the ground 
of his being an agriculturist, under the provisions 
of Mad. Debt Oonciliation Act. J ONNALAGADDA 
Ramaswamy OBETTY v. T. K. RAMAOHANDRA RA) 

Mad. 617 
Madras Elementary Education Act (VILI of 

1920), ss. 34, 36 (before amendment by Act 

of 1931)—Landholder, if could recover education 

tax from tenant. 

There was no provision in the Mad. Elementary 
Education Act (VILI of 1920 before its amendment 
by Act of 1931) that the Jandholder should be 
allowed to recover the tax or any portion of it from 
the tenant and the Rule framed under s, 39 did not, 
and could not supply the deficiency, ATTAKOYA 
THANGAL v. KUNaIKOYA T JANGAL Mad, 13 
Madras Estates Land Acti] of 19081, s5, 3 (2) 

(d), 77, 181—Permanent alienation of kudiwaram 

right in home-farm land, within village admitted to 

be “estate"—Land becomes ryoti— Suit for rent in 
respect of such land fails under s3, 77 and is 
cognizable only by Revenue Court. 

If the land-holder of a home-farm land Situated 
within a mukhasa village which is admitted to be 
an “estate ’ falling under cl, (2) fd) of s, 3, Mad, 
Estates Land Act alienates his right in the hudiwa- 
ram with such permanence as to preclude the pro- 
bability of its ever again coming into his personal 
enjoyment, then that land, whatever it wasin the 
past, is no longer the home-farm land of the land- 
holder, The mere fact that it continues to go by 
the name of kambattam land would not restore it to 
the privileges which it has ceased to enjoy. Even 
in the absence of any express intention to convert 
land, which was once home-farm land, under s, 181 
into ryoti land, land which has ceased to be in fact 
home-farm land of the land holder cannot be treated 
in law as retaining a character which it has lost, 
If the land is no ‘longer the private land, of the 
land-holder, then by the definition of “< ryott land " 
it will automatically be treated ag ryoti land to 
which all the incidents of ryoti tenuje will apply, 
Oue if these incidents is that a suit for rent in 
respect of that land willfall under s, 77 ofthe Act 
and will be cognizable only by the Revenus 
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Oourt. QBELIKANI Konpayysrao v. VUPPALAPATI 
NAGANNA Mad. 318 
—ss. 3 (7) (il), 6—Efect of Part I of 





sub-cl. (2) of cl. 7 of s. 3, explained. 

Bart I of sub-cl. (2) of cl. 7 of 8. 3 of the Act 
refers to a land which has remained without oc- 
cupancy rights being held therein at any time 
within a period of not less than ten years immo- 
diately prior to a l tting by the land-holder, after 
the passing ofthe Act, To find out whether a land 
was ‘old waste’ or not at the time of the passing 
of the Act, a definition which says that a land 
shall be considered as old waste at the time of 
the letting after the passing of the Act, if certain 
conditions are then fulfilled, cannot be resorted 
to, because s, 6 applies at once on the passing of 
the Act, and when once occupancy rights are vest- 


ed in a ryot at the time of the passing of the 
Act, the land ceases tobe old waste. RAMAYYA Ve 
JAGAPATHI RAJU Maa. 881 


——— 88. 24, 25, 3 (7) (Il), 6—Enhancement of 
rent paid by ryot, how enforced. 
An enhancement of previous rates of rent paid 
by the ryot cannot be enforced except by a suit 


with reference to the terms of ss. 24, 25 of the 
Mad, Estates Land Act. RAMAYYA 9, J AGAPATHI RAJU 
Mad. 881 


ss. 24, 187 (1) (e)—Paita accepted and 

Muchilika exchanged—Rent fixed higher than 

before—Tenant is not bound to pay 44. 

Madras Estates Land Act does not permit of a 
standard rent being charged where it would mean an 
increase in the rent. Therefore, each case will have 
to be considered on its merits. If it is shown that in 
any particular case the rent fixed is higher than before, 
the tenant will not be bound to pay it, even where a 
Patta has been accepted and a Muchilika exchanged 
because the arrangement would be illegal under 
8.24, ZAMINDAR oF SIVAGANGA V. PERIASAMI PILLAI 

Mad.136F B 
—_—_——s, 25. Suz Madras Estates Land Act, re 
81 





s. 24 
——_——$8, 77, 181. Sze Madras Estatee Land Act, 

1908, s. 3 (2) (d) 318 
— 5,187 (1) (e)\—Agreement between landlord 

and tenant for permanent commutation of grain 
y anto money rent—If unlawful under s. 187 
(1) (e). 
Madras Estates Land Act, does not prohibit the land- 
holder and the tenant agreeing to change the basis of 
therent provided that it does not lead to an enhance- 
ment ofthe rent, and s.187 (1) (e) means that where 
rent is payable in kinda tenant shall not be bound 
bya contract’ which prevents his applying for an 
order under s. 40. He can agree to pay his rent in 
money and if he doesso there is no need for an 
order of commutation. The position contemplated 
by s. 40 no longer exists. If the money rent agreed 
upon turns out to be unfair to the tenants he is not 
without his remedy. Sections 55 and 57 provide 
ample safeguards. Hence.an agreement between the 
landholder andthe tenant for the permanent com- 
mutation of a grain rent into a money reat is not 
unlawful under s. 187 (1) €). ZAMINDAR OF SIVAGANGA 
Y. PERIASAMI PILLAI Mad.136 FB 
Madras Hindu Religious «Endowments Act 
“(| of 1927), SS 62, 63, 65-A—Board taking 
action suo motu—No mismanagement—Board, af 

© can frame scheme, tf it is necessary for. proper 
administration of temple. 

Once the Board takes action suo molu, even 
though it may ultimately find that there was no 
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Madras Hindu Rellgious Endowments Act- 
concld, 


mismanagement nevertheless it can frame a scheme 

if it is necessary for the proper administration of 

the temple that a scheme should be framed. 

PoNNUMAN KIDSHITAR v, BOARD OF COMMISSIONERS FOR 

HINDU RELIGI0US Enpowments, Mapras Mad. 889 

-—S. 65-A~—Procedure regarding notification, 
when should be resorted to. 

The procedure in regard to notification ought not 
to be lightly resorted to, unless and until there 
is such serious mismanagement of the temple as 
would justify an ouster ofthe trustees in charge 
of a temple from their office. PonNnumaN DIKsHITAR 
v Boarp oF OCommrzstoneRs FoR HINDU RELIGIOUS 
ENDOWMENTS, MADRAS Mad 889 
Madras Local Boards Act (XIV of 1920), ss. 3 

(9), 88—Inamdar and person in possession both 

landlords—Latter also a tenant—His position — 

Right of inamdar to recover half of land cess paid 

by him— Right is subject of Art. 120, Limitation 

Act (IX of 1908}. 

The definition of ‘landholder’ in s. 3 (9), Mad, 
Local Boards Act is subject to there being nothing 
repugnant in the subject or context. 

Where both the tnamdarand the person in posses- . 
sion of land come within the definition of “land- 
holder” but the person in possession also comes 
within the definition of “tenant,” to treat the latter 
as landbolder and tenant would not’ only be contrary 
to the scheme of the Act, but would be impossible. 
In this case the landholder for the purposesofs. 88 
must be taken to be the inamdar and the person in 
possession must be taken to be the tenant. If the 
inamdar has taken the land cess he is entitled to 
recover half of it from the tenant. The right, how- 
ever, is the subject to the lawof limitation and the 
Article applicable is Art. 120, Lim. Act, ATTAKoyA 
TiANGAL v. KUNsSIKOYA TBANGAL Mad. 13 
s. 63. Ger Madras Agri. Relief Act, 1938, 

640 








s. 4 (c) 

Madras Marumakathayam Act (XXII of 1933), 
s. 5 (2)—Marriage of male with Marmakathayan 
ei during continuance of his prior marriage is. 
void, 

Any marriage contracted by a male witha Maru- 
makathayee female during the continuance ofa prior 
marriage of such male, is void, notwithstanding that 
his personal law permits of polygamy. P. S. 
VENKATRAMAN v, A. OC. JANAKI Mad. 826 
Madras Nambudri Act (XXI of 1933), 5. 23. 

Ser Hindu Law 852 
Madras Prevention of Adulteration Act (Ill of 

1918), S. 5 (1) (d)—Butter offered for sale in sealed 

tins as purchased—Extra moisture in tt got admix- 

ed in process of manufacture—Convictton under 

8. 5 (1) (d), if proper. ` . 

Where the butter which is offered for sale in 
sealed tins inthe state in which it is purchased by 
the vendor containg extra moisture and the evidence 
shows that the extra moisture must have got un- 
avoidably admixed in the process of the manufac- 
ture of the butter the vendor cannot be convicted 
under s. 9(L)(d), Mad. Prevention of Adulteration Act. 
DELHI BaTHER V, CORPORATION OF Mapras Mad, 150 
Malabar Compensation for Tenant’s Improve. 

ments Act «(I Of 1900), 5. 19—Act, whether 
precludes agreement bel ween landlord and tenant 
that latter shall pay full compensation when he 
fells trees spontaneously grown—Felling, if 
improvement. : 

Section 19, Malabar Oompensation for Tenant’s 
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Malabar Compensation for Tenants’ Improve- 
ments Act—concld, ; 


Improvements Act merely prevents a tenant from 
entering into a contract which takes away or limits 
his right to make improvements and on the 
termination of the tenancy to claim compensation for 
them in accordance with the Act. When the tenant 
ie required to quit, his landlord must pay him three- 
quarters of the valueof the trees which have grown 
spontaneously, but that does not mean that the 
tenant is entitled to commit waste. The Act does 
not preclude a landlord and a tenant from agreeing 
that the tenant shall pay full compensation when he 
fells trees spontaneously grown during the tenancy 
and the felling does not constitute an improvement 
to the estate. VIYATUEN SREEDEVI y. AYDROSS KURIKKAL 
Mad, 822 
Malabar Law—Adoption—Adoption by taking into 
Jamily—Resemblance with kritrima form—Adopted 
person, if loses right of inheritance in natural 
family. 

. When the text writers say that the form of adop- 
tion under Malabar Law viz., adoption by taking into 
the family, resembles the kritrima form under the 
Hindu Law what they purport to emphasise mainly 
is, that the adoption is based purely on secular motives 
and that it has no religious significance, and nothing 
more. Therefore it does not follow merely because 
the adoption is compared to kritrima form, that the 
adopted persons do not lose their rights of inheritance 
in their natural family. The applicable in such a 
case being essentially a customary law, the question 
can be decided only by having recourse to evidence 
as to custom in the absence of texts or express deci- 
sions of the Court. VEETTU v. VEBTTU Mad. 571 
Maintenance— Father 

after giving child in adoptton and granting them 

. to wife as puthravakasam property — Right of 

child and its children to maintenance out of such 

property. 

- Where a person after givinghia child in adoption 
acquires certain properties with the intention that his 
witeand children should be benefited by them and 
grants them to his wife as puthravakasam properties 
the affiliation of the child to another family does not 
take away the child's or its children’s right to claim 
maintenance from the puthravakasam properties, 
VEETTU 9, VEETTU Mad. 571 

Marumakathayam Law, governs Nairs 
belonging to Malabar tarwad, I 
Once it ıs known thata person ise a Nair and 

belonge to a Malabar tarwad, it follows that the per- 
sonal law by which he is governed is the Maru- 
makathayam Law of Malabar except in so far as 








that law has been modified or altered by 
statute, P, 8. VENKATARAMAN v. A, U, JANAKI 

, Mad, 826 

-Marumakathayam Law, if can be renounced 


by mere declaration. 

It is not open toa Hindu governed by Marumaka- 
thayam Law to get rid of*the statutory prohibition 
in the Marumakathayam Act of 1932, which is en- 
acted not for the benefit of a particular individual 
but as arule of public policy affecting the whole 
community, by a mere. declaration that he or she did 
not intend to bə governed by the Act. P.B. VENKAT- 
RAMAN v. A. O. JANAKI Mad. 826 
Malicious prosecutlon—Complainant 

suspicion to Policeand without taking any active 

interest leaving the matier to their investigation, is 

_ not liable for damages—Tort. 
, Ina suit for damageg for malicious prosecution, 
the question is whether the defendant is substantially 
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responsible for the prosecution of the plaintif end 
whether he has or has not acted in good faith. Where 
the complainant expressed merely a suspicion tothe 
Police, and did not positively say that the two persons 
whom he suspected were guilty and left the matter 
to the investigation of the Police and thereis nothing 
to show that he thereafter took any unduly active 
part against the plaintiff he is not liable for damages. 
RAGHUBAR DAYAL v. KALLU All. 211 
— Suit for damages for—Nature of damages— 

Basis of action — When action can be founded on 

institution of proceedings under 8. 144, Oriminal 

Procedure Code ¿Act V of 1898)—Whether proved 

facts are sufficient to establish absence of reasonable 

ge probable cause or presence of malice is a matter 
of law. 

Anaction for malicious prosecution can be sup- 
ported by any one of three sortsof damage firstly, 
damage to a man’s fame, as, if the matter whereof he. 
isaccused be scandalous; secondly, damage to his 
person, as where a man is put in danger to lose his 
life, limb or liberty ; thirdly, damage to his property, 
as where he isforced to expend money in necessary 
charges to acquit himself ofthe crime of which he is 
accused, The point to note, however, is that the 
action for malicious prosecution does not depend on 
the institution of 2 prosecution inthe narrowest 
sense oftheterm. The hasis of the actionis the 
malicious and unjustified institution of unsuccessful 
proceedings in a Court which have resulted in’ 
damage to the good name, tha person or the pro- 
perty of the individual prosecuted. A suit for 
damages for malicious prosecution canbe based on 
the institution of proceedings under s. 144, Criminal P. 
G., provided that the necessary facts are established, 
The institution of proceedings under s. 144, Oriminal 
P. C., may be at the instance of a party to the quarrel 
which is likely to lead toa breach of peace; it may 
be at the instance of some disinterested person ; or as 
in the great majority of cases,it may be at the 
instance of the Police or as a result of action suo motu 
by the Magistrate. 

It must be remembered that orders under s, 144, 
vary very widely in their scope and effect. They 
may have the most drastic effect in curtailing the 
liberties ofindividuals or communities or they may 
restrict for a considerable period the use by a man of 
his private property. Onthe other hand, in a great 
number of cases their effect is merely to control the 
route of processions, restrict slightly the hours in 
which property shall be enjoyed in a particular way 
and generally to cause the minimum of interference 
with private rights inthe interests of the public 
peace, The pointisthat it should not be thought that 
any unwarranted attempt to secure a Magistrate's 
order under 3. 144, Oriminal P. O., will justify a suit 
for malicious prosecution. There must, in order to 
sustain such a suit, be proof that the defendants 
moved the Magistrate to take proceedings and that 
proceedings were taken. It must be shown that the 
final termination was in favour of the plaintif. The 
plaintiff must prove that the institution of the pro- 
ceedings was malicious and thatit was without 
reasonable and probable cause. lurther, it must, in 
all such cases be proved that there was legal damage 
suffered asa consequence of the institution of these 
proceedings. In ordinary criniinal prosecutions, the 
damage will.bə inferred fromthe very factof an 
accusation of & crime involving moral turpitude ande 
necessarily damnifying the good nameoféhe accused. 
But when the Oourts are dealing with quasi civil 
proceedings such as those under s, 144, Criminal P, O., 
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in order to establish the essential fact of damage, it 
is not sufficient merely to prove that there was a 
petition in which an allegation was made of a danger 
to the public peace by the withholding of a private 
right. 

Though the basis for a finding of absence of reason- 
able and probable cause and the presence of malice 
consists in matters of fact, the inference that should 
be drawn from the proved facts and the question 
whether these facts are sufficient to establish the 
absence of reasonable and probable cause and the 
presence of malice are matters of law upon which 
interference in second appeal is permissible. 
NARAYANA MuUDALI v. PERIA K ALATHI Mad. 801 
Married Women’s Property Act (ill of 1874), 

S.6—Endowment policy with wife nominated to 

receive amount payable in event of death of assured 

falls within s. 6. 

. An erdowment policy is wholly a, contract of life 
insurance ; a double contract of life insurance the 
event in one case being death and the event in 
the other case being life. An endowment policy 
with the wife ominated to receive the amourt 
payable in the event of death of the assured before 
a certain date is precisely to be 1egarded in law, 
a policy on the life of the husband for the benefit 
of the wife and falls within s. 6, Married Women’s 
Property Act; the fact that, the wife’s interest is 
rendered contingent by special provision in the 
nomination does not prevent or affect the creation 
of a valid trust. Inre AsHALATA Dass Cal. 465 
- —8, 6—Words “on the face of it,” meaning of. 
The words “on the face of it,” in s. 6 mean no- 
thing more than “expressly expressed *”, the anti- 
thesis being to implied trust or a secret trust. In re 
AsHALATA Dassi Cal. 465 
Master and servant—Dismissal—Habitual negli- 
- gence, how far would justify summary dismissal— 

Dismissal on ground of incompetence—Comparison 

of work and output of employee with that of his 

predecessor— Whether conclusive. 

Habitual negligence of a serious character would 
justify, the dismissal of an employee or indeed 
misconduct on one occasion only if sufficiently 
gioss. But summary dismissal is a drastic step, 
and if it is to be excused, the acts or neglects of 
the servant of which complaint is made must be of 
a serious nature and such as to show that he is 
not carrying out his part of the bargain in a matter 
going to the root of the contract. 

“In case of summary dismissal of an employee on 
ground of incompetency it is not possible to prove 
negligence or incompetence merely by comparing 
his work with that of his predecessor. QUJARAT 
QINNING & MANUFACTURING OoMPANY LTD. v. GOVINDAN 
Narre , P C50 
Minor—Guardian ad litem appointed by Court not 

properly representing minor—Decree is void ab 

initio. 

Even where there was an order appointing a 
person as guardian if that guardian did not prop- 
erly represent the minor the decree would not be 
binding on the minor. Such a decree would be 
void ab initio and not merely voidable, DWARIKA 
HALWAI v. SITLA PRASAD All. 784 
Mortgage— Construction —Usujructuary —Mortgagee 

40 apgropriate entire “produce ’—Premaum oblamed 

by settlement of land, if produce—Seitlement by 

. morigagee of raiyati lands—Whether binding on 

mortgagor. e f 

Where a passage in a deed of zarpeshgi mortgage is 
thatthe mortgagee is to “appropriate year after year 

6 
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the balance amounting to Rs, 562 besides the entire 
produce which he may have in excess as profit in lieu 
of interest,” the premium which the mortgagee 
obtains by the settlement of the bakaskz lands which 
are the subject-matterof the zarpeshgt, isnot the pro- 
duce of the land. The meaning of the word ‘produce’ 
in the deed is that which would ordinarily be placed 
upon it, that is, the produce of cultivation. It is there- 
fore quite clear that insuch a case mortgagor 
would bs entitled to have the smount received on 
oe of the settlement cet off in the account against 

im. 

The right of thetenant cannot be determined by a 
contract between the mortgagor and the mortgagee, 
but is to be determined by the rule, of law. Hence 
unless there is a provision in a zarpeshgi lease, res- 
tricting the power of the garpeshgidar as regards 
the settlement of ratyatt lands, the latter is, inthe 
ordinary course of management, entitled to settle 
raiyati lands with tenants, and such setilement will 
be binding on the proprietor. Where thesetenants are 
occupancy raiyats, their right to remain on the land 
willcontinue in spite of the mortgagor going into 
possession, and ths tenant’s possession or right to 
possession does not come to an end at the time the 
mortgagor comes back into possession. RAMESHWAR 
Nata v. NARAMDESHW4AR PRASAD NARAIN SINGH 

Pai. 39 
Sutt on—Scope—Parties—Stranger setting 
up paramount title, if proper party 

As ageneral ule the ordinary scope of a mortgage 
suit isto cut off the equity of redemption and bar 
the rights of the mortgagor and those who derive their 
title from him, A stranger who sets up atitle in- 
dependent of the mortgage and paramount or 
adverse to it isnot & proper party tothe mortgage 


suit. BAURAJ UHANDRA MONDAL v. BERARILAL MONDAL 
Cal 17 
Usufructuary—Possession not delivered— 


Mortgage becomes simple —Remedy of mortgagee— 
Limitation applicable— Limitation Act (IX of 1208), 
Arts. 132, 147—Limitation Act (Bhopal) (IX of 
1908), Arts. 121, 139. 

Where the document discloses a clear case of 
usuiructuary mortgage without a personal covenant 
of any sort made for the payment of the mortgagee 
money and if sucha transaction is accompanied-by 
actual delivery of possession of the mortgaged pro- 
perty, then the mortgagee has no remedy in law to 
sue for his money or for sale or foreclogureso long as 
the security remains intact and within his hands, 
But when no pogsession as stipulated is given to the 
mortgagee, the mortgage becomes simple within the 
meaning of s. 58, T. P. Act, and hasthe sameefiect 
and is subject to the same legal limitations as are 
characteristic of a simple mortgage. Š 

Article 132 of the Lim. Act, corresponding to Art.121 
of Bhopal Act is not applicable to suits for either sale 
or foreclosure brought on the basis of any mortgage. 
The appropriate article fof such suits is 147 corres- 
ponding to Art. 139 of Bhopal Act prescribing a 
60 years’ limitation. 

Mortgage as distinguished from charge is a jusin 
rem and holds good against subsequent transferees 
even without notice. AGHA JALAL-UD-DIN v. RAJJIBAI 

Bhop. 669 

Muhammadan Law — Defendant and plaintif 
in possession—Both claiming ownership to house 
as heir under Muhammadan Law—Suit by plaintiff 

— Question of imitation—Plaintiff under impression 

that pessession of defendantgwas on her behalf— 

Defendant's dental of plaintiff's right—Limttatton 
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for suit—Applicability of s. 8, Limitation Act 

(IX of 1908)—Limitation Act (Bhopal) (IX of 1908), 

Art, 134—Limitation Act {IX of 1908), Art. 144. 

For a suit for possession and declaration of title 
the cause of action arises when the title is denied 
and the possession refused. Section 6, Lim, Act hag no 
application when the plaintiff all along her minority 
was under the impression that the possession of the 
defendant was on her behalf. Itis when the plaintiff 
demands possession from the defendant and when 
the defendant refuses it, that the cause of action for 
. suit arises. Under these circumstances, according to 
the nature of the'suit, the limitation period under 
Art. 134, Bhopal Lim. Act, which is equivalent to 
Art. 144 0f British Lim. Act, is 12 years and its 
commencement would be from thetime when the 
defendant’s possession became adverse to that of the 
plaintifi's. Where insuch a suit the defendant bas not 
proved adverse possession at all but on the contrary 
he has indicated his readiness to give the plaintif 
her share according to Muhammadan Law and the 
plaintiff has been admittedly in possessicn of a 
portion of the house in dispute the question of 
adverse possession does not arise, Therefore the 
right of suing during minority accruing to the 
plaintiff is not correct. The Uourt should first of all 
decide what the nature of the possession of the 
defendant is. Where the defendant himself claims to 
be also an heir of the plaintiff's father, and the 
plaintiff is also an heir according to the Muhammadan 
Law and both of them are in possession, the question 
of limitation does not arise. The possession of the heirs 
under the Muhammadan Law will not be adverse till 
an heir is not dispossessed of the property. ZAINAB 
Br v. ABDUR RAHMAN Bhop. 872 

—— ~Glft—Delivery of possession—Rules as to, 

tf apply in dispute between donee and stranger 

Donor held did all she could to perfect gift. 

The Muhammadan Law requires that a person 
should not be compelled to complete the transaction 
uhless he has done everything in his power to make 
it final and conclusive. Until that point of time 
is reached it is open to him to resile and, theres 
fore, & transaction such asa gift is not looked upon 
as complete until the last act necessary to complete 
it has been done. These rules do not, however 
apply when the donor supports the transaction and 
the dispute is not between the donor and the 
donée or one claiming through either but between 
the donee and a stranger. 

A donor executed a registerad-deed of gift; she 
placed the donee in possession of three quarters of 
her house, and made an affidavit supporting the 
donee’s title: 

Held, that the donor did all that she could rea- 
sonably have been required to doto perfest the gift, 
HALIMBI v. RAHMATALI Nag. 181 
——Helrs—Suyit 

binds others. 

A suit by a creditor against one Muhammadan 
heir cannot bind the other heirs, SULEMAN v. ABDUL 
SHAKoor Nag. 292 

= Marrlage — Essentials and procedure of 

valid marriage stated—Girl, when becomes major 
for purposesof marriage—Who can give away 
c minor girl in marriage—Nikah of minor girl also 

requires two adult witnesses. 4 

_According to Muhammadan Law, it is absolutely 
necessary that the man or someone on his behalf 
and the woman or someone on her behalf should 
agree to the marriage at one meeting, and the 
agreement should be witnessed by two adult wit- 
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nesses, AS women are in pardah in N.-W. F. 
Province it is customary to send arelation of the 
woman to her inside the house accompanied by two 
witnesses. The relation aska the girl within the 
hearing of the witnesses whether she authorizes him 
to agree to the marriage on her behalf for the 
dower money offered by the husband. He explains 
to her the detail of the dower proposed. When the 
girl says “yes” or signifies her consent by some 
other method, the three persons come out. The 
future husband and those three persons are then 
placed before the Mulleh, The Mullah asks the boy 
whether he offers to marry the girl on payment of 
the specified dower. He says “yes.” Then the 
relation, who had gone inside, tells the Mullah that 
he is the agent of the girl. The Mullah asks him 
whether he agrees to the marriage on payment of 
the specified dower. The relation says “ yes," The 
witnesses are present there so that if the Mullah 
has any doubt he should question them as to whe- 
ther the relation is a duly authorized agent of the 
girl, Directly both sides have ssid “yes” the 
Mullah reads the scriptures and the marriage is 
complete. Thus while proving marriage the vague 
allegation that there were two witnesses of the 
nikah has no value and it should be proved that 
the whole procedure has been gone through. 
_According to Muhammadan Law a girl becomes 
major for the purposes of marriage when she reaches 
the age of puberty, which is presumed to be the 
age of 15 years. When a girl is minor itis per- 
missible in Muhammadan Law that her father or 
grandfather or other paternal relations should give 
her away. The marriage is valid and is called a 
nikah. All the same such nikah also requires two 
adult witnesses. GHULAM KUBRA BIBI v. MOHAMMAD 
SHAFI MozamMab DIN ` Pesh, 308 
Marriage—Hanafi School — Restitution of 
conjugal rights—Suit for, nature of—Suit by 
husband—Wife's right to resist on ground of non- 
payment of prompt dower, even after consummation 
of marriage—Non-payment of dower, if fatal to 
suzt—Conditional decree, if can be made. 
. Under the Muhammadan Law of Hanafi Schoo! 
the wife is entitled to resist a claim for restitu- 
tion of conjugal rights preferred against her by 
the husband on the ground that her prompt dower 
was unpaid. She is entitled to this right even 
after consummation of marriage. The non-payment 
of prompt dower is not, however, fatal tothe hus- 
band's suit. A suit for restitution of conjugal 
Tights though brought to enforce a right undar the 
Mubammedan Law, is in its nature a suit for 
specific performance. The Oourts will be acting 
with sound discretion if they imposs a condition 
of previous piyment of the exigibla portion ôf the 
dower debt intheir decree. This practice is not 
only in full accordance with the rules of justice, 
equity and good conscience but at the same time 
it is not opposed tothe principles of Muhammadan 
Law. The Qazi in ordering the wife to goto her 
husband's house would be well within the sphere 
of his authority in making that order conditional] 
upon payment of the wife's exigible dower, which 
she had validly demanded before the decree was 
assed. S . : 
: The mere fact of wife's riising the plea of unpaid 
dower in answer to her husband's suit for restitu. 
tion of conjugal rights is sufficient to constitute a 
demand which would make “the dower payable 
forthwith. BASHIRAN Biv. ABDUL WAHAB KHAN ., 
Bhop. 130 
o.. j 
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Marrlage—Marriage of minor girl or boy by 
remoter guardian tn presence of nearer one—Effect 
—Ratification or consent by nearer guardian, if 
validates such marriage. 

The rule of Muhammadan Law undoubtedly is 
that when a guardian more remote marries a boy 
or girl when the nearer one is present the validi- 
ty of the marriage is dependent upon the latter's 
‘yatification and consent. The rule contemplates a 
case where the boy or girl is given in marriage by 
a person who in order of priority comes immediate- 
ly after the proper guardian at that time. In fact, 
the consent of the nearer guardian may 
have the effect of transferring the authority to the 
remoter guardian andexactly the same thing hap- 
pens when the nearer guardian resides ata distance 
and no communication is possible withhim. This 
rule cannot apply, to a case, where as between the 
nearer guardian and the one who actually disposes 
of the minor in marriage, there are other relations 
who have preferential rights of guardianship, 

A marriage, according to Muhammadan Law is a 
contract pure and simple, and understanding and 


puberty on the part of the contracting parties are. 


essential, If a girl has not attained puberty and the 
person who contracted on her behalf has “no legal 
authority to do so, according to Muhammadan Law 
one of the essential conditions of a legal marriage is 
wanting and the marriage must be regarded as void 
ab initio, A marriage of minor girl contracted on 
her behalf by’a remoter guardian when the nearer 
guardian is present, is notonly invalid but void. 
Even if it is assumed tha: the marriage is invalid 
and not void, the legal consequences would be that 
it could be terminated by a single declaration oy 
either side. Consummation of marriage does not 
stand in the way of terminating it when the mar- 
riage is invalid according to Muhammadan Law and 


the woman would be entitled to dower only when 
the marriage is consummated and not otherwise, 
ABUAL KASIM v. JAMILA KHATUN BIBI Cal. 490 


Waqt—Use of land as graveyard supported 
‘by revenue entries—Mere fact that in recent years 
tt is not so used, if changes its character as waqt 
—Dedication by Hindu—Validity, 
When a land was used as a 
graveyard and its character is amply supported by 
the entries in the revenue records the mere fact 
that in recent years it has not been so used does 
not deprive it of its character as a wag/. 
Dedication of land by a Hindu for the purpose 
of- a Muslim graveyard is not invalid either ac- 
cording to Hindu or Muslim Law. Arur SINGH 9 
BADAR Din Lah. 877 
Murder. Sze Oriminal trial 332 
Mussalman Waqf Act (XLII of 1923), ss. 2 (6) 
10, 3—District Judge, whether has jurisdiction to 
eM and decide as to whether waqt falls under 
s. 216). ~ | 
-Tte Oourt of the District Judgehag jnrisdiati 
under Mussalman Waqf Act to ce bata ee 
under that Act when the alleged wag/ is not admitted 
or is denied by the alleged mutawaliz. No doubt the 
Oourt is not obliged to enter into an enquiry where 
a waqf is denied, and may refuse to enter into any 
inquiry on the ground, that the allegations of the 
partiesedisclose a controversy fit to be determined 
in a regular suit. But where the existence of a 
wagf is not denied but its nature is disputed 
and the District Judge finds it convenient and 
desirable- to determine on the material before 
him as to whether the wagf falls within s. 9 (e) of the 
s -© 
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Act he is within his jurisdiction in doing so. ABDUL 
HADI 9. ABDUL LATIF Nag. 543 





ss, 5, 10— District Judge, if can adjudicate 

upon the question of nature of waqf and whether 

applicant was liable to furnish accounts under 3. De 

There is no provision of law, apart trom pro- 
ceedings under s 10 of the Mussalman Waqf Act, 
1923, by which the District Judge can decide on 
merits the question as to the nature of the wagqf or 
adjudicate upon the question whether the applicant 
was liable to furnish accounts under s. 5 of Act, 
1923, or not If the case falls under the Act then 
s. 9 lays down a substantive law which makes it 
incumbent upon the mutawallé to file the statement 
as required by s. 5. ABDUL WAHID 9, OyREDDU 





Oudh 134 

s. 10. 
Sez Mussalman Waqf Act, 1923, s. 2 (e) 543 
Sze Mussalman Waqf Act, 1923, s. 5 134 


Mutual society — Insurance company — Share- 
holders and policy-holders different entities—Part 
of policy money divided among subscribers— Whether 
mutual insurance society. 

Where there is no mutuality between the share- 
holders of the company, the assessee, and the policy- 
holders, but the share-holdsrs and the policy- 
holders are two quite different entities, 
merely because part of the policy moneys 
is divided among the subscribers, it cannot be said 
that the business of the company is no business at all 
within the meaning ofs. 10, Income Tax Act, but is 
merely a mutual insurance society. The company is 
nota mutual society and the amount of the paid or 
unpaid capital, the value of the shares, the number of 
the share-holders, the limits or the particular source 
of the dividends do not matter, provided the divi- 
dends cume from the business of the society. Com- 
MISSIONER OF JNCOME-TAX, BOMBAY PRESIDENCY, SIND & 
ADEN v. INDIAN RELIEF & BENEFIT INSURANCE Co, 
LTD , KARAORHI Sind 202 
Negotiable Instruments Act {XXVI of 1881),’ 

s, 4— Promissory note—Requirements of —Document 
held mere acknowledgment and not promissory note, 

In order that a document bhall be a promissory 
note within the meaning of s. 4, Negotiable Instru- 
ments Act, not only must it be a promissory note 
in form, it must in addition be intended by the 
parties to be a promissory note, it must be intend- 
ed by the parties to be negotiable and pass from 
hand to hand. Where a document executed by a 
person is merely an acknowledgment in the false 
name of a lady, of the state of account between 
her husband and the executant and never intended 
to leave her custody or that of her husband, it is 
not a promissory note and Art. 73, Lim, Act does 
not apply. KULSAMBAIL v. A, K. MANDvIWALLA FIRM 





Sind 162 

— S$. 8—Ezpression “in his own name” ins. 8, 
scope of. . 

The words “in his own name” ins. 8 do not 


and cannot mean, the personal name of the person, 
and there is no reason to supposs that any alias 
or assumed trade name would not fall within the 
meaning of these words. The person or persons who 
can give ae valid discharge, would always have the 
rightto sue. ZUJYA PasooL DAMEL v. MANMOHANDAS 
Bom. 618 
ss. 8, 32—Hindu co-parceners carrying on 
joint family business—Promisaory note obtainedin 
name of family firm Adult go-parceners, if can sue 
‘on such promissory note. . 
The co-parcenary can be described as the holder 
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of a note if it was made in its collective or busi- 
ness name and, therefore, in ita own name within 
the meaning ofs. 8. The action brought by all the 
adult co-parceners, who are capable in law of giving 
8 satisfactory discharge, to recover the debt on the 
promissory note executed in their trade name is 
maintainable. ZGusya Pasco, DAMEL y. MANMOBANDAS 
LALLUB2 AT PRATAP Bom. 618 


ss. 8, 32, 78—Act, if compendium of whole 
law relating to transfer of interest in negotiable 
instrument, Ng: 

Upon their plain language and also upon authority, 
certain definitions in the Negotiable Instruments Act, 
euch as that of “negotiable instrument,” “holder” and 
“holder in due course" are exhaustive. But it does 
not necessarily follow thatthe Act is a compendium 
-of the whole law relating to the transfer of interest 
in negotiable instruments or the procedure governing 
actionsonthem. For instance, there is no special 
provision as regards the formof a suit by a firm or of 
representative action. Ifafirm is the holder of a 
negotiable instrument, one has to fall back upon the 
general rules of procedure in Civil P. O., for that 
purpose, The Act does not expressly exclude the 
doctrine of representative action a holder 
named is dead, a person claiming representation 
tc his estate can bring a suit to recover the debt 
upon 8 promissory note in the name of the deceas- 
ed. Zousra Pasoot DAMEL 9, MANMOHANDAS LaLLUBHAI 
PRATAP ` Bom. 618 

S. 35—A giving money to B for investment 
on security of immovable property—B lending 
money to on pro-note executed tn B’s favour 

—B endorsing note to A and informing that he 

would come with O and clear the deb:—B held 

liable as endorser as well as guarantor. 

Certain amount was given by A to B to invest it 
on the security of immovable property. B, however, 
lent the money on promissory notes to C without 
any security. The note was drawn inthe rame of 
B who then endorsed it over to A informing him 
that he would come with the borrowers and clear 
the loan. On C's failure to pay on demand A filed 
a suit against B and0: 

Held, that the consideration for the promissory 
note was the amount paid by A and the endorse- 
ment of the instrument to A was part and parcel 
of ths same transaction. B was, therefore, liable 
to 4 as an endorser of the note as well as guarantor 
of payment. ARATHIL Kanpora MapmaTHInG BALA- 
KRISANAN NAMBIAR v, P. K, CHATHU Mad. 183 


S. 46—Delivery to beneficiary under note 
ts sufficient, 

The delivery contemplated by s. 46, Negotiabie 
Instruments Act, must bea delivery by the maker 
or by some one authorized on his behalf. It need 
not necessarily be to tle pergon whose name is 
given in the note as payee. So long as there is 
delivery made by the maker the note is valid and 
complete. Where the note is admittedly handed 
over to the beneficiary under the note, there is a 
delivery which is a sufficient delivery for the pur- 
pose of completing the transaction evidenced by 
the promissory note, SINNAcHAMI CHETTIAR v. RAMA» 
SWAMI CHEITIAR Mad. 48 
Oudh Courts Act (IV of 1925), s. 20, -Rules 

under, framed py Oudh Chief Court, 

Ghap. XXIII, rr, 26, 27,1, 3, Chap XX, rt. 7— 

— Represented appeal —Summary dismissal of jail 

appeat—Order of dismissal signed and dated ‘by 
» Judge but seal of- Court not afized—Subsequent 
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represented appeal, if maintainable—Sealing of 

judgment, if creates finality—Criminal trial. 

There is nothing in rr. 1 and 3, Chap, XXIII, 
Oudh Oourts Act which makes the provisions 
of Chap. XX, applicable to criminal cases, The 
relevant rules relating to the disposal of jail 
appeals in Obap. XXIII, that is, rr. 26 and 27 do 
not at all imply the necessity for sealing the 
judgment after it has been passed by the Judge or 
Judges concerned. The duty of affixing the seal of 
the Court to a judgment imposed on the Bench Reader 
by Chap. XX, r. 7, Oudh Ohief Oourt rules isnot a duty 
of a quas? judicial nature but a duty of a purely 
ministerial nature. The wording ofr, 7 of Chap, XX 
imposes on the Bench Reader the duty of affixing the 
seal of the Oourt straightway. The sealing of the 
judgment isnot what creates finality in the judg- 
ment. Itis a ministerial act and its objectis not 
to secure finality which is already present but 
mersly to authenticate the judgment. 

Hence, a represenied appeal filed after a jail appeal 
has been dismissed summarily and the order of dis- 
missal signed and dated by the Judge or Judges 
concerned is not maintainable,even if the orderofthe 
Judge or Judges has not been sealed with the seal of 
the Court. RAJKUMARI vy. EMPEROR Oudh 780 
Partition, See Hindu Law 700 
Partnershlp— Breach of covenant in partnership 

subsequent to suit for dissolution and accounts— 

Claim for damages advanced while accounta are 

being taken— Proper procedure—Calculation of 

damages. 

Per Dhavleand Mohamad Noor, JJ.—A claim for 
damages for breach of covenant by a partner does nut 
disappear when accounts are taken (upon a dissolu- 
tion or otherwise). though where the claim is advanced 
in the suit for (dissolution or) general accounts, it 
may be included in the decree under “just allow- 
ances”. 
va If the breach is subsequent to the institution of 
the suit for dissolution and the claim is advanced 
while accounts are being taken under the preli- 
minary decree, the aggrieved — partner must, 
get his damages or compensation, whether by 
a separate suit or (where the preliminary decree 
is in sufficiently wide terms) by an application in 
the proceedings that lead to the final decree. The 
damage or compensation for such a breach is 
rightly found by calculating the loss of profits 
that would have been earned but for the breach 
i. e.. by finding out what profit the partnership 
would have made if the partnere guilty of the 
breach had done their duty. The general intention 
ofthe law is that in giving damages for breach of 
contract, the party complaining should, so far as 
it can bedone by money, be placed in the “game 
position as he would have been in, if the contract had 
been performed. 

Per Dhavie, J.—A suit by one partner against 
another for damages for breach ofa covenant of the 
partnership deed, brought before dissoluticn, 15 
liable to be defeated on the ground that a suit between 
partners should be a saitfor general accounts in 
which the defaulting partner could be debited with 
any loss that might have been caused by his action. 
BANWARI LAL v. SHUKRULLAH . Pat. 337 
———— Culpable negligence or wilful default by 

partner—Li2bility for compensation. 

In the case of aa act of fraud, or culpable negli- 
gence, or wilful default, by a partne during the 
partnership, to the damage of its property or in- 
terests,in breach of his duty to the partnership; 

e e 
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whether at law compellable, or not compellable, he 
is certsinly in equity compellable to compensate 
or indemnify the partnership in this respect. The 
expression ‘wilful default’ means some wilfut mis- 
conduct some failure to do one’s duty purposely and 
wilfully. BANWARI LAL v, SHUKRULLAS Pat. 337 


Dissolution—-Accounts—Both partners paying 
bribes to secure contracts for partnership —Pay- 
ments entered in partnership books as items of 
expenditure—Suit for dissolution and accounts— 
Such paymenis cannot be taken into account in 
‘ascertaining shares of profits. l | 
A and B entered into partnership for supplying 

goods to certain institutions, A was to supply 
funds and Bto do work. Both the partners gave 
bribes to officials of various institutions in order 
to ensure that contracts were placed with the part- 
nership and entered those payments in the partner- 
ship books as items of expenditure B sued for 
dissolution of partnership and for accounts : 
Held, that the payments towards bribes could not 


be taken into account in ascertaining the shares 
of profits. B was not entitled to credit for the 
‘ums paid by him as bribes nor could A obtain 


credit for the sums pee ey in et way. K. M. 
ATAOHALA CBETTY V, N. D. NATESA CHETTY 
SiS 5 Mad. 857 
—-Dissolution — Alloiment of immovable pro- 
perties 
Upto the time of the dissolution of a partnership 
the partners must be regarded as joint owners of the 
properties. Until.an account had been taken, and 
provisionhad been made for the discharge of the 
liabilities, no partner could claim to be entitled to 
have a definite share in a particular asset, When 
allotting on a dissolution what remains after making 
provision for the firm’s debts aud the remaining 
assets include immovable properties, it does not 
follow that the partners will take the immovable 
properties in equal shares, even if they had equal 
rights in the partnership. “What each partner 
receives will depend on the circumstances and the 
nature of the — ule remain for division. 
2AMAPPA V, PANYAM THIRUMALAPPA 
ALASYAM RAM PPA Mad. 831 
Doctrine of laches, applicability. 
doctrine of laches is of great im- 
portancs where persons have agreed to become 
partners, and one of them has unfairly left the 
other to do all the work, and then, there being a 
profit, comes forward and claims a share ofit. A 
Oourt will nct aid those who can be shown to have 
remained quietinthe hope of being able to evade 
responsibility incase of loss, but of being able to 
claim a share of gain incase of ultimate success, 
But this doctrine applies to cases where the plaint- 
if has by his conduct induced the defendant to 
suppose that the plaintiff had abandoned the com- 
mon undertaking, Wa in o E a highly 
ive character. BANWARI LAL v. SHUKRULLAH 
speculative ea 


< Mortgage by one of two partners of his share 
tothe other—The dominant character will be that 
artnership. ; 
TIN Lall, J.—If two persons are in 
pértnership and one ôf them mortgages his share 





The 





in the interest to the other, the dominant character : 


will be that of the partnership and not of the 

‘teageeshrp. BANWARI LAL v. ShUKRULLAB 
PrE Pat. 337 
Suit for dissolution of and accounts— 
b i 
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Preliminary decree passed—At this stage Couri if 

can crder the mode of taking accounts. 

In a suit for dissolution of partnership and 
accounts after the passing of the preliminary 
decree, tho Oourt has jurisdiction to order that the 
account should be taken on a certain basis, The 
order is about the modeof taking account, and such 
an order, can be passed after the passing of the 
preliminary decree, BANWARI LAL v. SHUKRULLAH 

Pat. 337 
Partnership Act (IX of 1932), ss. 69 (2), 74— 

S. 69 (2), whether prevails over s. 74. 

Section 69 (2), Partnership Act does not prevail 
overs. 74 and that a suit filed by a firm toenforce 
rights which had accrued before the commencement 
of the Act could be maintained in spite of the non- 
registration of the frm. A. P. M. SYED IBRAHIM SAHIB 
v. V. S. GURULINGA AIYAR Mad. 727 


Patents and Designs Act (II of 1911), s 53— 
Suit under, must be instituted in District Court. 
The words ‘the Oourt’ in s. 53, Patent and De- 

sigas Act, must refer to the District Court. There- 

fore, a suit under s. 53 must be instituted in Dis- 

trict Oourt. ABDUR RAB MIAN MOHAMMAD AMIN v. 

Raum BAKHSH MIAN FAQIR MOHAMMAD Pesh, 871 


Penal Code (Act XLV of 1860), ss. 40,41— 

‘Special law’, meaning of. 

Per Bhide, J.—The expression “ special law" as 
defined in s. 40, I. P. O., cannot betaken to mean 
only enactments which create fresh offences not 
made punishable under the I. P.O, 

Per Din Mohammad, J.—The term “ special law” 
refers only toa law dealing with those matters 
which had not been dealt with in the I P. O., 4. e, 
a law creating offences not contemplated by the 





Oode. Hakam Kuupa Yar v. EMPEROR Lah, 498 FB 
-~ S. 52. See Penal Oode, 1860, s. 300 
Exceptions 1 and 2 578 


——— 8. 71—If applies to offences under ss. 225 
and 353—Separate sentences, if can be passed for 
such offences. 

The provisions of s. 7L do not apply to the 
ofiences under ss. 353 and 225 as they are separate 
offences, They are not an offenca made up of parts 
nor are they an offence falling under two separate 
definitions of the law but they are actually sepa- 
rate offences. One can contemplate a case in which 
a person assaults a Police Officer without rescuing 
a person from his custody and one can also con- 
template a case in which a person rescues a man 
from Police custody without assaulting the Police 
Officer. The two acts are quite separate: These 
two offences must be treated on the same lines as 
given in illus. (b) to s. 71, I, P. O.; therefore, 
Separate sentences can be passed for thosé offences. 
ZARKHAN NuRK3AN v. EMPEROR Pesh 78 
—S8. 71,147, 353, 225—S, 71, applicability 

of, tooffences under sa, 147 and 353, 

The provisions of 71, I. P. O., ara applicable to 
the offences under ss, 147 and 553, I. P. O., and 
hence the accused cannot be punished with a 
more severe punishment than the Court could award 
for any one of them, ZARKHAN NURKHAN v. EMPEROR 

, Pesh. 78 
ss. 76, 325—Convict warder. torturing 

convicta under orders of superior—Defence of s. 76, 

if can be pleaded—Torture resulting in death of 

convict—Severest punishment is called for. 

A convict jail warder must be knowing that the 
merciless beating of the comvicts is contrary to 
law. Section 76 does not afford any defence to him 
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where he has beaten and tortured convicts under 
orders of superior officers. 

When an officer in control of helpless prisoners 
beats and tortures them, the severest sentence known 
to the law should be inflicted. In addition, an 
example must be made in order to show conclu- 
sively to others, who may be similarly inclined to 


Ul-treat those ii their custody, that the Oourts 
cannot tolerate such cruelties., 
Since. the torture had resulted in the-.death of 


some of the convicts, the accused was sentenced to 
seven years’ rigorous impriscnment, the most severe 
sentence possible under s. 325, I. P. O. CHAMAN Lan 
v. EMPEROR Lah. 440 
ss. 79, 342—Warrant for arrest of 
judgment- debtor executed—J udgment-debtor released 


by Court under 8,135, Civil Procedure Code (Act 


V of 1908)—Pracess-server returning warrant to 
bailiff without endorsement—Bailiff returning 
same for endorsement—Process-server instead of 
endorsing, re-arresting judgnent-debtor — Second 
arrest held illegal—Process-server held protected 
under s. 79, ` 
A process-server, was charged by H a judgment- 
Jebtor, under s, 342 and s 342 read with s. 114, 
L P. O,, with causing wrongful confinement to H, 
A warrant for H's arrest was issued and the bailiff 
sndorsed it for service to the process-server. H was 
arressted but was released by the Judge under 
1.135, Civil P. O. The procegs-server had returned the 
varrant the same day to the banliff without any endorse- 
nent on it, andthe bailiff believing ‘that it was 
sxecuted merely returned the warrant to the process- 
server for want of his report, as he had made no 
‘eport of execution. On this the process-server, 


‘stead of endorsing execution on the warrant, re-.. 


irrested H next day: 

“Held, that the second arrest was illegal. When 
he judgment-debtor was arrested and brought 
xefore the Court the process had been execut- 
>J, that is to say the arrest had been carried 
Sut, though it may not have been carried out 
a accordance with law. There was also another 
‘eason why the second arrest was unlawful. 
The bailiff had power to delegate the execu- 
lon of the warrant to the procegs server and did 
jo inthe first instance. But onthe second occasion 
he bailiff did not delegate his authority to arrest 
o the process-server, but merely returned the war- 
‘ant to him for endorsement. In the circum- 
tances the endorsement for which the process 
vas returned must have been the endorsament of 
‘xecution, and could not be endorsement of non- 
xecution. In any case it was only returned for 
mdorsement and not for 
hese circumstances the re-arrest was unlawful. 
Held, further that the offence was not a serious 
me, for, if did not appear that the process-server 
vas actuated by malice. It was*possible that he 
aade a genuine mistake of fact and thought that the 
rocess was being returned to him for re-excution 
nd was thus protected under s, 79, IP, O. Mauna 
Itwa v. Ba Tuant l 
33.99, 104—Man uprooting another's trees 
—Extent of owner's right to defend his property 





—Attack by owner on such persoen—Laiter, if has 


right of private defence of person. 


Jf a man is uprooting another man's trees he 


rould not be going to the Police Station for help - 


ecause by the time he comes back all the trees 
rould be‘gone In normal conditions he would be 
‘ell ‘advised to protect his property by using all 
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force necessary to stop the uprooting of the plants, 
In defending his property he can under a 104, I. 
P. 0.. cause any harm short of death. He is, there- 
fore, justified in attacking the man uprooting his 
trees with his gurzu and the fact that he did so does 
not give the person attacked a right of private defence 
of person, Gutta Din SHARAF DIN v. EMPEROR 

Pesh, 296 

—~—~— $$. 120-B, 296, 412—Conspiracy under 

s. 120-B—Nature of proof. 

-The offence of conspiracy under s. 120-B, I. P.O, 
is one which requires detailed and specifice proof 
against each of the accused that he individually 
participated in a particular design to doa particu- 
lar criminal thing, EMPEROR Ø. AFTAB MOHAMMAD 
Kuan Ail. 649 
——— 8.147. Sze Penal Code, 1860, 5.71 78 
8. 171 (gj)—-Publication by one of candidates 

to election that other one is leper, knowing it to 

be false, whether offence under a. 171 (g). 

- Publication by one of the candidates to an elec- 
tion against the other candidate that he is a leper, 
knowing it to be untrue with the mala fide inten- 
tion of injuring his reputation and humiliating him 
before the public, does not constitute an offence 
under s. 171 fg), I. P. O. Mouammap KADIR SHERIFP 
J. RALIMATULLAH SAHIB Mad 327 
——— S.193, Sze Oriminal Procedure Code, 1898, 

s. 476 863 
———— 8. 193—Affidavit read out to person and 

signed by him while drunk—If can be prosecuted 

under s. 193 for giving contrary evidence. 

Where an affidavit prepared for a person and 
read out to him while he is drunk is signed by 
him, its contents cannot be said to have been prop- 
erly understood’ by him and he cannot, therefore 
be prosecuted for perjury under s. 193, I, P, O., 
for giving evidence contrary to the allegations in 
the affidavit. U Aune MYIN U v. District & SESSIONS 
JUDGE, HENZADA iang. 795 

S. 193 —Prosecution under, if lies for giving 
or fabricating falsa evidence in respect of 

_.proceedings before Debt Settlement Board. 

Proceedings before a Debt Settlement Board cannot 
be regarded as “judicial proceedings” except for the 
limited purpose of s. 228, I, P. O. No prosecution will 
therefore lie under s. 193 of the Code for giving false 
evidence or fabricating false evidence in respect of 
such proceedings.. 

Section 54, Ben. Agri, Debtors Act, has no ap- 
plication except in respect of the offences expressly 
mentioned therein. Therefore no sanction under this 
section is necessary as regard the complaint with a 
view to the prosecution in respect of offences under 
ss. 466, 467 and 471, I. P.O. HARI Quaran KUNDER 
v. KAUSHI Ouaran Dey Cal, 686 
———-—8. 199~—Feckless allegations in affidavit~ 

Offence—Enquiry. 

Tendency on the part of applicants to 
reckless allegations in the affidavits filed 
High Court deprecated. 

Held, after considering the facts that it was ex- 
pedient in the interests of justice that an enquiry 
should be made into an offence unders, 199 of the 
I. P. O. MANLAYAK SINGH? RAMKIRIT Pat, 854 
—————— s5. 225. WEB Penal Code. 1860, s. 71 ° 78 

s. 279 —Riding on pillion of ordinary 
bicycle in crowded street is negligent act. 

For a man to ride pillion on an ordinary bicycle 
in a crowded street isa negligent act which is 
likely to cause injury to the other persons and 
vehicles there. It would be a negligent act to 

e o 
e o 
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carry any second person (whatever his age, build 
or weight) on a bicycle, who is liable to change 
his position or fall off, if this is done on 2 public 
way where there is other traffic. Tur KING v. Bas 
DEo Rang. 800 


s. 292—Picture of nude woman when can be 

regarded as obscene urder 3, 292, 

A picture of a woman in the nude is not per se 
obscene, when there is nothing in it which would 
shock or offend the taste of any ordinary or decent- 
minded person. Unless the pictures of nude females 
are an incentive to sensuality and excite impure 
thoughts in the minds of ordinary persons of nor- 
mal temperament who may happen to look at 
them, they cannot be regarded as obscene within 
the meaning of s. 292,31. P.O. For the purpose of 
deciding whether a picture is obscene or not one 
has to congider toa great extent the surrounding 
circumstances, the pose, the posture. the suggestive 
element in the picture, the person into whose hands 
it is likely to fall, ete. No bard and fastrule can, 
therefore, be laid down for the determination of the 
matter. SREERAM SAKSENA V. EMPEROR Cal 526 


S. 295—Ahir wearing sacred thread after 
due ceremony — Brahmins breaking tt away—Case, 
if comes under s. 295, 

In popular estimation Ahèrs are not regarded as 
anything higher than Sudras. 

Ahira are Sudras and therefore not entitl- 
ed to wear the sacred thread, it cannot be said 
that wearing the sacred thread is a part of their 
religion and therefore the damaging or destroy- 
ing of a thread, worn by them. in assertion of a 





mere claim to higher rank, by Brahmins who are 


entitled to wear such thread cannot be an insult 
to their religion, norcanan Ahir be supposed likely 
to regard such an act as an insult to his religion. 
But even supposing for the sake of argument that 
Ahirs are entitled to wear the sacred thread the 
Brahmins by breaking the sacred thread or thread 
regarded as sacred by the Ahir do not bring themselves 
within the scope ofs. 245 of the I. P. O. Itis clear 
that the accused cannot by any means be supposed to 
have the intention of insulting the religion of the 
Ahir. Though it is conceivable that if a Muham- 
madan or a Christianor an atheist tore off the sacred 
thread which was berug worn bya Hindu entitled to 
or even claiming to be entitled to wear it and the 
assailant at the same time indicated disrespect for 
the thread, such a person might be conceived to know 
that the person whose thread was so treated would 
be likely to consider it an insult to his religion, 
But where persons observing the same religion break 
the thread of someone whom they regarded as an 
upstart wearing something which he was not entitled 
to wear, neither the victim of assault would be likely 
to consider that act aninsult to his religionnor the 
assailants could be considered to have the knowledge 
that he was likely so todo. Jn such a case the convic- 
tion of the Brabmin assailments under s. 295, I, P. C. 
cannot be sustained. SuBo SKANKAR 9, EMPEROR 
Oudh 127 
~——. 8. 296—“‘Assembly” within meaning of 

s. 296. 

For the purpose of 5, 286, I. P. O., three per- 
sons gathered together for pufposes of worship are 
sufficient to constitute an “‘assembly.” EMPEROR v. 
„AFTAB MOHAMMAD Kuan All. 649 
— $, 300, Exceptions1 and 2, 52—‘Geod 
faith”, meaning of—Accused seeing his brother 
struck by deceased with cart prop, stabbing deceased 

6 
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and killing him—Case held fell under Exceptions 1 

and 2 tos. 300. 

What is due care and attention depends on the 
position in which a man finds himself, and variesin 
different cases. The question here must be whether 
the offender acted honestly, or whether he used the 
opportunity to pursue 4 private grudgeand to inflict 
injuries which he intended to be inflicted regardless 
of his rights. Section 300, I. P. C., punishes a criminal 
act in excess of the right of private defence, and it 
is impossible toregard “due care and attention” in 
the sense which is usually ascribed to it as an element 
in such criminality. 

The aceused seeing his brother struck onthe head 
by the deceased with a bamboo implement, described 
as & cart prop, and felled to the ground, stabbed the 
deceased which resulted in his death ; 

Held, that the accused was so provoked as to be 
deprived of the power of self-control and there was no 
reason to suppose that the accused was actuated by 
any impulse but that of exercising the right of private 
defence of the body. The Exceptions 1 and 2 tos. 300, 
I. P.C, therefore applied. Po Mye v. Tan Kina 

Rang. 578 
———s. 300, Excep. 4—Aftacking unarmed 
p erson with dagger ts taking undue advantage. — 

When aman attacks an unarmed person witha 
dagger, he takes undue advantage and acts in a 
cruel manner. UMAR KHUSHAL v. EMPEROR 

Pesh. 313 > 

ss, 300, 302—Accused admitting that he. 

took part in killing—Onus to prove that his case 
falls under exceptions to s. 300 is on him, 

Where an accused -admits that he took part in 
tbe killing, the onusis strongly upon him to show 
that his case comes under one of the exceptions’ 
under s, 300, I. P.O. Nraau Sinea DEWA Sine; v., 
EMPEROR Lah. 326 
-———sS. 302--Offence held murder. 

Held, on facts that though the blow might have 
been struck in a quarrel, yet the circumstances were 
such that the accused could not possibly pray in aid 
any of the exceptions to g. 300, I. P. O. The blows 
were extremely vicious and savage ones, and the 
person who struck them must have either intended 
to cause death or cause such bodily injury as would 
in the ordinary course of nature result in death.” 
Even the most illiterate and ignorant person would 
realise thata savage blow with anaxe in the region 
of the abdomen and spine was bound to cause death 
or injury which would result in death. The accused , 
therefore was guilty of the offence of murder. {In 
view of the unpremeditated nature of crime the sent- 
ences awarded was transportation for life.] EMPEROR 
v. GIRDHARI TELI Pat. 429 

S$. 302—Senitence—Accused sizteen years of 
age murdering deceased half hour after receiving 
provocation from deceased — Circumstances held ' 
justified lesser punishment, 

Where the accused was only sixteen years old 
and had committed murder by a blow with a dah 
on the back of the neck of the deceased’ half an 
hour after the aceueed had received some provoca- 
tion from the deceased: 

Held, that the circumstances afforded ample 
justification for the imposition of the lesser penalty. 
Nea Cuir TEE v. Tas Kine Rang. 858 








S. 325. SE Penal Code, 1860, 5.76 440 
—— 8.342. Ber Penal Oode, 16650, 8. 19” 303 
——-$, 353. Sze Penal Oode, 1860, s. 71 78 

— $, 408. SEE Evidence Act, 1872, s. 92 
859 
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s. 412—Oonviction for receiving or retaining 
stolen goods—Accused must be shown to be at 
material time in possession of place where they 
were discovered. 
No man can be convicted under s, 412, I. P.O., 
for “receiving or retaining” stolen goods unless 
he is shown at the material time to have been in 
possession or control of the place wherethey were 
discovered or at least to have had some knowledge 
of their deposit there, EMPEROR v. AFTAB MOHAMMAD 
KEAN All. 649 
S. 420—Selling of bottles of liquor with 
false labels representing them to be genuine—If 

cheating. within meaning of s, 420. . 

A person selling bottles of liquor with false 
labels representing the liquor to be genuine, is 
guilty of cheating within the meaning of s. 420, 
I. P.O. Whether there has been, or is likely to 
be, a resale at.a profit by the purchaser is wholly 
irrelevant. to the question of cheating: the cheat- 
ing is complete as soon as the sale to. him on a 
falso representation is complete. and the price paid, 
J. E. GUBBAY v. EMPEROR Cal. 267 
——-— 8. 430—Preventing person from opening. 

sluice closed some days before, if offence. 

Preventing a person from opening a sluice. which. 
had been closed some days before the date of 
occurrence would not amount to an offence under 
s, 430, I. P. O. In re KASIREDDI APPANNA Mad.195 
————8. 457—Lurking house trespass—Accused 

must have taken active means to conceal his 

presence. 

It cannot be said that the mere fact that a house 
trespass was committed by night makes the offence 
one of lurking house: trespass. In order to cons 
stitute lurking house trespass the offender must take 
some active means to conceal his presence. 

Held, on facts. that the accused could not be 
convicted under s. 457 but only under s. 451 
I. P.O. OBHADAMI v. EMPEROR All. 542 
——$, 500—To saya man is outcast when he 

has not been outeasted, t3 to defame him—Delay 

in bringing complaint, whether ground for acquittal 

—Defamation. 

To say a. man is an outcast when he has not been 
outcasted is to defame him. Such conduct -is to be 
distinguished from the permissible course of bring- 
ing up an allegation before a caste panchayat for 
a decision whether the person complained against 
should be outcasted or not. Itis also permissible to 
refuse personally to have anything to do socially, 
with a caste fellow of whose conduct one disap- 
proves, but it is a different matter to dub him an 
outcast and induce other persons to boycott him 
before there has been a decision of the caste 
in which the person accused has been given a fair 
hearing. , a 

The delay in bringing the complaint is not by 
itself a ground foracquittitg the accused. BHANWAR 
SINGH V. SUKHRAM SINGH Nag. 413 
Pleadings—Amendment. Sse Transfer of Property. 

Act, 1882, s. 60 608 
Amendment — Interference.by High Court 

with discretion of lower Court. 

Where a party has omitted to raise certain relevant: 
pleas at the beginning of the proceedings without 
any excuse and the Oourt has refused amendment 
of the pleadings subsequently, there is no good 
round for the High Oourt to interfere with the lower 
‘ourt’s discretion, Bangi DAs v. PRATAPGIR 


| 188—G. I.—Viil 
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-— Mortgage suit — Only plea raised on 
question of consideration that no cask was patd— 
Whether amounts to plea of want of consideration. 

. Where in a mortgage suit the only plea raised 

on the question of consideration is that no cash 

was paid- but it is admitted that the transactich 
relating to some other land took place in lieu of 
old baht accounts, this does not amount to a pleaof 
want of consideration.. Ram PARTAB 0, SHIB LAL 

l Lah. 642 

Police Act(Vof 1861), 8. 7. See Oriminal Pro- 
cedure Oode, 1898, s. 197 l 846 

Possession—Title to landin city of Lucknow res- 
tored-after its confiscation in 1858—Financial Com- 
missioner’s letter of August 7, 1888, construction— 
Person found in possession of house standing on 

~ land recorded as owner in khasra of first regular 
settlement —Effect—Original owner's title to land 
and right of possesston. 

When ‘the lands in Oudh were confiscated by the 
British in.1858 the Crown became the owner, and 
when it was ‘restored, it was not necessarily restored 
to the original owner, but the persons to whom it was 
granted became the owners. Once the old rights were 
confiscated they were confiscated for good and were 
not revived after the restoration. Any one who claims 
title tothe land after the confiscation should do so 
through the Govt. The khasra of the first regular 
settlement prepared after the restoration of the landa 
in Oudhisnot ‘mere record but a document of title 
vesting ownership in -land in the person found in 
possession. ; a 

The letter of ‘the Financial Oommissioner dated 
August 7, 1868. declared that the’ land occupied by 
houses in the city of Lucknow was the property of the 
owner of the house in possession. Where therefora the 
owner of the house in the city of Lucknow is shown to 
be such inthe khasra of the first regalar settlement 
the original owner ofthe land occupied by the house 
has no title: to that land and cannot sus for possession. 
Ranas BEHARI LAL v. KANHAIYA LaL Oudh 451F B 
Power-of-attorney—Oonstruction. Sem Principal 

and agent 878 
Practice—Adjournment —Duty of Court. _ 

In determining the period of adjournment the 
Court should consider the circumstances of an iadi- 
vidual case and where they are such as to demand a 
longer period, it-should be granted on payment of 
costs to the other party: NARINDAR BINGA v. KULDIP 
Sines - Lah. 461 
-—-~Appeal—Appeal from decree or order passed 
_ by Judge on ‘Original Side of High Court— 
Principles to be follewed by Appellate Court. 

An appeal from decree or orders passed by Judges 
on the Original Side of the High Oourt ought not 
to be in ‘the nature of a re-hearing with- 
out witnesses, or in- other words, the Appellate 
Qourt should not try to reach from the written 
material available toit aconclusion which is entire- 
ly independent: of the Judge of first instance who 
saw and heard’ the witnesses. The Appellate Oourt 
has to sea, first, whether the principles of law ap- 
plicable: to the case were appreciated and correctly 
applied ;: secondly; whether there was evidence 
upon which the Oourt of first instance could _ find 
the facts as it did; thirdly, whether any mistake 
of fact or of inference, or any material oversigjit hag 
occurred, any one of which might reasonably affect 
the result; and, fourthly, whether the weight of . 
the evidence shows that the trial Court came to a 
right conclusion, bearing in mind that he Judge 
who saw and heard the witnesses is 12 a much 
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better position to form.an estimate of the worth of 
the testimony than the Appellate Oourt which has 
not that’ advantage. Ma Tuan Yin v. MA THAN May 
Rang. 634 
Decision regarding persons not parties to 

a Sulit. l 

The Court can only decide the 
the parties on the record and no decisions &s to 
shares of people who are not parties should be 
given. Dr. R. L. Soni v. PHAYAGYI Rang. 228 
—— Law giving two remedies—Person can avail 

of either of them. 

When the law gives a person two remedies he is 
entitled to avail himself of either of them unless 
they are inconsistent. JHARI Lat Gorse v. RAMDHIKARI 
MISSIR Pat. 45 


—Premature suit ceasing to be soin appeal— 
It is within Court’s discretion to decree suit or 
not—Such suit by trusteeon behalf of institution 

, and other trustees—Discretion should ba in favour 
of institution, 

Where a suit which was premature when it was 
instituted, has ceased to be premature during ap- 
peal, the question whether it. should be decreed 
is a question of the discretion of the Court. Ifthe 
suit is by-a trustee on behalf of the institution and 
other trustees the discretion should be exercised in 
favour of the institution whatever might be the 
merits as against the trustee in his personal capa- 
city. Dera Sapa BISANOIS v. Bast RAM Lah, 616 
— Reltef—Subsequent events—Notice of—Duty 

of Court. 

- Per Dhavle, J. —Though asuitis to be tried in 

all its stages on the causeol action as it existed 

at the date of its commencement, notice may be 
taken of events which have happened since the in- 
stitution of the suit and relief afforded to the par- 
ties on the basis of the altered conditions, where it 
is necessary to do so “in order to shorten litiga- 
tion or to do complete justice between the parties.’ 
BANWARI LALY. SAUKRULLAB - Pat. 337 
Two suita bearing different numbers decided 

_ on same date —It can be shown that suit bearing 
laier number was decided first. l 
Assuming that out of two suits decided on the same 

date the suit which bears the earlier namber must be 

deemed to, have been decided first, there can be no 
doubt thatit can be proved that the subsequent suit 
was decided earlier. -Sajam SUNDER LAL v. SARMADI 

Bream | i Ali. 386 


Precedents — Decision of one Division Bench— 
‘ Binding effect on another Division Bench— 
Disagreement between two Benches—Proper course. 
“While. a Judge of the High Court sitting alone 
is not bound on a question of law by the decision 
of another Judge sitting alone this principle goes 
no further. The Division Bench is the final Court 
of Appeal in an Indian High Court, unless the case 
is referred toa Full Bench, and one Division 
Bench should: regard itself; bound by the decision 
of - another Division Bench on a” question of law., 
If -a -Division Bench does not accept as correct the 
decision on a question of law of another Division 
Bench the only right and proper course to adopt 
is to refer the matter to a Full Bench. Szssamma 
v. NagssIMHARAO $ Mad. 250 FB 
z Privy Councił—Obiter dictum, value of. 

Per Abdul Rashid, d., in order of reference.— Even 
„the obiter dicta of the Privy Council are entitled 
to the: greatest respect.- Haxam KHUDA Yar v. 
EMPEROR : Lah. 498 FB 
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Presidency Towns Insolvency Act (ill of 1909), 
8. 17—Scope— Application for revocation of 
probate of person whose heir-at-law is adjudicated 
insolrent, whether falls under 3. 17—Discharge of 
such insolvent — Creditor’s right to apply for 
revocation, if affected. 
Section 17, Presidency Towns Insolvency Act, con- 

templates direct proceedings against the insolvent. 

An application for revocation of a probate of a 

person whose heir-at-law is an adjudicated insolvent 

does not come within those classes of proceedings. 

The discharge of the insolvents has no effect on 

the creditor’s right to proceed on with its applica- 

tion for revocation. This is made all the more clear 
by the provisions of s.18 of the Act. DINABANDHU 

Roy BRAJARAJ SAHA V. SARALA SUNDARI DASBYA 

Cal. 787 

——— s85. 39, 42—Refusal of discharge under 
s. 39 (1)—Insolvent, if can renew application for 
discharge under s. 42 (1). 

Where an order of discharge is refused under 
s. 39 (1), Presidency Towns Insolvency Act, it is 
open to the insolvent, with the Oourt’s permission, 
to renew his application for discharge under s. 42 
(1). Section 39 contemplates the refusal of a dis- 
charge in two contingencies: (t) Where the in- 
solvent has been convicted of any of the offences 
referred toin the section: and (2) when any of 
the facts referred to in s. 39 (2) of the Act are 
found to exist. Inthe first contingency the Court 
has no option but to refuse an order of discharge, 
Inthe second contingency the Court has a discre- 
tion to grant or refuse such an order. Section 42 
is general in its terms and cannot be restricted in 
its application to the second contingency referred 
to above without doing violence tothe plain and 
unambiguous language of the section. In re KABLA 
UMER Sind 778 
—§ sS. 42—85, 42, object of. 

-In enacting s. 42, Presidency Towns Insolvency 
Act, it was the intention of the Legislature to 
afford relief to insolvents who had been refused a 
discharge, whatever the reason may have been for 
the refusal, and to invest the Insolvency Courts in- 
India with a discretion in the matter of granting 


or refusing a discharge similar to that exercised 
by Judges in England under the English Bank- 
ruptey Law. In re KABLA UMER Sind 778 


Presumption. Suz Evidence Act, 1672, s. 114 281 

Principal and agent—Benami transaction—Agent 
using principal's name for benami transaction 
of his own—Onus to prove that money was his 
own, 

Where an agent uses his principal's name for a 
benamt transaction of his own, the agent must prove 
beyond all doubt that the money wae his money 
and not the principal’s and that the transaction 
was truly a benami one. Where an agent mixes up 
his moneys and the moneys of his prinvipal, the 
onus clearly lies on the agent to prove that ‘any 
particular transaction which is claimed by him to 
belong to himself *really represented ` his money. 
VASANTA Rao ANANDA Rao v, Goran Rao Setau Raos 
i : Mad. 626: 
— Power-of-attorney — Construction — Held, 

power-of-attorney did not authorize agent to assign 

decree passed in favour of principal. 

A power-of-attorney executed by a company in 
favour of an agent authorized him “to ask, de- 
mand, sue for, recover and receive moneys, debts, 
goods, chattels, effects, interest, dividends or other 
sums to which the company was entitled.” It: 
further authorized him upon non-payment to in-. 
stitute legal proceedings or Sto resort to any other- 
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aforcing the payment, 
rords “to resort to es...» payment ” authori, - 
d the agent to aesign a decree passed in favour 
f the company: i 

Held, that the words did not constitute any such 
uthority. They were to be read in conjunction 
rith the power given to institute proceedings to 
scover moneys due to the company. GoVARDHAN- 
AS JAMNADAS Y. F'RIEDMAN’s DIAMOND TRADING Oo. 
TD. A Mad. 878 
Promissory note executed by agent on behalf. 

of principal—Principal, when liable. ~ 

Where an agent who was managing a mill for 
nd on behalf of the principal has executed a pro- 
iissory note on behalf of the- principal, the 
rincipal- is not liable under the note 
nthe absence of evidence to show thatthe agent 
ad authority to incur debts on behalf of the prin- 
ipal. LAKHAJBE v. BEIN Dass Rang. 120 
Suit for accounts against agent—Forum. 

The general rule is that a suit for accounts 
gainst a commission agent must be filed ab the 
ace where the commission agent works, Firm 
TAMDITTA MAL Sant LaL v, Firm Jor Ram KIDAR 
TATH Lah, 299 
Suit for accounts by principal—Agent’s 

claim for credit for transferred items, when can 

be allowed, ; 

In a suit for accounts between the principal and 
gent it cannot be said that the agent ‘is entitled 
n equity to credit for all the items due to him-' 
elf, though a suit by him for the recovery of any 
uch item might be barred, unless the right to 
ccount as between the parties was one that was 
ubsisting on the date of the suit. Vasanta Rao 
\wanpa Rao v. Goran Rao SETHU Rao Mad.626 
rinclpal and surety—Surety’s lability—Surety 

held liable. 

One Rbecame liable for a certain amount of 
noney tothe principal debtor by a decree. He paid 
t into Court. The principal debtor was dllowed to 
vithdraw it on G's standing surety for him. R was 
uccessful in the appeal with the result that the 
rrincipal debtor became liable to refund the money.- 
[he principal debtor did not pay and R took out 
xecution proceedings, but was unsuccessful. Even- 
ually he attached certain property. In the mean- 
ime the principal debtor applied toa Debt Settle- 
nent Board, and on the day fixed for the sale a 
1otice was received staying further proceedings. K 
hen started execution against G : 

Held, that G was liable. GorenpRA NARAIN DHAB 
» RADHA KRISANA DHAR > ~ - Cal. 388 
-romissory note. Sen Negotiable Instruments Act, 

1881, s. 4 162 
———One of adhesive 

Admissibility. A 

Where there are several adhesive stamps, which 
ogether make the required stamp, affixed to & pro- 
nissory note, then in that cases, 12, Stamp Act, 
requires that all such stamps must be can- 
lled, Basu Lat v. DURGA PRASAD Oudh 184 
—Suit by indorsee of payee against executant 

—Payes benamidar—Indorsee's claim, if can be 

questioned by maker. 

In a suit brought by the indorees of the payee of 
, promissory note against the executant, the claim 
„y the payee or his indorsee cannot be questioned 
y the maker of the promissory note on the ground 
hat the payee was only a benamidar. SINNACHAMI 
JHETTIAR v. RAMASWAMI OHETTIAR - Mad, 48. 


rocedure allowed by the law for recovering an m- 
It was contended that th. 











stamps not cancelled— 
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Provinclal Insolvency Act (V of 1920), 8. 28 (6). 
Sze Provincial Insolvency Act, 1920, s. 47 (4) 
695 


8.47 (4)—No creditor secured or unsecured 
agreeing to scheme of insolvent —Court’s order 
directing sale of property is proper. 

-Where all creditors, secured as well as unsecured, 
decline to accept the composition scheme as propos- 
ed by the insolvent, the order of the Insolvency 
Court under s. 47 (4), Prov. Insol. Act that the 
property be sold with a view to paying off the 
secured creditors and applying the balance towards 
the debts of the unsecured creditors is proper. 
BALIRAM v. LAXMAN SITARAM BRAHMIN Nag. 695 
——— 88.4.7 (4), 28 (6)—0. P. Money-lenders Act 

(XIII of 1934), 8. 11—Secured creditor getting his 

security valued to get himself scheduled as creditor 

in insolvency with respect to balance due to him, 
is not decree-holder under s. Ll; Money-lenders Acé 

(XIII of 1934), witk respect to amount of valuation 

of securtty—Oourts cannot compel him to accept 

payment of secured debt by tnatalmenta. 

Section 11 of the O. P. Money-lenders Act, is applic- 
able to a case where a decree has been passed and 
an application ismade inrespect of that decree 
py the judgment-debtor. The creditors who prove 
their debts in an Insolvency Court and get the 
game entered ina Schedule of the Insolvency Court 
may be gaidto be decree-holders but a secured 
creditor who only gets his security valued in order 
to get himself scheduled as a creditor in insolvency 
proceedings with respect to the balance due to him 
cannot be regarded as a decree-holder with respect 
to the amount of the valuation of the security. His 
right of realising his security is unaffected under 
3, 28 (6) of the Prov. Insol, Act. Tho Courts, 
therefore, cannot compel the secured creditors to 
accept payment of their secured debt by instal- 
ments in the manner proposed by the insol- 
vents. BALIRAM v, LAXMAN ÑITARAM BRASMIN 

Nag.695 
s, 51. Seg Oivil Procedure Oode, 1902, 
O. Il, r. 2 833 


ss. 53 and 54—Alienation by debtor under 
threat of legal proceedings=Dominant motive not 
to prefer any creditor — Alienation, if can be 
challenged. it 
So long as there is threat of civil proceedings to 
avoid which the debtor makes the alienation in 
favour of one of the creditors and so long as his 
dominant motive is not to fraudulently prefer a 
particular creditor the validity of the alienation 








ra 





cannot be challenged under ss. 53 and 954, Prov. 
Insol. Act. KRISHNAN OaETTIaR v. DEVARAYAN 
OnETTIAR Mad. 208 


s. 68—S. 68 confers right of appeal—Court 
must investigate on merits matter complained of 
against Receiver. ° 
The right conferred by s. 68 is aright of appeal, 

and when there is 8 right of appeal (unlike a right of 

review or revision), the Court to which the appeal 

is preferred is bound to investigate the claim on the 

merits unless its hands are otherwise tied. The Court 

therefore is bound to investigate on merits the matter 

complained of against the Receiver. VEN v. an 
Í a. 





____ sg, 68—Word ‘act,’ tf includes statementy of . 


l ‘yer in insolvency proceedings. ; f $ 
a “get” in s. 63, Prov. Insol. mt is a 
imi ats of the Receiver in management of tne 
limited to act ae E alin 


e but includes aleo statements 
ade in tha course of the ifsolvency proceed- 
ings. VITHOBA V. ANNA _ Nag.173 
& 
e o 


w 
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Provinclal Small Cause Courts Act (IX of-1887), 
S. 11—Review—Deposit of security, when should 
be made. Be ee i 
According. to. s. 11, Small Oause Oourts Act the 

condition which is prescribed for furnishing security 

on depositing cash, will in case of review take effect 
within 90 days from the date of judgment. PRABHULAT, 

v. RAMNARAIN `` Bhop. 771 

——— 8.17(1). Provlso as amended In 1935 
—Terms of proviso are mandatory—Deposit of 
decretal - amount or furnishing of security, if 
condition precedent for entertaining application 
under 0. IX, r. 13, Civil Procedure Code (Act V 
of 1908), ; 

The terms, of the proviso to s. 17 0), Prov. Small 
Oause Courts Act are mandatory and the deposit of 
the decretal amount or the furnishing of security 
is a condition precedent to the entertaining of an 
application under O. IX, r. 18, Oivil P.O. It is, 
théeréfore, essential that the necessary deposit or 
security should be lodged at the time of the pre- 
senting ofthe application under O. IX, r.13, and 
unless, this ‘is done, the application must be dis- 
missed, There ‘is, however, nothing to prevent 
withdrawal of an application which fails to com ply 
with the proviso and the ‘filing of a fresh applica- 
tion accompanied by the necessary deposit. or secu- 
rity, provided it is filed within the prescribed time. 
Hewrpal Vv. KISHNIBAI Sind 553 
Punjab Court of Wards Act (Il of 1903), s. 31 

(2)— Memorandum. signed by Deputy Commissioner 

informing claimant that his claim is admitted to 

certain amount, held amounted to. certificate. 

Ifthe Deputy Commissioner,informs the claimant 
that his claim has been admitted for a certain 
amount it implies of necessity that the Deputy 
Commissioner has’ been notified of the claim as re- 
quired. by.i. 26 of the Punjab Oourt of. Wards 


Consequently .2,memorandum. signed by.. 7 
Oommissionér informing the a = ty 
claim has been admitted for a certain amount 
amounts to a certificate’ under 8, 31 (2). “JASWANT 
SINGH v, SOMER Natu Lah. 533 
Punjab. Munlelpal Act (Iil of 1911), s. 114— 
` Option of demolishing or repairing building resis 

with owner—It must bè given in notice under s, 114. 

it is incumbent upon the Municipal Committee to 
give in the’ notice, under s. 114, Punjab Municipal 
Act an option to the owner .of the building of either 
demolishing the building or causing it to be repaired. 
The option of ‘demolition or repairs rests. with the 
owner of the building and not with the Municipality. 
Musvaearr SHAH b. EMPEROR , '  Pesh.119 
Punjab Pre-emption Act (| of 1913), s, 15 (b)— 

Applicability to sale of muquarridari right in joint 

land— Right of pre-emption.in such sale. 

‘Where the ‘sale is not ‘a gale of the joint land 
but simply a salo of :mugarridari rights ‘in such 
land el. (b) of a. 15, Punjab Pre-emption Act does 
not apply. 


‘The right of pre-emption is a statutory right and - 


unless there isa distinct right given by thes 
With respect toa sale of mugarridars Tight, He 
plaintiff cannot succeed. No such right is given 
in. the Punjab Pre-emption Act. Monammap Din v 
AMIR KHAN Lah, 272 
Punjab -Rellef -of Indebtedness Act (Vv 
> 1934), S. 20 (3)—Ezxecution of decree 
“before certification, if-barred by 8. 20 (3). 
. Where a decree'has already been obtained and the 
creditor dogs not sue for the debt and -obtains a 
decreé-but seeks to execute a decree already .obtained 
prior to certification,s. 20 (3), Punjab Relief of 
4 


obtained 
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Indebtedness Act does notbar the execution of such 
a decree. Whatever may have been the intention of 
the Legislature the words used are clear and a 
decree obtained before certification is mot barred. 
NAND SINGH v. GULZAR KHAN Lah. 113 
Punjab Tenancy Act (XVI of 1887),s. 50-A— 
Subsequent mortgagee getting ejectment notice served 
on prior mortgagee under s..45—Suit by. prior mort- 
gagee to contest notice, dismissed by Revenue Court. 
—Suit for possession in Civil Court, maintainabili- 


Y. 

A subsequent mortgagee got notice of ejectment 
issued to the prior mortgagee through the revenue 
authorities - under s,48, Punjab Ten. Act. The prior 
mortgagee sued in the Revenue Oourt to. contest 
the notice of ejectment but the suit was dismissed 
as barred by time. Thoreafter he instituted suit 
for possession of the land in a Oivil Court: 

. Held, that in view of s. 50-A, Punjab Ten. Act,, 
the suit was not cognizable by a, Civil Court. 
MANGAL SINGH v. ILAM DIN Lak. 382 
Rallway—Risk note— Misconduct —Failure io give 
delivery of fruit consignment to consignee in time, 
due to dislocation of statton working. owing to 
labour strike—Fruits deteriorated—Suit for damages 

—There was held negligence but not ‘misconduct’ on: 

part of railway servants within meaning of risk 

note—Suit for damages held did not lie due to 
signing of risk note. 

Misconduct, is something opposed to accident or 
negligence : it is the intentional doing of something 
which the doer knows to be wrong and which He- 
does recklessly not caring what the result..may be. 

‘The baskets of oranges were loaded at Nagpur 
on December 15, 1936, and arrived at.their destina- 
tion, Kharagpur, on December 24, 1936. Owing to 
dislocation of the station working due to a labour 


strike delivery was not offered tothe consignee 
until December 31, 1936, when the fruit had 
deteriorated. The plaintiff consignor brought a 


suit for damages against the Railway Oompany. 
The risk note signed by the consignor exonerated” 
the railway for any loss “except upon proof that 
such loss arose from misconduct.on. the part of the 
railway administration's servants :” 

Held, that there was negligence on the part of. 
the, Railway Company but not positive misconduct, 
The railway staff had no motive for causing lose 
maliciously. The fault was not in the doing of 
anything but-in the failure to doit: it.wasa fault 
of omission, not of commission. Hence by. signing. 
the risk note the consignor deprived himself of the. 
remedy for, damages he otherwise would have had 
BENGAL NAGPUR RAILWAY Co, Lip. v. MOHOMMAD ISHAO, 

Nag. 536.. 
Rallways Act (IK of 1890), s. 47 (1) (g)—Coaching 

Tariff Rules—R, 23 (B. B.& C. I. Railway Co.)— 

Contract by Station Master with passenger regarding 

amount of fare* less than prescribed Tarif — 

Company is not bound by contract. 

The. Station Master is certainly an agent of a 
Railway. Company. It is within the scope of his 
authority.to enter into.contracts with passengers for. 
carrying them,on payment of correct fare. In a 
case like this, it cannot be said that it is open to a 
servant of the Railway Oompany to agree to any 
rate whether it be correct or incorrect, On the other 
hand,:a railway servant is bound to charge the 
correct .rates of fares as mentioned in the Ooaching. 
Tariff. If he makes any contractin accordance with. 
the, terms of the Ooaching Tariff the Railway Oom- 
pany will certainly be bound by it. Ifthe servant 
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of the Railway Company ignores the provisions of 
the Ooaching Tariff then the contract made by him 
as regards the amount of fare with a passenger is 
not binding onthe Railway Company. Rule 23 of 
the Coaching, Tariff, is a clear notice to-the passen- 
gers that the Railway Company will have a right to 
correct any charges that may have been incorrectly 
made and to recover undercharges from whatever 
cause arising. Under the law it will be implied 
that when a passenger makes a contract with the 
Railway he does so with full notice of the conditions 
inthe Ooaching Tariff and the contract is subject to 
those conditions, 
Where, therefore, the Station Master contracts 
with a passenger to carry a special train for him 
for a fare less than that prescribed by the Ooaching 
Tariff, the contract is not binding of the Railway 


Company and the passenger cannot recover from the: 


company the excess fare paid by him over and 
above the fare fixed by the contract. BRAGWATI 
Prasan v. B.B & O. I. RAILWAY All. 400 


Rateable distributlon. Ses Civil Procedure Code, 
1908, 5. 73 l 380 

Registration Act (XVI of 1908), s. 17—“Declare” 
meaning of— Document held declared rights in 
properties and required registration. 

The word “declare” in s. 17 Registration Act 
implies a declaration of will and not a mere 
statement of fact. 

Where an instrument in writing.made at the time 
of dissolution of partnership declares the rights in 
the properties from the date of 


the partnership had equal rights in the properties 
which had been purchased out of the profits, 
the instrument requires registration. 
RAMAPPA y, PANYAM THIRUMALAPPA Mad, 831 
———— S.17—Patia for one year only containing 

statement intended .to bind tenant if he remains 

in occupation for longer time—Registration, if 

necessary. |. É , 

Where a Patta is for one year only, the fact that 
it contains statements which are intended to bind the 
tenant if he happens to remain in occupation for a 
longer period will not turn the Patta into a lease for 
More than one year so: as to require registra- 
tion, ZAMINDAR OF SIVAGANGA Y, PERIASAMI PILLAI 

Mad.136 FB 
—s.17:(1)(b). Sz Contract Act, 1872, s. Ad 5 
————— 8. 17 (1) (b)—Document held did not require 

registration. 

Where what a documert contains is a mere list 
of documents deposited with the mortgagee when 
creating an equitable mortgage regarding certain 
property. the mere fact thatit is stated in the 
heading of the list that the property was unencum- 
bered will-obviously not be sufficient to turn it into 
a document embodying the agreement - between the 
parties. Such a document does not require 
registration. 

A document containing a contract of guarantee 
on behalf. of certain persons that they.would be 
liable to the mortgagee in case the mortgagor failed 
to pay-his debt and which is not the main transaction 
of the mortgage but merely. recites that the 
transaction of mortgage took place between the 
mortgagor and the mortgagee, is not registrable, 
PUNJAB NATIONAL Bank Lp. v. OFFICIAL RRORIYER 
KARNAL | l Lak. 833 
—— 8 17 (1) (b) (Rangoon) — Document, 
- whether requires registration, how decided— 
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Document held did not require registration and 

was, therefore, admissible. 

It is the -document itself which must be looked at 
in: deciding whether it requires registration and the 
immediate intention of the document and nob its 
ultimate result is the important point, A very strict 
interpretation is to be placed on the words in a, 17 
(1) (b), Regis, Act. 

Held, on construction of the document that it did 
not on the face of it, purport to mortgage any in- 
terest in immovable property. Under it the execut- 
ant did not purport to give upany of his rights in 
the property. The present tense did not bring 
the document within the scope of s. 17 (1) (b), Regis, 
Act. The document, therefore, could be admitted in 
evidence, Der. R. L.SoNIv. Paavaayr Rang. 228 
————s8. 17 (1) (b) —Execution of fourteen mort- 

gages on same day in favour of same person in 

reapect of fourteen plots for sums less than Rs, 100 

each—Hach deed containing clause that mortgagor 

would redeem plot on payment of entire money due 
on rest of mortgages—There was held no con- 
solidation—Deeds_did not require registration. 

There is nothing illegal in the parties splitting 
what is apparently one mortgage transaction of 
more than Rs, 100 into several mortgages of even 
date, each’ for:a sum of less than Rs. 100, In such 
a case, the charge on the particular plot dealt 
with in each instrument is below Rs. 100 and, 
therefore, none of them requires registration under 
s. 17, Regis. Act. 

The defendant executed fourteen different mort- 
gage-deeds in favour of the plaintiff relating to 
fourteen separate plots of land. None of these 
deeds was registered. The plot mortgaged by each 
deed was described in detail in it, and the amount 
secured on it was stated to be less than Rs. 109, 
The concluding clause of each deed was in the 
following terms; “ When I, the mortgagor, will pay 
up the entire money secured onthe other thirteen 
mortgage-deeds, which have been executed to-day, in 
the month of Jeth to the mortgagea, I would get 
my land redeemed from the mortgagee and I would 
not put forward any objection in that behalf: ” 

Held, that under the terms of the clause no addi- 
tional charge was created on the plot mentioned in 
& particular deed, and each plot was, and continued 
to be, liable to be redeemed on payment of the 
amount secured on it, which was below Rs,100 in 
every: case. The clause, merely contained a colla- 
teral agreement as to the date when the right of 
redemption in each case was to be exercised. This 
by no means amounted to a “ consolidation ” of 
the fourteen transactions into one transaction, 
Hence the deeds though unregistered, were ad- 
missible in evidence, ABDUL RAHMAN v. JHANDA 
SINGH Lah. 75 
—— 8, 17 (2) (v). Ber Contract Act, 1872, s. 23 
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S. 34. Ber Registration Act, 1908, s 87 


666 

8..72—Power of Registrar under s. 72—~Order 

of Sub-Registrar, tf can be reversed or altered 
without directing him to register document. 

All that the Registrar need do under s. 72, Regis. 
Act’ is‘ to revergs or alter the order*of tha 
Sub-Registrar refusing to register a document with- 
out necessarily directing the document to be regis- 
tered, thatie to say it isin the powerof the Regis- 
trar, if the Sub-Registrar has refused registration on 
some ground which did not entitle him to do so to 
remand the case to him with a direction to continue 


9 
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jn accordance with the Regis, Act from the stage 
immediately before that where the Sub-Registrar 
had acted contrary to the Regis. Act. 
v., SUKHRAJI ' Oudh 666 
——»—ss.87, 34—M making gift in favourof 8 

and presenting deed for registration but with- 

drawing tt—On his death within seven days, S 

presenting deed for registration —Sub-Registrar 

refusing registration — Registrar on appeal 
- semanding case—Notices sent to heirs of M who 
appearing and objecting on ground that they were 
not impleaded within four months of execution 
of deed—S. 67 held applied and subsequent regis- 
tration valid—Failure to raise point of non- 
execution held amounted to recognition of execu- 
x tion. a 
: One M, on September 17, 1934, gifted certain pro- 
perty to one Sand on the same date he presented the 
deed of gift to the Sub-Registrar for registration, but 
while the proceedings were going on, still on the same 
date, he applied for return of the desd on the ground 
that he had not got sufficient money to pay the regis- 
tration fee. The Sub-Registrar accordingly returned 
the deed to him after however first recording the fact 
that M admitted registration. On September 24, 1934, 
M died and S presented the gift deed anew for 
registration on September 24, 1934. The Sub-Regis- 
trar refused registration on October 6, 1934, on the 
ground of the death of the executant. On February 
25,1935, the Registrar set aside the order of the 
Sub-Registrar and remanded the case to him to be 
decided according to law. The Sub-Registrar then 
sent notices to the heirs of M who appeared and 
objected to registration onthe ground that they had 
not been impleaded within four months from the date 
of the execution of deed of gift. They did not how- 
ever deny execution of deed: 

Held, that the failure to get the representatives of 
the deceased executant within four ‘monthe from the 
date of execution was a mistake of procedure on the 
part of the Sub-Registrar and no responsibility lay on 
S in this respect; s. 87, Regis. Act therefore 
applied and the action of the Sub-Registrar in regis- 
tering the document could not be deemed invalid 
when the only objectionwas that there was a defect 
in procedure, 

Held, also that the Courts below were justified in 
holding that failure to raise the point of non- 
execution amounted to a recognition on the part of the 
heirs of M that they had no grounds to deny execu- 
tion. LAKHPAT LAL v. SUKHBAJI Oudh 666 
Res judicata—Cause of action arisiag subsequent to 

suit— If can be res judicata. 

There can be no res judicata regarding “a cause 


of action” that arose subsequently to the suit, 
BANWARI LAL v. SHUKRULLAH Pat. 337 
—Construction—Mortgage suit—Lessee made 





party as purchaser of equity of redemption—His 

title as lessee not impugned in suit—Whether must 

set up his tenancy right—If precluded from raising 
such question in subsequent suit. 

In order to bring a case within the rule of res 
iudicata both the elements laid down in s. 1l, 
Expln. 4, Oivil P. O, must be established; and it 
must be proved that the matter could have been and 
ought fg have been raised in the previoussuit, Whe- 
therit ought to have been raised by the defendant, 
depends entirely uponthe circumstances of a parti- 
cular case and the pleadings of the plaintiff in the 
mortgage suit. e 

Where in a mortgage suit a lessee is made a party 
as a purchaser ofthe equity of redemption and there 

° e 
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is nothing inthe plaint which impugned his title as a 
lessee it is not incumbent upon him to set up his tenancy 
right in the mortgage suit and as such he is not 
precluded from raising this question in a subsequent 
suit. SURAJ HANDRA MONDAL v. BEHARILAL MONDAL 
: _ Cal. 17 
Constructive— Applicability to execution’ 
proceedings, 

The rule of constructive res judicata applies to exe- 
cution proceedings, 

Objections raised by the judgment-debtor to the 
execution of the decree were heard and dismissed, 
The objection that execution could not proceed: 
because the deed of assignment in favour of decree- 
holder was not registered was not however taken at 
that time but was raised subsequently : 

Held, that this point ought to have been taken in 
the previous objections and that not having been 
taken the judgment-debtor was barred from raising 
it by the rule of constructive res judicata. BISSEN 
SINGH v. JAIsH! RAM Lah. 207 
Constructive — Applicability to execution 

mroceedings, extent of. 

The doctrine of constructive res judicata is ap-- 
plicable to execution proceedings to this extent, that 
where a judgment-debtor fails to raise all his objec- 
tions to the application in execution made by the 
decree-holder which -he might and ought to have 
raised and the applicationia ordered to proceed, all 
such objections will be deemed to have been im- 
pliedly decided against him and he will be precluded 
from raising the same objections in a later execution 
on the same decree. Dura BIBI v. PARMANANDA Das 

Pat. 672 

—Order bringing certain person on record as 

legal representative of decree-holder, if operates 
as res judicata. 

An order that a certain person shall be brought 
on record as a legal representative of the decree- 
holder is not a decree and does not operate as res 
judicata. SuLeMANv. ABDUL SHAKOoR- Nag. 292 
— Suit for redemption —Decree in previous 

suit by mortgagee for possession of mortgaged 

property in terms of deed fixing amount due under 
mortgage and subsequent bonds executed by mort- 
gagor in lieu of interest, held operated as res 
judicata in respect of amount due under mortgage: 

One D mortgaged properties X and Y to H for 
Ra, 600 for a period of three years. The mortgage 
provided that in case of default in payment of in- 
terest, the mortgagee would be entitled to get pos- 
session of the mortgaged property. Subsequently, a 
bond for Rs. 200 was executed by D in favour of the 
mortgagee in lieu of a year’s arrears of interest 
on the mortgage. About a year later, another bond 
for Rs, 100 was executed by D in lieu of interest 
due on the bond executed previously. The mort- 
gagee subsequently sued for possession in the terms 
of the mortgage-deed and, gave in his plaint an 
account of what was due to him not only on the origi- 
nal mortgage-deed but also on the later bonds or 
the so-called deeds of further charge. In this suit 
the son of the mortgagor and some other trans- 
ferees were parties and the son challenged the vali- 
dity of the mortgage on the ground that it was not 
made for legal necessity. The suit was decreed 
laying down that ifa certain sum which was found 
due by the Court on the mortgage-deed and the 
later bonds together with costs-of the suit be not 
paid by certain date the mortgagee would -be put 
in possession of the property® It was also ordered 
that interest would cease on the mortgagee obtain- 
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ing possession of the property, Some years later the 
mortgagee sold his mortgagee rights in both the 
properties to P on the death of D his son sold X 
property to P and so the mortgage on that property 
became extinguished. Plaintiff purchased a part of 
the Y property at Court sale and brought a suit 
against P for redemption of that part on payment 
of a proportionate part of the amount due on the 
mortgage as fixed by the previous decree in morte 
gagee’s suit. The mortgagees contested the suit 
and pleaded that the plaintiff was not entitled to 
redeem‘ the property without payment of the pro- 
portionate amounts due on the bonds also. The 
Courts held that the previous decree operated as 
res judicata so far as the amount due to the mort- 
gagees was concerned : 

Held, that asthe son of the mortgagee had chal- 
lenged the validity of the mortgage in the previous 
suit it was necessary for the Court to determine the 
amount due onthe mortgage. not only on the plea 
raised by the son but in order to give the sub- 
sequent transferees an opportunity of redeeming 
the mortgage. Tha decree in that suit, therefore, 
Operated as res judicata as regards the amount 
due on the mortgage was concerned, SHEO KUMAR 
v. MUNNU SINGH Oudh 623 
Restitution of Conjugal rights. Sre Muhammadan 

Law a 130 
Review. Szz Provincial Small Cause Courts Act, 

1887, 5. 11 > >- 771 
Sea Customs Act (VIII of 1878), ss. 182, 188, 

191—Adjudications under s, 182, whether decisions 

or orders within meaning of 8.188, | 
_ Adjudications as to confiscations, increased rates 
of duty or penalties made under the power confer- 
red by s. 182, Sea Oustome Act are decisions or 
orders within the meaning of s, 188. BEORETARY oF 
STATE v. Mask & Co, 231P C 
——— 8. 188—S, 188, construction— Heading of 

Chap. XVII, tf useful. | 
. It cannot be inferred that the heading ot the chap- 
ter—“ Procedure relating to Offences, Appeals, 
etc,”—indicates that the appeals are correlated with 
the offences. The chapter is one relating to proce- 
dure and not a chapter relating to offences. The 
heading of the chapter is of no material assistance 
in the construction of s. 188 BrORETARY or STATE v. 
Mask & Oo. 231PC 
8.188 Proviso—S, 188, Proviso construction. 

The proviso in s 183, which is limited to adju- 
dications under s. 182, does not, necessarily involve 
the narrower construction of the opening words of 
the section, ` SRORETARY ‘or STATE v. Mask & Co, 

231PC 
ss. 188, 182—Words “decisions or orders” 
in s. 188, scope of-—Decision of Customs Officer as 
to rate*of duty applicable to particular goods falls 
- under s. 188, 

The words “decision or order” in s. 188, Sea 
Oustoms Act, are wide words, and are of a more 
general nature than the adjudications referred to in 
8. 182, which are also'referred to as awards. in 
8. 186 and are not confined to adjudications under 
s. 182, but include decisions by an Officer of Ous- 
toms as to the rate of duty applicable to particulary 
goods, which necessarily involve.the determination 
of the particular category in the . tariff classifica- 
tion into which the goods fall, SrORETARY or STATE 
v. Mask & Co, 231 PC 
———— ss, 188, 191—Ss, 188 and 191 provide self 
` contained code of appeal in regard to obligations 
' created by Act—Further challenge of - order, in 
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Civil Court is excluded—Order of Customs Collector 
' dismissing appeal under s. 188 confirmed on 

application under s. 191—Oivil Court has no 

jurisdiction to entertain suit challenging such 

cision. p 

By ss. 188 and 191 a precise and self-contained 
Oode of appeal is provided in regard to obligations 
which are created by the statute itself, and it en- 
ables the appeal to be carried to the supreme head 
of the executive Govt. It is difficult to conceive 
what further challenge of the order was intended 
to be excluded other than a challenge in the Civil 
Oourts. An order of the Collector of Oustoms dis- 
missing an appeal under s. 188 from a decision of 
the Assistant Oollector of Customs regarding the 
rate of duty assessable on particular goods, which 
‘is, confirmed by the Governor-General-in-Qouncil 
under s. 191, excludes the jurisdiction of the Civil 


Oourt to entertain a suit to challenge the merits 
of that decision. 
Section 32, Govt. of - India Act does not affect 


tbe validity of an Act of 
which creates an obligation and provides an ex- 
clusive Code for its determination ; such an obli- 
gation is not covered by sub-s.2 ofs. 32, Hence 
an exclusion of the subject's right of resort to the 
Oivil Courts by ss, 188 and 191, Sea Customs Act 
would not be ultra vires of the Indian Legislature, 
SEORETARY oF STATE v. Mask & Oo. 1PC 


the Indian Legislature 


‘Second appeal — New plea— Point set up în 


pleadings but not made ground of attack and no 
tssue framed—Cannot be allowed in second appeal, 
"A point which was not made a ground of attack 
in the lower Courts though it had been set up in 
the pleading and no issue had been framed in 
respect of it cannot be allowed to be raised in 
second appeal, HALIMBI v, RAHMATALI Nag. 181 
—Point that there wasg no acceptance of gift 
by donee . in. life time of donor is not purely 
question of law but would require evidence —It 
` cannot be'raised in second appeal when not raised 
in lower Courta. 
| A point that there was no evidence to prove accept- 
ance of the gift by the dones in the lifetime of the 
donor is not purely a questionof law but would in- 
volve evidence as to whether there wasor there wag 
not acceptance and cannot’ be considered in second 
appeal when if was not taken in the lower 
Courts.. LAKHPAT LAL v. SUKHRAJI Oudh 666 
Set-off. Ser Oivil Procedure Code, 1908, O. VII, 
r. 6 838 


Speclal Marriage Act (Ill of 1872), s. 3—Local 
Government, if, can limit power of Registrar to 
| solemnize marriages only of persons of particular 

sect. s o 

The Local Govt. is entitled to limit the 
powers ofa Registrar to the solemnization of marriages 
between people of a certain sect only. Pram DULARE 
v. NARAIN PRASAD All, 610SB 
——-— 8, 3—Regtstrar appointed to solemnize 

marriages only between Aryasama jists, solemnizing 

marriage between non-Aryasamajists—Marriage 
cannot be said to have been praved, 

A marriage solemnized by a person who has been 
appointed a Registrar, for the solemnizagion of 
marriages under s. 3, Special Marriage Ast, orly 
when such marriages are between persons who are 
Aryasamajists cannot be said to have been proved 
when neither of the parties to the alluged marriage 
was -an Aryasamejist. Prem’ DULARE v. NARAIN 
PRASAD f l All, 6105 8 
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Specific performance. Sen Contract 383 
_-—Suit for, by vendor—Conditions necessary 
—Disposition of property after contract of sale, 
whan disables vendor from carrying out contract — 
Held, that execution of lease by vendor did not 
disable him from carrying out contract of sale 
sə as to disentitle him to claim specific performance. 
In a suit for specific performance the plaintiff must 
always be ready'and willing to carry out his part of 
the contract. A transaction whereby a vendor dis- 
poses of the subject-matter of the contract in viola- 
tion of the contract’ has. a two-fold significance ; (1) 
as showing an intention on his part to treat thecon- 
tract as at an end or-to abandon the contract and (2) 
as bearing on the question of'his capacity to per- 
form the contract, Where subsequently to the con- 
tract tle vendor sellaaway the subject-matter of the 
contract to a third party, the Court will be justified, 
in drawing both the inferences above indicated, 
namely that he had thereby shown his intention to 
abandon the ‘contract so far as specific performances 
thereof. was concerned and also disabled himself 
from performing the contract in the sense of convey- 
ing the property tothe original vendee, Where how- 
ever the subsequent transaction entered into by him 
is not in the nature of a saleof the subject-matter of 
the contract and there is nothing to show that he 
intended to abandon the contract or to treat it as at 
an end, the question whether by such transaction he 
has incapacitated or disabled himself from performing 
his part'of the contract will -be a question of fact, to 
be determined in the light of several considerations. 
T'he‘ vendor’s obligation to deliver possession arises 
only when the purchase money is paid by the vendee 
and the document of sale is executed by the vendor. 
It. ig with reference to these considerations ‘that the 
question of the vendor’s ability to carry out the 
several obligations imposed upon him by law as 
vendor must ber determined. It.ia not right.in all 
cases to take the state of things as on the date of 
the institution of the suit as conclusive proof that the 
vendor has incapacitated himself. | 
_ Held, on facts .that the lease given by the vendor 
did not disable him from carrying out his .contract 
with the vendee soas to disentitle the vendor to 
- claim specific performance. KUNOHA RaMAKRISHNAYYA 
v. KONDAMUDI SREEBAMULU an Mad. 691 


Specific Rellef Act(1 of 1877), s. 19—Plaintiff 
‘disentitling himself to claim ‘specific performance 
—I} can claim damages. JAN 
Tlie award for damages under s. 19, Specific Relief 

Act, cannot be claimed by a plaintif who by his own 

conduct has disentitled himself to claim specific per- 

formance. KUNOHA; RAMAKBISHNAYYA v. KoNDAMUDI 

SREERAMULU Mad. 691 


——— $. 56 (J)—Injunction, when granted— 
Person seeking injunction acting dishonestly with 
- other: party—Injunction held could not be granted. 
Section 56, cl. (j); Specific Relief Act rests on the 
maxim that'he who seeks equity must do equity 
and implies-that a plaintiff seeking an injunction 
must come with clean hands, A plaintiff, who asks 
for an injunction, must be able to satisfy the Court 
that his own acts and dealings in the matter have 
been fair and honest and free from any 'tainb of 
fraud’ or illegality, and' if, in his dealings with 
the person against whom he’ sacks relief or with 
third pfirties, he has acted in an unfair or inequit- 
able manner, he cannot have relief, 
“< Held, that no injunction could’be granted as the 





person seckiag’it acted dishonestly with the other. 


party. BASHESHAR ‘Nata v. MUNICIPAL OoMMITTEER, 
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Stamp Act (Ilof1899), 8:2 (5). Sz Evidence 
Act, 1872, 5. 68 638 


-——— $, 12—Oral proof of money lent—Proof as to 
interest— Evidence Act (I of 1872), a. 91—Interest, 
if can be awarded under Interest Act (XXXII of 
1839) — Contract Act (IX of 1872), s. 73. 

If one of thetwo stamps on a promissory note is 
not duly cancelled andone stamp alone is not 
sufficient for such note, it cannot be held that the 
promissory note is sufficiently. stamped, for, under 
s. 12 (2), the noteis to be deemed unstamped so far 
as the uncancelled stamp is concerned and hence.the 
note is, inadmissible in evidence. l 

The promissory note in suit being.thus inadmissible 
it would beopen tothe plaintif who lent money, 
inspite of the fact that the promissory note is not 
admissible in evidence, to .recover his money by 
proving orally the advance of that loan, But under 
gs. 91, Evi. Act, it would not be open to him to prove 
the terms or the rate of interest entered in the pro- 
missory note. 

Consequently interest prior to the suit cannot be 
decreed under the provisions of the Interest Act 
(XXXII of 1839) on equitable grounds where there 
wasno demand made prior to the suit, and there is 
no substantiverule of law by which the plaintiff can 
claim interest. 

Section 73, Contract Act,is merely declaratory of 
the common law asto damages, and interest cannot 
be allowed at common law by way of damages.for 
wrongful detention of debt. Basu Dar v. DURGA 
PRASAD Oudh 184 
——§ $, 35—Agreement, to pay rent in money in- 

stead of in kind, if requires stamping and 

registration. 

An agreement which varies the rent payable by 
the lessee requires registration. Hence an agreement 
to pay rent in money instead of in grain and con- 
templating permanent tenancy at a definite money 
rent requires stamping and registration. GZAMINDAR 
oF SIVAGANGA V. PERIASAMI PILLAI Mad.136 F B 
——--— $S. 35—Consent statament signed by tenant 
` “undertaking to accept Patta if drawn according 

to terms mentioned in statement, whether requires 

stamping or registration. 

A consent statement made and signed by a tenant 
undertaking thereby to accept Patta if it is drawn up 
in accordance with the terms mentioned therein, does 
not call for stamping or registration, being merely an 
ofier, and the position is not altered by the presenta- 
tion of a Patta in accordance with the offer or the 
exchange of a Patta for a Muchilika. ZAMINDAR 
OF SIVAGANGA V. PERIASAMI PILLAI Mad.136F B. 
Succession. Act XXXIX of 1925), ss. 263, 264 

—Representative proceedings—Deciston in former 

proceedings in which O. I, r. 8, Civil Procedure 

Code (Act V of 1908), was not complied with does 

not operate asres judicata. | 

In a representative suit the decision in a former 
suit does not operate as res judicata by force of 
s. 11, Civil P. 0., Expl. VI, unless the former suit 
was instituted in compliance with O, I, r. 8, name= 
ly by permission ofthe Court, the Court giving, 
notice as therein prescribed. 

A testator by his last will revoked his former 
will. The executors underthe last will obtained 
probate. The executors under the former will ap- 
plied under s. 263, Succession Act, for the revoca- 
tion of probate which was dismissed on the ground 
that the applicants had no such interest in .the 
subject-matter of the bequest in the former will 
as to justify the application. A representative suit 
was subsequently brought by, persons interested. in 
the bequest under the former will : 
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Held, that the decision did‘ not operate as res 
judicata in subsequent representative proceed- 
ings, PANNALAL v. HANSBAJ GUPTA Cal. 674 
-— — 55, 263, 264— Revocation of probate—Civil 

suit, if lies—Proper remedy. 

No civil suit lies to revoke a probate on any 
ground, for,.it was the intention of the Legislature 
that the exclusive remedy in every case should be 
an application under s. 263, Succession Act. More- 
over s. 264 (l)indicates that the jurisdiction to 
revoke probate is limited to the Probate Court. 
PANNALAL v. HANSRAJ GUPTA Cal, 674 
$. 283 (1) (c, —"“Interest”, meaning of— 

Interest in estate of deceased, whether should exist 

at time of his death—Creditor of heir-at-law of 

deceased, whether can apply for revocation. 

Only a real interest, however, smal], entitles the 
man to oppose a grant or to apply for revocation 
-of a grant for just cause. 

It is not necessary that the person applying for 
revocation should have an interest in the estate of 
“the deceased at the time of-his death. It is suff- 
cient if he acquires an interest subsequently, but 
before the application, for probate is made or may 
be.even while the proceédings for probate dre pend- 
ing. 

. Therefore, & creditor has a right. tointervene in 

the probate proceedings which were started after 
-he had advanced money to .the. heir-at-law of the 
deceased testator unless that right has been taken 

away from it by reason of the adjudication of the 
heir-at-law as insolvent. Dinaganpsu Roy BRAJARAJ 
Sana v, BARALA SUNDARI Dassya > | Cat. 787 

——-— $8: 286311) (c), 263—Difference between 

special and general citation iszued under s. 283 

(1) (c)—Non-service of special citation, if ground. 

for revocation under s3. z63—Non-service, when 

defect of substance 80 .as to conatitute just cause 

under 3. 266 . 

There is no difference 1n principle between a 
special and a general citation iesued under s. 283 
(1), cl. (c), Succession Act. The object of both is to 
give notice to persons interested in the estate of 
the deceased of the proceedings for grant. Ag a 
testamentary grant works in rem, ıb is of the ut- 
‘most importance to give a wide publication to the 
proceedings. When the discretion is exercised and 
a general citation is issued, itis necessary that it 
-Bhould be published as required by sub-ss. 2 and 3 
of s. 283. Absence or non-serviceof gpecial citation 
on a person who ought to be cited is itself a'good 
-ground for revocation at his instance in the ab- 
sence, of other circumstances on which the Court 
may refuse revocation on account of the discretion 
vested in it by s. 263. It would be a. defect, but 
the defect would not be of substance, ifthe non- 
cited party had knowledge of the probate proceed- 
ings. If those special circumstances do not exist the 
grant must be revoked. DinaBanpuv Roy ,BRAJARAJ 
-SAHA y. SARALA SUNDARI Daksya Cal. 787 

ss 301, 300—“High Court,” in as. 300 and 
30i, meaning of—Application under s. 301 for 
` removal of executor~It should be presented to 

‘department exercising original testamentary 

jurisdiction.’ at ar i 
- The expression ‘High.Oourt' as usad in ss. 300 and 
301, Succession Act, means the High Oourt, as a 
whole, and the litigant has got to approach the 
particular department of the Court whieh deals with 
the matter in dispute. Where an applicationis made 
for removal of executor unders 301, the dispute re- 
lates to a. matter of testamentary succession of an 
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Original nature and. the application, ehould be pre- 
sented to that department which exercises origi- 
KUMAR Das v. 
Ram Kumar Das Cal. 302 
S. 302—Applicant claiming possession on 
ground that property was surrendered to him— 
Question of validity of surrender cannot be decided 
under s. 302 
Wher possession of certain properties is claimed by 
an applicant under s. 302, Succession Act, onthe 
ground that tbe properties were surrendered to him, 
the question whether the surrender was valid, and 
should be given effect to cannot be properly dealt 
within a proceeding under s. 302, Succession Act, for; 
the application is virtually a suit in ejectment. 
SUDHANSU MOHAN BIRKAR v. HARISH OHANDRA DUTTA 
Pat, 849 
——— 5. 302— High Court's discretion to decide 
disputed questions of title —Erercise of. 
Assuming thatthe High Court is competent to 
decide even disputed questions of title, it would be 
exercising its discretion wisely if it refuses to give a 
discretion infavour ofa party who .does not come 
before it with a clear title and where the title set up 
by him can be more appropriately decided in a civil 


suit, EupsaNnsu Moran SIBKAR v. HARISA CHANDRA 
Dorr Pat. 849 
Surety. 
Ser Oivil Procedure Code, “1908, s. 145 172 
Sze Oontract Act, 1872, s. 133 416 
Sze Principal.and surety 388 


bond. See Contract Act, 1872, 5. 127 125 
, -Constrution—Surety undertaking liabtlity 
upto certain amount —Amount equal to first year's 
instalment of lease money—Liability of surety for 
arrears in respect of -period subsequent to first 


year. ; 

Obèter.— Where the surety bond clearly shows that 
the surety undertook liability upto a certain 
amount which is equivalent .to first year's instalment 
of the lease amount, in respect of which the bond was 
executed, in the absence of anything to show to the 
contrary in the bond ifarrears upto that amount were 
due from the lessee in respect of any period of the 
lease subsequent to the first year the surety would be 





liable. GHULAM HUSAIN KHAN D Faryaz ALI KBAN 
Ng i Oa«dh175 
Tort. See Malicious prosecution 211 


: Damages—Renresentative: suit ` for damages 
suffered collectively by party to which plaintiffs 
belong. Sieg 

‘A representative suit does not lie for damages in 
tort though when a representative suit properly 
framed for other reliefs incidentally involves a claim 
for damages put forward by certain individuals 
among the plaintiffs, such a claim has been permitted 
to be.urged as sncillary to the main suit. NARAYANA 
MUDALI o. PERIA KALATHI eek Mad. 801 
Trade-mark—Infringement—LEssentials to be prov- 

ed— Plaintiff's trade-mark copy of another's trade- 

mark—Ie must be proved that such other person 
has abandoned it. 

Before the plaintiff can succeed inhis suit for 
infringement of trade-mark he must prove a proper- 
ty in the trade-mark. It may be his property be- 
cause he was the originator of it, or becauge he 
purchased it, or because, though not the originator 
of the mark, he has property in it, even though 
he has copied it from another, because thet other, 
has abandoned it, and he has independently of this 
fortuitous circumstance built ip a trade and repu- 
tation on the merits of his goods, Where the trade- 

| 
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mark is proved a copy of the Japanese mark, the 
plaintifi must show that the Japanese owners of the 
mark have abandoned it.. HIRANAND LAL OnAND v. 
MEuARSING SADKUSING _ Sind 635 
— Infringement of, Ser Court-fees 462 
Infringement of—Measure of damages. 

Damages in suits for infringement of trade-mark 
would depend upon the reduction in the sale of 
plaintiff's goods and consequent reduction in his 
profits owing to the defendant’e action. A fall in 
the actual price of imported goods of plaintiffs due 
to: defendant's action can never mean an equal fall 
in profits.  KAMLAPAT (QHASIRAM v. BRUKABHAL 
* NARAINDAS 
.—_—_— Infringement of—Regiatration 

mark— Effect. 

Mere registration of trade-mark does not confer in 
anybody a right to use atrade-mark. It does not 
go beyond establishing the time a particular trade- 
mark is being used since. Property in a trade- 
mark can only be acquired by its use for a con- 
siderable time. 

In India there is no special act of Legislature 
preventing the infringement of a trade-mark. Yet 
an exact or very near copy of a well-known trade- 
mark has been. held unlawful in.British India 
simply because euch a practice was essentially based 
on deception. In the absence of a trade-mark act 
in Dhopal State the Courts have jurisdiction to 
protect a trade-mark and stop its infringement 
‘under the existing law. KAMLAPAT GHASIRAM v. 
BHUKABHAL NARAINDAS Bhop. 462 
——§ Infringement of — Trader living outside 
- Bhopal State, tf entitled to protecticn of hia trade- 

mark ‘within state. 

A trader living outside the limits of Bhopal 
State is as much entitled to a protection of his 
trade-mark as any pereon residing and carrying on 
business within such limits, A foreigner by using 
a particular trade-mark and selling his goods in 
Bhopal, acquires in respect of that mark such 
Tights as the Courts in Bhopal would protect. 

‘Held, that the defendants by using:a similar 
label clearly infringed.the plaintiffs’ right and the 
Court rightly issued a permanent injunction re- 
straining the defendant's from using such a 
label. KAMLAPAT GHASIRBAM p, BHUKABHAL NARAINDAS 

Bhop. 462 
Transfer of Property Act (IV of1882), s. 3— 

“Actested,”” meaning of. 

“Attested” ing. 3, T. P. Act, means that a person 
has signed the document by way of testimony of the 
fact that he saw it executed. The party who sees the 
document executed is in fact a witness to it, if he 
subscribes as a witness, he is then attesting wit- 
ness, P. A. ALAGAPPA OHETTYAR v Ko Kata Par 

| Rang. 759 
8. 3—Vested remainder— Whether immovable 

property. ` i 

A vested remainder is property and itis jmmov- 
able property being an interest in land, It can 
be alienated by the holder thereof or any body 
authorised by him to sell his immovable property. 
BUDHIRAJU SEETHAYAMMA Y. VULLIPALEM Mad. 534 
8. 3—Writer of document, if can be attesting 

witness—Man signing document and describing 

e himself as writer thereof — Inference— It can be 

shown that he signed also as witness. 
> The writer of a document may, perform a dual 
role: he-may be an, attesting witness as well as the 
writer. Whenaman places his signature’ upona 
document and at the same time describes himself ag 

a 








of trade- 





INDIAN CASES 


Bhop. 462 


-fer*’ within the meaning of s. 5, 
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the writer thereof, the inference is that he signs as 
the writer and nothing else, but, asa matter of fact, 
it can be shown that he signed not only as the 
writer but also as a witness of the fact that he saw 
the document executed or received a personal 
acknowledgment from the executants that they had 
axecuted it, P. A. ALAGAPPA OBHETTYAR v. Ko KALA 
Pal Rang 759 
ae S. 41— Principle of, applicability to auction 

sale, j 

The principle of 8.41, T. P. Act, does not apply 
to an auction sale and in the case of an auction sale 
held under a decree which is void the sale cannot 
paes the right, title and interest of the judgment- 
debtor. DwARIKA HALWAI v. SITLA PeasaD All, 784 
— ss. 41,115, 92, 91—Estoppel under sa. 41— 

Must be set up in written statement. f 

Where no case of estoppel under s. 41, T, P. Act, 
has been set up in written statement, it cannot be 
allowed at the time of hearing. Lat MOHAN PRASAD 
v. Govinp SAHU Pat, 417 
—— s., 51—Applicability of 38.51 to trespasser or 

"person claiming under will. 

Obiter. —Section 51, T. P. Act doesnot apply so 
every person whois in .possession of property. It 
does not apply to a trespasser; it does not apply 





.to a person who claims under a will because s. 5 


of the Act relates to conveyances between living 
‘persons. ToPANMAL VaAssIOMAL ~v. OHANOHALMAL 
Sind 223 


SAMATMAL 

——s. 51—“Transfer,” meaning of—Oral sale of 
immovable property worth Rs. 100 or ~more— 
Purchaser, tf transferee—Whether entitled to 
benefit of 8.51. y . 
“Transfer '? within the meaning of s. 5l, T. P. 

Act includes the transferee in a conveyance in the 


‘wider sense of the- term within the meaning of the 


definition of s. 5, T. P. Act, and though '“ a title 
derived from a will cannot be said to be a “‘trans- 
a transfer of 
immovable property by oral sale can. The fact that 
to make such a transfer valid the property of .a 
certain value must be conveyed by a registered 
instrument in writing, does -not affect the fact that 


-it is a transfer within the definition of 5.5, a convey- 


ance of property between living persons, so that a 
person to whom immovable property of the value 
of Rs. 100 or upwards has been transferred or pur- 


- ported to have been transferred by an oral sale is 


a “transferee "- within the meaning of s. 5l, provid- 
ed that he believed in good faith that he was ab- 
solutely entitled to the property in question. 
ToPANMAL VASSIOMAL V. CHANOHALMAL SAMATMAL 
Sind 223 
s. 53— Mortgage in fraud of creditors— 
Some consideration passing—If there te no pre- 
existing debt mortgage does not constitute valid 
‘security to the extent of contemporaneous advance. 
A mortgage if it*offends s. 53 might be upheld 
as a valid security to-tiie extent of the debt actual- 
ly due on the date of the mortgage, on the 
ground that to that extent the transaction would 
merely.amount to a preference and as such would 
not fall under,s, 53, T. P. Act. But when there is 
no pre-existing debt, the mere fact that some con- 
sideration passed under a mortgage which on the 
evidence has been held to be in fraud of creditors 
will not justify the view ‘that the mortgage can be 
held to constitute s valid security to the extent of 
the contemporaneous advance. N., M. Mursu Vasu 
OHETTIAR v, VELU MURBUGA Name Mad. 283 
Ss. 53—Transaction offending 3. 53, tf can 
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be supported to the extent to which it is supported 

by consideration, ` 

If a transaction offends s. 53, T. P, Act, it cannot 
ordinarily be upheld even to the extent to which 
it may be found to be supported by consideration: 

because whatever may be the importance of the 
question of consideration, when dealing with the 
question of fact, namely whether the transaction was 
one that offended s. 53 or not, it has little bearing 
once the conclusion is reached that the transaction 
does offend s. 53, An exception has, however, been 
made in the transferee's favour in cases in which 
any part of the consideration for the document has 
been applied in the discharge of pre-existing secur- 
ed debts, and it has been held that the transferee 
might in such cases be entitled to the benefit of 
the doctrine of subrogation, N. M. Muray Vasu 
CHETTIAR v. VELU MURUGA NADAR ` Mad. 283 

— 65. 60, 92— Subsequent mortgagee having 
right to redeem prior mortgage—Equity of re- 
demplion transferred to third person who redeeming 
prior morigage—Suit by subsequent mortgagee for 
possession by redemption of prior mortgage—Such 
suit held did not lic—S. 92 held inapplicable— 

Plaintiff held could be allowed to amend plaint 

by claiming possession as mortgagee — Pleading— 

Amendment. 

A land which was previously mortgaged to M 
was subsequently mortgaged to the plaintiff who 
according to the terms of the mortgage had to re- 
deem the previous mortgage out of the mortgage 
money. The equity of redemption wasthen trans- 
ferred to cne H, who redeemed the prior mortgage 
in favour of M. The plaintiffs thereafter instituted 
suit for possession of the land by redemption of the 
prior mortgage instead of possession of land as 
mortgagee- ' MEE 

Held, that the suit for redemption was non-com- 
-petent and the rule of subrogation laid down in 
S. 92, T. P. Act, had no application to the circum- 
stances of the case: 

-Held, also that the defect in the frame of the 
suit was a technical one and the plaintiff should be 
allowed to amend the plaint and the suit should be 
tried on merits. Har Diar v, GURDITTA Ram . 

Leh, 608 
——— 88. 63 and 63-A—Mortgage with possession 

—Absence of condition in deed for giving credit to 

mortgagor for rents and profits—Improtrements made 

by mortgagee yielding rents and projiis—Morigagee's 

' right for costsof improvement with interest— 

Mortgagor’s right for credit being given for rents 

received by mortgagee. 

Although no condition is inserted in a deed of 
mortgage with possession about giving credit tothe 
mortgagor for rents and profits received by the 
mortgagee, such a condition is always implied owing 
tothe relationship of mortgagor and mortgagee 
between the parties. The property is mortgaged only 
asa security for the mortgage debt and whatever 
rentsand profits are received, must obviously be 

-applied towards the moitgage debt. If the mortgagee 
has incurred the costs of the improvements which 
have yielded the rents and profits, he is of course 
entitled to claim the coste with interest, ‘The mort- 
gagor however, should be given credit for the rents 


received by the mortgagee. Wasu Ram v. MOHAMMAD 
RAMZAN. 





Lah. 570 

———— 8. 70. ee Transfer of Property Act, 18:2, 
s. 111 (d) 17 
———— 8. 76— Moriyage executed before Act — 


Principle of s. 16, if applies. 
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Transfer of Property Act—contd. 


Where the mortgage is executed beforethe T P, 
Act, although s. 76 does not apply in terms to the 
mortgage yet the principle there laid down applies 
“RAMESHWAR Nath v. NABAMDESHWAR Prasan Narain. 





SINGS Pat. 39 
— s. 91. Sze Transfer of Property Act, 1582, 
s, 92 417 





poa 
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S. 92. See Transfer of Property Act, 1882, 
a. 60 608 
————-8. 92—Amendment of Act in 1929—85. 92, 

whether retrospective. 

Those sections of the T. P, Act which are not dealt 
with in the sections enumerated in s. 63, T, P, Amend- 
ing Act, have retrospective effect at least where no 
action was pending on April 1, 1930. Section 92 is 
not one of the sections enumeratedin s 63. OxsuNNI 
LAL v, LAKSHMIOHAND All. 328 

S. 92—Money paid to prior mortgagee under 
terms of subsequent mortgage—Subsequent mort- 
gagee, when can claim subrogation. 

Provision of law in s. 92, T. P. Act, means that 
before a subsequent mortgagee can claim to be 
subrogated to the rights of a prior mortgagee to 
whom money has been paid under the terms of the 
subsequent mortgage there must be a registered in- 
strument agreeing to such subrogation, CHUNNI 
LAL v. LAKSAMI CHAND All 328 
— — 88. 92, 91—Right of subrogation if can be 

extended to creditor advancing money which mort- 

gagor has been enabled to redeem.. 

The first clause of s. 92, T. P, Act confers the right 
of subrogation on all persons other than the mort- 
gagor to whom the right to redeem is given by 
8. YL including any .co-mortgagor. The third clause 
does not detract from this right but enacts that it 
can be extended toa creditor who witkout taking 
an. interest in the property has advanced money 
with which the mortgagor has been enabled to 
redeem the mortgage, LAL MOHAN Prasap v. GOVIND 
BAHU Pat, 417 
———88. 111 (d), 7O—Merger, when takes place. 

Under s. 111 (d), T. P. Act, a merger takes place, 
when the tenant acquires the immediate reversion and 
the greater estate and the less coincide in the same 
person . without any intermediate estate. SURAJ 
OvanpRA MONDAL v, BEHARILAL MONDAL Cal. 17 
"————— $8, 111 (d), 70—Purchase by lessee of lessor’s 

equity of redemption—Such case to be disposed of 

under 8.70 and not as of merger. 

Per Roxburgh, J.—Oases where lessee purchases 
equity of redemption belonging to the lessor are to 
be disposed of as cases of accession under 5, 70, T. P. 
Act, and not as cases Of merger and as that section 
does not provide for the case where the lessee acquires 
the equity of redemption, such a case is not a ease of 
accession tothe mortgaged property at all. SURAJ 
"CHANDRA MONDAL v. BEHABILAL MONDAL Cal.17 
———— 8, 130— Word “duly,” meaning of —Assigne 

ment of deeree by agent of decree-holder, without 

authority given to him to do so—Principal receiving 
consideration for assignment and thus ratifying 
action of agent— Ratification, whether has 
retrospective effect—Assignment, if valid, 
- Where an agent of a decree-holder executes an 
instrument assigning the decree passed in favourof 
his principal to another pergon, although th® powér- 
of-attorney granted to the agent does not contain 
any authority authorizing him to execute such ah 
assigument, but the decreg-holder receives the 
amount paid by the assignee as considaration for 
the assignment and thus ratifies the action of the 
agent in full, the ratification dates bé&tk to dhe 
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date of the transaction and makes the assignment 
valid, The word “duly” ae used in s8. 130, T. P. 
Act must be taken to mean “lawfully ”?” and where 
the law requires a person to be lawfully authorized 
ratification will have retrospective effect and cure 
a defect in hie authority. GovARDHANDAS JAMNADAS 
v. FRIEDMAN 5 DIAMOND TRrADING Co, Lto. Mad. 878 


U, P. Agriculturlsts’ Rellef Act (XXVII of 1934, 
SS. 2 (10), 7—Person claiming to have been 
subrogated torights of prior mortgagee suing to 
realize money claimed—Suit held in respect of 
secured loan, 

. The definition of “secured loan" speaks only of pro- 

perty being hypothecated and does not say that it 

must necessarily have been.bypothecated by the defen- 
dants who happen to be interested in contesting the 
suit. Where a person in a suit claims to have been 
subrogated to the rights of the prior mortgagee and 
to be entitled to exercisethose rights in order to be 
able to realize the money claimed, it is not correct 
in these circumstances to say that the property in 
question cannot be deemed to be hypothecated as 
security forthe “loan” in respect of which this suit 
has been brought. JAGMOHAN Das v. PARSHOTAM Das 

Al. 141 

i 7 (tv) (fF) 

149 

U. P. District Boards Act (X of 1922), s, 35-C— 
Election petition under s. 35-C—Order by District 

Judge—Apreal against, if mainiainable to High 
the 4 . 

imply because a particular person appointed b 

the Local Govt. to decide a special atten eae 

the provisions of a Special Act such as s. 35-0, 

U. P. District Boards Act happens to hold at -the 

time of his appointment a particular. office such as 

the office of District Judge he does not carry that 
office with him in his appointment, 

Consequently. when such.a officer (District Judge) 

passes an order under s. 35-0, he is merely acting 

as a persona designata selected by Govt. and not 
in his capacity as District Judge. No appeal, 
therefore, is maintainable from his order to the 

High Court, Sagpar Sines v. CHHOTTEY LAL 

: All. 314 


U. P. Encumbered Estates Act (XXV of 1934), 
i 8. 7— before passing of final decree for foreclosure 
' mortgagor D making gift of mortgaged property to 
G— inal aecree passed—zecution application by 
deci ee-holaer—Application by D under s. 4 and 
under 8.-1 for stuy of execulion—No debt held 
existed against D at time of application—S. 7 held 
did not apply, < : 
After passing of a foreclosure decree against the 
mortgagor D in respect of four annas share in a 
village, D gifted seven annas share in that village 
to his wife G. Subsequently the decree was made 
-final and the decree-holder obtained 
-poseession of three’ annas share of the foreclosed 
property.: The decree-holder then applied for exe- 
cution against G.. D applied under s.4 of the En- 
cum. Estates Act, and put in an application for 
heed of execution proccedings under s. 7 of the 
CL ; 
Helt, that by reason of O. XXXIV, r. 3 (2) and 
~(3), Givil P. O., after passing of the final decree 
for foreclosure, there was no debt existing. against 
D. Moreover as the property in question was 
gifted away*by D to G prior to the application 
made by the decree-holders for execution it could 





8.33. See Court Fees Act, 1870, s. 
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.respect of which the 


delivery of: . might have 


not be sgid to be the property of D. Consequently - 
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s. 7 of the Encum. Estates Act ha 
tion. MURLI DHAR v. GIRJA Kaur 
————8, 7— Decree for costs agains 
one for private debt—Ezecution a 
order under s.6 is barred bys. 7. 
“Private debt,” as defined in the E 
Act, means any debt other than a 
“Public debt” means a debt due to C 
authority. A “debt” includes any g 
lity, except & liability for unliquids 
Liability for costs is a pecuniary 1 
incurred when a 


suit is brought. i 
consideration the definition of ‘'‘ 


there can be no doubt that a de 


against a landlord is a decree for pec 
ty incurred by him. The decree-hold 
not entitled to execute his.decree un 
the passing of thé order by Oollect 
MouaMMAD ” BASHIRULLAH KHAN v 
SHAHJASANPUR : 
- s. 7 (1) (b)—S. 7 (1), if 
against person who is not landlord 
incurred by such person jointly wrt 
is landlord. ' i 
When s. 7 (1) (b) says that no suit sha 
it means that no suit shall be institut 
landlord, and not that no suit shal. 
against any other person. Hence the € 
prohibit the institution of a suit a 
whois not a ‘landlord’ and has no 
plication under s. 4 of the Act even 
suit is brought 
curred by such person jointly with 
who isa landlord and has made an ap 
s 4, Firm Narain.Das BALKISHAN I 
MUNIRUDDIN ~. 
—_§| s$. 7 (b)—Applicability to i 

property. 

The provisions of sub-s. (b) of s. 7, 
bered Estates Act, were not intendec 
lease of house property. Bryar Sin 


.Sauayak Bank LYD , MEERUT 


ss. 9 (5),13—Three persons 
pay debt jointly and severally—’ 
anittating proceedings under s. 4- 
presenting written statement of hi 
s. 9 (1) — Effect of—His claim ag 
applicant debtor, if put an end to. 
Where in a proceeding under the / 


“an application under s. 4 by the tw 


joint and several executors of a pro! 
favour of a certain creditor, the cre 
within time prescribed, present to th 
& written statement of his claim- unc 
(3), the only effect of it can be that ar 
the creditor might have hadi against 
would be deemed to have beanduly | 
cannot put an end to the claim whi 
agaiust third non-ap| 
Fiem Narain Das- BALKISHAN Das 
MUNIRUDDIN A 
ss. 9 (5), 13, 7 (1) (b)—S 
templates cases where liability of ¢ 
as well as several. 

Section 9 (5)of the U. P. Eacumbers 
contemplates only those -cases in which 
the debtors is joint and not those case 
joint as wellas several. Consequer 





Jiability of two debtors is not merel; 


joint and several, and one of them | 
landlord who makes an aplication 
Encumbered Estates Act, it is not of 
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to raise the objection that a suit cannot be instituted 
agsinat him. Firm Narain Das BALKISHAN Das v. 
Munsui Moniruppin All 409 
—-—--—S. 45 (5)—Decree under s. 45—Apneal to 

Privy Council, if barred—Leave to appeal to 

Privy Counctl—Provisions of ss. 109 and 110, Civil 

Procedure Code (Act V of 1908), if apply. 

The provisions of ss. 109 and 110 of the Civil P., 
O., are not inconsistent with the provisions of 
the U. P. Encum. Estates Act. Olause (5: cf s. 45 of 
the U. P. Encum. Estates Act bars only further 
appeals and revisions to Appellate Courts in India 
but notan appeal toHis Majesty in Council. Hence 
provisions of Civil P, O., are applicable when an 
application for leave to appeal to the Frivy Council 
is made against a decree passed unders.45, U. P. 
Encum. Estates Act, DEPUTY COMMISSIONER, KHERI v. 
RAJA SHATRANJAI JI Oudh 775 
U. P. Regularization of Remissions Act(XIV of 

1938)—Act falls within Entry No.2 read with 

a No 21 of List No. 2 of Government of India 

ct 


Per Bajpat and Mohammad Ismail, JJ., (Iqbal 
Ahmad, J., contra.)—The U. P. Regularization of 
Remissions Act, 1938, comes within Entry No. 2, 
read with Entry No. 21 of List No. 2, Sch. VII, Govt. 
of India Act. ATIQA BEGAM v. ABDUL MaGuni KHAN 

All. 586F B 

———- Act if offends against s. 292, Government 

of India Act, 1935, (25 & 26 Geo. V, Ch. 42), and 
if void. 

U. P. Regularization of Remissions Act does in 
substance repeals. 73, Agra Ten. Act with a` re- 
trospective efect, and to this extent, offends 
against the provisions of s, 292, Constitution Act 
and is, therefore, void, Arga BEGAM v. ABDUL 
MAGANI Kuan All. 586 FB 
Act, tf repugnant to provisions of 8. 9, Civil 

Procedure Code (Act V of 1908). 

Section 9, Civil P, C., itself postulates the barring 
of jurisdiction of Civil Courts by a competent 
Legislature with respect to particular class of suits 
of a civil nature. It js, therefore, open to the 
Provincial Legislature to bar the jurisdiction of 
Oivil Courts with respect to particular class of 
suits, provided in doing so it keeps itself within 
the field of legislation confided to its charge, and 
does not contravene any provision of the Constitu- 
tion Act. It is, therefore, clear that the U.P. Re- 
gularization of Remissions Act, even if it makes 
provision about jurisdiction of Oivil Courts far 
from being repugnant, is in consonance with the 
provisions of s. 9, Civil P. ©. Its validity cannot, 
therefore, be assailed on the ground of repugnancy 
with an existing Indian Law. ATI0A BEGAM v. ABDUL 
Macani Kuan > AN. 586 FB 
- Act is enactment regularizing illegal executive 

orders and ts, therefore, not intra vires. 

The U. Regularization” of Remissions Act 
though disguised as an enactment regulating proce- 
dure, is in fact and in substance, an enactment re- 
gularizing illegal executive orders. The Act is not, 
therefore, intra vires tho U.P, Legislature. ATIGA 
BeGAM v. ABDUL MAGHNI Kuan All. 586F B 
Usurious Loans Act (X of 1918), s 3 (1) (lhb— 

Applicability—Court’s power under, when exercised, 

Power of the Court under s. 3, Usurious Loans 
Act is limited to a case in which there is an 
agreement purporting to close previous dealings 
and to create a new obligation. Where there is no 
such agreement and @he transacticn is merely an 
oydinary mortgage in which the mortgagor recejved 
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the consideration money, s. 3 (1) (ii) has no applica- 


tion. AUDH BEHARI BHAKAT v. AKsuay Kumar Dotra 
. Cal. 364. 
Will—Oonstruction. See Hindu Law 123 


Constructton—Will held conferred on widow 
not Hindu widows estate but ordinary life estate 
governed by general law. 

By his will the testator gave all his estate to his 
wife with the restrictions that she should enjoy the 
usufruct only and should not transfer the properties 
by sale or otherwise. The widow was however em- 
powered to adopt but the adoptee was precluded from 
claiming to be the owner during the life-time of the 
widow : 

Held, that the estate conferred upon the widow by 
the will was nota Hindu widow's estate but only an 
ordinary life estate governed not by Hindu Law but 
by ordinary law. She could not therefore accelerate 
succession to it by surrendering itin favour of the 
next reversioner,as such a surrender would run 


` counter to the provisions of the will. . Supuansau 


Moan SIRKAR v. HARISH CuanpraDorta Pat. 849 

Construction—Will in favour of woman— 

sie of constructton—Donee held got life estate 
only, 

In considering a will made by a Hindu in favour 
of female relations, the Court is entitled to assume 
that the donor intended the donee to take a limited 
ete only, unless the contrary appears from the 
will: 


Held, that the will in question did not confer 
upon the donee an absolute estate. Ouapra KURRI 
7. GAURI SHANKAR UPADHAYA Pat. 470 





—Letters of administration—Will in favour 
of woman — Her application for letters of 
administration of estate of deceased rejected— 
Appeal—Lady dying during pendency—Application 
by step-sons to be allowed to continue appeal— 
Appeal held became infructuous., 

A lady applied for letters of administration to 
the estate of the deceased who was alleged to have 


executed a will in her favour. The application 
was resisted by two of the agnates of the de- 
ceased, who were the step-sons of the lady 


their case being thatthe will was forged and that 
the alleged testator was not in a sound disposing 
state of mind at the time of the alleged execution 
of the will. The application was rejected and the 
lady thereupon appealed, but while the appeal was 
still pending, she died and her step-sons, made an 
application for being substituted as appellants in 
her place on the ground that they were the sole 
surviving heirs of the deceased lady: 

Held, that as the life estate which was conferred 
upon the lady by the will had come to an end 
there was no estate to be administered and, ‘there- 
fore, the appeal became infructuous. Ouxuapra KUERI 
V. GAURI SHANKAR UPADHAYA k Pat. 470 
Probate—Revocation—When can be granted, 

If a substantial defect in the proceedings be es- 
tablished by the applicant for revocation, the grant 
must be revoked and the pergon to whom probate 
had been granted must prove the will in the pre- 
sence of the former. If, however, the applicant for 
revocation fails to prove substantial defects in the 
proceedings he would be entitled to an order for 
revocation only if he proves affirmatively that the 
will is a forgery. DINABANDHU Roy Brasaras SAHA 
p. SARALA SUNDARI Dassya Cal. 787 
Wireless Telegraphy Act (XVII of 1933),ss, 6, 2 

(2)—Rules made under Act, r. ‘2 (c)—'' Complete 

wirelesa set “includes incomplete set which becomes 

e e 
e a 
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complete when articles mentioned in definition in 

r. 2'(c) are added toit—Wireless set with one valve 

broken and plug connections wonting and incapable 

of receiving sound falls under “complete wireless 
seb’'—Its' possession without license is punishable 

under s. 6. 

The definition of a “ complete wireless set ” given 
in r. 2(c) of the rules made under the Wireless 
Telegraphy Act amounts to this tbat a ‘complete 
wireless set’ shall be deemed to include an incom: 
plete set when the parts necessary to complete it are 
of the description specified—aerials, valves, etc, 

Hence a wireless sct with one valve broken and 
the plug connections from the power unit and grid 
tension batteries wanting and thus incapable of 
receiving sound falls under the definition of ‘com- 
plete wireless set’ because although not in itself 
complete it becomes complete when those articles 
are added which are mentioned in the definition 
and its possession without alicense is punishable 
under s. 6. RAMDAYAL v. EMFEROR Nag. 371 
WORDS AND PHRASES:— 

Word “number” in Tamil with reference to 
litigation, meaning of. 

The word ‘number’ in Tamil with reference to a 
litigation does not mean anything more than “case” 
and hasno reference to precise number given to tha 
case. K. A. MacamMMAD SazERiFr SAHIB v. HUSSAIN 
GHOUSE Mad 416 
Workmen's Compensation Act (VIII of 1923)— 

Accideni—Compensation—Accident must arise out 

of and in course of employment —Compensation 

held could not be claimed. 
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Where the employment of the deceased was asa 


bus driver but at the time of the accident he was” 


travelling as a passenger, standing on the foot- 
board and there is no evidence that he was going to 
or from his work or that he was going in the bus 
for the purpose of his employment, his depend- 
ants are not entitled to any compansation. MUHAM- 
MAD IBRAHIM vV. S. KAMAL SAHEB Mad. 145 
——s 3—Colliery—Employer providing vehicle 
to workman for ‘access to colliery-—-Use of it, not 
terms of contract—Accident occurring to workman 
while travelling by such vehtcle—Employer, if 
liable for compensation. i 
Accident alone does not give a workman a right 
to compensation. To entitle hím to compensation 
at the hands of his employers, the accident must 
arise out of and-in the course of the injured work- 
man’s employment, There is no difference between 
the English and Indian statutes as to the type of 


accident which gives the workman a claimto com- 


pensation. 

A workmanin a colliery is notinthe course of 
his employment when he is riding in a vehicle 
provided by his employer unless by the terms of 
his contract heis bound to travel in that vehicle. Even 
where the vehicle provided the only practical means 
of ascess to the colliery, it cannot be inferred, 
that the workman was legally bound by his con- 
tract to use that vehicle. Where he does not 
travel by the vehicle thus ~provided, it is impos- 
sible to say that he breaks the terms of the con- 
tract of service, BEOHARAM MALLIK V, KHAS JOYRAMPUR 
COLLIERY 
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It. isa strange reflection nowadays that 
„at common law a person charged with crime 
was not competent to give evidence either 
for the defence or ever for the prosecu- 
_ tion. He was allowed to make a statement 
not on, oath, ashe may do téeday if he 
elects not to go into the witness . box, but 
it was actually not until 1894, when the 
Oriminal Evidence Act was passed, that 
it was’ finally enacted that “every person 
Charged with an offence, and the wife or 
bushand, as the case may be,.of the person 
80. charged, ehall be a competent witness 
for the defence at ‘every stage of the 
proceédings, whéther the person so charged 
is charged solely or jointly with any other 
person,” 4 e KP 

"Thisbfatutory right is unqualified except 
by*provisoes which are mostly in , favour 
of the accused person. For instance, he 
May not be called as a witness,” except 
upon his own application: the prosecation 
may not coniment in any way ` on the 
failure of an accused person òr his or her 
‘wife. or husband ‘to give’ evidence; the 
wife or husband of tha person ‘chafged may 
hot be called ab a witness except upon, the 
application of the “person charged; a 
‘husband is not compellable to disclose any 
communication made to him by his wife 
during the marriage, and a wife is not 
compPpellable to disclose any communication 
made toher by her husband during her 
marriage; andsoon.. ` 

_ A conviction was recently quashed in 
-the Court of Criminal Appeal on the ground 
that a defendant was < wrongly precluded 
‘from giving evidence as to his belief (R.V, 
Carmichæl, 56 T, L. R, 017). The case 
was one of alleged incest witha daughter, 
and the learned Judge at the trial had beld 
“that the defendant was precluded by the 
rulé iù Russéll v. Russell (1924) A. 0. 687 
from giving evidence as to his belief that 
the woman with whom he .wa8 ‘charged 
with having had illicit intercourse was not 
his daughter. “To preclude a defendant 
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THE RUSSELL CASE AND EVIDENCE OF AN ACGUSED PERSON. 


on hia trial,” said the Oourt, “from giving 
‘evidence of his belief and the ground for it 
seems to usto deprive him of one of the 
most elementary rights of an accused 
person-and to be a. négation of justice 
where the proof’ of. knowledze or no know> 
ledge is vital to conviction or acquittal.” ` 
The indictment charged the commission 
of incest on dates, between June, 1939, 
and May, 1933, and between August, 
1934, and. August 1937. The appellant was 
married in 1912 and had two daughters, 
E, born on 11th April, 1918, and S, the 
subject of the indictment, ‘on 18th May, 
1915. Throughout. the whole of 1914 the 
appellant lived in London’ and his wife 
lived in Cambridge, and he used to visit 
his . wife from time to time at week-enda. 
There was some, evidence that the. wife of 
the appellant was associating with another 
man, W in, about August 1914, nine 
months before the-birth of S, but no evi- 
dence ‘was, available of her adultery with 
W at that time. | ; 
In the autumn of 1915 the appellant went 
with’ his regiment to France, and during 
1916, while he was in Francs, his wife 
committed adultery with W. The appel- 
lant obtained a divorce on this ground in 
November, 1916, and in July, 1918, he 
married G: From 1916to 1996 the appel- 
lant's two children, E and 8, lived with 
his mother, but in 1526, they went to live 
with the appellant and his wife. > 
In 1932 the appellant separated from 
his wife owing toher suspicions as to his 
Telations with B, and after this Sopars- 
tion he lived with Sand she bore him 
three. children, He did not deny that he 
was the father of these children, and had 
from time to time acknowledged that he 
was the father ofS, particularly. in ehis 
affidavit verifying the divorce petitio of 
1916, where he stated that there was living , 
issue of the marriage two children— 
namely, E and S. 
~. At the end ofthe case for the prosecus 
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9. 
tion the appellant gave evidence on his 
own behalf. Counsel for the appellant was 
permitted bythe learned Judge to ask the 
question: “At the time you had inter- 
course with S, did you know she was your 
daughter?” He replied: “I knew -she 
was not my daughter.” On‘ being told by 
the Judge that be -must.answerthe ques» 
ticn “Yes” or “No”, the appellant said 
“No,” Counsel for. the -appellant then- 
asked: “Who first informed you that-8 


was nct ycur daughter?” The appellant ~ 


would have replied that it. was the mother 
‘of B whotold him, but-the learned Judge 
disallowed the question on the ‘ground 
that it would infringe “the rule in Russell 
v. Russell. In summing up tothe jury, he 
told them that there were very “good 
reasons why the rule was formulated, and 
that it applied-to all cases, including erimi- 
nal Cases. ek: ee ae 
~ Section 1 of the Punishment of Incest Act, 
1908, ‘provides: “Any male person who has 
carnal knowledge of a female person, who 
is to ‘his knowledge his grand daughter, 
daughter, sister, or mother, shall be guilty 
of’ a misdemeanour,” The rule in Russell 
'v. Russell, supra, is that neither a husband - 
nor à- wife is permittedto give evidence 
of ncn*access during marriage which would 
‘have ‘the effect of bastardising a child 
‘porn during wedlock, and that this applies 
‘to all proceédings insfittited in consequen- 
ces of adultery, whether: those proceedings, 
are actually legitimacy procéedings, or 
‘merely divorce : proceedings or proceédings 
for a judicial separation. This, it will be 
“remembered; ` was the opinion ofa majority 


‘of three lords of- appeal over two, revers- 
. tinga unanimous Oourt of Appeal which 


‘had upheld a decree nisi. 
16 as interesting to observe that Lord 
Birkenhead, in commenting on the effect 
of s..3 of the Evidence Fùrther Amend- 
-ment Act,- 1869, which ‘enabled parties and 
“their husbands and-wivesto give evidence 
in’ proceedings instituted in consequence 
‘of adultery, said (at p.-702 of [1924]-A.-O.) 
that its only efiect : was - to make’ such 
persons competent to give such testimony 
‘asthe law- óf evidence allowed at that 
date; or, as afterwards modified, that law 

might allow. © ` 
lẹ will also be recalled that the judg- 
.mépis reversing the order of the Court of 
_ Appeal were based cn the dicta of Lord 
- Manstieldin Goodright v. Moss (1174), 2 
‘Cowp: 591: “The Law of England is‘clear 
that the declarations of .a father ‘or‘mother 
‘‘cannat be admitted to bastardise the issue 
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in legitimacy cases. 
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born after marriage . . . . But itis+a 
rule, founded on decency, morality - and 
policy, that they shall not be permitted: 
to say after. marriage that they have had: 
no cConnectisn and therefore that the. 
offspring is spurious; more especially the 
mother, who.is the  cffending party." 
Viscount Finlay (at p. -719 of [1924] A, 0.) 
pointed out that it was admitted that evi- 
dence -of -non-acces3 by -husband -or wife 
was inadmissible in peerage cases and: in 
actions for ejectment of land as well as 


The Court of Criminal Appeal, in R. v. 
Carmichel, supra, decided that evidence 
by the appellant that his ‘wife had told 
‘him that he was not the father of. 8 was 
no evidence at all that he was not in fact 
her ‘father, and would’ be irrelevant and 
inadmissible on the question’ of tke 
paternity of the child. It was, however, 
the Court held, plainly relevant to the quese 
tion whether- the appellant knew ‘that 
S was his“ daughter since, if the’ jury 
-Were satisfied (1) that S's mother did, “in 
fact, tell the: appellant that he was not 
the child's father, and (2) that the appel- 
lant believed her‘statement to ‘be true, 
hé would be entitled to a verdict of “not 
guilty.” oe 
-The curious result of any other’ deci+ 
sion, the Court said, would be that’ the 
appellant- would be permitted to deny on 
oath: that he knew that S was his daughter, 
but could give no reason for his belief, 
either in éxamination-in-chief or in cross- 
examination, Moreover, the Orown™ had 
proved admissions that S -was his child, 
but apy statements by the appellant: to’ the 
contrary, which might have ‘explained bik 
‘admissions, would have been excluded: `` , 

The court held that the question whether 
A was Bs daughter was-entirely different 
from that whether to- B's knowledge she 
‘was his daughter. This, no doubt, isthe 
crux of the matter and, asthe court 
pointed out when Lord’ Sumner, “in” bis 
dissenting judgment-in Russell ve Russell 
(at p739- of [19247-A. O., said that ‘the 
yesult of the rule ‘would be to deprive a 
person “accused of ‘incest of his defence, 
‘he was referring'to the defence -that the 
person’ with whom he was chargéd with 
‘committing incest was not his daughter, 
not the defence that he did not know 
she was his daughter. 

The point is thorny, not merely because 
of the profound cleavage of judicial opine 
ion: displayed in: Russell v. Russell,. but 
-aleo -because of the‘ difficulty of consider- 
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ing:.the question of the -genuineness of 


æ -belief without considering thè: informae' 


tion on which the belief is based and, in 


the Carmichael Case, consideration of the. 
latter point involved consideration of the 


wife's statement that S was illegitimate. 
It may - well be that even if the 
Judge in the Court below was right 


in applying the Russell Case to crimis 


nal proceedngs, .. the latter evidence 
was- admissibile, having regard -to: the 
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decision in: Warren Y, Warren (1925) P, 
107, that a wife's admission of adultery 
even if accompanied by a statement that 
she believed a child subsequently born to 
be a result of the” adultery and therafore 
illegitimate was admissible, as it did not, 
by itself bastardise the child. Perhaps this 
is not the last that’ we shall hear of one 
of the most. interesting points that have 
come before the Court of Criminal Appeal 
for some time.—S.. J. 


NEWSPAPER CUTTINGS AS EVIDENGE. 


: An interesting: matter arose at the last’ 


lamcrgan Assizes, A police witness made 
a-statement which did not appear upon 
the depositions taken before the magistrates, 
ald was 


in the police-court proceedings. Howis it 
that, you -have suddenly remembered it ?” 


Reply : “Tam.certain I: said 80 in the police-' 


court.” ; DO 
, AiWestern Mail reporter who happened to 
be present in court: thereupon handed to 
counsel for the prosecution a cutting from 
that paper.which reported the statement as 
having been madevbefore the magistrates, 
With the consent of'defending counsel this 
cutting was handed up tothe judge, who 
(again according toa Western Mail report) 
proceeded without more ado to read it to 
the jury. “It would,” he said, “be difficult 
to know how. the press got that statement 
if-it. were. not said in court.” There the 
matter. seems by consent to have been left. 
But however commonsense the course 
adopted was, the question-must occur : How 
was: the cutting evidence ? i 
l -The position is this. The witness was 
by implication charged with having recente 
ly fabricated the statement, and, though 
there is no case directly in point, we maké 
‘bold to say that in’ such circumstances the 
side the veracity of whose witness is:attack- 
edis entitled to show by evidence that 
thesame statement was made by the wit- 
ness ona previous occasion, On a similar 
allegation in R.v, Benjamin (1913, 8 Or. 
App:.R. 146) a constable was allowed to 
produce his: notebook. to shov that he had 
not” just, made up- the piece .0f. evidence 
attacked. But. that was his-own book write 


AN at once assailed by the defence 
withthe question, ‘You did not state that 


ten by himself. Leaving out the fact that 
at the Glamorgan Assizes the constable did 
not’ produce’ the news-cutting, it is difficult 
to see how it could possibly be evidence 
in the case:. To. be technically correct a 
witness should have been called who heard 
the constable make’ the statement to’ the 
magistrates; no doubt the Western Mail 
reporter would’'have been the best one to 
have. ; 

‘Even the depositions are: not evidence 

(savein special instances provided for by 
statute, of which this was notone). They 
may: be used as’ material upon which to 
cross-examine the witness, but that is all, 
. The fact is that our highly technical law 
of evidence sometimes gets us into a diffi- 
culty. The knot is cut instead of being untied, 
and: everybody is happy-——unless there is an 
appeal. et 

There is, of course, another aspect of the 
matter. Theclerk might be rightly. age 
grieved by making his accuracy impugned 
by a newspaper: extract without further 


Investigation.. The. ‘suggestion that a clerk 


may select for recording what he. regards 
a8 important from the point of view of one 
side or the other (here the prosecution) is 
unsound. His duty is to write down all ade 
missible evidence. ‘But a reporter may get 
as a statement by the witness the substance 


of an. unanswered question, which the clerk 


has, of course, not written down, and .if-the 
conflict is of any importance it ought to be 
resolved by inquiry proceeding according to 
the law of evidence. In tha present instance 
sense. cries out that the report was correct 
and usefully admitted. But there is always 
dangerin departure from legal rule.—L. J. 
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Women Jurors. . | 
From the Chicago Bar: Record: we learn 
that: "“lady:” jurors;..as the:.. Americana 


- Extracts from Conteniporaries. 


e o o 


with that delicacy. of expression.for which 
they are famous, call women jury members, 


have aroused: newspaper: criticism in, Ilinois 


° 
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as: “getting funnier and. funnier.” Buta. 
lawyer who writes the, article puts up,a 
‘ strong case in their favour, He denies 
that their supposed liability to emotion: 
renders them ineffective in criminal. cases, 
and thinks that ' where’ there is.a question 
of damages for -a lost life ‘or limb a little 
human sympathy is not out of place. 

“To many, the mere fact that a woman 
wants to. be a juror is‘sufficient to arouse 
grave suspicion of her mental capacity to 
be one, for it is axiomatic that laymen 
regard 
reluctantly serve only after their excuses 
and ‘pull’ have failed to win reprieve. It 
is still possible thatrsome of our ladies who 
would rather cater to their comfort than 
their curiosity. will fail to appreciate this 
ee benefit’ that has been thrust upon 
them, es 

“Some brave individuals explain their 
grudge against women jurors on the ground 
of alleged inferior mentality, education 
and experience. We trial lawyers, who 
guard our clients’ interests by religiously 
' attempting to exclude from service all 
jurors whose mentality, experience or 
education might qualify them to judge our 
problems too intelligently, however, are 
prone to arch a distrustful eyebrow at those 
who cry for more brains in-the jury-box,” - 
+ He -coneludes with the shrewd observa- 
tion that “the main thing that’is: wrong 
about lady jurors probably is that they are 
ee as human’ and as fallible- as men.”— 
High Courts for States. . 

We whole-heartedly support.the proposal 
of the Council of Rulers of the Eastern 
States Agency of establishing High Courts 
for the Eastern States. It is proposed to form 
‘groups of States for the purpose. This way, 


the burden of the cost on the individual State 
shall be reduced, One , more advantage, 


would be the uniformity of the law applied. - 


Many of the smaller States to-day are with- 


‘out adequate machinery for the dispensa-. 


tion of justice. Till now the Rulers with the 


exception some, had not paid -80 much’ 


‘attention to this side of administration, May 

we here venture to suggest that some facie 

‘lities should be made for the reporting of 

the judgments of the High Courts when 

the$, come into being. The advantages of 
aw Reporting need no enumeration, 


Law Reporting. 


: In response to. representations:made from 
ve ® 


jury duty .with distaste and. 


` absolutely. 
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several quarters to the effect that- the great 
number: of law reports, which appeared.to - 
be increasing was causing difficulty for- 
members of both branches’ of- the profes-: 
sion engaged in the actual work of the: 
Courts, ‘by reason of their multiplicity: of; 
the: expense incurred by the necessity: of: 
purchasing them,” Lord ' Monghhan, - the. 
then Law Chancellor had appointed in; the: 
early part of 1939, a committee known as- 
the Law Reporting Committee under- the: 
Ohairmanship of Simonds, J., to report on 


the matter. The Committee after conclud- 
‘ing its labours, recently published ` its 


report: ` The report ‘is: very “interesting 
though we: feel that it does not take: us 
any further. The. conclusions” are, - as: the 
signatories themselves admit, rather nega“ 
tive, The report traces the early history: 
of law reporting. The danger and evil of 
the multiplicity of reports is admitted but 
nothing constructive is proposed to counteract’ 
this growing evil, They leave the matter 
by saying, “Economic causes have created’ 
the present supply of reports ; it is possible 
that the same Causes may contribute to 
their reduction.” This is the crux of the 
problem. In India the evilis still greater.’ 
The average low-earnings of the profession: 
has resulted in the Mushroom ‘growth of 
the Law Reports. The reports have ‘almost 
become ‘a “a: marketable stuff." Various 
devices are introduced to attract “‘custom- 
ers.” Excessive reporting is one of them. 
At the. same time, due to the anxiety in 


‘keeping the prices sufficiently low, efficiency 


and correctness is being sacrificed. The 
result naturally is that the Courts do not 
rely on these so-called Law Reports and 
insist, and we think rightly on authorized 
citations. On the other hand, the private 
publishers argue, as ‘disclosed by the 
Oommittéee (and it is the same case here 
in India) that the many ‘reportable cases 
do not find place in Govt. or Semi-Govt. 
publications. ‘They think and the Com- 
mittee agrees that it is better to report 
many . cases rather than leave out impor- 
tant-ones. In this connec‘ion, the proposal 
that exclusive citation should be given to 
any series is rejected ‘by the Committee 
“The Law of England is what 
it is, not -because it’ has -been so reported, 
but because that a decision should cease 
to be law, because, it did not happen to 
be reported in a particular series.” The 
Committee did not agree that there should 


‘be any exclusive licensing of any series 


since the decision~of the Courts are ‘open 


for publication, discussion and criticism. 


1940 - 


Such: licensing wouly_ be contrary to -the 
rule that the administration of justice 
must- be public. We-respectfully commend 
this observation of the Committee to.some 
of’ our. Judges. who insist on’ ‘particular 
citation. : What the- Judges? should see, is 
whether the Report wherein the case appears 
is réliable or not, As a matter of fact 
in India one I, L. R. series either leave 
out many important decisions or report 
them after: a: lapse of months One of the 
qualifications of good reporting is, even 
according to the Committee early reporting. 
This can never be achieved by our I.'L. R; 
as long as their presesit reporting method- 
continues., The complaint regarding mis- 
take--in reporting though serious is‘not so 
irremediable. ‘Even the authorised- reports 
are not immune ‘form this evil. There are 
many Causes contributing towards this evil, 
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such ‘as ‘over-confidence; haste due _to 
competition in the race of early repcrting 


and if we may respectfully say, so clumsy 


drafting of judgments by the Courts theme 
selves., To | 


’ Various suggestions were made to remédy 
these ‘evils, before the Oommittee. Pro- 
fessor Good-hart, who wrote a dissentient 
view, would-have-transcripts of all judge 
ments, checked by the Judges and publicly 
available within -a period of about a week: 
But the idea--is rejected by the rest -of 
the Oommittee on the grounds of: costs 
and.the. burden imposed on the Judges. 
They leave the matter to the economic 
equilibrium as mentioned in the earlier part 
of this note. Thus we -see the whole 
report in the matter of constructive. criticism, 
is left inconclusive, ; 


IMPERIAL ACTS. - 


ACT No. XVI of 1940, 
| THE INDIAN FINANCE ACT, 1940. 


£ Received the assent of the Governor-General on the 
6th- April, 1940, and is published in the Gazette of 
. India, Part IV dated April 13, 1940... .- : 


- -An Act to fix the duty.on salt manufactur- 

éd in or imported by land into, certain parts 
of British India, to vary.the rate of ‘excise, 
duty on sugar other than khandearj or pal- 
myra sugar leviable under the Sugar (Excise 
Duty) Act, 1934, to vary the rate of the 
excise and customs duty on motor spirit levi» 
able under the Motor Spirit (Duties) Act, 
1917, and the Indian Tariff Act, 1934, to 


fix maximum rates of postage under-the- 
Indian Post Office Act, 1898, and to fix rates: . 
“in, or imported by land into, any such 
: part; ‘and such duty shall, for all the pure 
-poses,of-the said Act, be deemed to have 


of income-tax and super-taz. i 
Whereas it is expedient to fix the_-duty 


on salt manufactured in, or imported: by. 


land into, certain parts of British India, 


to vary the. rate of excise duty?on sugar “ 


other than khandsqri ot palmyra sugar, 
leviable under the Sugar (Excise Duty) 


Act, 1934, to vary the rate of the excise. 


_ duty on motor spirit leviable under the 
. Motor Spirit (Duties) Act, 1917, to vary 


the rate of the customs duty on motor, 


spirit leviable.under. the Indian Tariff Act, 
1934, -to . fix maximum rates of postage 


under the Indian Post Office Act, 1898, . 


and to fix 


rates- of income-tax and super- 
tax; —— 


. It-is'hereby enacted as follows :— 
- J. Short title and extent. - 

(1) ThisAct may be called the Indian 
Finance Act, 1940. . s. 

{2) It- extends to the 
India. ; Pi 
: 2. . Fixation of salt duty. i 
. - The- provisions of section 7 of the Indian 
Salt Act, 1882, shall, in so far as they 
enable the Central Government to impose 
by -rule made under that section a duty 
on salt manufactured in, or imported into 
any. part of British India, be construed 
as-if, for the year beginning on the lst 
day of April, 1940, they imposed such duty 
at the rate of one rupee and four annas 
per maund of eighty-two and two-sevenths 
pounds avoirdupois -of salt, manufactured 


whole of British 


‘been imposed by rule nnder that sece 
tion. <. : 

3. Excise duty on sugar. 

For clause (it) of sub-section (2) of sece 


stion 3 of the Sugar Excise Duty Act, 1934, 


the following 


shall be substituted name- 
ly eed & a ee : 


| (ii) on all other sugar except palmyra 
sugar at the rate— o ar 

(a) of two rupees per cwt. in the case 

~. 3; 1. Of sugar produced on or befere 

>- p the .29th:day of February,. 1940, 

and either issued out of a fac- 

@ 
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tory on or after that date or 
used wittin. a factory on or after 
that date in the manufacture 
of. any commodity other than 
sugar ; and 


(b) of. three rupees per cwt. in the ; 


ə case- of sugar produced on jor 
after tbe lst day of Marchi 
1940.” 


4. Excise diiy on motor spirit. ~ f 

In sub-section /7) of section 5 of ik 
Motor Spirit: (Duties) Act, 1917, for the 
words “eight annas™ the words “twelve 
annas” shall be substituted, and the pro- 
visions of section 5-of the Indian Finance. 
(Supplementary ard. Extending) Act, 1931, 
so far as: they’ relate to the: levy: ‘of an: 
additional duty-on motor spirit shall: ‘cease: 
to have effect. 


“5; Import duty on motor spirit. 

In the First Schedule to the India Tariff 
Act, 1934, in Item No. 27 (6), for the 
words “Ten annas per Imperial, gallon” 
in the fourth column, the following words- 
shall be substituted, namely : — 
< The rate: at which excise duty is for the 

' time being leviablė on’ motor 
st irit.” ~ 

6. -Inland postage rates. 

“For the:year beginning on the Ist day 
of April, 1940, the Schedule contained in 
Schedule 1 to this Act shall bé inserted 
in ‘the Indian Post: Office Act, 1898; as the 
First Schedule to that Act: -. 

7. Income-tax and super-taz. 

“ (J) Subject to the. provisions of: sub-sece 
tion. (2)— 
(2) ngome tar for the year. beginning 

‘the Ist ` a: of April, 1940, 


a aE | SCHEDULE I. . 
; Schedule to be inserted in the Indian’ Post Office Act, 1898: 
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shall, be.. charged at the rates: 
specified in Part I- of Schedule IT 

| to the Indian Finance Act, 1939 ; 
4) rates of supertax for the ` year 
beginning on the Ist day of April} 
1940, shall, for the purposes’ of: 
section 55 of the Indian Tncome- 
tax Act, 1922, be-the rates Specified 
„in Part. II of Schedule: II ‘to the 
Indian Finance. Act, 193%: 2. 
' Provided that in the case of an associa’ 
tion of persons: being a Co-operative 
Society, - other than the: Sanikatta Salte 
owners’ Society in the Bombay Presidency, 
for the time. being: registered under the 
Co-operative. Societies Act, 1912; or under 
an Act: of the Provincial - Legislature 
governing. the registration of | Ooroperative: 
Societies, the rates of super-tax. for the year | 


| beginning on the lst day- of April; 1940; 


shall be— . 
(1) On the first Re, 25,000 of 
total income Nil. 
(2) On the balance of total 
income . One anna 
"in - the 


rupee. 

(2) In cases to which section 17. of the 
Indian: Income-tax-‘Act, 1922?-applies, the 
tax. chargeable.. shall. be. „determined: in 
accordance. with the provisions: of- that 
section with reference-to-the® rates - imposed 
by sub-section (J). 

($): For the purpose- of this section and 
of the: rates of tar imposed by sub secs - 
tion (1), the expression “total income” means 
total income as determined for the purposes 
of: income-tax or super-tax, as the case 
may be, in accordance with the. provisiors 
of the Indian Income tax Act, 1922. 


[See. section 6.]. 
. “THE: FIRST SOHEDULE;, . E 
INLanD-Postags. RATES;, 


[See section: 7.] $ | 
we Letters. 
For a weight not exceeding one tola s. Oneanna. ~ > 
For every tola, or fraction thereof, exceeding one tola ~. Half an anna. 
» Postcards, i 
Bingle j ~ a. ie ses se. Nine pies, ae 
Reply ove , oo One and &a half 
annas, 
j . Book, Pattern and Sample ‘Packets, S 
For:the-firat:two-and.is half-tolas-or fraction thereut e. sa Birpiès. E 
n 
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half tolas a 


For a weight not exceeding ten tolas A 


‘For a-weight exceeding ten tolas and not exceeding twenty tolas... 
or every twe- ty-tolas,.or fraction thereof, exceeding twenty tolas . 


‘Ia -the case of more than one copy of the same issue of 


being carried in the same packet— 
For a weight not exceeding ten tolas ote 


For every ‘additional five tolas, or fraction thereof, in excess of ten tolas a 
be delivered at any addressee's residence 


Provided that such packet shall not 


Registered N eibspapers. | 
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or every additions! two and a half tolas, or fraction thereof, in excess of two and ‘a. 


Three Pies. 
-- ‘Quarter of an anna. 


- - 


a-registered newspaper 4 : 3 


. Half an anna, 
Quarter of an anna. 


. 
a 


but shall be given to a recognised agent at the post office. 


For a weight not ‘exceeding forty tolas 


‘Fer every forty tolas, or fraction thereof, exceeding forty:tolas = 


Parcels 


Four annas. 
‘Four anngg,” 





ACT'No XVII of 1940. 
THE FACTORIES (AMENDMENT) ACT, 1940. 


Received the assent of the Governor-General on the 
9th April. 1940, and is published in the Gazette of 
India, Part IV, dated April 13, 1940 


An Aci further to amend the Factories Act, 


1934, for a certain purpose. | 


Whereas it is expedient to make provi- 
sion for regulating labour in certain small 
factories, and for that purpose further to 
amend the Factories Act, 1934 ; a 


It is hereby enacted as follows :— 
1. Short title. l 


This Act may be called the Factoriaa 


“(Amendment) Act, 1940, 


Insertion of new Chapter VA. in Act. 


TRAV of 1934. a eee 
After Chapter V of the Factories Act, 
1934 (hereinafter referred to as the said 
Act), the following Ohapter shall be inserted 
namely. :— . eg Ndi ; 


~~“ “OHAPTER VA. 
< _ BMALL FAOTORIES. 


59A. Small Factories. 
~ (J) In this Act, unless there is anything 
répugnaut in the subject or context, “small 
factory” means any premises including the 
precincl(s thereot whereon ten or. more but 
lees than twenty workers are working or 
“were working on any: day of the preceding 
“eix months, and in any. part of which 


‘a manufacturing process is being carried ` 


on with the aid of power, or is ordinarily 
so carried on, but does not include a mine 
subject to ihe operation of the Indian Mines 
‘Act, 1923: z 

- Provided tbat the Provincial Government 
may by notification in the official Gazette, 
declare any premises to be a small factory, 
notwithstanding that lees than ten workers 


are working thereon, if such-premises would 
otherwise be a small factory. 

(2, For the purposes of this “Chapter an 
adolescent holding a certificate granted under 
this Act to work as an adult shall be deemed 
to be an adult. 

59B. Certain provisions of. this Act to 
apply to small factories wherein child lab- 
‘our is employed.  . 

(J, All the provisicns of this. Act, except 
clause (j) of section 2, sections 4, 5, 6 and 7, 
sub-sections (1) and (4) of section 14, sec- 
‘tions 15, 21, 22 and 25, sub-section (1), (2) 
and (3) of-section 33 and Onapter IV shall 


r ‘apply to, and in relation ta, all small face 
“tories wherein any ‘worker who jg not, or 


‘is not déemed to be, an adult is employed : 
‘and in the provisions hereby made so 
applicable every reference to:a factory shall 
‘be deemed to include, so far ás- maybe, a 
reference to a small factory. ` 

-> (2) The aforesaid provisions shall cease to 


apply to a small factory on the expiry of 


‘_81x° months from the receipt by the Inspec. 


+ 


‘tor of a notice in writing from the occupier 
‘that he has ceased to employ therein any 
worker who is not, or is not deemed to 
be, an adult, unless any such worker is 
employed therein on any day. of the said six 
months: : l 5i 

__ Provided that if any such worker is 
thereafter employed ia the small factory, 
the said-provisions of this Act shall again 
-apply thereto. 

_, 980. Certain other provisions of law not 
barred. 

Tke provisions of this Chapter shall be 
in addition to; and not in- derogation of, the 
provisions of the Employment of Ghildren ° 
Act, 1938,” 4 Ah, 


oe 
~ ua kal a 
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‘ACT No. XVI: 0f19407.. : 


THE NATIONAL SERVICE (EUROPEAN BRITISH. - 


» sSUBJECTS) ACT, 1940. 


Received the assent of the Governor-General on 
the 9th April, 1940, and is published in the Gazette 
of India, Part IV, dated April 13, 1940. 


_ An Act to. make certain provisions relate 
ing to service."by European ‘British subjects 


J 


in the armed forces of, or in a civil capacity. 


under, the Crown. 


Whereas it is expedient to make certain 
provisions relating to service by European 
British subjects in the armed forces of, 
or in a civil capacity under, the Crown ; 


p It-is hereby enacted as-follows :—. 


1. Short title, extent and.. commence- 
ment,. ... . fe, ite, ca 

'` (1) This. Act may be called the National 
yh (European British Subjects) Act, 
1940... Sis Os o ee ee me 7 

“ (2) It éxtends to. the whole of. British 
India, and appliés also to European. British 
subjects in any parț of India. . e. : 

“> (8) It shall come into force at once. 

"2. Definitions. __ ae ore 

“Yn. this Act, unless there’ is anything 
Yepugnant in the subject or context,— |... 
` ` (a) “competent authority” m 

' 2. this Act to be’ called up, for, èn- 
- > quiry, the Officer Commanding the 
“military , district, or Independent 


g 
ao - t 
ae . 


‘os Aredi"or Sind Area or Delhi Area, 


- th 


“as thé“case may be,.in which that 
_., Person. is ‘for,, the time; being 
z~ resident; ~. 


ia -~ aie os ene ie A om t3 Li ME Ed, 
+ (b) “European. British. subject”. .méans 


tt anyi, subject | of; His, Majesty : ‘of 
+- To. , European descent’ in the male line 
= born, -naturalised or domiciled in 
' ...,the., British Islands or in any 
‘ “* ‘Dominion as defined in ,the Statute 
; of Westminster, 1931, or in any 
Colony except Ceylon; :. | 
yed” means prescribed by 
KP ‘Yules made under this Act; |: 
(a) “national service” means service in 
k the armed forces of the Crown or 
in any civilian capacity under the 
« ,|QOrowne--.-: | .. < 
".8, [Liability to be called up for enquiry. 
| (1) Bvery male Europeon, British subject 
‘forthetime being in India, not being— . ` 
(a) a person in holy orders, or a regular 
minister of any religious denominae 
tion, or ° 
- (b) a member of His Majesty's regular 
6 


te. 
- r 


: (e) “prescribed 


4 
“u 


rity” means, with. 
_ Teference to any, person liable under - 
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~- Naval- Military or -Air -.Forces,: or 
- a member of any Reserve of any 
- ‘guch force who is liable under his 
terms of service in such Reserve 
: to be called up for service dt 
-any time and not only on partial 
_ or general ‘mobilisation, or 
. (e).a servant of the Crown, or aaa 
> (d) a person: not included ‘in ‘clause (6) 
- fe who is serving in the service of a 
federal railway or an Indian State 
_oss;3.:Yailway or `a -minor railway as 
defined in the Government of India 
l Act, 1935, 
shall be liable under this Act to be 
called up for .endguirsy.-into his availability 
and fitness for national service. >  — 
(2) A person liable to be called ap for 
‘enquiry “under this Act 'sball remain 60 
liable until ha ‘has campleted his..fiftieth 
year and no longer, ` a = a> 
4. Calling up for enquiry. | be E 
(1) The competent authority may, after 
consultation with the National Service 
Advis.ry, Committee constituted under sece 
‘tion 5, Gause to be served on aly.person, 
for the time: being liable under this Act 
to be called up for enquiry, a written 
notice (hereinafter referred to in this Act 


<gs:a calling-up notice) stating that he is 


called up ‘for enquiry into his fitness and 
availability for national service and: re 
‘quiting-.him ‘to present himself to such 
perecn, and at such place and at such time 
(not ‘éartier than the seventh day- after 
‘thé date’ of the service of the notice)‘ as 
‘May -be-specified- in the notice, and “to. 
submit himself to examination: by =the 
National Service Advisory, Committee cone 
stituted under section 5. 


(2) Where a notice under subssection (1) 
has been duly served-.onjany person, the 
ecmpetent ‘authority may, at any time while 
that person remains. liable under this Act 
to be called up for enquiry, cancel the . 
notice and cause to be served on him a 
-further notice varying the crigina! notice. ‘ 
. (8) A calling-up -notice served on -any 
person shali: cease to have effect if, before 
the date on which. he is thereby. required 
to present -himself,; he ceases to be 
liable. under this.Act to. be called up for 
enquiry... akram na 

(4) Such travelling and other allowances 
a3 may,.bé ‘prescribed sball be paid - by: the 
competent authority to any person required 
to present himself in ;acgordance with any 
notice under this. section. : 


(Ta ho santin wea 1 
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“5. National Service. Advisory Commit- 
tees. l 

(1) The Oentral Government shall con» 
stitute for such areas and in such places. 
aB it thinks fit committees (in this: Act: 
referred to as National Service’ Advisory 
Committees) to exercise the functions assign- 
ed to such committees by this Act. ; 
. (2) Each National Service Advisory Com- 
mittee shall consist cf not less than four 
members of whom one shall be an officer 


of one of His Majesty’s -Forces, in India. 


appointed by the competent authority, and: 
the others shall be Europeon British sub- 
jects, not being servants of the Orown; 
appointed by the Central Government. 


(8) The Ohairman of the Committee shall. l 


te 


be appointed by the Committee. a 

(4) A National Ssrvice Advisory Oom- 
. mittee shall have power to co-opt as addi- 
tional members for such time or purpose 
as ‘it’thinks fit any ‘persons qualified for 
appointment tothe Committee by the Central 
Government, | ME KNA ; 
` (5) A National Service Advisory Com 
mittee may meet at such times and placés 
as it thinks fit and shall meet when re- 
quired to do so by the Central Government 
or by the competent authority. - 2 4 

(6) A National Service Advisory Com- 
mittee shall have the powers of a Civil: 
Court for the purpose of receiving evi% 
dence, administering oaths, enforcing the 
attendance of witnesses, and- compelling 
the discovery of docyments, and shall be 
deemed to be a’ Civil Court within the 
meaning of sections 480 and 482 of the Code’ 
of Criminal Procedure, 1898, 

(7) A National Service Advisory Com-- 
mittee may order any person “called up for 
enquiry under sub-section (1) of section 4 
to submit himself to be examined by a 
medical officer-of the ‘armed forces, and 
if he questions the decision of that officer: 
to appear before a°medical board convened 
under military regulations, T 
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6. Functions of National Service Advisory. 
Commitiees. | l 
The following shall be the functions: 
of National Service Advisory Oommittees, 
namely :— 


(a) when consulted by the competent 
authority, to advise that authority- 

` on the exercise: of that authority's’ 
powers under sub-section (1) of’ 
section 4 ; e MK. 

(b) to examine the case of any person 
ordered under section 4 to present 
himself for enquiry, and to report 
to the competent authority whether. 
such person is available (7, e., can 
be spared without detriment to the 
public interest from ‘his existing 
employment) and-is fit for national 
service; ` ' ; 
when; consulted by ‘the Central: 
Government, to advise the Central 
Government on any matter arising 
: out of this Act which the Central 
Government may refer or is ree 
quired by this Act to refer to the 

` Committee. ' 5 : 


a | : 

7. Taking into service on the. advice 
of a- National Service Advisory Come 
mittee.’ -- ; 

(1} When a National Service Advisory 
Committee reporis that a person is available 
and fit for nationsl.service,. the competent 
authority shall require such person to state 
whether he is or is not willing to under- 
take- such service, and such person shall 
state accordingly. 

(2) If such person states that he is 
willing to: under take national service the 
competent authcrity may specify the capacity 
for which such*person, is suitable’ and 
if he serves in such capacity such person 
shall- for the purposes of section 8 be. 
deemed to be a person who.has been taken 
into national service on. the advice of a 
National Service Advisory Oommittee, 

= , P . 7 r) ae 


(e) 


& + 


10 - 

8. Reinstatement. 

It shall be the duty of any employer 
by whom a persen who has been taken 
into national service on ‘the advice of a 
National Service Advisory Committee, or 
by -whom a European British subject who 
has. been called out for service in the 
Reserve of His Majesty’s Regular Naval, 
Mititary or Air Forces at any time after 
the 2nd day of September, 1939, and 
before' the termination of hostilities, or by 
whom a person subject to this Act who 
with ihe consent of his employers was 
between the 2nd day of September, 1939, 
and the coming into force of this Act 
grauted an emergency commission or enlist- 
ed “in: ‘His Majesty's armed forces or accept- 
ed for training as a cadet at an officers’ 
taining: school, was employed, to reinstate 
him- in. his employment at the termination 
ef.that service, in an occupation and under 
conditions not lessfavourable to him than 
thcse which would have been applicable 
to him Had"be- not-been-so taken into service 
as aforesaid : : 
: Provided:. that if for any reason the 
reinstatement of such person or member 
is: represenied by the employer to be im- 
practicable, either party may refer the 
matter to a tribunal constituted under 
section 9 and.that tribunal shall after 
Consideration pass an order either exempt- 
ing: the employer from the provisions of 
this. section or requiring him” to re-em ploy 
guch person or memberon such terms as 
it:thinks suitable, or requiring him to pay 
to such person or member a sum in Come 
pensation for failure to reeemploy not 
éxceeding an amount equal to six months’ 
remuneration at the rate at which his last 
Temuneration was payable to him by the 
employer; and if any employer fails to 
obey the order of the tribunal, he shall 
be punishable with afine which may extend 
to-one thousand rupees; and the Court 
by ‘which an. employer is convicted under 
this’ section may order him (if he has not 
already been so required by the tribunal) 
to pay ‘the person whom he has failed to 
reeemploy asum not exceeding an amount 
‘equal to six months’ remuneration at the 


Yate at which his last remuneration was. 


‘payable to him by the employer, and any 
| ‘aMaofipt so requirgd by the tribunal to be 
paid. orso ordered by the Court to be 
paid ‘shall be recoverable as if it were a fine 
imposed by such Gourt : 

Providad further tbat in any proceedings 
under. ghis: section it shall be a defence 
for aneemployer to prove that the person 
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formerly employed by him did not apply 
to the employer for reinstatement within 
a period of two months from the termina- 
tion” of the national service into which he 
was taken on the advice of a National 
Service Advisory Committee. 

9. Tribunal. 

(1) The Central Government shall cone 
stitute for such areas and ia such places 
a3 it thinks fit tribunals to hear and decide 
any matters referred to it under the proviso 
to section &. 

(2) Hach tribunal shall consist of three 
members to be nominated by the- Central 
Government, of whom one who shall be 
Ohairman of the tribunal shall be a 
member of a Oivil Service of the Crown. 
not lower in status than a District and, 
Sessions Judge, one shall be a military 
officer not below the rank of Brigadier, 
and one shall be a European British subs. 
ject, not being & servant of the Orown. | 

(8) No person serving as a member of. 
a National Service Advisary Committee 
constituted under section 5 shall while so. 
serving be a member of a tribunal. : 

(4) A tribunal may meet at such times 
and places as it thinks fit and shall meet 
when required to do so by the competent 
authority. Pre z 

(5) A tribunal shall have the powers 
of a Oivil Oourt for the purposes: of 
receiving evidence, administering, oaths, 
enforcing the attendance of witnesses, 
and compelling the discovery and produce — 
tion of: documents, and shall be, deemed 
to be a Civil Court within the meaning 
of sections 480 and 452 of the Oode of 
Criminal Procedure, 1598. l 

40. Penalties and procedure. 

(1) ¿Whoever wilfully fails to comply with 
any notice issued under section 4 or with 
any order given under subesection (7) of 
section 5, or sub-section (1) of section 7 
shall be punishable with imprisonment 
which may extend to six months,-or with 
fine which may extend to one thousand 
rupees, or with both. | 

(2) No Oourt inferior to that of a Presi». 
dency Magistrate or a Magistrate of the 
jan class shall try any offence under this 

ct. e 

11. Service of notices. | 

Any notice to be served om any person 
for the purposes of this Act may be sent 
by post addressed to that person at his last 
known address. 

12. Power to make reles. 

(1) The Central” Government may, by 
notification in the official Gazette, make 


~4 
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rules for the purpose of giving effect to the 
- provisions of this Act. ; 

(2, Without prejudice to the generality 
of the foregoing power, the Central. Go- 
Vernment may make rules prescribing‘the 
forms of the notices referred to in sube 
Bection (1) of section 4, the amount and 
manner of payment of the allowances re- 
ferred to in sub-section (4: of section 4 
and the proceduré to be followed in 
references to a tribunal under the proviso to 
section 8. 

13. Act not to apply to certain 
persons. 7 

‘Nothing in this ‘Act shall ‘apply to any 
person— 

(a) for the time being confined in 

& prison or a lunatic asylum, 


or 
(6) who is under the ‘age of eighteen 
‘or over the ‘age of fifty. 





ACT No. XIX of 1940. 
THE DEFENCE OF INDIA (AMENDMENT) ACT, 


_ Received the assent of the Governor-General on the 
10th April, 1940, and is published in the Gazette of 
India, Part IV, dated April 13, 1940, 

An Actto amend the Defence of India 
Act, 1939. 


‘Whereas it is expedient to amend the 


Deferice of India Act, 1939, for the purposes 


hereinafter appearing ; 

-It is hereby enacted as follows : — 

1. Short title. 

` This Act may be called the Defence of 
India (Amendmént) Act, ‘1940. 


2; Amendment of section 2, Act XXXV 


of 1939. 
In section 2 of the Defence of India Act, 
ees (hereinafter referred to as the said 
et),— 
. (a) in Clause (v) of sub-section (2), after 
; the words “with foreign powers,” 
the words “or with States in India, 
or to prejudice the maintenance 
of peaceful conditions in the tribal 
areas, shall be inserted ; 
(b) in sub-section (5), after the words 
“not being’ the brackets and 
¿words “except in the case of a 
Ohief Oommissioner’s Province)” 
Shall be inserted. | 
“3. Amendment of section 18, Act XXXV 
of 1939. 
‘In section 18 of the said Act, after the 
word “from”, in both places, where it occurs, 
the words “or in respect of"’sball be inserted. 
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ACT No, XX 0f1940 
THE INSURANCE (AMENDMENT) ACT, 1940. 


Received-the!dasent of the Governor-General on the 
10th April, 1940, and is pablished in the Gazette of 
India, Part-IV, dated April 13, 1940, 

An Ac: further to amend the Insurance Aci, 
1938. n 

` Whëreas it is ` expedient further to amend 
the Insurance Act, 1938, forthe purposes 
hereinafter appearing ; 

It is hereby enacted as follows :— 

1. Short title. 

This Act may be called the Insurance 
(Amendmient) Act, 1940. : 

he Amendment of section 2, Act IV of 
1938, - 

To clause (8) of section 2 of the Insurance 
Act, 1938 (hereinafter referred “to as the 
said Act), the following words sball be added, 
namely :— : 

“and any security issued by the Govern- 

ment of an Indian State and speci- 
‘fied as an approved security for 
‘the purposes of this Act by the 
Central Government by notifica- 

i tion in the official Gazette,” 

3. Amendment of section’3, Act 1V of 
1938. 

Tn section 3 of the said Act,— ; 

(a) in sub-section (1), for the word 
“insurer”, where it occurs for the first’ 
time, the word “person” shall be .sub»` 
stituted, and to the sub-section the fol- 
lowing proviso shall be added and shall 
be deemed always to have been added, 
namely :— 

“Provided that in the case of an ine 
©: < surer who was carrying on any 

class of insurance business in 
British India at the commencement 
of this Act, failure to ‘obtain 
Ja certificate of registration 
in accordance with the re» 
quirements of this sub-section 
shall not ‘operate to invalidate any 
contract of insurance entered into 
_ by him if before the expiry of one 
month from the commencement of 
the Insurance (Amendment) Act, 
1940, he has obtained that certifis 
cate.” ; EEF ; 

(b) in clause (e) of sub-section (2), “and 
in ‘sub-section (8), for the words “British 
India” the word, “India” shall be eub- 
stituted ; _ : oo 

(c) for sub-section (4) the following sube, 
section shall be substituted and, shall be 
deemed always to have been substituted, 
namely :— 2 

. po o 


. 
wa 


9 


12 


"(H The Superutendont of Insurance 
: Bhall cance} the Tegistration of an 
insurer either wholly or.in so far as 


; < it relates fo'a particular class of. 
insurance business, as the-case may ' 


e be,— ; . i 


(a) If the insurer fails to comply with. 


the provisions of section 7 or, sece 
. tion. 98 as to. deposits, or 

(b) if the insurer is in liquidation or is 
adjudged an insolvent, or ` 

--(c) if the business or a class of the 
‘business of the insurer has been 
transferred to any, person or has 
_ been transferred .to or amalga- 


' mated with the business of any; 


= 1 other insurer, or, : 

: _ (d) if the whole of the deposit made. 
in respect of a class of insur- 
ance business has been returne 
ed to the insurer under sec- 
tion 9.” ; 

(d) in sub-section (5), for the word, brac- 
kets and figure “‘subesection (4)" the words, 
brackets, letter and figure “clause (a: of 
sub-section (4) shall be substituted and 
shall be. deemed always’ to have been sub- 
stituted ; 

(e) after sub-section (5) the following 
subesections shall ibe inserted and shall.be 
deemed always to have been inserted, 
aang 

“BA When the Superintendent of Ine. 

surance cancels any registration 
under clause (b), . clause (e) or 
clause (d) of sub-section. (4) the 
cancellation shall take effect on 
the date on which notice of the 
order of cancellation is Served on 
the insurer. 

When a registration is cancelled 

the insurer shall not, after the 

cancellation.. Lis taken ‘effect, enter 
into any new contracts of i insurance, 
but all rights and liabilities in 

respect of contracts of insurance 
entered into by him before such 
cancellation takes effect shall, sub- 

“ject to the provisions of sub-sec- 

tion (5D), continue as, if the can- 

cellation had not taken place. 

Where a registration is cancelled 

. under. clause (a) of sub-section (4), 

the Superintendent of ‘Insurance’ 

may at his discretion revive the 


-i (5B) 


- Ps months from the date. on which, 

“tiie cancellation took effect. makes. 
ji the deposits required by section,7. 
å cor section 98, as the case may be 
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and com plies with any directions 
which may be given, to him ‘by 
the Superintendent of Insurance. .. 


(6D) Where a registration is cancelled~ 

under sub-section (4) and’ the-in- 

- surer is a’ company incorporatéd - 

under the Indian Companies Act, 

1913,or under the Indian Com panies 

--Act> 1882, -or under the -~ Indian 

-> Companies Act, 1866,- or- under 

any Act repealed thereby, the- 

-. . Superintendent ‘of Insurance s¥all, 

“as soon ag may be after the exe: 

piry of six months ; from the date 

on which the cancellation took 

~ ~- effect, -apply to-the Court for. an 

-order to wind. up the insurance 

- company, or to wind up the affairs 

'- of’ the company in respect of & 

class of insurance business, unless 

the registration of the insurance 

company has-been revived under 

sub-section (5C) or an application 

for winding up the: company has 

_ been already. presented tothe Court. 

The Court -may proceed as if an 

_ application: under this sub-section 

“were „an application under sube- 

section (2). of section .93,: or sub-; 

1" gection `(1) of section 58, 88 the 
case may be” 

(f) in sub-section (6), for the cae ‘the 
Act’ the words “this section’ shall be 
substituted, and for the words ‘ ‘grant the 
insurer” the words “register the insurer 
and grant him” shall be substituted. 


4, Amendmeni of section 7, Act IV. of 
1938, - - 

Jn section 7 of the said Act,— 

(a) in sub-section (1 ,— : 

(4) for the words ‘cash or approved 
securities estimated at the market 
value of the securities on the 
day of deposit of the amount 
héreafter specified, namely,” 
the words “the amount here- 
after specified, either in cash 
or in approved securities estimate 
ed at the market value of . the 
securities on the day of deposit, 
or partly in cash and partly 
in approved securities so estimate 

_ ed” shall be substituted and shall 
....- , be deemed always to have been 
"> substituted; ` 

(it) in clause (d), for the words “ig 

accident and - miscellaneous in- 

_ : surance incliding. . workmen’ 8 

- Compensation ‘and motor car ine 


AN 
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surance”. the following shall be 
substituted and shall be deemed, 
always to have been substituted, 
namely :— | < 
“ig miscellaneous insurance only, that 
_is to say, insurance which is not 
in the opinion of the Central 
Government principally or wholly 
of any kind or kinds included 
in Clauses (a), (b), or (c)""5 
(zit) in clauses (e),. (f), (g), (h) and 
word “is” shall be substituted ; 
. (tv) the word . “and” at” the end 
_ Of clause (4) and the whole of 
-+ __ Clause (7) shall be omitted ; 
'(v) the following proviso’ shall be 
. added to. the, 
" namely :—. l 
“Provided that, where the business done 
or to be done is marine insurance 
only and relates exclusively to 
country craft or its cargo or 
both, the amount to be de- 
posited under this sub-section 
shall be ten thousand rupees 
; | only.” ; , 
' (b) in sub-section (7), for the .words “on 
athe day of the first deposit made in com- 
pliance with this Act” the words “as at 
the date of the commencement of this 
Act” and for the words ‘in respect of the 
life insurance business of the insurer” the 
words “as the instalment or, as part of the 
instalment to be made under the foregoing 
provisions of this section before the applica- 
tion for registration is made whether, any 
such application is or is not in fact made” 
shall be substituted and shall be deemed 
always to have been substituted, res- 
pectively; . ` Saa i l 
` (e) in sub-section (8), after the words 
“to the credit of the insurer and shall” 
the words “except to the extent, if any, 
to which the cash has been invested in 
securities under sub-section (9A)" shall 
be inserted and shall be deemed always 
to have been inserted; | 
,. (d) for sub-section (9) the following sub- 
sections shall be substituted and shall be 
deemed always to have been substituted, 
namely :— | —? 
' *(%) The. insurer may: at ‘any time 
replace any securities deposited by. 
. him under ttis section with the 
Reserve Bank of India either .by 
cash or by other approved securi- 
ties or- partly by cash’ and partly 
by othér* approved “securities, proe 
~ vided that such cash; or the value 


i i 


SG i 


si 


ui), for the word “includes” the. 


sub-section, 
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of such other approved securities 
estimated at the market rates 


_prevailing at the time of replace» 
“ment, or such cash together with 


such value, as the case may be, 
is, not less" than the vaiue of the 
securities replaced estimated at 


.the market rates prevailing when 


(9A) 


geni, n Cc. 
4 te 


“Pi 


è 
1 


‘they were deposited. ` 


The’ Reserve Bank of India shall, 
if so requested by the insurer,— 


`ae) sell any securities deposited. by him 


with the Bank -under the section 
and -hold the cash realised by such 
sale as deposit, or . .- 

nvest'in approved securities specific 
ed by the insurer the whole or 
any part of a deposit held by it 


. in cash. or--the whole or any part 


of cash received by it on the sala 
of or ‘on the maturing of securities 
deposited by the: insurer, and hold 


‘ the securities in which investment 


is so made as depasit. 


(9B); Where sub-section (9A) applies — 
(a) if the cash realised by the sale of 


or on the maturing of the securities 


. (excluding in the former case the 


interest accrued). falls short of the 
market. value .of the securities at 
the date on which they were deo 


. posited with the Bank, the insurer 


. shall make good the deficiency by 


a further .deposit either in cash 
or in approved securities estimated 


. at the market value of the secu- 


tities on the day on which they 
are deposited, or partly in cash 


“and partly in approved securities 


so estimated, within a poriod of 


two months from the date on which 
the 


securities matured or were 


-. gold or where the securities matured 


ne of .March, 
- of four months 


or were sold before the 2ist day 
1940, -within a period 
| from the com- 
mencement of ihe Insurance 
(Amendment) Act, 1940; and unlesg 


. he does so the insurer shall be 


. Ee 
` - * 2 


(b) 


, 
T 


d 
i 5 


‘the date on which they were de 


deemed to have failed to comply 
with the requirements of this section 
as to deposits; and 


if thé cash realised by the sale of 


or on the maturing of the secu- 
rities (excludittg in the former case 
the interest accrued) exceeds the 
market value of the securities at 


posited with the Bank, ‘the Central 
eF 2 o 


Q 
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Government may, if satisfied that 
the full amount required to be 
deposited under sub-section (1) is 
in deposit, direct the Reserve Bank 

' to return the excess.’ 

' (e) in sub-section (10), after the words 
“approved securities” the words “estimated 
at the market value of the securities on 
' the day ‘of deposit, or partly in cash 
and partly in such securities,” shall, be 
inserted. 


i a Amendment of section 97, Ad IV of 
i the proviso to -sub-section (8) of 

section 27 of the Said Act, for the words 
“commencement of this Act”: the figures 

‘and ‘words “30th :day:of June, 1939,” shall 

be substituted. 

ane: Amendment of ‘section 28,. ‘Act IV of 
ofn: section 28 of the'said Act, — 

(a) in sub-section (1), after'the word and 
figure - “section 27" the words “and all other 
particulars necessary ‘to ‘establish that the 
requirements ‘of that section: have ‘been 
complied with” shall be inserted’; 

. (b) in sub-section ‘(2),— 

{t) after the word dnd Ais ““gec- 
tion 27" the following shall be 
inserted, namely :— 

“or for the purpose ‘of securing the 
5 ~. “particulars necessary to est- 
ablish that the requirements of 
‘that section ‘have been com- 

. plied with”; 

(ii) for tte words “and the insurer 
-shall comply ‘with all requisitions 

made by.the Supérintendent in 
E that behalf” the following shall 
ie aa be substituted, namely :— 


“The insurer shall comply with any 


requisition made in this behalf 
by the Superintendent cf 


Insurance, and if he fails to. 


do so within two months from- 

‘the receipt of the requisition 
he shail be deemed to have. 
made default in complying. 
with the requirements of this 
section”. 


A Améndment of. section 35, Act IV of 

. In section 35 of the-said Act,— 

(a) jn ‘sub-section (I), after the words 
‘Bball be transferred to” the words “any 
person. or transferred to" shall be inserted 
and for the words “insurers concerned” 
the words pPeraee concerned" :shall be 
Sabha aked; l 
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(b) in sub-section (8), for clauses (b) 
and (ce) the following Meet be substituted, 
namely :— 

“(b) balance-sheets in respect of the 
insurance business of each of the 
insurers concerned in such amalga- 
mation or transfer, prepared in the 
Form set. forth in Patt II of the- 

- .-First Schedule and in accordance 
with the regtlations contained in 
Part I of that Schedule ; 

(e) actuarial reports, and abstracts in 

respect of the life insurance 
. business of each of the insurers- 
so concerned, prepared in Con- 

_ formity with the requirements of 
Part II of the Fourth and Fifth: 
Schedules and in accordance with 
the regulations contained in Part I 
of the Schedule concerned ; 

(d) a report on.the proposed amalgama- 
‘tion or transfer, prepared by an 
‘independent actuary who has never 
been professionally connected with 
any of the parties concerned in 
the amalgamation or tranefer at 
any time in the five years preced- 
ing the date on which he. signs 
his report ; 

(e} any other report on which thee 
scheme of amalgamation or transfer 
was founded. 

The balance-sheets, ‘reports and abstracts 
referred to in.clauses (b), (c) and (d) shall 
all be prepared as at the date at which 
the amalgamation or transfer if sanctioned 
by the Court is to take effect, which date 
shall not be more than twelve months 
before the date on which the application’ 
to the Court is made under this section: ` 

Provided that if the Central Government 
so directs in the case of any particular 
insurer there may “be substituted respec- - 
tively. for the balance-sheet, report and 
abstract -referred to in clauses (b) and ‘c) 
prepared nin accordance with this sub-. 
section Gertified copies of the last balance- 
sheet and last report and absfract prepared 
in accordance with sections 11 and 13, if 
that balanceesheet is . prepared as at a 
date not more than twelve months, and 
that report and abstract as at a date’ not 
more than five years, before the ‘date on 
which the application to the Court is*made 
‘under this section.” . 

8. Amendment of section 36, Act IV of 
1938. 

To section 36 of the said Act. the fol- 
lowing words shall be added, namely :— 

‘and shall make | such Consequential 


1940 
orders as are necessary to give 
effect to.the arrangement, including 
orders as to the disposal of’ any 
deposit made under section 7 or 
section 98," 

re Amendment of section 42, Act IV of 
1938. | 

‘In sub-section (3) of section 42 of the 
said Act,— 

- (a) Tor the words “shall expire on the 
dist day of March in each year” the 
words “shall remain in force for a period 
of twelve months only from the date of 
issue” shall be substituted ; 

_ (b) to the sub-section the following pro- 
visos shall be added, namely :— 

“Provided that when any licence ig 
issued or renewed within the year 
beginning on the day on which 
the Insurance (Amendment) Act, 
1940, came into operation, the 
Superintendent of Insurance may 
specify the date, not being earlier 
than one year nor later than two 
years from the date of issue or 
renewal, on which the licence shall 

_ ‘cease to be in force: 

. Provided further that the Oentral Go- 
vernment may, by notification in 


the official Gazette, make provisiom. 
in respect of licences in fcreé at’ 


the commencement of the Insurance 
(Amendment) Act, 1940, extending 
the period for which they are to 
remain in force-by a term of from 
one to eleven months.” 

10, Substitution of new sections for 
sections 65 and 66, Act. IV of 1938,- 

' For sections’ 65 and 66 of the said Act 
the following sections shall be substituted 
and shall be deemed always to have bee 
substituied, namely :— ih 

‘69. Definition of “provident society.” 

(1) In this Part “provident society" 
means a person who, ora body of persons 
(whether corporate or unincorporate) which, 
not being an insurer registered for the 
time being under Part JI of this Act, 
carries on-the busirfess of insuring the 
payment, on the happening of any of 
the contingencies mentioned in sub-sec- 
tion (24, of — 

(a) an annuity of or equivalent to fifty. 
rupees or less, payable for an 
uncertain period, or 
& gross sum of five hundred 
rupees or less, whether paid or 
payable in a lump sum or in 
two or more instalments over a cer- 
tain period, 


(b) 


: and (2 


—_ 
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exclusively: in both ċase (a) and (b) of 
any profit or bonus not being a guaranteed 
profit or bonus. 

Explanation.—For the purposes of this 
sub-section, a period is “certain” if its dura- 
tion is ascertainable in advance and “un- 
certain” if its duration is not so ascertain- 
able. 

(2) The contingencies referred to in sub- 
section (1) are the following, namely :— 

“ (a) the birth, marriage or death of any 

ik person or the survival by a person 
of a.stated or implied age, or cor: 
tingency ; 

(b) failure of issue ; 

(c) the occurrence of a social, religious 

or other ceremonial occasion ; 

(d) loss of ‘or retirement from employ- 
ment ; 

(e) disablement in consequence of sieke 
ness or accident ; 

(f) the necessity of providing for the 
education of a dependent’; 

(g) any other contingency which may 
be prescribed or which may be 
authorised by the Provincial Gove 
erament with the approval of the 
Central Government. 


($) For. the. purposes of sub-sections (I) 


e 
+ 


(a) contracts entered into before the 
commencement of this Act shall not 
be taken into account; | 

(b); two, or more policies issued to one 
person shall, for the purposes of 
determining whether the limits fixed 
by. sub-section (J) have or have not 

. > been exceeded, be, deemed to be 
- - One policy if the contingencies on 
_ the happening of which the sums 
are payable under the policies 
(whether the contingencies be the 
same or different) relate to one pere 
son only, whether he be the policy- 
holder or some other person. 


(4) Every person or body of persons for 
the time being registered as a provident 
society under the Provident Insurance 
Societies Act, 1912, and every person or 
body of persons for the time being regis? 
tered as a provident society under this 
Act shall be deemed to be a provident 
society for all the purposes of this Acts | 
' (5) He any question arises whether any 
person or body of persons is or is mot a 
provident society within the meaning of this 
section, the Superintendent of Insurance 
shall decide the question and his „decision 
shall be final. eo... 
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66. Restrictions on provident societies.. ,- 


No provident society. shall undertake 
any form of insurance not falling within 
the limits fixed by sub-section. (1) of sec» 
tion 65, nor shall any provident society, 
be eligible to be, registered under , gec- 
tion 3’ . a a 
an Amendment of section 13, Act IV of 
_ In gub-section (2) of section 73 of the said 
Act, after the brackets- and figure “(9)” 
the brackets, figures and letters “(9A), 
(9B)" shall be inserted, and after the 
word and figure “section &” the words 
and figure “and of ‘section 9”: shall: be 
Inserted. ` | A Se 


12. ° Amendment of section 84, Act IV 
of 1938. < b. 
_ In seetion f4 of the said -Act,,, before 
the word and figure,‘‘section 65" the words, 
brackets -and: figure.. “sub-section: (2) of" 
shall be inserted. l 
Ty Amendment of section £5, Act IV of 
8. i 
. In section 85 of the eaid Act— 
- (a) in sub-section (3)— P 
i (4) for ‘the words; “any director or 
l officer of the society" the words 
--  “siny” director, mandger, nia Rag- 


ing agent, auditor, actuary officer: 


‘or partner of the” society” .shall 
-+"he substituted ; | 
(it) forsthe words “a” director or officer 
“of the society is a director or 
partner” the -following words 
shall be substituted, namely:— 
“a director, manager, Managing agent, 
actuary officer or partner of the 
-society is a director, manager, 
' managing agent, actuary, officer 
>: ofpartmer?; ii 
me +a: Re Gt. : 


= ta 


4 = ~ 
ts par a ws 2 ~f i 


r 
i ss “4 


The Code of Civil Procedure.—ty 
_ Mreses. OnitaLey AND ANNAJI Rao, THIRD 

Epitiow, Vor. III (Last), PUBLIssED BY 

Tas ALL INDIA Reporter, LTD., NAGPUR. 

PRICE OF THE.FULL SET (Tares VoLUMES) 
_ Rs. 36, FREIGHT BETRA ' ane: 
“The third andthe last volume of ‘this 
great work contains Sch, I, O. XXI to 
ec j 4 
PA eo wee 


JOURNAL 


hee E (To be continued.) : _ w A 


“REVIEW. 


$ . i, 2 
Of eee MB + - la 
b 


183510 


(b) after sub-section (8) the following sub- 
section shall be inserted, namely :— 

“(3A Any loan, prohibited ‘under sub- 
section (3), made before, and oute 
standing at the commencement of. 

-. the Insurance (Amendment) Act, 
T940, shall be repaid before the 
lst day of January, 1941, and in 
case of default the director, manager, 
managing agent, auditor, actuary, 
officer or partner who has received 
the loan or is connected with 
the concern which has receiv- 
ed the loan, as -the case 
may be, shall cease to. hold office 
in or be a partner of the society 
and shall be ineligible ‘to . hold 
office in or be, a partner of the 
society until the loan’ is re- 
paid.”; — 

` (6) in sub-section (4), for the words “or 
officer” the words “manager, managing 
agent, auditor, actuary, officer or partner” 
shall. be substituted. —, | 
` 14. ‘Insertion of new 
IV of 1938. Soe 2 , < 

' After section 106 of the said Act the 
following section shall be inserted, name- 


ly: 
“108A. Notice to and hearing of Superine 


section 106A in Act 


“tendent of Insurance. 35. 

(1) When application i§ made. to the 
Court for the: making of any. order to 
which this section applies the Oourt shall, 
unless thé Superintendent’ of Insurance 
bas himself made the application or has 
been made .a party thereto,, send, a copy 
of the application together “with ‘intima. 
tion of the date ‘fixed for the hearing 
thereof to the Superintendent of Insurance, 
and shall give him an opportunity of being 
heard. , i 


r 


t, 


O. LI, Schs. If to V Appendices and 
General Index. This volume like the pre- 
vious .two volumes already reviewed in 
these columns, contains exhaustive notes and 
up-to-date case-law.: The work having been 
brought up-to-date would be found most 
useful tothe Bench as well as to the Bar. 
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(2) The -orders to which this section 

applies are the following, namely :— 
(a) an order for the attachment in execu- 
tion of a decree of any deposit 


made under section 7 or sec- 
tion 98; - 
(b) an order under section 9 or sece 


tion 59 for the return of any such 
N deposit ; T i 
(c) an order under section 36 sanction= 
ing. any arrangement for the trans- 
fer or amalgamation of life insur- 
ance business or any order con- 
l sequential thereon; — 
(d) an order for.the winding up of an 
insurance company or a provident 
BSOCIleLY ; 
(e) an order under section 58 confirming 
a scheme for the. partial winding 
up of an insurance company ; 
“(7) an order under “section 89 reducing 
the amount-of the insurance cone 
A tracts of a provident society.” - 
15: Insertion of new sections 110A and 
110B in Act IV of 193:, . 4 


After section 110 of the said Act the fole 


lowing sections shall be inserted, name: 

“110A. Delegation of nowers and duties 
of Superintendent of Insurance. 

The Superintendent of Insurance may by 
general or special order delegate any of 
his powers or duties under this Act to 
any person subordinate to him. The 
exercise or discharge ol any of the powers 
or duties so delegated shall be. subject. 
to such restrictions, limitations and con- 
ditions, if any, as the Superintendent of 
Insurance may impose, and shall be subject 
to his control and revision, 

_110B. Signature of documents, 

Every document which is required by this 
Act or by any rule made thereunder to be 
signed by tue Superintendent of Insurance 
or by any personesubordinate to him or by 
any officer authorised by him under sub- 
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section (1) of section 42 shall be deemed 
to be properly signed, if it bears a facsis 
mile of the signature of such Superin- 
tendent, person or officer printed, engrav- 
ed, lithographed or impressed by any other 
mechanical process approved by the Central 
Government.” 

16. Amendment of section 114, Act IV 
of 1938. 

In section 114 of the said Act,— 

(a) in sub section (2),— 

(4) in clause (h), before the word and 
figure “section 65" the words, 
brackets and figure ‘sub-section 
(2) of” shall be inserted ; 

(ii) the word “and”? at the end of 
clause (Je) shall be omitted ; 

(iii) after-clause (l) the following clause 

| ghall be inserted, namely :— 
“(m) any other matter which is to be 
or may be prescribed”; 

(iv) the proviso shall be omitted ; 

(b) sub-section (3) shall be re-numbered 
as sub-section (4) and the following shall be 
inserted as sub-section ‘3), namely :— .  . 

(3) Every rule made under this section 
shall be laid as soon as may be. 
after it is made before each of 
the Chambers of the Oentral 
Logislature, while it is in ses- 
sion, for a total period of one 
month which may be comprised 
in one session or in two or 
more sessions, and if before the 
expiry of that period, or where 
the period for which the rule 
is so laid before one UOhamber 
does not coincide with that for 
which itis solaid before the other, 
befure the expiry of the later of 
thesa periods, both Chgmbers 
agree in making any modification 
in the rule or both Ohambers agree 
that the rule should not be 
made, the rile shell thereafter 
have efiect only in such modified 
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form or be of no effect, as the 


case may be.” 

17. Amendment of section 116, Act IV 
of 1938, 

In section 116 of the said Act, — 

ja) for the words, figures and brackets 
“from the .provisions-of section 7 or section 
98 .relating to deposits or from the pro- 
vieions of sub-section (2) of section .27 
relating to the keeping of assets in India” 
the words "from any of the provisions 
cf this Act which may be specified in 
tbe notification” shall be substituted ; 

(b) to the section the following proviso 
shall be added, namely :— 

- "provided that no such notification 

$ shall be issued unless the Oen- 
tral Government is satisfied that 
insurers constituted, incorporated 
or domiciled in British India 
are under the law or practice in 
such State entitled therein to 
benefits corresponding to those 
conferred by the notification or 
to benefits which in the opinion 
of the Central Government are at 
least equivalent thereto,” 

18. Amendment of ‘First Schedule, Act 
IV of 1938. 

In ‘Form A contained in Part II of the 
First ‘Schedule to the- said Act, in the 
first column, in the entry “Accident and 
Miscéllaneous Insurance-Business Account” 


the words ‘Accident and" shall be 
omitted. 

19.. Amendment of Third Schedule, Act 
IV 04 1938. > ; 


In ‘the Third Schedule. to the said 

Cim : 

(a) in Part I, in regulation 2 the words 
“accident and” and the words “including 
workmen's compensation and motor car in- 
surance” shall be omitted ; 

(b) in Part IL, — 


(i) in note (a) appended to Form’ 


D, for the words “payable 
outside India” the words “ordi- 
narily paid outside India" shall 
be substituted, and the follow- 
Ing sentence shall be added, 
namely :— 
any question arises whether any 
premiums are ordinarily paid 
outside India, the Superinten- 
e dent of Insurance shall decide 
the question and his decision 
_ _»  6ball-be final.”; 

(ti) in She hegding ‘to Form F, the 


‘words “Accident. and” and the > 


-words “including 
; e R 


Workmen's 
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Compensation and Motor Car 
- Imnsuranee Business” shall be 
omitted. 





ACT No. XXI-of 1940. 
THE INDIAN TARIFE (AMENDMENT) ACT, 


Recetv.d the assent of the Governor-General on 
the 10th. April, 1940, and is published in. the Gazette 
of India Part IV, dated April 13, 1940. 

An Act further to amend the Indian Tariff 
Act, 1934. s - 

Whereas it is expedient further to amend 
the Indian Tariff Act, 1934, for the purposè 
hereinafter appearing ; 

It is hereby enacted as follows :— _ 

1. Short title. l l 
This Act may be called the Indian Tariff 
(Amendment) Act, 1940 
‘2. .Amendment of First Schedule, Act 
XXXII of 1934. l 

In the First .Schedule to the Indian 
Tariff Act, 1934, in Item No. 13 (1), in the 
third column the word “Revenue” shall be 
inserted, and in the fourth column for the 
word “Free” the figure and words ‘3 per 
cent. ad valorem” shall be substituted. 





ACT No. XXII of 1940. 
THE INDIAN TARIFF (SECOND AMENDMENT) 
ACT,1940. 


Recetved the assent of the Governor-General on the 
lOth April, 1940, and is published in the Gazette. of 
India, Part IV, dated April 13, 1940. 

An Act further to amend the Indtan 
Tariff Act, 1934. 

Whereas it is expedient further to amend. 
the Indian Tariff Act, 1934, for the purpose 
hereinafter appearing ; | 

It is hereby enacted as follows :— 

1. Short title. MON 

This Act may be called the Indian Tariff 
(Becond Amendment) Act, 1940, 

. Amendment of the First Schedule, Act 
XXXII of 1934. °. | | 
- In the First Schedule to the-Indian Tariff. 
Act, 1934,— 
(a) in Items Nos. 10 (1),10 (2) and kl (1), 
in the last column, for the figure 
1940"' the figure "1941" shall be 
substituted : 
(b) in Items Nos, 46, 46 (1), 47, 47 (1), 48 
and 48 (4),in the last column, for 
the figure “1940” the figure “1942” 
shall be substituted. i 
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ACT No, XXIII of 1940. 
THE DRUGS ACT, 1940. 


Received the assent of the Governor-General on the 
10th April, 1940, .and is published inthe Gazette of 
India, Part IV, dated April 13, 1940, : 


An Act to regulate the import, manufac- 

ture, distribution and sale of drugs, 
_ Whereas it is expedient to regulate the 
import into, and the manufacture, dis- 
tribution and sale in, British India of 
drugs ; 

And whereas the Legislatures of all the 
Provinces have passed resolutions in terms 
of section 103 of the Government of India 
Act, 1985, in relation to such 
above-mentioned matters and matters ancil- 
lary thereto as are enumerated in List II of 
the Seventh Schedule to the said Act ; 


It is hereby enacted as follows :— 
OHAPTER I, ` À 
INTRODUCTORY, 


1. Short title, extent and commencement, 
(1'. This Act may be called the Drugs 
Act, 1940, 
(2) It extends to the whole of British 
India. 
(8) It shall come into force at once; but 
Chapter III shall take effect only from such 
date as the Oentral Government may, by 
notification in the official Gazette, appoint 
in this behalf, and Chapter IV shall take 
effect in a particular Province only from 
such date as the Provincial Government 
may, by like notification, appoint in this 
behalf. 
2. Application of other laws not barred. 
The provisions of this Act shall be in 
addition to, and not in deregation of, the 
Dangerous Drugs Act, 1930, and any other 
law for the time being'in force. 
3. Definitions. 4 
Iw this Act, unless there is anytLing re- 
pugnaat in the subject or context,— 
(a) “the Board” means the Drugs Tech- 
nical Advisory Board. constituted 
under secton 5: ° 

(b) “drug” includés all medicines for 
internal or external use of human 
beings or animals, and all sube 
“stances intended to be.used for 
or in the treatment, mitigation or 
Prevention of disease in human 
Deings or animals, other than medis» 
cines and substances exclusively 
used or prepared: for use in accords 
ance with “he Ayurvedic or Unani 
bystems of medicine:. - ; 
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(e) “to import”, with its grammatical 
Variations and cognate expres- 
sions, means to bring into British 


adia; < 

(d) “patent or proprietary medicine,” 
meane'a drug which is a remedy ‘or 
prescription prepared for internal 
or external use of human beings 
or animals, and which is not for 
the time being recognised by the 
Permanent Oommission on Biologi- 
cal Standardisation of the League 
of Nations or in the latest edi- 
tion of the British Pharmacopoeia 
or the British Pharmaceutical 
Codex or any other pharmacopoeia 
authorised in this: behalf by the 
Central Government after consultac 
tion with the Board ; 

(e) “prescribed” means prescribed by 
rules made under Chapter II or 
Chapter III by the Central Governe 
ment, or under Chapter IV by the 
Provincial Government. 

4. Presumption as to poisonous suh- 
stances- 

Any substance specified as poisonous by 
rule made under Ohapter III or Chapter IV 
shall be deemed to be a poisonous sub- 
stance for the purposes of Ohapter III or 
Chapter IV, as the case may be. 





, CHAPTER II. 


Tae Droas TouNtcaL ADvisory Boagp, 
TAE OENTRAL Drewa@s LABORATORY AND TAB 
Druas CONSULTATIVE CoMMITTER. 


5. The Drugs Technical 
rd. 
BD The Central Government shall, as 
soon as may be, constitute a Board (to 
be ‘called the Drugs Technical Advisory 
Board) to advise the Central Government 
and the Provincial Governments on technical 
matters arising out of the administration 
of this Act and to carry out the other 
functions assigned to it by this Act. 
(2) The Board sort consist of the fole 
lowing members, namely :— 
ay the Director-General, Indian Medical P 
Service, ex officio, who shall be 
Ohairman ; 
(i¢) the Director of the Central Drugs 


Advisory 


Laboratory, ex officio; a 
(iti) the Director of the Oentral Research 
Institute, ex officio; or sé 


(tv) the Director. of the-Imperia] Veteri- 
nary Research Institute, Muktesar, 
ex oficio; | 4 l 
| : 


bd 
Pea 
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(v) the Chief Chemist, Central Revenues, 
_ ex officio; i 

(vi) two persons holding the appoint- 
ment of Government Analyst under 
this Act, to be nominated by the 

e Central Government; 

(vii) one pharmacologist and one phar- 
maceutical chemist to be elected 
by the Scientific Advisory Board 
of. the. Indian Research Fund 
Association ; 

. (riii) three perscns to be elected by 

the Medical Council of India, two 
of whom shall be from among 
teachers of ‘medicine or thera- 
peutics on the staff of a university 

or college in British India pro» 
viding a course of study which 
qualifies for admission to the ex- 
amination for a degree which is 

a recognised qualification under 

the Indian Medical Oouncil Act, 

1933, and one shall be a registered 
medical practitioner not being a 

servant of the Orown ; aS 

- (ix) one member of the pharmaceutical 


profession to be nominated by the 


~” Central Government ; 
(a) two persons to be elected by the 


Council of the Indian Ohemical 


Society ; 

(xi) one person to be elected by the 
Central Oouncil of the Indian 
Medical Association and one person 
to be elected by the branches in 

India . of the British Medical 

Association. is , 

(8) The nominated and elected members 

of the Board shall hold office for three 

years, but shall be eligible for re-nomina- 
tion and re-election. 

(4) The Board may, subject to the 

previous -approval of the Central Govern- 


ment, make by-laws fixing a quorum and: 


regulating its own procedure and the 
conus of all business to be transacted 
y it. < 
(5) The Board may constitute sub-com- 
mittees and may appoint to such sub- 
committees for such periods, not exceeding 
it may decide, or teme 
porarily for the consideration of particular 
matters, persons who are not members of 
the Board, . l a 
_ 46) The functions of thé Board may be 
exercised notwithstanding any Vacancy 
therein, 
(7) The Central Government shall appoint 
a person to. be Secretary of the Beard 
and shal provide the Board iwith such 
© 9 
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clerical and’ other staff as the Central Qo- 
vernment considers necessary. . 

6. The Central Drugs Laboratory. 

(1) The Oentral Government shall, as 
Soon as’ may be, establish a Central Drugs. 
Laboratory under the control of a Director 
to be appointed by the Oentral Govern» 
ment, to carry out the functions entrusted 
to it by this Act or any rules made under 
this Chapter : 

Provided that, if the Central Government 
so prescribes, the functions of the Central 
Drugs Laboratory in respect of any drug 
or class of drugs shall be carried out at 
the Central Research Institute, Kasauli, or 
at any other prescribed Laboratory and 
the functicns of the Director of the Central 
Drugs Laboratory in respect of such drug. 
or class of drugs shall be exercised by 
the Director of that institute or of that 
other Laboratory, as the case may be. 

(2) The Central Government may, after 
consultation with the Board, make rules 
prescribing— 

(a) the functiuns of the Central Drugs 
Laboratory ; 

(b) the procedure for the grant of- 
certificates of registration under 
this Act by the said Laboratory 
in respect of patent or proprietary 
medicines not having displayed on 
the label or container thereof the ` 
true formula or list of ingredients 
contained therein in a manner 
readily intelligible to members of 
the medical profession, the forms of 
such certificates and the fees pay- 
able therefor ; a 

(c) the procedure for preserving the 
secrecy of the formulae of patent 
or proprietary medicines when 
disclosed to the said Laboratory 
under this Act; 

(d) the procedure for the submission 
to the said Laboratory under 
Chapter IV of samples of drugs 
for analysis or test, the forms of 
the Laboratory’s reports thereon 
and the fees- payable in respect of 
such reports; | 

(e) such other matters as may be neces 
sary or expedient to enable the 
said Laboratory to carry dut its 
functions ; 

(f) the matters necessary. to be prescrib- 
ed for the purposes of the proviso 
to sub-section (J). 

7. Drugs Consultative Committee. 

(1) The Central Govefnment may con- 

stitute an advisory committee to be.called 
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“the Drugs Consultative Oommittee” to 
, advise the Central Government, the Pro- 
Vincial Governments andthe Drugs Tech- 
nical Advisory Board on any matter tending 
to secure uniformity tbroughout the 
eee in the administration of this 

ct. 

(2) The Drugs Oonsultative Committee 
shall consist of two representatives of the 
Central Government to be nominated by 
that Government and one representative 
of each Provincial Government to be 
nominated by the Provincial Government 
concerned. < 

(8) The Drugs Consultative Committee 
shall meet when required to do so by the 
Central Government and shall have power 
to regulate its own procedure. 


OHAPTER III. 
Import or DRUGS. 


8. Standards of quality. 

(1) For the purposes of this Chapter the 
expression “standard quality” when applied 
to a durg means that the drug complies 
with the standard set out in the Schedule. 

(2) The Central Government, after con- 
sultation with the Board and afer giving 
by notification in the official Gazette not 
less than three months notice of its inten- 
tion so to do, may by a like notification add 
to or otherwise amend the Schedule for the 
purposes of this Ohapter, and thereupon the 
Schedule shall be deemed to be amended 
accordingly. 


9. Misbranded drugs. 
For the purposes of this Ohaptera drug 
shall be deemed to be misbranded— 


(a) if itis an imitation of, or substitute 
for, or resembles in a manner likely 
to deceive, another drug, or bears 
upon it or upon its label or con» 
tainer the name of another drug, 

- unless it is plainly and conspicuous- 
ly marked so as to reveal its true 
character and ita lack of identity 
with such other drug ; or 

(b) if it purports to be the product of a 
place or country of which it is not 

e truly a product; or 

(e) if itis imported under a name which 

l belongs to another drug ; or 

(d) ifitis so coloured, coated, powdered or 
polished that damage is concealed, 
or if itis made to appear of better 

` or greates therapeutic value than it 

. really is; or 
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(e) if it is not labelled in the prescribed 
| manner; or 

(f) if its label or container or anything 

accompanying the drug bears any 

statement, design or device which 

makes any falee claim for the drug 

oe: or which is false or misleading in 
any particular ; or 

(g) if the label or container bears the 

name of an individual or company 

purporting to be the manufacturer 


or producer of the drug, which in- | 


dividual or company is fictitious or 
does not exist, 
10. Prohibition of import of certain 
drugs, i 
From such date as may be fixed by the 
Central Government by notification in the 
official Gazette in this behalf, no person 
shall import— 

(a).any drug which is not of standard 
quality ; - 

(b) any misbranded drug; 

(c) any.drug for the import of which a 
licence is prescribed, otherwise 
than under, and in accordance 
with, such licence ; 

(d) any patent or proprietary medicine, 
unless there is displayed in the 
prescribed manner on the label or 
container thereof either the true 
formula or list of ingredients con- 
tained in itin a manner readily 
intelligible to members of the 
medical profession, or the number of 
the certificate of registration grante 
ed in the prescribed manner in 
respect of such medicine by the 
Oentral Drugs Laboratory after 
being correctly informed of the 
formula of such medicine ; 

(e) any drug which by means of any 
statement, design or device -ace 
companying it or by any other 
means, purports or claims to cure 
ur mitigate any such disease or 
ailment, or to have any such other 

“ effect, as may be prescribed ; 

(f} any drug the import of which is pro- 

hibited by rule made under thig 

- Ohapter: 5 

Provided that nothiog in this section 

shall apply to the import, subject to pre- 

scribed conditions, of small quantities of any 

drug for the purpose of examination, .fest-or 
analysis or for personal use : 


Provided further that the Central Govern- 
ment may, after consultation with the 
Board, by notification in the official Gazette, 
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permit, subject to any conditions specified ing whether a drug is of- standard 


‘in the notification, the import of any drug quality ; + al ma 

-or class of drugs not being of standard (e) prescribe, in respect of biological and 

quality, ` organometallic compounds, the units 
Explanation—The formula or list of or methods of standardisation ; 


(d) specify the diseases or ailments! 
which an imported drug may not. 
purp-rt or claim to cure or mitigate 
and: such other effects which such» 
drug may not purport or claim to: 
have ; 

rescribe the conditions subject to- 
which small quantities of drugs, 
. the import of which is otherwise 


ingredients mentioned in clause (d) shall 
be deemed to be true and a sufficient com- 
pliance with that cub-clause if, without dis- 
closing a full and detailed recipe of the 
ingredients, it indicates-correctly all potent 
- or poisonous. substances contained therein 
together with an approximate statement of (e) p 
‘the composition of the medicine. 


_ 11. Application of law relating to sea. prohibited under this-Chapter, may 
customs and powers of Customs officers, be imported for the purpose of exe- 
(1) The law for the time being in force `. |= amination, test or analysis or for- 
relating to sea customs, and’ to goods, the personal use; ; ; 
import of which is prohibited by section 18 (f) prescribe the places at which drugs 
of the Sea Customs Act, 1878, shall, subject ' may be imported, and. prohibit their 
to the provisions of section 13 of this Act, import at any other place - 
apply ah respect of drugs the import of (g, require the date of; manufacture and 
which is prohibited under this Chapter, and the date of expiry of potency to 
“officers of Oustoms and officers empowered be clearly and'truly stated on the 
under that Act to perform the duties label or container of any specified 
imposed thereby on a Customs Collector and , ‘imported drug .or class of such 
other officers of Customs, shall have the drug, and prohibit the import of” 
same powers in respect of such drugs as they the aaid drug or class of drug after: 
have: for the time being in respect ‘of such ; the expiry of a specified period 
goods as aforesaid. == ere ee from the date of manufacture ; | 
8) Without prejudice to the provisions (h) regulate the submission by importers, | 
of sub-section (1), the Customs Collector, or and the securing, of samples of 
any servant of the Orown authorised by the drugs for examination, test or ana~.: 
_ Provincial Government in this behalf, may lysis by the Oentral Drugs Labore - 
detain any imported package which he atory, and prescribe tbe fees, if 
suspects’ to contain any drug the import of any, payable for such examination, 
which is prohibited under this Chapter, and a aualyeis ; st 
shall forthwith report such detention -to the (i), prescribe the ovidéncë to be eupplied; 
Director of the Central Drugs Laboratory P whether bye accompanying docu- 
and, if required by him, forward tke package ments or otherwise, of the quality. . 
or samples of any suspected drug found of ge one Ih sena A 
therein to the said Laboratory. the procedure of officers of Customs 
12. Power of Centrat Government t “in dealing with such evidence, and 
make rules. . ; the manner of storage at places of 
(1). The Oentral Government may, after import of drugs detained pending 
consultation with the Board and after admission ; ; 
previous publication by notification in the (j) provide fcr the exemption, conditional- 
official Gazette, make rules for the purpose ly or otherwise, from ail or any 
of giving effect to the provisions of this of the provisions of this Ohapter 
Ohapter. ' and the rules dade thereunder of 
(2) Without prejudice to the generality of _ drugs imported for the purpose only | 
the foregoing power, such rules may— of transport through, and export 
(a) specify the drugs or classes of drugs from, British India ; a 
for tbe import of which a licence . (k) prescribe the conditions to be observ- 
eis required, and prescribe the form ed in the packing in bottles, 
° and conditiofs of such licences, the . _packages or other containers of 
e authority empowered, toissue the imported drugs ; 
< same, and the fees payable therefor, (1) regulate the mode of labelling drugs 
(b) prescribe the methods of test or. imported for sale im packages, and 
i | -analysisto-be employed in determin» ~ prescribe the matters which shall 
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‘or shall not be included in -such 
labels ; 

(m) prescribe the maximum proportion of 

_. ny poisonous substance which 
may be added to or contained in 
any imported. drug, prohibit the 
import of any drug in which that 
proportion is exceeced, and 
specify substances which shall be 
deemed to be poisonous for the 
purposes of this Ohapter and the 
rnles made thereunder ; 

(n) require that the accepted scientific 
name of any specified drug shal: be 
displayed in the prescribed manner 
on the label or wrapper of any 
imported patent or proprietary 
medicine containing such drug ; 

(o0) provide for the exemption, condition- 
ally or otherwise, from allcr any 
of the provisions of this Chapter 
or the rules made thereunder of any 
specified drug or class of drugs. 

13. Offences. 

(1) Whoever contravenes any of the 
provisions of this Chapter or of any rule 
made thereunder shall, in addition to any 
penalty to which he may be. liable under 
the provision of section 11, be punishable 
with imprisonmént which may extend to one 
year, or with fine which may extend. to five 
hundred rupees, or with both, 

(2) Whoever, having been convicted under 
sub-section (1), is again convicted under 
that sub-section shal], in addition to any 
penalty as sforesaid, be punishable with 
imprisonment which - may extend to two 
years, or with fine which.may extend to one 
thousand rupees, cr with both, . 

14. Confiscation. 

Where any offence punishable under 
section 13 has been committed, the consign- 
ment of the drugin respect of which the 
offence has been committed shall be liable 
to confiscation. 

15. Jurisdiction. oS 

No Court infericr to that of a Presidency 
Magistrate or of a Magistrate of the first 
i shall try an offence punishable under 
8. 13. ' 


CHAFTER IV. 


MANUFAUTUBE, BALE AND DISTRIBUTION OF 
Druce. 


16, Standards of quality. 
(1) Fcr the purpctes of this Chapter the 
expression “standard quality’ when applied 
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to a: drug :méans that the drug complies 
with the standard set out in the Schedule. 

(2) The Provincial Government, after 
consultation with the Board and after giving 
by notification in the official Gazette not 
less than three months’ notice of its intem- 
tion so to do, may by a like notification 
add to or otherwise amend the Schedule for 
the purposes of this Chapter, and theres 
upon the Schedule shall be deemed to be 
amended accordingly. 

Misbranded drugs, 

- For the purposes of this Chapter a drug 
shall be deemed to be misbranded— 

(a) if it is an imitation of, or substitute 
for, or resembles in.a. manner likely 
to deceive, another drug, ‘or bears 
upon.it or upon its label or cone 
tainer the name of another drug, 
unless it is plainly and conspi- 
cuously marked so asto reveal its 
true „character and its lack of 
identity,with such other drug ; or 

(b) if it purports to be the product of a 
place .or country of which it isnot 

_.. truly a product ; or 
(e) if it is sold, or offered or exposed for 
. sale, under a. Dame which belongs to 
another drug; or 
=. (d) if .it,is .s0 coloured, coated, powdered 


. or polished that damage is cone ' 


cealed, or if it is made to appear 
of better or greater therapeutic 

.. | Value than it really. is'; or 
(e) if.it.is.not labelled in the’ prescribed 

- manner;.0r is 2 
(f).if its label or container or anything 


statement, design or device which 
makes any false claim for the drug 


4 or which is false or misleading in. 


any particular ; or 


(g) if _ cont 
name of an irdividual or company 
` „purporting tc be the manue- 
facturer or producer of the drug, 
which individual or company js 
fictitious or does not exist. 


18. Prohibition of manufacture and sale 


of certain drugs. 


From such date as may be fixed by the | 


Provincial Government by notification in 
the official Gazette in this behalf, no 
person shall himself or by any other person 
on his behali— ' . wer 
(a) manufacture for sale, or sell, or stock 
or exbibit for sale, or distributes 
(4) any drug which is not of“ standard 
quality ; 
` (ti) any misbranded drug ; 
e ; 


accompanying the, drug bearsany- 


the label ,or container bears the 


o 
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(iii) any patent of proprietary medi- 

- “cine, unless there is displayed 
in thé prescribed manner on the 
labelor container thereof either 
the true formula or list of 

-e ingredients contained in. it in 
- a Manner readily intelligible to 
‘members of the medical proé 
fession, or the number of the 
certificate of registration grant- 
in the manner prescribed by 
the 
Tespect’ of such medicine by the 
- Oentral Drugs Laboratory after 
- being correctly informed-of the 
formula of Buch medicine ; 

(iv) any drug which by means of 
any statement, design or device 
“accompanying it or by any other 
means, purports or claims to cure 
or Mitigate any such disease or 
ailment, or to have any such 

Se a may be prescrib- 
a | 


(v) any drug, in contravention of any © 


-of the -provisions of this Ohapter 
or ‘any rule made thereunder ; 

(b) sell, or stock or exhibit for sale, or 
distribute any drug which has been 
imported or manufactured in con- 
travention of any of the‘provisions 
of “this: Act or any rule made theres 

under ; : 

(e) manufacture for sale, 
stock or exhibit for sale, or distri- 
bute any drug, except under, and 
in accordance with the conditions 
of, a licence issued for such- purpose 

- under this Chapter: - l 

Provided that nothing in this section shall 

apply to the mantfacture, subject to pres- 

' eribed conditions, of small quantities of 


any drug for the purpose of examination, . 


test or analysis : 


‘Provided further that the ‘Provincial Gov- . 


ernment may, after consultation with the 
Board, by notification in the official Gazette, 
permit, subject to any conditions specified 
in the notification, the manufacture for sale, 
sale or distribution of any drug or class of 
drugs not being of standard quality. 
Explanation.—The formula or list of in- 


gredients mentioned in sub-clause (iti) of . 
clause (a) shall be deemed to be true and 


a sufikcient compliance with that sub-clause 
if, without disclosing 4 full and detailed 
fecipe of the ingredients, it indicates core 
rectly all fhe potent or poisonous substances 
contained therein together with an approxi- 


Central -Government, in ~ 


or: sell, © or. 
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mate statement of the composition of the 
medicine, = 

19. Pleas, `- 


(1) Save as hereinafter provided in this 
Section it shall be nodefence in a prosecu- 
tion under this Chapter to prove merely 
that the accused was ignorant of the nature, 
substance or quality of the drug in respect 
of which the offence has been committed or 
of the circumstances of its manufacture or 
import, or that a purchaser, having bought 
only for the purpose of test or analysis, bas 
not been prejudiced by the sale. . 


(2) For the purposes of section 18 a drug 


shall not be deemed to be misbranded or 


to be below standard quality only by reason 
of tte fact that— l 


(a) there has been added thereto some 
“ innocuous substance or ingredient 
“because the same is required for 
| the manufacture or preparation of 
the drug as an article of commerce 
ina state fit for carriage or Cor» 
sumption, and not to increase the 
bulk, weight or measure of the drug 
or to conceal its inferior quality or | 
-other defects ; or . 

(b) in the process of manufacture, pre- 
paration or conveyance some extrae 
neous substance has unavoidably 
become intermixed, with it, provid- 

~ ed: that this clause shall not. apply 

in-Telation to any sale or distribu- 

tion! of the drug occurring after 

the vendor or distributor became 

aware of such.intermixture, 7 

(8) A person, not being the. manuface 

turer of a drug or his agent for the distris; 

bution thereof, shall not be liable for a cone 
travention of section 18if he proves— 

(a) that he didnot know, and could not 

< with reasonable diligence have 
ascertained, that the’ drug in any 
way contravened the provisions of 
that section, and that the drug 
while in his possession remained 
in the same state as when he ac: 
quired it ; or, 

(b) that he acquited the drug from a. 
person resident in British India 
under a written warranty in the 
prescribed form and sighed by 
such person thatthe drug does not 
in any way contravene the provi- 
sions of section 18 and that the 
drug while in his possession. re- 
mained in the same state as when 
he acquired it :° s 


° (To be continued.) 
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. IMPERIAL ACTS, 
(Continued from page 24.) 


Provided that a defence under clause (b) 
shall be open toa person only — 

(i) if he has, within seven days of 
the service on him -ofthe sum- 
mons, sent to the Inspector a copy 
of the warranty fwith a written 
notice stating that he intends to 
rely upon it and giving the name 
and address of the warrantor, and 


- (it) if he proves that he has, within - 


the same period, sent written 
-notice of such 
said warrantor. 
20. Government analysts. 7 i 
The Provincial Government may, by noti- 
fication in the official Gazette, appoint such 
persons as it thinks fit, having the prescribe 
ed qualifications, to be Government Anas 
lysts for such areas and in respect of such 
drugs or classes of drugs as may be specified 
in the notification : l 7 
Provided that a servant of the Orown 
serving under the Central Government or 
another Provincial Government shall not be 
80 appointed without the previous consent of 
the Government undér which he is serving, 
21. . Inspectors. l 
(1) The Provincial Government may, 
by notification in the official Gazette, appoint 
such persons as it. thinks fit, having the 


intention to the 


prescribed qualifications, to be Inspectors 4 
for the purposes of this Obapter within such 


local limits as it may .assign to them res- 
pectively : a, 
Provided that no person who has any 


financial interest in the manufacture, im-~ 


port or sale of drugs shal) be appointed to 
be an Inspector under this sub-section. 


(2) Every .Inspector shall be deemed to 


be a public servant within the meaning 
of the Indian Penal Code, and” shall be 
officially subordinate to such ‘authority as 
the Provincial Government may specify in 
this behalf. a si ; 

“22. Powers of Inspectors, 

Subject to the provisions of section 23 
and of any rulesemade by the. Provincial 
Government in this behalf, an . Inspector. 
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may, within the local limits for which he 

is appointed — | 
(a) inspect any premises wherein any 
drug is being manufactured and 


=, in the case of sera, vaccines and 


any other drug prescribed in this 

behalf the plant and process of 

manufacture and the means eme 

Ployed for standardising and teste 
£ ing the drug ; 


< - (b) take samples of any drug which is 


being manufactured, or being sold 
or is stocked or exhibited for sale, 
_ oris being distributed ; 
(e) where he has reason to believe that 
-any drug which is being manufac- 
tured for sale, or being sold or is 
: _ Stocked or exhibited for sale, or ig 
being distributed, contravenes any 
of the provisions of g, 18, order in 
writing the person, .in whose poge 
session such drug may be, not to 
dispose of any stock of such 
drug for a specified period not 
exceeding ten days, or, unless the 
alleged contravention is such that 
the. defect may be removed by the 
possessor of the drug, seize the 
stock of such drug : 
Provided that the Inspector shall not 
“take any action under this clause 
unless he has reported the facts to 
the District Magistrate or the Chief 
Presidency Magistrate and has been 
authorized by such Magistrate to 
take such action ; 
“ (d) for any of the ‘aforesaid purposes 
eee enter’ at all reasonable times, with 
such assistants, if any, as he cone 
vd siders. necessary, any premises 
wherein any drug is being manue 
ae factured, or being sold or ig stocked 
or exhibited for sale, or is kept for 
distribution; °. 
(e) exercise such other powers as “may 
- | be necessary for carrying out the 
‘purposes of this Ohapter or any 
rules made thereunder. | 
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93. Procedure of Inspectors. 

(1) Wherean Inspector takes any sample 
of a drug under this Chapter, he shall tender 
the fair price thereof snd may require a 
written acknowledgment therefor. 

e (2) Where the price tendered under sub- 
section (7) is refused, or where the Inspec- 
tor seizes the stock of any drug under 


clause (e) of section 22, he shall tender a 


receipt therefcr in the prescribed form. 

(8) Where an Inspector takes a sample 
of a drug for the purpose of test or analysis, 
He shall intimate such purpose in writing 
in the prescribed form to the person from 
whom he takes it and, in the presence of 
‘such përson unless he wilfully absents him- 
self, shall divide the eample into four por- 
tions and effectively seal and suitably mark 
the same and permit such person to add 
kis own ses] and mark to all or any of the 
portions so sealed and marked : | 
Provided that where the sample is. taken. 


from pYeniises whereon the drug is. being. 


manufactured, it shal] benecessary to divide 
the sample into three pcrtions only : 
Provided: further that where the drug is 
made upin containers of small volume, 
instead of dividing a sample as aforesaid, 


the Inspector may, and if the drug be such. 


that itis likely to deteriorate or be other- 

wise damaged by exposure shall, take three 

or four, as the case may be, of the said con- 
tainers after suitably marking the same 
and, where necessary, sealing them. 

(4) The “Inspector shall restore one por- 
tion of a sample so divided or cne con- 
tainer, asthe case may be, to the person 
from whome he takes it, and shall retain 
the remainder and dispose of the same as 
follows’: 

(i) one portion or container be shall 
forthwith send to the Government 
Analyst for test or analysis ; 

(44) the second he shall produce to the 
Court before which proceedings, if 
any, are instituted in respect of the 


l drug; and l 
(iii) the third, where taken, he shall 
send to the warrantor, if any, 


named. under the proviso to sub- 
? section ($) of section 19. > . 
(5) Where an Inspector- takes “any ac- 
tion under clause (e) of section 22,— 
(a) Ke-shall use all despatch in ascer- 
e, tainiig whether or notthe drug 
contravenes any of the provisions of 
¢ section 18 and, if it is ascertained 
thet the drug does not so ‘contra- 
yene, forthwith revoke the order 
passed under thë said clause or, 
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as the case may be, take such 
action as may be necessary for the 
return of the stock seized ; 

(b) if he seizes the stock of the drug, he 
shall as soon as way be inform a 
Magistrate and take his orders as 
to the custody thereof ; 

(e) without prejudice to the institution 
of any prosecution, if the alleged 
contravention be such that the 
defect may be remedied by the 
possessor of the drug. he shall, ‘on 
being satisfied that the defect has 
been’ so remedied, forthwith revoke 
his order under the said clause. 

24. Persons bound to disclose place 


‘where drugs are manufactured or kept. 


Every person for the time being in charge 
of any premises whereon any drug is 
being manufactured or is kept for sale or 
distribution shall. on being required by an 
Inspector so to do, be legally bound to dis- 


close to the Inspector the place where the 


drug is being manufactured or i8 kept, as 


. the case may be. 


25, Reports of Government Analysts. 
(1) The Government Analyst to whom 
a gample of- any ‘drug has been submitted 
for test or analysis under’ sub-section (4) 
of section 23, shall deliver to the Inspector 
submitting ita signed report in triplicate 
in the prescribed form. a 

(2) The Inspector on receipt thereof 

shall deliver .one copy of the report.to the 
person from whom the sample was taken 
and another copy to the warrantor, if any, 
named under the proviso to sub-section (3) 
of section 19, and shall retain the third copy 
for use in any prosecution in respect -of the 
sample. ; 
- (8) Any document. purporting to be a 
report signed by a Government Analyst 
under tbis Chapter shall be evidence of the 
facts stated therein, and such evidence shall 
be ccnelusive unless the person from whom 
the sample was taken or the said warrantor 
has, within twenty-ei ght days ofthe receipt 
of a copy of the report, notified in writing 
the Inspector or the Oourt before which 
any proceedings in respect of the sample 
are pending that he intends to adduce évie 
dence in controversion of the report. 

(4) Unless the sample bas already been 
tested or analysed in the ‘Central Drugs 
Laboratory, where a person has under sub- 
section (8) notified his intention of adduc- 
ing evidence in controversion of a Govern- 
mént Analyst's report, the Court may, of its 
own motion or in its diseretion at the re- 
quest either of the complainant or the accuse ; 
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ed, cause the sample of the drug produced 
before the Magistrate under sub section (4) 
of section 23 to be sent for test or analysis to 
the said Labcratory, which shall make the 
test or analysis and report in writing signed 
by, or under the authority of, the Director 
of the Oentral Drugs Laboratory the result 
thereof, and such report shall be conclusive 
evidence of the facts stated therein. 

'(5) The cost of 8 test or analysis made 
by the Central Drugs Laboratory under 
sub-section (4) shall be paid by the com- 
plainant or accused asthe Court shall direct, 

26. Purchaser of drug enabled to obtain 
test or analysis. 

Any person shall, on application in the 
prescribed manner and on payment of the 
prescribed fee, be entitled to submit for 
test or analysis to a Government Analyst 
any drug purchased by him and to receive 
a report of such test or analysis signed by 
the Government Analyst. 

27. Penalty for manufacture, sale, ete., 


of drugs in contravention of this Chapter. ` > 


Whcever himself or by any other person 
on his behalf manufactures for sale, sells, 
stocks or exhibits: for..sale,.or distributes 
any drug in. contravention of any of the 
provisions of this Chapter or any. rule made 
thereunder shall be punishable with im- 
prisonment which may extend to.one year, 
or with fine’ which may’ extend to five 
hundred rupees, cr with both. 7 

28. Penalties for giving false warranty 
or misuse of warranty,~ i 

(1; Whoever, inrespect of any drug sold 
by him whether as principal or agent, gives 
to the purchaser a.‘false warranty that the 
drug does not in any way contravene the 
provisions of section 18 shall, unless he 
proves that when he gave the warranty hé had 
good reason to believe the same to be true, ba 
punishable with imprisonment which may 
extend to one year, or with fine which may 
extend to five hundréd rupees, or with both. 

(2) Whoever applies or permits to be 
applied to any drug rold, or stocked or 
exhibited for sale; by him, whether cn the 
container or label or in any other manner, 
a warranty given jn respect of any other 
drug, shall be punishable with imprison- 
ment which may extend to one year, or 
with fine which may extend to five hundred 
rupees, or-with both. 
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‘Purpose of advertising any drug, shall be 


punishable with fine which may extend to 
five hundred rupees. 

‘30. Penalty for subsequent offences, 

Whoever, having been convicted of any 
offence under section 27 or section 28 or 
Section 29, is again convicted of an offefice 
‘under the same section shall be punishable 
with imprisonment which may extend to 
two years, Or with fine which may extend to 
one thousand rupees, or with both, 

81. Confiscation. 

Where any person has been convicted 
under this Ohapter for contravening any 
such provision of this Ohapter or any rule 
made thereunder as may be specified by 


“Yule made in this behalf, the stock of the 


drug in respect of which the contravene 
tion has been made shall be liable to cone 
fiscation. 

32. Cognisance of offences. 

(1) No prosecution under this Chapter shall 
be instituted except by an Inspector. 

(2) No Court inferior to that of a Pre- 
sidency Magistrate or of a Magistrate of 


_the first class shall try an offence punish- 
“able under this Chapter, 


(3) Nothing contained in this Ohapter 
shall be deemed to prevent any person 
from being prosecuted under any other 
law for any act cr omission which com 
stitutes an offence against this Ohapter. 

33. Power of Provincial Government to 
make rules, 

(1) The Provincial Government may after 
consultation with the Board and after 
previous publication by notification in the 
official Gazette, make rules for the pure 
pose of giving effect to the provisions of this 
Chapter. i 

(2) Without prejudice to the generality of 
the foregoing power, such rules may— 

(a) provide for the establishment of 
laboratories for testing and analys- 
ing drugs ; 

(b) prescribe the qualifications and 
duties of Government Analysts and 
the qualifications of Inspectors ; 

(e) prescribe the methods of test or 

. -analysis to be employed in detere 
‘+ mining whether a drug is of stan- 
-dard quality ; ° 

(d) prescribe, in respect of biologic 

and organometallic compounds, 
` the units or methods of standare 

disation; ` >» 6 8 
(e) prescribe tbe forms of licences for the 
- manufacture for Sale, for the såle 
and for the distribution of drugs or 
any specified drug or class of drugs 

I e 
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the ‘form of application for such 
licences, the conditions subject 
to which such licences may be 
issued, the authority empowered to 
issue the same ard the fees pay- 
able therefor ; 


e(f) specify the diseases ‘or ailments 


which a drug may not purport 
or claim to cure or mitigate and 


such other effects which a drug may. 
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(n) regulate the powers and duties o 
Inspectors ; i 
(0) prescribe the forms of report to 
be given by Government Analysts, 
and the manner of application for 
test or analysis under section 26 

and the fees payable therefor; 
(p) specify the offences against this 
Chapter or any rule made there- 
- under in relation to which- the 


not purport or claim to have ; stock of the drug shall be 
(g) prescribe the conditions subject to liable to confiscation under “sec- 

which small quantities of drugs tion 31; 

may be manufactured for the (q) provide for the exemption, condis 

purpose of examination, test -or i tionally or otherwise, from all or 

analysis; ` “ee ae “any of the. provisions of this 
(h) require the date of manufacture ' Chapter or the rules made there- 


exhibition for sale, 


and the date of expiry of potency 
to be clearly and truly stated on 
the label or container of any 
specified drug or class of drugs, 
and prohibit the sale, stocking or 
or distribu- 
tion of the said drug or class 


- the date-of potency ; l 


(i) prescribe the conditions to be ob- 


(j) regulate the mode 


wr 


served in tke packing in bottles, 


packages and other containers of 
drugs, and prohibit the sale, stock- 
ing. or exhibition: for sale, or dise 
tribution of drugs packed in con- 
travention of such conditions; ` 

of labelling 
packed drugs, and prescribe. the 


matters which shall or shall not be 


included in such labels ; a. 
rescribe the maximum proportion 


of any poisonous substance which ` 


may be added to or contained in 


‘any drug, prohibit the manufac- 


ture, sale or stocking or exhibi- 


tion for sale, or distribution of any- 
drug in which that proportion is 


exceeded, and specify substances 


which shall be deemed to be poi- | 


sonous for the purposes of this 


Chapter and the rules made there- 


under; 


e(l) require that-the accepted scientific 


name of any specified drug shall . 
in the prescribed . 


be displayed 


under of any.specified drug or class 
of drugs. i 
34. Protection to persons acting. under 
this Chapter. - 
No. suit, prosecution or other legal pro- 
ceeding ‘shall lie against any person for 
anything which is in good faith done 


‘of drugs after the expiry of a or intended to be done under this 
_ ‘Specified period from the date of Ohapter. 
i - manufacture or after the expiry of THE SOREDULE, ° 


(See sections 8 and 18.) 
Standard to be complied with by imported drugs 
and by drugs manufactured for sale, sold, stocked 
or exhibited for sale, or distributed. 


Olass of drug. Standard to be complied with. 


1. Patent or pro- 
_prietary medicines, 


The formula or. list of 
ingredients displayed in the 
prescribed manner on the 
label or container, or the, 

. formula disclosed to the. 
Central Drugs Laboratory,’ 
as the case may be. 

The standards maintained at 
the National Institute for 
Medical Research, London, 
, and such further standards 
of strength quality and’ 
purity as may be pres , 


eribed. pa 


2.° Substances com- 
monly known as 
vaccines, sera, to- 
zing, toxoids, anti- 
toxins and anti- 
.gensand biologi- 
cal products of 
such nature, 

3. Vitamins, 
mones and analo- 
gous products. 


hor- | The standards maintained at 
the National Institute for 
Medical Research, London,’. 

“and, such further standards 
of strength quality and{puri- 
ty as maybe prescribed. | 

The standards of identity,“ 
purity and strength spgcified 
in the latest, edition of the . 
British Pharmacopoeia or 


4. Other druga. 


-,manner on the label or wrapper P i 

e œf any patent or proprietary me- í 
, dicine containing such drug ; hi l ed pharmacopoeia, or adopted 
Ym) prescribe the form of warranty ree | dha ce ica Gee 
ferred to in* sub-section (1) of ee aes of the League of - © 
- ations SF ra z 


the British Pharmaceutical. 
Codex or any other prescrib- ~~ 


tion 19; TG 
. kar 
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~~. UNSWORN EVIDENCE OF A GHILD. 


The rule as:to.the admissib‘lity in crimis 
nal. proceedings of evidence given by child- 
ren of tender years is contained in 8. 38 (1) 


of; the Children ‘and Young Persons. Act, 


1933, which provides.: “Where,:in any pro- 
ceedings against: any person for any offence, 
any:child of tender years called.as, a: witness: 


“does not in the opinion of the: court under-. 


stands: the nature of an‘oath, his: evidence 


may be received,: though_not. given upon. 
oath, if, in-the opinion of the- court. he.is. 
- Possessed of sufficient intelligence to justify. 


the: reception of tle: evidencë; and. under- 
stands the duty: of speaking-the' truth ; and: 


his evidence, though not given on ,onth, but 


otherwise taken and reduced into writing. 


in: accordance with the provisions of section 
Seventeen of the Indictable Offences Act, 
1838, ..:shall be-deemed.to bea deposition 
within the meaning of that section ... Pros 
vided: that where evidence. admitted by 
virtue of:this section is given on behalf of 


thesprosecution the accused shall not be 


Viable:to be -convicted.of the. offence. unless 
that.evidence is corroborated. by ‘some other. 
material evidence in support thereof impli- 
cating him.” . | l 

+ Tn-a:- recent case-in:the-Court of Criminal 
Appeal (R: v. Surgenor (1940), 2. All ER, 
249), the unsworn evidence of a child of 
tender . years came: under review in an 


appeal-against a: conviction for housebreak | 


ing. The accused-had made: a ‘number 
of statements which, on the evidence, the 
jury.: might have- been quite justified in 
believing to. be- uttrue.. One of those 


statements was.a denial that he had had any | 
foreign: coins, a. bag-of foreign coins having | 


beem missed -from.-the: place where. -he was 
alleged to have. committed the, burglary. 
In fact, a 5 centime piece and :a South 
‘African penny were found in his room. 

A girl of nine years of age was called, and 
phe said that she had noticed the appellant 
put a foreign c6in into the gas meter, 
and three or four days later the gas man 
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found a foreign coin in the meter. The 
girl -recognised the coin and gave -it to 
her-mother, and: eventually produced it, 


'Còunsel for the appellant admitted that 


her evidence was right after he had crosse 
examined, her; She was -not sworn before 
the justices, on the ground that she could 
not- be expected to know the meaning of 
the oath: The recorder, on being informed 
of this, instead of making an investigation 
as to whether: the child was.of sufficient 
intelligence to-justify the reception of the 
evidence, and understood the duty, of speak- 
ingithe truth, said “Very well,” and received 
the unsworn evidence of the child. Hume 
phreys, J.,in giving the judgment of the 
court, said that. it was wrong for the presid- 
ing judge not to make the investigation 


. himself, and that it must not occur again, 


but that no harm.was done by the irregu- 
larity. The child appeared to be a very 
intelligent child, who might.and ought to 
have been sworn. The jury presumably 
accepted: her evidence unsworn, and it was 
extremely unlikely that they would not have 
accepted it if she had been sworn. The 


child was not giving important evidence 


which required corroboration, but was 
merely a.make-weight to prove what the 
police and her mother had proved. The 
appeal was dismissed. | 

It is improtant to bearin mind, in cone 


‘ sidering the-effect of this judgment.’ that 


the Oourt of: Oriminal--Appeal has by no 
means condoned either the irregularity of 
not investigating the question of the child's 
intelligence or the absence of any warnin 

as to the necessity of corroboration. If in fac 

the evidence might have turned the balance 
against the accused, the statute is clear 
that it requires corroboration. In any*cage, 
under the proviso to s. 4 (1) of the Oriminal 
Appeal Act, 1907, notwithstanding ° that 


‘court are of opinion that the appeal might 


pe decided in favour of the appellant, they 
may dismiss the appeal if they gonsider 
. E P 8 . 


NG 
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that no substantial miscarriage of justice 
has occurred. 

At one time the unsworn evidence of 
children of tender years was not admissible 
except in special circumstances (see R. v. 
Powell (1775), 1 Leach 110, and R.v. Brasier 
(1779), 1 Leach 199). The Criminal Law 
Amendment Act, 1885, rendered the evidence 
of -å girl under thirteen years of age admise 
sible without the oath in certain Cases of 
carnal knowledge, and the Children Act, 
1108, s. 30, enacted the law which, as 
amended by a. 28 (2) of the Criminal Justice 
Administration Act, 1914, is now repealed 
and reeenacted in 8. 38 (1) of the Ohildren 
and Young Persons Act, 1933, quoted above. 

Whether an irregularity is serious enough 
. to result in ‘the quashing of a conviction 
depends to a very large extent on the 
facts. In R.-v. Davies, 11 Or. App. Rep. 
279. on a charges of rape, the 
evidence cf two children of tender years 
was . of vital importance on the quese 
tion of consent, and the judge did not 
direct’ the jury to that effect, and that 
corroboration was required under the 
statute. In giving judgment quashing the 
conviction, Lord. Reading, O.J., remarked 
that “possibly in some cases the corrobora- 
tion might be so clear and unmistakable 
that this. court would not upset the cons 
-victien. even in the absence of any such 
direction, but in the present cise we cannot 
say that if acaution had been given the 
jury must have returned the same verdict.” 
Following this decision 8 conviction for 
carnal:knowledge of two girls under thirteen 
years of age was quashed in R: v. Lyons, 15 
Or. App. Rep. 144, on the same ground, and 
also ou the ground that “mo preliminary 
questions were put to either ebild by the 
judge. in order to satisfy him that they 
‘possessed sufficient intelligence to justify 
the reception of their evidence, and that 
they understocd the duty of speaking the 
truth.” 
The contrary type of case was dealt with 
in R.v. Schiff, 15 Or. App. Rep. 63, where 
no specific direction was given by the 

judge on the necessity for corroboration 
*by statute, but counsel for the defence put 
the point prominently before the jury, and 
his observations were referred to by the 
judge. In that case it was held that as there 
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was in fact sufficient corroboration implicat- 
ing the accused, the conviction must be 
affirmed. See also R. v. Murray, 9 Or, App. 
Rep: 126 and R. v.-Gregg (1933), 102 L.J K.B. 
126. 

Again in R. v. Southern, 22 Or. App. Rep. 
6, Talbot, J., in delivering the judgment 
of the court (quoted in R..v. Surgenor), said: 
“Tt is too much to say ... that it is arule 
of law that if, in a case where unsworn 
evidence has been adduced, the judge does 
not call the jury's attention to the pro- 
visions of the statute, that necessarily in- 
validates the conviction ; but it is quite 
clear that the judge ought to draw atten- 
tion toit, because the jury will approach 


‘and ought to approach the question of- 


corrobration* more carefully, if they knew: 
that it is required by an express statutory’ 
provision, and not merely by the ordinary: 
rule of common sense and fairness which’ 
makes it desirable that the evidence of 
young persons, particularly in offences of; 
this kind, should be corroborated : “The 
court must not be taken as having exprese. 
ced the opinion that it is legitimate to 
receive the evidence of a child of tender 


- years under the . provisions of the statute 


without scme investigation by the court, 
in the presence of the accused and jury, 
whether the provisions of the statute have. 
been satisfied,” ` E n 
It may be asked whether the decisions 
of the Court of Oriminal Appeal do not to 
some extent nullify the strong words -of 
the Children and Ycung Persons Act, 1933, 
that “the accused shall not be liable to 
be convicted ... "If there is no corrobora» | 
tion of the child’s evidence there may never- 
theless be ample evidenee of the guilt of 
the accused from other sources, and the: 
statute cannot have intended the absurdity 
that the mere irregular réception of the 
unsworn evidence of a child should entitle 
an accused person to an acquital where 
there was satisfactory evidence of his guilt, 
What the jury might have decided’in the 
absence of a given piece of evidence is 
a, difficult question in many cases, but there 
are cases in which the question can be 
answered, snd it is those cases in which the: 
Court of Criminal Appeal is called upon to 
consider whether or not there has deena 
miscarriage of justice :—S. J. > 
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The Prating Fool. 
Solomon knew him and said scathing 
things about his folly: Bat the generations 


. 


ave gone by and he is still here, with his” 


t 


~ 


mouth near destruction, proclaiming foolishe ` 
ness. He knows what the captured Germ an., 
airman .told the doctor cjnfidentially in 


gratitude for medical help. He knows how 
many ‘planes took part ina British flight ` 


which never took place. A friend’ of his’ 


in the Ministry of Astronomy has definite 
information what the German secret weapon 


raid on the Telltale 
the Master Spy, His eyes open nearly as 
wide as his ‘silly. mouth, as he runs about 
with his tongue out. 

This id the prating fool, self-important 


on nothing, throwing off words, a mere’ 


.creature of fun. 
There is the worse type who actually 


his friends and. acquaintances what he 


knows or burst with it. He speaks usually 


in whispers in private, but sometime in 


public places in an audible voice. In either ` 
case ‘he leaves dangerous scraps of informase ' 


tion lying about for dangerous people to pick 


up and piece together, Experience in the ` 


last war, we are told, showed that mischief 
was done‘ and lives lost as a result of this 
want of prudence in concealing knowledge. 
Almost worst of all is the pessimistic idiot 
who, in-his desire to make hig hearers’ 
flesh creep, shouts about any deficiency in 


defence of -what he is aware, harps on 


known shortcomings to support his pro- 


phecies of evil, and in “his desire to de‘ 


press: every one to his own miserable level 
pours out tales sometimes with ‘grains ‘of 
truth useful tothe enemy. ~~ 

Finally therë is the occasional traitor, 
the fellow who starts by admiring Hitler 
or Stalin merely because his hero js.a for- 
eigner, and ends by doing incredibly dirty. 
actions, usually futile, but sometime 
deadly. Well, the world‘is made up of all 
Sorts, and it seems to have been decreed 
that we must have these kinds too. But we 
have to deal with them. 

For” some the snub continual would ba 
enough. We really are too long-suffering 
with the know-all who knows nothing, but 
few of us enjoy starting a dispute in a 
bus or railway carriage, and usually content 
ourselves with a sickly smile. 

For the offender of various degrees of 
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ontemporarles, 


dangerousness there is the law and its 
punishment. 
already penal: see, for example, Defence 
Regulation 84; but the Government, is 
evidently disturbed on the subject, anda 
new. measure isin contemplation, going 
even, in extreme cases, tothe punishment 


Section 27, Evidence Act Again 


`. Just before the recent Lahore F. B, decje 
.- Bion, , (41 Or, L. J. 591) 
is. A policeman he knows took partin a 
Olub, and arrested: 


to tho effect 


that - s. overruled by 


27, Evi, Act is 


8. 162, Oriminal P, O., similar queæion 


had come up before the Fall Bench 
of the Allahabad High Oourt (41 Or, L, J. 
627) consisting of Collister, 
Brand, JJ. Asa matter of fact there was 
only a difference about a fortnight between 
these two authoritative pronouncements. 


_ Their Lordships of the Allahabad High 
has confidential information, but suffers ` 
from incontinency of tongue, and must tell 


Court after going through the history of the 
relevant sections of 

O. came to the conclusion that s. 162, 
is “a specific provision to the contrary” 
Within the meaning of s. 1 (2)of the Code. 
In this view, of the matter they held that 
s. 162, affected s. 27, Evi. Act. The meaning 
of the expression ‘Specific provision” 
.was considered by Brand, J. who observed, 
amplyfying the meaning of the expression, 
that the particular provision of the Gode 
must in order to “affect” the “Special Law,” 


clearly indicate, itself and not merely by 


‘Implication to ‘be drawn: from the statute 
generally, thatthe special law in question 


is to be affected without: necessarily refer- 
ring to that “Special Law” or the effect on 
it intendéd to be produced in express terms. 
In this connection his Lordship referred to 
the observations of Lord Hatherbey in (1878) 
3 A.O. 933 and (1922) 1 A. C. 120, Farther 
on, his Lordship, said that he could not 
think that 8. 162, was anything less than 
“a specific provision” which “affects” g, 27, 
Evi. Act. ; 

Collister, J. agreed with the conclusion of 
the learned commentators of Ohitaly's Ori- 
minal P. C, Vol. 1, p. 797, though his Lord- 
ship did not find the grounds on which 
it was based altogether convincing. 
Quoting the conclusions of learned commen- 
tators “that if this section (s. 162, Criminal] 
P. O.) be construed as applying to aboused 
persons, it will clearly have the effect of 
superseding s. 27, Evi. Act”, his Lord- 
ship observed that it was not for the Court 
to speculate as to whether or not it was the 
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Some forms of blabbing are. 


Allsop and . 


the Orimina] P, ` 


NGA 


32t. 


intention of the Legislature-in. 1923-that 
s. 162, should apply to statements.made by. 
witnesses only. His Lordehip assumed upon 
the interpretation put. upon the section by. the 
J udicial. Committee in 40.Or..L, J. 364 that 
the section must include statements made. 
by any person: at all whether 4 witness ir 
an accused. While holding. tbat no portion 


of the statement referred to them, having: - 


been made to Police Officer in the- course 
of an investigation,. was, admissible. under- 
s. 271. Evi. Act, Brand, J. expressed no 
opinion as to what portion of the statement 
would be, admissible under s. 27,- Evi.. 

Act, if the whole statement were not; ex- 
eluded. under-s. L€2, Oriminal P., O. 

This decision (41 Or: L. J. 62%). over- 
ruled the previous ruliog of the Allahabad 
High Court in 1411. O.. 1021; 34 Or: L.. Je, 
875. Relying on. 40 Or. L. J. 364, their Lordes- 
ships dissented. from. the.. Madras. View.. as. : 
found;in two Full Bench.decisiones NGNE. ; 
99 Or, L. J. 1098 and 33 Or. L, J. 418, 
as a result of this decision, we fear that it 
shall be extremely dificult for the Police 
to investigate crimes. aud bring. to. book: 
the criminals. But all the: same, we feel, 
that the Govt. should. not be hasty in. 
amending the. law. It should. wait -and see 
how far the new interpretation affects . the 
course and administration of justice. The 
matter should not be viewed, from the Police 
point of view only. 


Chaman Lal! S Case: 

It was beld by. Young, O. J., 
Lals case. 41 Or, L. J. 639 “that 8.. 16, <, 
I’ P.O., doesnot affcrd any defence to.a.. 
convict. warder of jail who has beaten, and. 
tortured convicts under. orders of superior : 
officers, for:the alleged act of insubordina- - 
tion. In. prisons where habitual and. long 
term prisoners are confined, whipping for 
the purposes of enforcing discipline may be 
a regrettable necessity, But where the. 


ia Ohaman, 


JOURNAL 


. been, known to 
‘Similarly it is no defence to say that, the | 
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punishment goes much beyond the rules - 


laid down in the Jail Manual,:,whičh-in- fact : 
results in.the death of the convict;the torture 
becomes. illegal-and:no defence can-be taken: 
under s..76, That the merciless beating:of: 
the convicts: is; contrary tò. law. must have. 
those. convict; warders. 


torture was -administered under orders of: 
superior, cfficers, where the,: orders were: 
obviously improper and illegal. In this 
case - the beating. which resulted in. the: 
death of the. convicts. was-so:severe that his. 
Lordship. wendered. why the accused: were. 
not charged under 8: 302, I. P.O. -To set an. 
example, his Lordship coavicted the: accused: 
who was the Deputy Superintendent of. Jail, 
under whose orders and: supervision the 
torture was administered:: under. s,:325 and 
awarded the maximum punishment availe: 
able under the law. In this case the main. 
evidence relied upon bythe prosecution was 
that, of the seven eye-witnesses. A “Criticism: 
of these . witnesses- had. been made by the. 
Counsel of the accused that all of them were. 
convicts and that.: their evidence was: une. 
reliable, In. this respect, hig - Lordship.: 
observed, and. with: respect- rightly so, tbat: 
an Offence of - this. kind,, where-the convicts:. 
were beaten, to. death., under: orders:of Jait 
Officials in Jail premises it.was obvious that. 
the. only. evidence likely , to.-be: produced;: 
would. be. that .of .the. convicts., If a; Tule, 


_ were laid down, further.observed his Lordship. 


that.evidence-was unreliable. because it was 


that.ofa convict,the Jail:Officials . would: 


have complete immunity . for; commission of 
any offence against a.conyvict. His Lordship: 
found no reason to believe..that. those; cons. 
victed of crimes of violence should: be-more: 
untruthful than,other persons. “The vice of; 
untruthfulness: would. be more: associated: 
with those convicted. of deceit, fraud or pers. 
jury. A murderer. may- have.sonie- good 
qualities such.as .courage:and initiative.” | 
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THE MATRIMONIAL HOME 


The nature of marriage varies from 
country to country, and among any one 
people also changes from age to age, but at 
all times and in all places where a more or 
less permanent link between man and 
woman is the norm of marital relationship 
two, or more often three, human factors are 
present : husband, wife and children. It is 
with the interplay of these factors that the 
law of husband and wife has to. concern 
itself, 

It is a truism that law follows social 
changes only ata distance. The personal 
chastisement of a wife whether with a little 
stick or a big one was probably always rare 
and, must have died out almost entirely 
before the courts formally recognized the 
changed outlook and treated any act of 
‘violence of husband to wife as an assault 
making the assailant liable to be punished 
or ordered to enter into recognizances ‘to 
keep the peace. The horrors attached to 
petty treason (inter alia the slaying of a 
husband bya wife) had long ceased to be 
inflicted before the offence was in 1828 
formally merged in tke felony of murder, 
Even in 1840 the courts could lay down that 
a husband was entitled to keep his wife in 
the matrimonial home by force, but fifty 
years later they had yielded to an inevitable 
social tendency and in the Jackson case held 
exactly the opposite (see A Century of Law 
Reform, Montague Lush). -The courta have 
always distinguished between cohabitation, 
the living together, of Spouses, and sexual 
intercourse between them. 
will be ordered by decrees of restitution, but 
no attempt will be made to enforce marital 
intefcourse, see Orme v. Orme (1824) 2 Add. 
382 ; 162 Eng. Rep. 335, and Rowe v. Rowe 
(1865) L. J. P. M. and A. 111 ; though the 
wife was not protected in the refusal of her 
bedy when her husband could shut her up 
in his house, and could not be prosecuted 
for rape done updn her, N owadays, although 
the law laid down inthe past as to rape 
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Cohabitation - 


would probably be upheld, there is no doubt 

a husband who forced his wife would find 

himself amenable to the criminal law. 
Again, the relationship of a man and 


- woman to the children of their marriage had 


been entirely altered. The Guardianship of 
Infants’ Act, 1925, lagged a long way bes 


hind the common practice of free and equal _ 


partnership in the management of children, 
but it has formally enacted that {mother 
and father have equal rights in their 
children. 

But facts are obstinate things and so long 
as some persons are dowered with more 
force of character than others, there will 
often be a dominant partnerin the matric 
monial home.-It will not always be the man. 

By agreement or acquiescence most mare 
Tiages are made to work, but where agree- 
ment is absent, and neither partner will 
submit to the other, the law, when appeale 
ed fo has to act on-some general rule, As 
we have seen the rules have been changed 
and modified almost beyond recognition. 
Little of the old male dominance remains. 
But there is one survival, and it is difficult 
to see how this can disappear while the in- 
stitution of marriage as understood in Eng- 
land exists at all. It is the husband's pre- 
rogative to choose where he and his wife 
shall live together. It is still true that in 
the vast majority of cases he provides the 
roof. It is equally true that in the vast 
majority of cases there will be no contest of 
wills as to the whereabouts of the matri- 
monial hone. When there is, his, in law 
Prevails. i o 

The law was very clearly laid down by 
Henn Collins, J., in the recent case of 
Mansey v. Mansey [1910] 2 All E.B. 424. 
There each spôuse charged the other with 
desertion. By the wifes mismanagement 
and refusal to cook forhim the husbafd, 
was driven to sell the ‘furniture and move 
into a boarding house, The wife called this 
desertion. He on his side, offered her ac- 
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commodation with him at the boarding 
house, and, in histurn, called her refusal 
to live with him there, desertion by her. 
The judge upheld the husband. “If the 
husband says he wants to live in such-and- 
such a place, ten, assuming always that he 
is not doing that to spite his wife, and that 
the accommodation :is-of a.kind. which one 
would expect a man in his position: to 
occupy, the wife is under the painful neces- 
sity of sharing that home with him. ‘Tf she 
will not, she ‘is committing a matrimonial 
offence : she is deserting him.” And again, 
“She did not accept what, in my view, she 
was bound ‘to accept, namely, the accom: 
mcdation which Ler husband was offering, 
or, if oiie-prefers the phrase, dictating, as he 
was eńtitled to-do.” a 
The suitability of the proposed matris. 
monial -Kome will usually arise on the issue 


of desertion, and there-on the related. issue, 
_of «whether the wife had reasonable cause 


for living separate from ker husband. For 
example, a home with an impossible mother- 
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not a suitable matrimonial 
home, Millichamp v. Millichamp (1931) 95 
J. P. 207, and the wife is not bound to 
cohabit with her husband there, but a not 
impossible mother-in-law next door will not 
justify the wife’s departure from the matri- 
monial home, Jackson Y, Jackson (1932) 96 


J,-P.-97 (see these two .cas-s discussed in 


an article at p. 327 of volume 96 J.-P. and. 
L. G. R.) 


- An article entitled “Normal Matrimony,” 


at p. 179 of that volume, may well ‘be read 
with the present one. No cases come be- 
fore magistrates more difficult in their law 
and the facts to which the law has to be 
applied than domestic proceedings, and to a 
firm mental grasp of what sre the charac- 
teristics of a normal marriage and its 
legal incidents is a good foundation for the 
troublesome work of dealing with thé 


difficulties brought to magistrates by men 


and women maladjusted in the most impor- 
tant relationship in most lives:—J. P. = ° 
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IMPERIAL ACTS. 


ACT No: XXIV of 1940. 
© THE INDIAN MINES (AMENDMENT) ACT, 


Received the assent “of the Governor-General on 
the 10th April 1940, ond ia published in the Gazette 
of India, Part IV, dated 13th April, 1940, 

' An Act further to amend the Indian 
Mines Act, 1923. 7 | 

Whereas it is expedient further to 
amend the Indian Mines Act, 1923, for 
the purposes hereinafter appearing ; 

Itis hereby enacted as follows :— - 

ae title, 

is Act may be called the Indian 
Mines (Amendment) Act, 1940. i 
E Amendment of section 10, Act IV of 

In clause (a) of sub-section (1) of ag: 
tion 10 of the Indian Mines Act, 1923 
(hereinafter referred to as the said Act) 
fom the words “the Government” the words. 
“the Crown.” shall be substituted. © 
oe Amendment of section 19, Act IV of 
“Ine sub-section (14) of secti 
said Act— 14) e tion 18,0f the 
_ Xa) the brackets and letter “(a)” at the 

pee! hae the word “or” at 
he end of clause (a) sh 
. Omitted; and (a) E Se 
ig ' © 


(b) clause (b) shall be omitted. 
pee Amendment of section 29, Act IV of 
1923. : 
In section 29 of the said Act, after 
clause (k) the following clause shall be in: 
serted, namely ;— 

“(kk) for prohibiting the emplo} ment 
in a mine either as manager or 
in any other specified capacity of 
any persons except persons paid 
by the owner of the. mine and 
directly answerable to.the owner or 
manager of the mine ; ”. < 





ACT No. XXV of 1940. 
THE PETROLEUM AMENDMENT) ACT, 1940. 


Received the assent of the. Governor-General on 
the 10th April, 1940, and is published in the Gazette 
of India, Part IV, dated 13th April, 1940. 


An Act further to amend the Petrqleum 
Act, 1934, : ete 

Whereas it is expedient further to amend 
the Petroleum Act, 1934, for the purposes 
hereinafter appearing ; 

It is hereby enacted as follows :— 

1. Short title, . 

This Act may be called the Petroleum 
(Amendment) Act, 1940. 


1940 
oy Amendment of section 9, Act XXX of 


In section 9 of the Petroleum Act, 1934 


(hereinafter referred to as the said Act),— 

(a) to -sub-section (1) the following 
proviso shall be added, namély :— 

“Provided further that the total quantity 
of dangerous petroleum which may 
be stored without a licence under 
clause (b) shall not exceed twenty 
gallons, notwithstanding that such 
owner may possess other motor cone 
veyances or engines.” ; 

_. (b) in sub-section (2), after the word, 
brackets and letter ‘clause (b)” 
the words, ‘brackets and figure 
‘of sub-section (J)” shall be ine 
serted. 

3. Amendment of section 28, Act XXX 

of 1934. 

In section 28 of the said Act,— 

(a) in sub-section (J), after the word 
“shall” the following shall be 
inserted, namely :— 

“unless section 8 of the Coroners Act, 
1871, is applicable to the cir- 
cumstances”: 

(b) in sub-section (8), for the words 
“this section” the word brackets 
and figure “sub-section (2)" shall 
be substituted ; 

(e) in sub-section (4), after the words 
“in -pursuance of this section"”:the 
words, brackets and figure “and 
of any inquiry held by a coroner 
in a case to which sub-section (1) 
refers” and after the words “the 
Central Government” the words 
“the Ohief Inspector of Explosives 
in India” shall be inserted. 





ACT No. XXVI of 1940. 
THE MOTOR VEHICLES (AM ENDMENT) ACT, 


Received the assent of the ‘Governor-General on 
he 10th April 1940, mip published in the Gazette 
f India, Part IV, dated 13th April, 1940. 

„An Act further to amend the Motor 
4 ehtcles Act, 1939, 


Whereas it is expedient further to 
mend the Motor Vehicles Acf, 1989, for 
he purpose hereinafter appearing : 


It is hereby enacted as follows — 
1. Short title. , 

This Act may be called the Motor 
‘ebicles (Amendment) Act, 1940, = Z 
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A Amendment of section 48, Act IV of 


In section 48 of the Motor Vehicles Act, 


(a) for clauses (a) and (b) the following 


clausa shall be Substituted, 
namely : — 
“(a) limit the number of stage 


carriages or stage carriages of 
any specified type for which 
. Stage carriage permits may be 
granted in the region or in any 
specified area or on any specified 
route within the region ; " ; 
. (b) clauses (c), (d) and (e) shall be re- 
lettered as clauses (b), (c) and (d), 
respectively ; 
(c) in clause (d) asso re-lettered, after 


sub-clause (ii) the follo wing 
. sub-clause shall be inserted, 
namely :— 


“(iia) that the stage carriage or 
Stage Carriages shall be used 
only on specified routes or in a 
specified area ;”. 





ACT NO. XXVII of 1940, 
THE AGRICULTURAL PRODUCE CESS ACT, 


Received the assent of the Governor General on the 
15th April 1940, and ie published in the Gazette of 
India, Part IV, dated April 20, 1240. _ 

An Act to make better financial provision 


for the Imperial Council of Agricutural 


. Research. 


Whereas it is expedient to make better 
financial provision for the carrying out by 
the Imperial Council of Agricultural Re- 
search of the objects for which it is estab- 
lished as-set forth in the Memorandum 
of Association of that body, and for this 
purpose to impose On certain articles a ceng 
by way of customs duty on export, the 
proceeds of which shall bs paid t3. the 
sald Council ; 

It is hereby enacted as followa ;— 

1. Short title and extent. 

(1) This Act may be called the Agricule 


tural Produce Cess Act, 1910. o 
(2) It extends to the whole of British 
India, 2 


2. Definition., ae. 
In tbis Act, unless there is an$thing 
repugnant in the.subject or context,— , : 
(a) Collector” means a Oustoms-collector 
as defined in clause (c) of section 3 
of the Sea Customs Act, 1873, ora 
Oollector of land Ousfoms a8 
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‘defined in clause (c) of section 2 
of the Land Oustoms Act, 1924, as 
the case may be, and 

(b) “Council” means the Imperial Council 

° of Agricultural Research. 

3. Imposition of cess. 

(1) A customs duty at. the rate of one- 
half of one per cent, od valorem shall be 
levied on all articles included in the 
Schedule which are exported from British 
India : l 
Provided that the said duty shall not be 
levied on articles proved to the satisfaction 
of the Collector not to have been produced 
in India. l P 

(2) The Sentral Government may, by 
notification in the official Gazette, fix for 
the purposes of levying the said duty tariff 
values of any articles included in the 
Schedule, and may alter any tariff values 
for the time being in force. 

4. Power to exclude articles from Schee 


dule. | 
The Central Government may, after pre- 
vious consullation with the Council, by 
notification in the official Gazette, direct 
that any article specified in the Schedule 
shall cease to be subject to the duty 
imposed’ by section 3, and thereupon, 80 
long as the notification remains in -force, 
that article shall be deemed not to be 
included in the Schedule. Lae eS 
5.. Refund of, and exemption from, cess. 
The Central Board of Revenue: may maké 
rules providing, on such conditions as may 
be specified in the rules, for— 
(a) the refund of duty ‘levied where 
articles are exported by land and 
subsequently imported into India, 


an 
(b) the export by land, without payment 
of the duty, of articles which are 
subsequently to be imported into 
India. 

6, Payment of cess to Counsil and ex» 
penditure of cess by Council. 

(1) The proceeds of the duty levied under 
thig Act reduced by the cost of collection 
as determined by the Central Government 
shall bə paid tothe Council. ` 
e (2) Toe amount so due shall be paid by 
the Oentral Government to the Council at 
iftervals of not more than six months. 

(2p The expenditure of the money so paid 
to thé Council shall be subject to such 
imitations as may be imposed by rules 
madé in this behalf by the Central Govern- 


ent. 
7. Standing Finance Committee, 
; (1) The Council shall constitute a Stand- 
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ing Finance Committee, of which one 


member shall be chosen from among the 
representatives of the Central Legislature 
on the governing body of the Council, and 
one member shall be an officer appointed 
by the Central Government. 

(2) Subject to the provisions of sub- 
section (1), the constitution, functions and 
procedure of the Standing Finance Oom» 
mittee shall be regulated in such manner 
as the Council may with the previous 
approval of the Central Government deters | 
mine. 

8. Reserve fund, 

The Council shail in accordance with the 
rules. made in this behalf by the Oentral 
Government create and maintain a reserve ~ 
fund. 

-O Power of Central Government to 
make rules. 

(1) The Central Government may, after 
consultation with. the Council, by noti- 
fication in the official Gazette, make rules 
to carry out the purposes of this Act, 

(2) In particular and without prejudice 


“to the generality cf the foregoing power, 


the Central Government may make rules 
regulating: the: expenditure of the money 
paid to the Council under section 6 and 
providing for the creation, maintenance 
and management of the reserve fund 
referred to in section 8. 

(8) All rules made under this Act shall 
be laid before both Ohambers of the 
Central Legislature as soon as may be after 
they are made. l 


THE SCHEDULE 
(See section 3. | 
1, BONES. 
9, BRISTLES. 
3, BUTTER. 
4, OpRsAzs, other thau Rice and Wheat. 
5, Druas. 
6, Freee for brushes. 
7, FWisa. l l : 
8, FRUITS. 
9, GaHRE. ` 
10. Hıpgs, raw. «> 
11. MANUBES. ` z oyo 3 
12, OILOAKES, i 
13, PULSES. : 
14, SEEDS. a 
15, SKINS, raw. < ` 


16. SPICES. 

Topacco, unmanufactured. 
18. VEGETABLES. 

19. W HBAT. 

WaEaT FLOUR, 

Wool, raw. 
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RESISTANCE TO PAYMENT OF RENT. 


“The law relating tothe tort of inducing 
a breach of contract has been further illu- 
strated by the decision of Simonds, J. in 
the case of Camden Nominees Lid., V. Forcey 
(Times, February 28,). The defendants 
were tenants of a block of flats owned by 
the plaintiffs and were chairman and secre- 
tary respectively of a tenants’ association 
which had' been formed by a number of 
the tenants of this block of flats. Disputes 
had airsen between the association and the 
plaintiffs regarding the management of 
these flats, the association alleging that 
the plaintiffs had not fulfilled ‘certain coven- 
ants on their part contained in the tenancy 
agreements under which each tenant had 
entered into occupation of his or her ress 
pective flat. As a means of forcing the 
hand of the plaintiffs in their dispute, the 
members of the association, at a general 
meeting, decided to withhold payment of 
rent until the landlords had remedied their 
alleged grievances, as aresult of which no 
rent had been paid by the majority of the 
members of the association for some time. 
The plaintiffs now claimed damages and 
‘an injunction against the defendants, rege 
training them from inducing the tenants 
from commiting breaches of their tenancy 
agreements with the plaintiffs by non-pay- 
ment of rent or otherwise. 


e InDUCING BREAOH OF CONTRAOT 


It has long been setjled law that if A, 
without justification, koowingly interferes 
with a contract Between B. and C., he 
commits an actionable wrong. The princi- 
ple was first laid down in the case of 
Lumley v. Gye (1853, 2 E. and B. 216) and 
was further elaborated in Bowen v. Hall 
(1881, 60. B. D. 333), Temperton v. Russell 
(1893, 1 Q. B. 715), and Quinn v. Leathem 
(1901, A. 0. 495), ` These cases were applied 
mainly to relations between master and 
servant, as were the majority of the later 
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cases on the subject, such as South Wales 
Miners’ Federation v. Glamorgan Coal Co. 
(1905, A.C. 239) and Smithies v. National 
Association of Operative Plasterers (1908, 
1 K. B. 310). It has always been clear, 
however, that the principle is not restricted 
to cases of contracts between master and 
servant, but would apply equally to the 
procurement of the breach of any contract. 

The headnote to Lumley v. Gye (supra) 
reads: “Semble an action would lie for the 
malicious procurement of the breach of any 
contract, though not .for personal services, 
if by the procurement damage was intended 
to result and did in fact result to the 
plaintiff,” In Temperton v. Russell (supra) it 
was likewise held that aright of action for 
the malicious procurement of a breach of 
contract is not confined to contracts in the 
nature of contracts of personal service, 

However, to be actionable, the breach 
must have been induced by the active 
persuasion of the defendant. Mere advice 
is, 80 it has been held hitherto, insufficient, 
although the words, ‘Come on, Gwen! We 
will go’ were held to be more than mere 
advice (Place v. Searle, 1932, 2K. B. 497). 
The learned Judge in the present case 
has carried the distinction between advice 
and persuasion a step further, by saying 
that “advice which is calculated to have 
a persuasive effect is indistinguishable from 
persuasion.” $ 

It is, however, a good defence to such an 
action if it can be shown that the procure- 
ment of the breach was justified. Thus, in 
Birmelow v. Casson (1924, 1 Oh. 302) an 
action by a the atrical manager against the 
officials of an actors’ association failed. 
The defendants had induced theatre. pro- 
prietors to break their contracts with the 
plaintiff by refusing to allow him use 
of their theatres, It was shown that the 
conditions of employment of the members 
of his company were such that many of the 


` actien which the defendants did take. 
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female members, owing to the insufficiency 
of their salaries, were compelled to live an 
immoral life. There were no means of 
inducing the plaintiff to .improve these 
conditions otherwise than by taking we 
n 
the interests of public policy, therefore, 
they were:justified.in their action. 

Thé case of Brimelow v. Casson is un- 
dobtedly an extreme case, and throws little 
light on the extent to which justification can 


be successfully pleaded. Justification was: 


attempted in vain in Read v. Friendly 
Society of Stonemasons (1902, 2 K. B. 397) 
South Wales Miners’ Federation v, Glamor- 
gan Coal Co. (supra), and Smithies v, Natoinal 
Association of Operative Plasterers (1909, 1 
K. B. 310) 

In De Jetley Marks v. Greenwood (1936, 1 
All E R &863:, Porter, J., (at p. 873), says: 
“The justification (which can be success- 
fully pleaded); must, I think, involve an 
action taken as a duty, not the mere pro. 
tection of - the defendants’ own interests," 
In British Industrial Plastics v, Ferguson 
(1938, 4 All E R, 594; affirmed 1940, 1 Al E R 
479), Slesser, L.J.,. held that there was 
justification in the desire of the defendants 
not to break-the law. 

In Camden Nominees v, Forcey the defen- 
dant tried to. justify their action on two 
grounds: (1) common interest with the 
other tenants in compelling the landlords 


to fulfil their obligations, and (2) that as 


between weak’ tenants and strong landlords 
they were justified in using a weapon which 
was otherwise wrongful, 

‘The Judge held that common interest was 


> 
i r 


Definition of Desertion. 
We make no apology for frequently 
returning to the definition of matrimonial 


ANI 


on the subject is that in Pulford v. 
Pulford [1923], P. 18: “Denertion is not 
withdsewal from a place, but a state of 
things,” and the state of things is the 
matrimenial joint life subsisting immediate- 
ly. before the withdsawal. It may not be 
the ‘complete relationship which is usual; 
it is suffigient if it is the relationship 
Ps L) e 
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no answer, as they owed no duty to their 
fellow tenants but merely sought their_ 
cooperation for their own ends. As to the 
second point, if the landlords had not 
fulfilled their obligations, the tenants had 
a remedy by action for breach of covenant, 
or, ina proper case, by specific perform- 
ance. There could be no justification for 
the withholding of rent, and a fortiori, for 
inducing others to withhold rent. 

This case cannot be compared. with the 
case of Brimelow v. Casson, where ques- 
tions of public policy arose and where no 
adequate legal remedy existed. To sum 
up, for justification to be successfully 
pleaded, the following factors must exist : 

l. There must bea legal or moral duty on 
the part of the defendant to safeguard the- 
interests of the person whose breach he 
has induced. A self-imposed duty, or a 
belief that such a ‘duty exists, is not. 
sufficient. 

2. Alternatively, the defendant must’ 
have acted through a desire to aviod doing 
wrong. 

3. There must exist no sufficient legal 
remedy elsewhere. If the grievances come 
plained of are capable of being remedied. 
at law, no justification can exist for induce 
ing a breach of contract, however serious: 
the complaints alleged. 

In addition, it seems-that in cases where 
the plea of justification has been successful, 
the defendant had a strong moral basis for 
his action, such as existed in Brimelow v, 
Casson. Unless these factors are present, - 
the procurement of a breach of contract 
remains actionable—L. J. : 


Extracts from Contemporaries. 


agreed or accepted by the spouses. Its 
breaking by the intentional act of one of. 
them is then desertion. : 

Sotherden v. Sotherden (1940) O. A. 17th 
January, gave the sCourt of Appeal the 
opportunity of saying that “the mere fact 
that it is possible to have a matrimonial 
home makes no difference.” 

The parties were married in 1915. 
1931 the wife had to go into a metal 
hospital. The husband visited her there 
at first, but ceased to do so in February, 
1932, and in July, 1932, he disappeared 
and she had not seen him since. She left 
the hospital in September,. 1936, and subs 
sequently sought divorce on the ground of 
desertion, The trial judge. refused a decree 
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on: the ground that she could not show 
three years’ desertion, An appeal was 
allowed and decree nisi granted. 

Of course the parties were not living 
together in the literal sense, or in the sexual 


relationship which is sometimes intended’ 


by the euphemism “living together’ or 
“cohabiting.” But consortium, such as it 
had been reduced to by the force of 
circumstances, was unbroken till the hus- 
band, by: his actions, showed he meant to 
have no more to do with his wife. He 
withdrew from the “state of things’ which 
subsisted. He deliberately refrained from 
the limited companionship and conjugal 
interest which alone was possible. That 
was enough to found her claim for a 
divorce.—J. P. ; 


Judicial Dicta 


Judicial obseryations:not directly relevant. 


to the judgment given depend for any 
authority they possess upon their inherent 
sense and aptness. ‘They are not binding 
but are usually entitled’ to. respectful ex- 
amination. 


_Utterances from the. bench (we are still 


speaking of those not directly made as 
ground of judgment) vary from carefully 
considered opinions upon related matters 
by judges of ripe wisdom and wide ex- 
perience, to the petulant:remarks of unwise 
men in a hurry, or the prejudiced words 
of unconscious bias dictated to less balanced 
minds by irrelevant consideration or passing 
annoyance, 

There are some observations made by way 
of general direction to courts of subordinate 
jurisdiction which are not the basis of 
any particular judgment, but ought, never- 
theless, to be taken as binding directions, 
Aa the: warnings of the judges against 
the 
separation provision in orders made under 
the Summary Jurisdiction (Separation and 
Maintenance) Acts by justices, ought to be 
attended to. No such provision ought to 
be made unless t ty of the wife 
requires it (see Se 


odd (1906) 707. P. 


165 and see Harriman v> Harriman (1909) 73. 


J. P. 193), Embarrassment in later divorce 
proceedings often results from wilful or 
carefess neglect of.the general directions 
of the Divisional Court in this matter, 

_ As precious examples of uttely irrelevant 
and futile remarks from the bench some 
of the observations of Sergeant Arabin are 
unbeaten. He laid down in R.v., 
(1883) that “no” man is fit to be a cheese- 
monger who cannot guess the length of 
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a street, In R. v. Mahony (1834) he utered 
the profound truth that if an exhibit had 
not been marked there would not have been 
mark upon it. Like most nonsense, much 
or the worthy sergeants was uttered post 
prandium. : Some of the less profound 
observations from the bench of nowadays, 
and of those. so profound that they have 
no bottom at all, are put forward after 
lunch, As the good woman making excuse 
for her child's non-attendance at school 
wrote to the teacher, “He was bad in the 
A. M. and worse in the P. M.—~d. P. 


Contempt of Justices 

The usual practice in courts of summary 
jurisdiction is to ignore minor rudeness . 
and deal with real disorder by turning 
the offending parties out of court. Some- 
times’ an unpleasant state of things can 
be met by adjournment. But this is not 
always convenient, and occasionally the 
contempt is too gross to be passed over. 

In some’cases.the offender, we have held, 
can properly. be bound over to be of good 
behaviour, and also the High Court will 
protect from contempt the subordinate 
courts which. it supervises, see R. v. Davies 
[1906] 1 K. B. 32; Rv. Daily Mail [1921] 


j 2 K. B. 733. 


In a proper case an indictment will lie 
for the offence of “scandalizing the court," 
see Archbold's “Criminal Pleading,” thirtieth 
edition, p: 1243, and cases there cited. 
For spoken words to be indictable they 
must be used of the judge or magistrate 
in his office and with intent to defame him 
in that capacity. 

Indictment is exceedingly rare, because 
magistrates are sensible enough to ignore 
rudeness which can be reasonably passed 
over. But there are limits. The limits 
were overstepped in a case tried at the 
Surrey Assizes towards the end of last 
year. , 

A person who described himself as “the 
King’s and peoples champion” attended 
the Woking petty sessions to show cause 
why a distress warrant should not issue 
for rates. He addressed the chairman of 
the bench, “I accuse you of being in the 
vilest conspiracy to cheat and defraud thfs 
country and I tell you to leave the bench. 
You are not fit to judge your felfow 
men.” ` | 6 

Oharged with this scandalous utterance 
and asked what he had to say pefgre 
committal for trial, he,made a Sment 
about acting under compulsion of public 
duty, the horrors and bestiality of war, and 
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a vile conspiracy of those in high positions 
to do something unspecified but presumably 
to the prejudice of the country. l 

On indictment, a jury. found .him guilty, 
and he offered an undertaking not to re- 
peat the offence. Apparently that concluded 
the case, at least we.have heard no more 
of it. It is a characteristically English- 
conclusion, We are not prepared heavily 
to penalize ‘il-temper and eccentricity if 
we can only persuade it to retreat from 
an extreme position. In some countries 
the scandalizer would. have been heavily 
punished, but we are apt to take scandalum 
magnatum light—J. Pi 


In Action: 
‘We.are all rejoiced when the fighting 
men get leave and have some relaxation 
from the strain cf warfare. But the courts 
are sometimes faced by men inthe dock 
whose frolics are not easy to pass over. 
One able seaman made a silly bet that 
he could successfully break into a hotel 
in the town where he happened to be. He 
broke in, but got caught. The comrade 
who accepted the bet naturally made him- 
self scarce .and explanations were difficult. 
However, the magistrates decided he had 
no felonious intent, and, holding that view, 
properly dismissed the charge under the 
Larceny Act, 1916. : 
Another sailor, on the first day of his 
leave, decided to celebrate his twenty-first 


birthday, Christmas and New Year all at. 


once, At .2 A.M. he broke the lock of a 
street-door, rushed upstairs, and shouted 
“I will give you two minutes before I 
shoot. One woman got under her bed 
and another out of a window. The latter 
was unlucky enough to injure herself. 
Then the super-excited ex-infant became 
“the superintendent of the I. R. A.” and 
started to smash the furniture. He made 
the somewhat inadequate excuse that he 
mistook the house for hisown home, Not 
a.wellsdomesticated young man. However, 
he got off with a penalty of thirty shillings, 
on a promise to make good the damage 
he had done to the furniture, The injury 
to the young woman’s back was presumably 
left to the healing effects of time and 
hospital treatment.—J, P. 

Do on! oo 
.THere are some extraordinarily greedy 
peaple qin this world, A Belfast lady act- 
ually hat tke impudence to obtain a ration 
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book in the name of her dog, on whom she 
conferred her surname as well as his own 
name of Don. 

Bub'ebe was a poor criminal, A food officer 
became suspicious (Why ? But no doubt it 
was elementary, my dear Watson !) and 
called upon her. The dog jumped up and 
she unguardedly said, "Get down, Don.” 
After that she explained she wanted the 
dog’s ration of butter and sugar for a sick 
husband, and as an additional excuse said 
her niece had a son named Don, 

‘We are not told whether the little dog 
laughed to see such fun. The joke cost 
twenty shillings that time, which seems 


rather a small price.—J, P. 


The American Jury. a 

Nowhere in the world are the technicalities 
of legal procedure more abused ‘than in 
the United States. Hours—and in “big” 
cases even days and weeks—are consumed 
in challenges to the jury ; exception to evi- 
dence are taken on every possible. and- 
impossible occasion, and side issues are: 
argued ad nauseam. 

The Chicago Bar Record for March has a 
couple of pages by a sensible woman ' 
juror, who tejls us that during the murder 
trial in which. she was empanelled, ““ab 
intervals during the day, which were as 
frequent as every fifteen minutes, we were 
retired to the jury room so that the lawyers 
could argue motions and exceptions. As 
a matter of fact we spent more time out 
of the court-room than in. The jurors 
resented this practice, because it not only 
resulted in considerable delay, but made 
us extremely curious As to what was happen- 
ing out of our presence. We could not 
help but feel that the repeated vehement 
objections of one of the attorneys were 
motivated by his desire to ‘cover-up’. So 
do legal tacticians overreach. 

“ She goes on to say that the jury members 
were bored by long and dramatic orgtions 
and SDD GANG the matter-of-fagi present- 
ation of his cas e attordey. “John 
Barrymore tactics Fy fer with women 
jurors." T 

It is refreshing to learn that “whenever - 
in the discussion any matter going beyond 
the actual evidence in the case “was 
brought out some member of the jury would _ 
call the attention of the others te the fact - 
that we were to try the defendant only on 
the evidence in the case and according to 
law."—J, P. 
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GAMBLING IN LITIGATION. 


It is with some trepidation that we vene 
ture to approach this subject, and in doing 
so would emphasise that we have no in- 
tention of seeking to countenance any- 
thing undesirable in the public interest, 
or detrimental to the individual, but rather 
wish to draw attention to certain aspects 
of the matter which may give food for 
thought, stimulate discussion, and indicaté 
that to permit a regulated and restricted 
gambling in litigation may not, after all, 
be so wanton -straying from the princi- 
ples of legal morality as some would have, 
us believe, 

Turning first to the question of ‘“main- 
tenance,” which to some extent is linked 
with the points at issue, it has been defin- 
edas an officious intermeddling in a suit 
which in no way concerns one, by assisting 
either party with money or otherwise to 
prosecute or defend it, and it is illegal both 
"by statute and atcommon law. It is inter- 
esting to observe that the earliest statute 
forbidding maintenance was passed as long 
"ago as 1275, in the reign of -Edward I, 
and the obvious main intention in those 
far-off days was to prohibit-high judicial 
-officers and officers of State from oppress- 
‘ing the King’s subjects by maintaining 
suits or purchasing rights in litigation. 
The whole Act, commendably brief, may 
< a worth quoting ; it runs as follows: “No 







Off of the King by themselves, nor by 
other, 5 eas, suits, or mat- 
ters bangi s Courts, for lands, 


f tenements, or ings, for to have part 
or profit thereof by covenant made between 


them ; and he that doth, shall be.punish- ` 


edt the King’s pleasure.” Apart from 
sfatute law, however, there is a large 
“volume of case law dealing with mainten- 
ance in‘its various aspects. A perusal of 
` the authorities would appear to indicate 
that the rule against maintenance is not 
uniformly rigid, but has inherent in-. it 
something of that quality of mercy which 
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eating that. 


‘champerty. 


prevents the straining of the basic princis 
ple to an inequitable degree. Surely no 
one, particularly charitably minded laymen, 
would make it in all circumstances an 
offence to assist a litigant with money or 
otherwise to attain the justice he seeks, 
As against this, however, there is the view 
which is apparently a principal ground 
for the prohibition of maintenance, and cane 
not be better expressed than in the words 
of Mr. Justice Wills in Harris v. Briscoe 
((1886) 55 L. T. Rep. 14): “If unlimited 
licence was allowed to litigious and can- 
tankerous people, who ‘rejoice in stirring 
up strife, and to whom an atmosphere of 
litigation is as the breath of life (and 
there are such people in the world), to make 
other people’s quarrels their own, and to 
take the chance of success without incure 
ring the liabilities of failure, a great many 
persons would be harrassed and vexed with 
unjust and improper litigation.” Perhaps 
a sufficient comment on ihe foregoing pase 
sage is that to-day we live, we hope, in a 
more enlightened age, and few would 
doubt that the number of “litigious and 
cantankerous people who rejoice in stirring 


up strife” is insignificant by comparison 


with the number of kindly and sympa- 
thetic friends willingly and unselfisaly 
prepared to assist a justly optimistic liti- 
gant. From this point of view one 19 sore- 
ly tempted to think that maintenance 
ought not to be lowered to the status of 
a crime merely because of the possibility 
of abuse by the few. This aspect of the 
matter is indeed strengthened in no un- 
certain words by authoritative opinion indi- 
in particular circumstantes 
charitable motives should exonerate from 
a charge of maintenance as distint ‘from 
Fhe words of Lord, ker, ° 
O.B. in Findon v. Parker ((1843), 12%, J. 


Ez. 444, at p. 447), are much ig pojnt: 
“Ifa man,” he said, o ‘were tea poor 


person in the street oppressed and abused c 
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and without the means of obtaining red- 
ress, and furnished him witb money or 
employed an attorney to’ obtain redress 
for bis wrongs, it would‘ require a very 
strong argument to convince me that that 
min could be said to be stirring up litiga- 
tion and strife, and to be guilty of the 
crime of maintenance.’ Further, in an 
action to recover damages caused to a 
plaintiff by the defendant's “maintenance” 
ofa third party in legal proceedings be- 
tween him and the plaintiff it has been 
held to bea good defence that the de- 
fendant assisted the third party from charit- 
able motives, believing that he was a poor 
man oppressed by a rich man. 

We are concerned here primarily, how- 
ever, with champerty—an aggravated form 
of maintenance — which Wharton's Law 
Lexicon defines as “properly a bargain 
between a plaintiff or defendant. in a suit 
and a third person to divide between them 
the land or other matter sued for in the 
event of the litigant being successful in 
the suit, whereupon the champertor is to 
carry on the party’s suit or action at his 
own expense.” Like maintenance, cham- 
perty is illegal at common law and by 
statute, und perhaps a fundamental differ- 
ence between the two lies in the obvious 
‘fact’ that, by agreeing on the basis of shar- 
ing in the resulting prcceeds, if successful, 
to finance litigation in which he is not 
personally concerned, the champertor gamb» 
‘les on recovering more than his outlay in 
the event of success, sufficiently more, in 
fact, to justify hig risk. Charitable motives, 
in the case of champerly, appear to be 
unavailing, for in Cole v. Booker (28 T. L. 
R. 295), it was held that an agreement to 
render financial assistance toa litigant in 
Consideration of receiving part of the pro- 
ceeds was champertovs although tLe person 
giving the assistance would not have so 
helped a etranger or anyone other than 
a friend in needy circumstances ; “Charity,” 
it“was there said, “may be indiscreet, but 
muet not be mercenary,’ There are, of 
course, numerous cates Clearly laying down 
the éstablished principles which outlaw 
champertous contracts, and it is unneces- 
sary to cite them at length, The existing 
lay is clear and unambiguous, although 
there are indications that without in any 
weg ringing the basic principle, it is not 
_ particularly; difficuld lawfully to.produce in 
 practige results not unlike those which 
would from a ehampertous transaction. 
Take, for insfance, the case of the legatee 
who, beg too pocr to sue, aesigned his 
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legacy for less than it was worth to a person . 
who bought it forthe express purpose of - 

enforcing payment by suit, and it was held — 

that that did not amount to champerty 
or maintenance: Tyson v. Jackson (30 
Beav. 384). Again, there is apparently 
nothing illegalin an agreement to paya. 
person selling information likely to lead to 
the recovery of property a share of the 
property if and when recovered, In the 
first instance the assignee of ‘the legatee 
was undoubtedly gambling on the chance 
of recovering by action more than he paid 
-to the legatee ; while in the latter case the 
seller of the information gambled on the 
success of the litigation to entitle him to 
the agreed price of his information. There 
would thus, in one sense, clearly’ be a 
gambling in litigation in both cases, and 
it is not dificult to imagine other cases 
where a species of similar gambling may 







to the “poor perso Teet oppressed 
and abused and om means of obtain- 
ing redress.” Sir Montague Smith then 
goes ón to qualify the hare principle by 
adding that agreements of a champexorrs 
nature ought to be carefullg watched, and - 
when found to be extortionate and uncon- 
scionable, so as to be inequitable against 

the party, or to be made, not with the bona © 
fide object of assisting aclaim believed to 
be just, and of obtaining a reasonable. 
recompense therefor, but for improper 


1940 
objects, as for the purpose of injuring or 
e oppressing others by abetting and-encourag- 
ing unrighteous suits, so as to be contrary 
to public policy, then effect ought not to 
be given tothem. Even where such agree- 
ments are cet aside as being extortionate 
and unconscioneble, compensation may 
nevertheless be properly awarded in India 
for legitimate expenses properly incurred 
by the person financing the litigation. “In 
the most recent case of thisnature to come 
before the Judicial Committee of the Privy 


Council (Lala Ram Sarup v. Courtof Wards 


(1940, L. R. 67 I, A. 50), Sir George Rankin, 
in delivering the judgment of the Board, 
said that though not conclusive, “the pro» 
Portion to be retained .by the claimant is 
an important matter to be considered when 
judging of the fairness of a bargain made 
ata time when the result of the litigation 
is problematical, The uncertainties of liti- 
gation are proverbial ; and if the financier 
must need risk losing his money he may 
well be allowed some chance of exceptional 
advantage.” ; ts 

It is precisely this wide divergence in 


the Jaw applicable to the teeming millions- 


in India and that recognised in this country 
which has inspired this article. Admitted- 
ly, conditions prevailing in India differ 
greatly in many important respects from 
those here, and rules of law have develop- 
ed there on lines dictated by local require- 
ments. A principle, however, is surely a 
principle everywhere and always, and ina 
matter so fundamental as the permitted 
financing for profit of other people's litiga- 
tion one is constrained to believe that so 
Vital a matter ought not to be at the mercy 
of local circumstances, but rather dealt 
with, one way or the other, uniformly 
throughout the Empire. If we endeavour 
wholly to put aside preconceived notions 
as to, and reasons for, the undaesirability 
of such transactions in this. country, and, 
ssible, view the position with an uns 
eye, a number of points emerge 
e said ia, onsming, at least give 
esent a poor pər- 
has a watertight 
and anxious to enforce 
h no security on which 
to prosecute his claim 
o to moneylenders, or if 
or, obtain the free legal assiste 
s nowadays so ungrudgingly 
c poor persons. “The uncertains 
itigation .are, however, proverbial”; 
ay indeed ee considered something of 
amble itseli—an able counsel inevitably 
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enhances the chance of success; the case 
may be thrown outon some unanticipated 
technical point 4 witnesses may unexpecte 
edly turn hostil&; and how often there is 
in the ultimate result of prolonged litiga- 
tion an unfortunate but unconsoling differ- 
ence of the highest judicial opinion. If 
the poor litigant, then, has borrowed from 
moneylenders, and has lost his case, he 
will almost certainly have, lost, or will 
lose, most of what little he had. If, on the 
Other hand, he received free legal help, 
someone has nobly expended time, trouble 
and ability without return. Both these re- 
sults, however, could obviously have been 
avoided if he had been permitted to cons 
tract that a third party should shoulder 
the expenses of the suit in consideration 
of receiving a reasonable share of the pro- 
perty, if recovered. Providing such agree- 
ments are not inequitable and unconscione 
able — and if they are they can of 
course be contested and set aside by the 
court—it seems ‘a little hard that in this 
land of the free one man should be prohi- 
bited from voluntarily risking his money, 
in the probable hope of some gain, by 
assisting another to recover what he honest- 
ly believes to kelong to him. A just agree- 
ment of that nature, indeed, might well 
produce some favourable and desirable re- 
sults.- The litigant himself would not be 
faced with the unpleasant alternatives of 
risking everything -or of accepting charity; 
the work of the organisations on behalf of 
poor person litigants would almost certainly 
be substantially reduced, and much hither- 
to unremunerated work would produce 


normal fees from financiers well able and 


willing to pay them at their own risk, 
While it is of course beyond all question 
that competent and ungrudging advice and 
assistance Should ba freely given by both 
branches of the profession to poor persons 
in approved cases, who would doubt that 
whenever possible a reasonable consideration 
for services rendered is decidedly prefgre 
able? Further, there is the naturally not tne 
pleasant prospect from the profess#nal 
point of view that were champertous a@ree- 
ments made lawful there would probably 
be an appreciable increase in the volume 
of litigation ! After all, gambling in one 
form or another has an influence on nosé 
people's lives. „Apart from the faggiéous 
pleasantries tha’ life giself, or miurrlge, 
are gambles, there is surely some element 
of gambling in insurance Kajine a 
though insurance companies, by means’ of 
statistical records may be in a Position to 
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determine ‘the extent of their risks within 
reasonable limits; and the ‘purchaser of 
shares with a view to a quick sale at a 
profit is certainly taking ‘bis risk, although 
not deliberately dealing -in differences. 


_ Other equally obvious illustrations might, 


well be advanced, but we would like to 
end as we began, by repudiating any de- 
sire to commit ourselves to advocating any 
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drastic change in the -existing law of 
champerty, but contenting ourselves with 
the hope that we have put forward some 
grounds for general consideration. One 
is indeed tempted to believe, however, that 
a nicely framed little statute legalising 
equitable champertous agreements might 
x pe productive of more good than evil! 





; Extracts from C 
Robbery Under Arms ; 
It is not altogether out of 


_altog place-in a 
journal which 18 


much concerned with 


- law enforcement against crime . to comment 


upon the close parallel between the present 
actions of Germany and’ the work of- 8 
typical gang of thieves in a Western city. 
It is really only a question of scale. 
There are the predatory individuals band- 
ed together, the “muscling in” which is the 
extortion of tribute from innocent traders 
by threats of frightfulness. Resistance is 
followed by murder. Evén bystanders who 
merely happen to be in the path. of the 
robbers are shot down. The whole. 
| technique of Capone and other public ene» 
mies is copied and extended, with improve- 
ments in fraud and lying that Beelzebub 
himself might envy and 8 multiplication of 
force hitherto unexampled. 3 
Now the police are at work ; they are 
always at aninitial disadvantage, dut it is 
noticeable that public enemies eventually 
get cornered and shot or otherwise come 
toan inglorious end. Sometimes they fall 
out among themselves, tothe great advante 
age of peaceful people, a development we 
may yet witness among the big robbers 
of Europe. Meanwhile the old theory. of 
English law that it is the duty of all 
citizens to help the police when called 
upon is being put into practice. The Prime 
Minister has called us all into action. and 
wo must respond to the last push of our 
sjrength and the last pinch of our courage.— 


SP. 
“ Syepected Person Loitering: Cross- 


examination as to Character 
In a recent case before a metropolitan 
police court, where the defendant was 
charged as a suspected person loitering 
to commit a felony, the police 
evidence was that before the incidents 
Ab b to the arrest thy defendant had 
been seen acting Ini such a way that he 
en and thereafter regarded as a 
‘guspectomperson. sIt was not alleged that 
the defendafit had been previously con- 
victed ag that he was a reputed thief. ‘ 
Fhe dafendant elected to give evidence 


Da 


„elony. 


„to commit- 


aa m Mb eee of d 


-A 


ontemporaries. _ E — 
and although he did not put his character. 
in issue, he was asked whether he had .. 
aver been convicted, and it then transpired — 
that he had been convicted of false pre-. 
tences. In the end he was found not ` 
guilty and discharged. 
As the defendant was not. convicted, he . 
was not prejudiced by having his character: 
thus impugned but, we think, it is atb- 
least inadvisable to cross-examine as to. 
character where the defendant has not 
brought himself within the exceptions laid 


“down in the Criminal Evidences Act, 1898, 


and where the .case for the prosecution does, 
not allege convictions lu support of the: 


‘description of suspected person -or reputed . 


thief. wh etn T 
It is true that, by 8. 15 of. the Prevention | 
of Orimes Act, 1871, it is ‘enacted that in. 
proving the intent to commit felony it shall- 
not be necessary to show that the person 
suspected was guilty of any particular act 
or acts tending to show the purpose or 
intent, and that he may be- convicted of, - 
from .the circumstances of the case, and 
from his known’ character as proved, .it 
appears that his intent was to commita 
Therefore, it is clear that the 
police may give evidence of bad charhcter - 
if it tends to prove intent to commit felony, 
but we suggest this must be carefully 


limited to proof of that intent, and while ` 


evidence of convictions for larceny and 
similar felonies would be relevant, it ig. 
doubtful whether convictions for false 
tences or of offences even more To 
felony ought t itted. 
We think tbe +% i 
from that in whi 
There, 



















person case, however, 
not put in his character and, 
evidence or crosseexamination ¥ 
not bear directly on the" question 0: 
ys it- felony was open -to guest; 
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